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Resolved  hy  the  Senate  {the  House  of  Representatives  concur- 
ring)^ That  there  be  printed  and  bound  one  thousand  five  hundred 
copies  of  the  proceedings  in  the  Senate  of  the  United  States  and  in 
the  House  of  Bepresentatives^  and  before  the  Judicia^  Committee 
thereof  in  the  matter  of  the  impeachment  of  Robert  W.  Archbald. 
additional  circuit  judse  of  the  United  States  from  the  third  judicial 
circuit,  and  designated  a  judge  of  the  Commerce  Court,  of  which  five 
hundred  shall  be  for  the  use  of  the  Senate  and  one  thousand  for  the 
use  of  the  House  of  Eepresentatives. 
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PROCEEDINGS  OF  THE  UNITED  STATES  SENATE  IN  THE  TRIAL 
OF  IMPEACHMENT  OF  ROBERT  W.  ARCHBALD. 


SATUBDAY,  JULY  6,  1912. 

(Calendar  day,  July  13, 1912.) 

In  the  Senate  op  the  United  States. 

a^  «  ♦  «  .  ♦  ♦  4t 

The  message  further  announced  that  the  House  had  passed  the 
following  resolution: 

Rnolved,  That  a  message  be  sent  to  the  Senate  to  inform  them  that  this  House  has 
impeached,  for  high  crimes  and  misdemeanors,  Robert  W.  Archbald,  circuit  judge  of 
the  United  States  and  designated  as  a  judge  of  the  United  States  Commerce  Court, 
and  that  the  House  adopted  articles  of  impeachment  against  said  Robert  W.  Arch- 
bald,  judge  as  aforesaid,  which  the  managers  on  the  part  of  the  House  have  been 
directed  to  carry  to  the  Senate;  and  that  Henry  D.  Clayton,  of  Alabama;  Edwin  Y. 
Webb,  of  North  Carolina;  John  C.  Floyd,  of  Arkansas;  John  W.  Davis,  of  West  Vir* 
ginia;  John  A.  Sterling,  of  Illinois;  Paul  Howland,  of  Ohio;  and  George  W.  Norris^ 
of  Nebraska,  Members  of  this  House,  have  been  appointed  such  managers. 

ifr.  Bacon.  Mr.  President,  I  now  submit  to  the  Senate  an  order 
which  I  ask  the  Senate  to  make  and  for  which  I  ask  present  consid- 
eration. 

The  President  pro  tempore  (Mr.  Gallinger).  The  Senator  from 
Georgia  submits  an  order  for  which  he  asks  present  consideration. 
The  order  will  be  read : 

The  Secretary  read  as  follows : 

Orderedy  That  the  Secretary  inform  the  House  of  Representatives  that  the  Senate 
is  ready  to  receive  the  managers  appointed  by  the  House  for  the  purpose  of  exhibitinff 
articles  of  impeachment  agsdnst  Kobert  W.  Archbald,  circuit  judge  of  the  Unitea 
States  and  designated  as  a  judee  of  the  United  States  Conmierce  Court,  agreeably 
to  the  notice  communicated  to  the  Senate. 

The  President  pro  tempore.  Is  there  objection  to  the  the  present 
consideration  of  the  order?  The  Chair  hears  none,  and,  without 
objection,  the  order  is  agreed  to. 


MONDAY,  JULY  15,  1912. 

In  the  Senate  of  the  United  States. 

At  12  o'clock  and  15  minutes  p.  m.  the  managers  of  the  impeach- 
ment, on  the  part  of  the  House  of  Representatives,  of  Judge  Robert  W* 
Archbald  appeared  below  the  bar  of  the  Senate,  and  Sie  Assistant 
Doorkeeper  (C.  A.  Loeffler)  announced  then*  presence  as  follows: 

I  have  tJie  honor  to  announce  the  managers  on  the  part  of  the  Housd 

of  Representatives  to  conduct  the  proceedings  in  the  impeachment 

of  Robert  W.  Archbald,  judge  of  the  circuit  court  and  designated  a 

judge  of  the  Commerce  Court  of  the  United  States. 
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4  IMPEAOHMENT  OF  BOBEBT  W.  ABGHBALD. 

The  President  pro  tempore  (Mr.  GaJlinger).  The  managers  on 
the^  part  of  the  House  will  be  received,  and  the  Sergeant  at  Arms  will 
assign  them  their  seats. 

The  managers  were  thereupon  escorted  bj  the  Sei^eant  at  Arms 
(D.  M.  Ransdell)  to  the  seats  assigned  to  them  in  the  area  in  front  of 
'the  Chair. 

Mr.  Manager  Clayton.  Mr.  President,  the  managers  on  the  part 
of  the  House  of  Representatives  are  here  present  and  ready  to  present 
the  articles  of  impeachment  which  have  been  preferred  by  the  House 
of  Representatives  against  Robert  W.  Archbald,  a  circuit  judge  of  the 
United  States  and  designated  a  judge  of  the  Commerce  Court  of  the 
United  States.  The  Blouse  adopted  the  following  resolution,  which 
I  will  read  to  the  Senate: 

House  resolution  626. 

The  Conqress  of  the  United  States, 

In  the  House  of  REPRBSENTATiyESi 

July  11, 19  It, 

Resolved,  That  Henry  D.  Clayton,  of  Alabama;  Edwin  Y.  Webb,  of  North  Carolina; 

John  C.  Floyd,  of  Arkansas;  John  W.  Davis,  of  West  Virginia;  John  A.  Sterling,  of 

lUinois;  Paul  Howland,  of  Ohio;  and  George  W.  Norris,  of  Nebraska,  Members  of  this 

House,  be,  and  thev  are  hereby,  api>ointea  manap^ers  to  conduct  the  impeachment 

against  Robert  W.  Archbald,  circuit  judge  of  the  United  States  and  designated  as  a 

judge  of  the  United  States  Commerce  Court;  that  said  mana^rs  are  hereby  instructed 

•to  appear  before  tiie  Senate  of  the  United  States  and  at  the  oar  thereof  in  the  name  of 

'the  House  of  Representatives  and  of  all  the  people  of  the  United  States  to  impeach 

the  said  Robert  W.  Archbald  of  high  crimes  and  misdemeanors  in  office  and  to  exhibit 

.  to  the  Senate  of  the  United  States  me  articles  of  impeachment  against  said  iudge  which 

have  been  agreed  upon  by  this  House:  and  that  the  said  managers  do  demand  that 

the  Senate  take  order  for  the  appearance  of  said  Robert  W.  Archbald  to  answer  said 

impeachment  and  demand  his  impeachment,  conviction,  and  removal  from  office. 

Champ  Clark, 
Speaker  of  the  House  of  Representatives, 
Attest: 

South  Trimble,  Clerk, 
By  J.  C.  South,  Chief  Clerk. 

Mr.  President  and  Senators,  the  articles  of  impeachment  are  as 
follows 

Mr.  Lodge.  Mr.  President,  before  the  presentation  by  the  managers 
on  the  part  of  the  House  of  the  articles  of  impeachment,  section  2  of 
the  Rules  of  Procedure  and  Practice  in  the  Senate  when  sitting  on 
impeachment  trials  requires  that  the  Sergeant  at  Arms  shall  make 
proclamation  as  therem  prescribed. 

The  President  pbo  tempobe.  The  Sergeant  at  Arms  will  make 
proclamation. 

The  Sergeant  at  Arms  (D.  M.  Ransdell)  made  proclamation  as 
follows: 

''Hear  ye  !  Hear  ye  !  Hear  ye  !  All  persons  are  commanded  to 
keep  silence,  on  pain  of  imprisonment,  while  the  House  of  Representa- 
.tives  is  exhibiting  to  the  Senate  of  the  United  States  articles  of  im- 
.peachment  against  Robert  W.  Archbald,  circuit  judge  of  the  United 
States  and  designated  a  judge  of  the  United  States  Commerce 
Court." 

The  President  pro  tempore.  The  articles  of  impeachment  may 
now  be  presented. 
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Mr.  Manager  Clayton.  Mr.  President,  the  articles  of  impeachment, 
which  have  been  adopted  by  the  House  of  Kepresentatives  and  which 
the  managers  on  the  part  or  the  House  have  been  directed  to  present 
to  the  Senate,  are  in  the  words  and  figures  following: 

[81xty46ooDd  CongraaB,  second  session.] 

CONORBSS  OF  THE  UNrTBD  StATBS, 

In  the  House  ov  REPBESENTAnvEs, 

July  11, 191$, 

IU9olv€df  That  Robert  W.  Archbald,  additional  circuit  judge  of  the  United  States 
for  the  third  judicial  circuit,  appointed  pursuant  to  the  act  of  June  18,  1910  (U.  S. 
Stat.  L.^  vol.  36, 540),  and  having  duly  qualified  and  having  been  duly  commiasioned 
and  designated  on  the  3l8t  day  of  January,  1911,  to  serve  for  four  years  in  the  Com- 
merce Court,  be  impeached  for  misbehavior  and*  for  hi^h  crimes  and  misdemeanors; 
and  that  the  evidence  heretofore  taken  by  the  Comnuttee  on  the  Judiciary,  under 
House  resolution  524,  sustains  13  articles  of  impeachment  which  are  hereinafter  set 
out;  and  that  said  articles  be,  and  they  are  hereby,  adopted  b^r  the  House  of  Repre- 
sentatives, and  that  the  same  shall  be  exhibited  to  the  Senate  in  the  following  words 
and  figures,  to  wit: 

Artietes  of  impeaehmerU  of  the  Hotise  of  Representatives  of  the  United  States  of  Amerioa^ 
in  the  name  of  themselves  and  of  all  of  the  people  of  the  United  States  of  America,  againsi' 
Robert  W,  Archbald,  additional  circuit  judge  of  the  United  States  for  the  third  judicial' 
dreuUf  appointed  pursuant  to  the  act  of  June  18 y  1910  ( U.  S,  Stat.  L.,  vol.  S6,  540), 
and  having  duly  qualified  and  haoing  been  duly  commissioned  and  designated  on  the 
Slst  day  of  January,  1911,  to  serve  for  four  years  in  the  Commerce  Court, 

Article  1 

That  the  said  Robert  W.  Archbald,  at  Scranton,  in  the  State  of  Pennsylvania^ 
being  a  United  States  circuit  judge,  and  having  been  duly  designated  as  one  of  the 
judges  of  the  United  States  Commerce  Court,  and  being  then  and  there  a  judge  of  the 
said  court,  on  March  31, 1911,  entered  into  an  agreement  with  one  Edward  J.  WilliamB, 
whereby  the  said  Robert  W.  Archbald  and  the  said  Edward  J.  Williams  agreed  t6' 
become  partners  in  the  purchase  of  a  certain  culm  diunp,  commonly  known  as  the 
Katydid  culm  dump,  near  Moosic,  Pa.,  owned  by  the  Hillside  Coal  &  Iron  Co.,  a  cor- 
poration, and  one  John  M.  Robertson,  for  the  purpose  of  disposing  of  said  property 
at  a  profit.  That  pursuant  to  said  agreement,  ana  in  furtherance  thereof,  the  said 
Robert  W.  Archbald.  on  the  31st  day  of  March,  1911,  and  at  divers  other  times  and 
at  different  places,  aid  undertake  by  correspondence,  by  personal  conferences,  and 
otherwise^  to  induce  and  influence,  and  did  induce  and  influence,  the  officers  of  the 
said  Hillside  Coal  &  Iron  Co.,  and  of  the  Erie  Railroad  Co.,  a  corporation,  which  owned 
idl  of  the  stock  of  said  coal  comx>any,  to  enter  into  an  agreement  with  the  said  Robert  ■ 
W.  Archbald  and  the  said  Edward  J.  Williams  to  sell  the  interest  of  the  said  Hillside 
Coal  k  Iron  Co.  in  the  Katvdid  culm  dump  for  a  consideration  of  $4,500.  That 
during  the  period  covering  tne  several  negotiations  and  transactions  leading  up  to 
the  aforesaia  agreement  the  said  Robert  W.  Archbald  was  a  judge  of  the  United  States 
Commerce  Court,  dul^  designated  and  acting  as  such  judge;  and  at  the  time  afore-' 
■aid  and  during  the  time  the  aforesaid  negotiations  were  in  progress  the  said  Erie 
Railroad  Co.  was  a  common  carrier  engaged  in  interstate  commerce  and  was  a  party 
litigant  in  certain  suits,  to  wit,  the  Baltimore  &  Ohio  Railroad  Co.  et  al.  v.  The  inter- 
state Commerce  Commission,  No.  38,  and  the  Baltimore  &  Ohio  Railroad  Co.  et  al. 
V.  The  Interstate  Commerce  Commission,  No.  39,  then  pending  in  the  United  States 
Commerce  Court;  and  the  said  Robert  W.  Archbald,  judge  as  aforesaid,  well  know- 
ing these  facts,  willfully,  imlawfuUy^  and  corruptly  tooK  advantage  of  his  official 
position  as  such  judge  to  induce  and  influence  the  officials  of  the  said  Erie  Railroad 
Co.  and  the  said  Hfllside  Coal  &  Iron  Co.,  a  subsidiary  corporation  thereof,  to  e^ter 
into  a  contract  with  him  and  the  said  Edward  J.  Williams,  as  aforesaid,  for  profit  to 
themselves,  and  that  the  said  Robert  W.  Archbald  then  and  there,  through  the 
influence  exerted  by  reason  of  his  position  as  such  judge,  willfully,  unlawfully,  and 
corruptly  did  induce  the  officers  of  said  Erie  Railroad  Co.  and  oi  the  said  Hillside 
Coal  k  Iron  Co.  to  enter  into  said  contract  for  the  consideration  aforesaid. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  as  such 
judge  and  of  a  high  crime  and  misdemeanor  in  office. 
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Abttolb  2. 

That  the  said  Robert  W.  Archbald,  on  the  1st  day  of  of  August,  1911,  was  a  United 
States  circuit  judge,  and,  having  been  duly  designated  as  one  of  the  judges  of  the 
United  States  Commerce  Court,  was  then  and  there  a  judge  of  said  court. 

That  at  the  time  aforesaid  the  Marian  Coal  Co.,  a  corporation,  was  the  owner  of  a 
certain  culm  bank  at  Taylor,  Pa.,  and  was  then  and  tiiere  engaged  in  the  business  of 
washing  and  shipping  coal;  that  i>rior  to  that  time  the  said  l^^knan  Coal  Co.  had  filed 
before  tne  Interstate  Commerce  Commission  a  complaint  against  the  Ddaware,  Lacka- 
wanna &  Western  Railroad  Co.  and  five  other  railroad  companies  as  defendants,  charg- 
ing said  defendants  with  discrimination  in  rates  and  with  excessive  charges  for  the  trans- 
portation of  coal  shipped  by  the  said  Marian  Coal  Co.  over  their  respective  lines  of  road; 
that  all  of  the  said  defendant  companies  were  common  carriers  engaged  in  interstate 
commerce.  That  the  decision  of  the  said  case  by  the  Interstate  Commerce  Commis- 
sion at  the  instance  of  either  party  thereto  was  subject  to  a  review,  under  the  law, 
by  the  United  States  Commerce  Court;  that  one  Christopher  G.  Boland  and  one 
William  P.  Boland  were  then  the  principal  stockholders  of  the  said  Marian  Coal  Co. 
and  controlled  the  operation  of  the  same,  and  they,  the  said  Christopher  G.  Boland 
and  the  said  William  P.  Boland,  emplo3red  one  Geoige  M.  Watson  as  an  attorney  to 
settle  the  case  then  pending  as  aforesaid  in  the  Interstate  Commerce  Commission  and 
to  sell  to  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  two-thirds  of  the  stock 
of  the  said  Marian  Coal  Co. ;  and  at  the  time  aforesaid  there  was  pending  in  the  United 
States  Commerce  Court  a  certain  suit  entitled  ''The  Baltimore  &  Ohio  Railxx>ad  Co. 
et  al.  V.  The  Interstate  Commerce  Commission,  No.  38,'*  to  whidi  suit  the  said  Dela- 
ware, Lackawanna  &  Western  Railroad  Co.  was  a  party  litigant. 

That  the  said  Robert  W.  Archbald,  being  judge  as  aforesaid  and  well  knowing 
these  facts,  did  then  and  there  engage  for  a  consideration  to  assist  the  said  George  M. 
Watson  to  settle  the  aforesaid  case  then  pendine  before  the  Interstate  Commerce  Com- 
mission and  to  sell  to  the  said  Delaware,  Lackawanna  &  Western  RaUroad  Co.  the 
said  two-thirds  of  the  stock  of  the  said  Marian  Coal  Co.,  and  in  pursuance  of  said 
engagement  the  said  Robert  W.  Archbald,  on  or  about  Uie  10th  day  of  August,  1911, 
and  at  divers  other  times  and  at  different  places,  did  undertake,  by  correspondence, 
by  personal  conferences,  and  otherwise,  to  induce  and  influence  the  oflcers  of  the 
Delaware,  Lackawanna  &  Western  Railroad  Co.  to  enter  into  an  agreement  with  the 
eaid  Geoike  M.  Watson  for  the  settlement  of  the  aforesaid  case  and  the  sale  of  said 
stock  of  tne  Marian  Coal  Co.;  and  the  said  Robert  W.  Archbald  thereby  willfully, 
unlawfully,  and  corruptly  did  use  his  influence  as  such  judge  in  the  attempt  to  settle 
said  case  and  to  sell  said  stock  of  the  said  Marian  Coal  Co.  to  the  Delaware,  Lackawanna 
&  Western  Railroad  Co. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  as  such 
judge  and  of  a  high  crime  and  misdemeanor  in  office. 

Abticlb  3. 

That  the  said  Robert  W.  Archbald,  being  a  United  States  circuit  jud^e  and  a 
judge  of  the  United  States  Commerce  Court,  on  or  about  October  1,  1911,  did  secure 
from  the  Lehigh  Valley  Coal  Co.,  a  corporation,  which  coal  company  was  then  and 
there  owned  by  the  Lehigh  Valley  Railroad  Co.,  a  common  carrier  engaged  in  inter- 
state commerce,  and  which  railroad  company  was  at  that  time  a  party  litigant  in 
certain  suits  then  pending  in  the  United  States  Commerce  Court,  to  wit.  The  Balti- 
more &  Ohio  Railroad  Co.  et  al.  v.  Interstate  Commerce  Commission  et  al..  No.  38,. 
and  The  Lehigh  Valley  Railroad  Co.  v.  Interstate  Commerce  Commission  et  al..  No. 
40,  all  of  which  was  well  known  to  said  Robert  W.  Archbald,  an  agreement  which 
permitted  said  Robert  W.  Archbald  and  his  associates  to  lease  a  culm  dump,  known 
as  Packer  No.  3,  near  Shenandoah,  in  the  State  of  Pennsylvania,  which  said  culm 
dump  contained  a  large  amount  of  coal,  to  wit,  472,670  tons,  and  which  said  culm 
dump  the  said  Robert  W.  Archbald  and  his  associates  agreed  to  operate  and  to  ship 
the  product  of  the  same  exclusively  over  the  lines  of  the  Lehign  Valley  Railroad 
Go.;  and  that  the  said  Robert  W.  Archbald  unlawfully  and  corruptly  d.id  use  his 
official  position  and  influence  as  such  judge  to  secure  from  the  said  coal  company 
the  saia  agreement. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  as  such 
judge  and  of  a  misdemeanor  in  such  office. 
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Articlb  4. 

That  the  aaid  Robert  W.  AichbaldL  while  holding  the  office  of  United  States  circuit 
judge  and  being  a  member  of  the  United  States  0>mmerce  Court,  was  and  is  ^[miiy 
of  erosB  and  improper  conduct,  and  was  and  is  guilty  of  a  misdemeanor  as  said  circuit 
iudge  and  as  a  member  of  said  Commerce  Court,  in  manner  and  form  as  follows,  to  wit: 
Prior  to  and  on  the  4th  day  of  April.  1911,  there  was  pending  in  said  United  States 
Commerce  Court  the  suit  of  Louisville  &  Naediville  Kailroad  Co.  v.  The  Interstate 
Commerce  Commission.  Said  suit  was  argued  and  submitted  to  said  United  States 
Commerce  Court  on  the  4th  day  of  April,  1911;  Uiat  afterwaxds,  to  wit.  on  the  22d  day 
of  August,  1911,  while  said  suit  was  still  pending  in  said  court,  and  before  the  same 
had  been  decided,  the  said  Robert  W.  Archbald,  as  a  member  of  said  United  States 
Commerce  Court,  secretlv,  wrongfully,  and  unlawfully  did  write  a  letter  to  the  attor- 
ney for  the  said  Louisville  &  Nashville  Railroad  Co.  reouesting  said  attorney  to  see 
one  of  the  witnesses  who  had  testified  in  said  suit  on  benalf  of  said  company  and  to 
get  his  explanation  and  interpretation  of  certain  testimony  that  the  said  witness  had 
given  in  said  suit,  and  conununicate  the  same  to  Hie  said  Robert  W.  Archbald,  which 
request  was  complied  with  by  said  attorney;  that  afterwards,  to  wit,  on  the  10th  day 
of  January,  1912,  while  said  suit  was  still  pending,  and  before  the  same  had  been 
decided  by  said  court,  the  said  Robert  W.  Archbald,  as  judge  of  said  court,  secretly, 
wion^fuUyj  and  unlawfully  again  did  write  to  the  said  attorney  that  other  members 
of  said  Umted  States  Conunerce  Court  had  discovered  evidence  on  fie  in  said  suit 
detrimental  to  the  said  railroad  company  and  contrary  to  the  statements  and  conten* 
tionfl  made  by  the  said  attorney;  and  the  said  Robert  W.  Archbald,  judge  of  said 
United  States  Commerce  Court  as  aforesaid,  in  said  letter  requested  the  said  attorney 
to  make  to  him,  the  said  Robert  W.  Archbald,  an  explanation  and  an  answer  thereto; 
«nd  he,  the  said  Robert  W.  Archbald,  as  a  member  of  said  United  States  Conunerce 
Court  aforesaid,  did  then  and  there  request  and  solicit  tiie  said  attorney  for  the  said 
lailrofld  company  to  make  and  deliver  to  the  said  Robert  W.  Archbald  a  further  argu- 
ment in  support  of  the  contentions  of  the  said  attorney  so  representing  the  said  rail- 
load  company,  which  request  was  complied  with  by  said  attorney,  all  of  which  on  the 
part  of  said  Robert  W.  Ajx^bald  was  done  secretly,  wrongfuUy,  and  unlawfully,  and 
which  was  without  the  knowledge  or  consent  of  the  said  Interstate  Commerce  Com- 
mission or  its  attorneys. 

Wherefore  tiie  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  in  office, 
and  was  and  is  guilty  of  a  misdemeanor. 

Abticlb  5. 

That  in  the  year  1904  one  Frederick  Wamke,  of  Scranton,  Pa.,  purchased  a  two- 
thirds  interest  m  a  lease  on  certain  coal  lands  owned  by  the  Philadelphia  &  Reading 
Coal  A  Iron  Co.,  located  near  Lorberry  Junction,  in  said  State,  and  put  up  a  number 
of  improvements  thereon  and  operated  a  culm  dump  located  on  said  property  for 
eeveral  years  thereafter;  that  operations  were  carried  on  at  a  loss;  that  said  Frederick 
Wamke  ther^^upon  applied  to  the  Philadelphia  &  Reading  Coal  A  Iron  Co.  for  the 
mining  maps  of  the  said  land  covered  by  tne  said  lease,  and  was  informed  that  the 
lease  under  which  he  claimed  had  been  forfeited  two  years  before  it  was  assigned  to 
him,  and  his  application  for  said  maps  was  therefore  denied;  that  said  Frederick 
Wamke  then  made  a  proposition  to  George  F.  Baer,  president  of  the  Philadelphia  A 
Reading  Railroad  Co.  and  president  of  the  Philadelpnia  A  Reading  Coal  A  Iron  Co., 
to  relinquish  any  claim  that  he  might  have  in  this  property  imder  the  said  lease,  pro- 
vided that  the  Philadelphia  A  Reading  Coal  A  Iron  Co.  would  give  him  an  operating 
lease  on  what  was  known  as  the  Lincom  culm  bank,  located  near  Lorberry;  tnat  said 
Geoige  F.  Baer  referred  said  proposition  to  one  W.  J.  Richards,  vice  president  and 
general  manager  of  the  Philadelpnia  A  Reading  Coal  A  Iron  Co.,  for  consideration  and 
action;  that  the  general  policy  of  the  said  coal  company  being  adverse  to  the  lease 
of  any  of  its  culm  banks,  the  said  Geoi^e  F.  Baer  and  the  said  W.  J.  Richards  declined 
to  make  the  lease,  and  the  said  Frederick  Wamke  was  so  advised;  that  the  said  Fred- 
enck  Wamke  then  made  several  attempts,  through  his  attorneys  and  friends,  to  have 
the  said  George  F.  Baer  and  the  said  W.  J.  Richards  reconsider  their  decision  in  the 
premises,  but  without  avail;  that  on  or  about  November  1,  1911,  the  said  Frederick 
Wamke  called  uppn  Robert  W.  Archbald,  who  was  then  and  now  is  a  United  States 
circuit  judge,  having  been  duly  designated  as  one  of  the  judges  of  the  United  States 
Commerce  Court,  and  asked  him,  the  said  Robert  W.  Archbald,  to  intercede  in  his 
behalf  with  the  said  W.  J.  Richards;  that  on  November  24,  1911,  the  said  Robert  W. 
Archbald,  judge  as  aforesaid,  pursuant  to  said  request,  did  write  a  letter  to  the  said 
W.  J.  Richards  requesting  an  appointment  with  the  said  W.  J.  Richards;  that  several 
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days  thereafter  the  said  Robert  W.  Archbald  called  at  the  office  of  the  said  W.  J. 
Richards  to  intercede  for  the  said  Frederick  Wamke;  that  the  said  W.  J.  Richards 
then  and  there  informed  the  said  Robert  W.  Archbald  that  the  decision  which  he  had 
eiven  to  the  said  Wamke  must  be  considered  as  final,  and  the  said  Archbald  so  in- 
formed the  said  Wamke;  that  the  entire  capital  stock  of  the  Philadelphia  &  Reading 
Goal  &  Iron  Go.  is  owned  by  the  Reading  Go.,  which  also  owns  the  enture  capital  stock 
of  the  Philadelphia  &  Reaaing  Railroad  Go.,  which  last-named  company  is  a  common 
carrier  engageain  interstate  business. 

That  the  said  Robert  W.  Archbald,  iud^  as  aforesaid,  well  knowing  all  the  aforesaid 
&ct6,  did  wrongfully  attempt  to  use  nis  influence  as  such  judge  to  aid  and  assist  the 
said  Frederick  Wamke  to  secure  an  operating  lease  of  the  said  Lincoln  culm  dimip, 
owned  by  the  Philadelphia  &  Reading  Goal  &  Iron  Go.  as  aforesaid,  which  lease  the 
officials  of  the  said  Philadelphia  &  Reading  Goal  &  Iron  Go.  had  theretofore  refused  to 
grant,  which  said  fact  was  also  well  known  to  the  said  Robert  W.  Archbald. 

That  the  said  Robert  W.  Archbald,  judge  as  aforesaid,  shortljr  after  the  conclusion 
of  his  attempted  negotiations  with  the  officers  of  the  Philadelphia  &  Reading  Railroad 
Go.  and  of  tne  Philadelphia  &  Reading  Goal  &  Iron  Go.  aforesaid,  in  behalf  of  the  said 
Frederick  Wamke,  and  on  or  about  the  31st  day  of  March,  1912,  willfully,  unlawfully, 
and  corroptly  did  accept,  as  a  gift,  reward,  or  present,  from  the  said  Frederick  Wamke, 
tendered  in  consideration  of  favors  shown  him  by  said  judge  in  his  efforts  to  secure  a 
settlement  and  agreement  with  the  said  railroad  company  and  the  said  coal  company, 
and  for  other  favors  shown  by  said  judge  to  the  said  Frederick  Wamke.  a  certain 
promissory  note  for  $500  executed  by  the  firm  of  Wamke  <k  Go.,  of  whicn  the  said 
Frederick  Wamke  was  a  member. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  as  a  judge 
and  high  crimes  and  misdemeanors  in  office. 

Articls  6. 

That  the  said  Robert  W.  Archbald,  being  a  United  States  circuit  judge  and  a  judge 
of  the  United  States  Gommerce  Gourt,  on  or  about  the  1st  day  of  December,  191 1,  did 
unlawfully,  improperly,  and  cormptly  attempt  to  use  his  influence  as  such  judge  with 
the  Lehign  Valley  Goal  Go.  and  the  Lehigh  Valley  Railway  Go.  to  induce  the  officers 
of  said  companies  to  purchase  a  certain  interest  in  a  tract  of  coal  land  containing  800 
acres,  which  interest  at  said  time  belonged  to  certain  persons  known  as  the  Everhart 
heirs. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  in  office 
and  was  and  is  guilty  of  a  misdemeanor. 

Article  7. 

That  durinc  the  months  of  October  and  November,  A.  D.  1908,  there  was  pending 
in  the  United  States  district  court,  in  the  city  of  Scranton,  State  of  Pennsylvania, 
over  which  court  Robert  W.  Archbald  was  then  presiding  as  Uie  duly  appointed  judge 
thereof,  a  suit  or  action  at  law,  wherein  the  Old  Plymouth  Goal  Go.  was  plaintiff  and  the 
Equitable  Fire  &  Marine  Insurance  Go.  was  defendant.  That  the  said  coal  company 
was  principally  owned  and  entirely  controlled  by  one  W.  W.  Rissinger,  which  fact 
was  well  known  to  said  Robert  W.  Archbald;  that  on  or  about  November  1,  1908,  and 
while  said  suit  was  pending,  the  said  Robert  W.  Archbald  and  the  said  W.  W.  Rissinger 
wrongfully  and  cormptly  a^ed  together  to  purchase  stock  in  a  gold-mining  scheme 
in  Honduras,  Gentral  America,  for  tne  purpose  of  speculation  and  profit;  that  in  order 
to  secure  the  money  with  which  to  purcnase  said  stock,  the  said  Rissinger  executed  his 
promissory  note  in  the  sum  of  $2,500,  payable  to  Robert  W.  Archbald  and  Sophia  J. 
Hutchison,  which  said  note  was  indorsed  then  and  there  by  the  said  Robert  WT  Arch- 
bald, for  the  purpose  of  having  same  discounted  for  cash;  that  one  of  the  attorneys 
for  said  Rissinger  in  the  trial  of  said  suit  was  one  John  T.  Lenahan;  that  on  the  23d 
day  of  November,  1908,  said  suit  came  on  for  trial  before  said  Robert  W.  Archbald, 
jua^  presiding,  and  a  jury,  and  after  the  plaintiff's  evidence  was  presented  the  defend- 
ant insurance  company  demurred  to  the  sufficiency  of  said  evidence  and  moved  for  a 
nonsuit,  and  after  extended  argument  by  attorneys  for  both  plaintiff  and  defendant, 
the  said  Robert  W.  Archbald  ruled  against  the  defendant  and  in  favor  of  Uie  plaintiff, 
and  thereupon  the  defendant  procecSed  to  introduce  evidence  before  the  conclusion 
of  which  the  jury  was  dismissed  and  a  consent  judgment  rendered  in  favor  of  the  plain- 
tiff for  $2,500,  to  be  discharged  upon  the  payment  of  $2,129.63  if  paid  within  15  days 
from  November  23,  1908,  and  on  the  same  day  judgments  were  entered  in  a  number 
of  other  like  suits  against  different  insurance  companies,  which  resulted  in  the  recov- 
ery of  about  $28,000  by  the  Old  Plymouth  Goal  Go.;  that  before  the  expiration  of  said 
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15  days  the  said  RisBinger,  with  the  knowledge  and  consent  of  said  Robert  W.  Arch- 
bald,  presented  said  note  to  the  said  John  T.  Lenahan  for  discount,  which  was  refused 
and  wnich  was  later  discounted  by  a  bank  and  has  never  been  paid. 

All  of  which  acts  on  the  part  of  the  said  Robert  W.  Archbala  were  improper,  unbe- 
cominfr,  and  constituted  misbehavior  in  his  said  office  as  judge,  and  renaer  nim  guilty 
of  a  misdemeanor. 

Article  8. 

That  during  the  summer  and  fall  of  the  year  1909  there  was  pending  in  the  United 
States  District  Court  for  the  Middle  District  of  Pennsylvania,  in  the  city  of  Scranton, 
over  which  court  the  said  Robert  W.  Archbald  was  then  and  there  presiding  as  the 
duly  appointed  judge  thereof,  a  civil  action  wherein  the  Marian  Coal  Co.  was  defend- 
ant, wnich  action  involved  alaige  sum  of  monev,  and  which  defei^ant  coal  company 
wasprinripally  owned  and  controlled  by  one  Christopher  G.  Boland  and  one  William 
P.  Boland,  all  of  which  was  well  known  to  said  Robert  W.  Archbald;  and  while  said 
suit  was  so  pending  the  said  Robert  W.  Archbald  drew  a  note  for  $500  payable  to  him- 
self, and  wnich  note  was  signed  bv  one  John  Henry  Jones  and  indorsed  by  the  said 
Robert  W.  Archbald,  and  then  and  there  during  the  pendency  of  said  suit  as  aforesaid 
the  said  Robert  W.  Archbald  wrongfully  agreed  and  consented  that  the  said  note 
ahould  be  presented  to  the  said  Christopher  G.  Boland  and  the  said  William  P.  Boland, 
or  one  of  them,  for  tiie  purpose  of  having  the  said  note  discounted,  corruptly  intending 
that  his  name  on  said  note  would  coerce  and  induce  the  said  Christopner  G.  Boland 
and  the  said  William  P.  Boland,  or  one  of  them,  to  discount  the  same  because  of  the 
said  Robert  W.  Archbald 's  position  as  judge  and  because  the  said  Rolands  were  at  that 
time  litisants  in  his  said  court. 

Who^ore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  gpss  misconduct  in 
hiB  office  as  judge,  and  was  and  is  guilty  of  a  misdemeanor  in  nis  said  office  as  judge. 

Articlb  9. 

That  the  said  Robert  W.  Archbald,  of  the  city  of  Scranton  and  State  of  Pennsylvania, 
on  or  about  November  1, 1909,  being  then  and  there  a  United  States  district  ludge  in 
and  for  the  middle  district  of  Pennsylvania,  in  the  city  of  Scranton  and  State  aforesaid, 
did  draw  a  note  in  his  own  proper  handwriting,  payable  to  himself,  in  the  sum  of  1500, 
which  said  note  was  signed  oy  one  John  Henry  Jones,  which  said  note  the  said  Robert 
W.  Archbald  indorsed  for  the  purpose  of  securmg  the  sum  of  $500,  and  the  said  Robert 
W.  Archbald,  well  knowing  that  his  indorsement  would  not  secure  money  in  the 
usual  commercial  channels,  then  and  there  wrongfully  did  permit  the  said  John  Henry 
Jones  to  present  said  note  for  discount,  at  his  law  office,  to  one  C.  H.  Von  Storch, 
attorney  at  law  and  practitioner  in  said  district  court,  which  said  Von  Storch,  a  short 
time  prior  thereto,  was  a  party  defendant  in  a  suit  in  the  said  district  court  presided 
over  by  the  said  Robert  W.  Archbald,  which  said  suit  was  decided  in  favor  of  the  said 
Von  Storch  upon  a  ruling  by  the  said  Robert  W.  Archbald;  and  when  tiie  said  note 
waa  presentea  to  the  said  Von  Storch  for  discount,  as  aforesaid,  the  said  Robert  W. 
Archoald  wron^Uy  and  improperly  used  his  influence  as  such  judge  to  induce  the 
said  Von  Storch  to  discount  same;  that  the  said  note  was  then  and  mere  discounted 
by  the  said  Von  Storch,  and  the  same  has  never  been  paid  but  is  still  due  and  owin^. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  gross  misconduct  in  his 
iaid  office,  and  was  and  is  guilty  of  a  misdemeanor  in  his  said  office  as  judge. 

Article  10. 

That  the  said  Robert  W.  Archbald,  while  holding  the  office  of  United  States  district 
judge  in  and  for  the  middle  district  of  the  State  of  Pennsyh'ania^  on  or  about  the 
1st  day  of  May,  1910,  wrongfully  and  unlawfully  did  accept  and  receive  a  \aige  sum  of 
money,  the  exact  amount  of  which  is  unknown  to  the  House  of  Representatives,  from 
one  Henry  W.  Cannon;  that  said  money  so  given  by  the  said  Henry  W.  Cannon  and 
ao  unlawfully  and  wrongfully  received  and  accepted  by  the  paid  Robert  W.  Archbald, 
judge  as  aforesaid,  was  for  the  purpose  of  defraying  the  expenses  of  a  pleasure  trip 
of  the  said  Robert  W.  Archbala  to  Europe;  that  the  said  Henry  W.  Cannon,  at  the 
time  of  the  giving  of  said  money  and  the  receipt  thereof  by  the  said  Robert  w .  Arch- 
bald, was  a  stockholder  and  officer  in  various  and  divers  interstate  railway  corpora- 
tions, to  wit:  A  director  in  the  Great  Northern  Railway;  a  director  in  the  Lake  Erie 
A  Western  Railroad  Co. ;  and  a  director  in  the  Fort  Wayne,  Cincinnati  &  Louisville 
Railroad  Co.;  that  the  said  Henry  W.  Cannon  was  president  and  chairman  of  the 
board  of  directors  of  the  Pacific  Coast  Co.,  a  corporation  which  owned  the  entire  capital 
stock  of  the  Columbia  &  Puget  Sound  Railroad  Co.,  the  Pacific  Coast  Railway  Co., 
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the  Pacific  Coast  Steamship  Co.,  and  various  other  coiporatioziB  engaged  in  the  mining 
of  coal  and  in  the  development  of  agricultural  and  timber  land  in  various  parts  of 
the  United  States;  that  the  acceptance  by  the  said  Robert  W.  Archbald,  while  hold- 
ing said  office  of  United  States  district  judge,  of  said  favors  from  an  officer  and  official 
of  the  said  corporations,  any  of  which  in  the  due  course  of  business  was  liable  to  foe 
interested  in  fitigation  pending  in  the  said  court  over  which  he  priesided  as  such 
judge,  was  improper  and  had  a  tendency  to  and  did  bring  his  said  office  of  district 
juctee  into  disrepute. 

Wherefore  the  said  Robert  W.  Aichbald  was  and  is  guilty  of  misbehavior  in  office, 
and  was  and  is  guilty  of  a  misdemeanor. 

Abtiole  11. 

That  the  said  Robert  W.  Archbald,  while  holding  the  office  of  United  States  dis- 
trict judge  in  and  for  the  middle  district  of  the  State  of  Pennsylvania,  did,  on  or 
about  the  1st  day  of  May,  1910,  wrongfully  and  unlawfully  accept  and  receive  a  sum 
of  monev  in  excess  of  $500.  which  sum  of  money  was  contributed  and  given  to  the 
said  Rooert  W.  Archbald  d};  various  attorneys  who  were  practitioners  in  the  said 
court  presided  over  b^r  the  said  Robert  W.  Archbald;  that  said  money  was  raised  by 
subscription  and  solicitation  from  said  attorneys  by  two  of  the  officers  of  said  court, 
to  wit,  Edward  R.  W.  Searle,  clerk  of  said  court,  and  J.  B.  Woodward,  jury  commis- 
sioner of  said  court,  both  the  said  Edward  R.  W.  Searle  and  the  said  J.  B.  Woodward 
having  been  api>ointed  to  the  said  positions  by  the  said  Robert  W.  Archbald,  judge 
aforesaid. 

Wherefore  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  in  office,  and 
was  and  is  guilty  of  a  misdemeanor. 

Article  12. 

That  on  the  9th  day  of  April,  1901,  and  for  a  longr  time  prior  thereto,  one  J.  B. 
Woodward  was  a  jgeneral  attorney  for  the  Lehigh  Valley  Railroad  Co..  a  corporation 
and  common  earner  doing  a  general  railroad  busmess;  that  on  said  day  the  said  Robert 
W.  Archbald,  being  then  ana  there  a  United  States  district  judge  in  and  for  the  mid- 
dle district  of  Pennsj^lvania,  and  while  acting;  as  such  jud^e,  did  api>oint  the  said 
J.  B.  Woodward  as  a  jury  commissioner  in  and  for  said  judicial  district,  and  the  said 
J.  B.  Woodward,  by  virtue  of  said  appointment  and  with  the  continued  consent  and 
approval  of  the  said  Robert  W.  Archbald,  held  such  office  and  performed  all  the 
duties  pertaining  thereto  during  all  Uie  time  that  the  said  Robert  W.  Archbald  held 
said  oface  of  United  States  district  judge,  and  that  during  all  of  said  time  the  said 
J.  B.  Woodward  continued  to  act  as  a  general  attorney  for  the  said  Lehigh  Vallev 
Railroad  Co. ;  all  of  which  was  at  all  times  well  known  to  the  said  Robert  W*  Archbald. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  in  office, 
and  was  and  is  guilty  of  a  misdemeanor. 

Article  13. 

That  Robert  W.  Archbald,  on  the  29th  day  of  March,  1901.  was  duly  appointed 
United  States  district  judge  for  the  middle  district  of  Pennsylvania  and  held  such 
office  until  the  31st  day  of  January,  1911,  on  which  last-named  date  he  was  duly 
appointed  a  United  States  circuit  judge  and  designated  as  a  judge  of  the  United  States 
Commerce  Court. 

That  during  the  time  in  which  the  said  Robert  W.  Archbald  has  acted  as  such  United 
States  district  judge  and  judge  of  the  United  States  Commerce  Court  he,  the  said  Rob- 
ert W.  Archbald,  at  divers  times  and  places,  has  sought  wrongfully  to  obtain  credit 
from  and  through  certain  persons  who  were  interested  m  the  result  of  suits  then  pend- 
ing and  suits  that  had  been  pending  in  the  court  over  which  he  presided  as  juage  of 
the  district  court,  and  in  suits  pending  in  the  United  States  Commerce  Court,  of  which 
the  said  Robert  W.  Archbald  is  a  member. 

That  the  said  Robert  W.  Archbald,  being  United  States  circuit  judge  and  being  then 
and  there  a  judge  of  the  United  States  Commerce  Court^  at  Scran  ton,  in  the  State  of 
Pennsylvania,  on  the  31st  day  of  Aiarch,  1911,  and  at  divers  other  times  and  places, 
did  undertake  to  carry  on  a  general  business  for  speculation  and  profit  in  the  purchase 
and  sale  of  culm  dumps,  coal  lands,  and  other  opal  properties,  and  for  a  valuable  con- 
sideration to  compromise  litigation  pending  before  the  Interstate  Commerce  Commis- 
sioUj  and  in  the  furUierance  of  his  enorts  to  compromise  such  litigation  and  of  his  spec- 
ulations in  coal  properties,  willfully,  unlawfully,  and  corruptly  did  use  his  influence 
as  a  judge  of  the  said  United  States  Commerce  Uourt  to  induce  the  officers  of  the  Erie 
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Railroad  Co.,  the  Delaware,  Lackawanna  &  Western  Railroad  Co.,  the  Lackawanna  & 
Wyoming  Valley  Railroad  Co.,  and  other  railroad  companiee  engaged  in  interstate 
commerce,  respectively,  to  enter  into  various  and  divers  contracts  and  agreements  in 
which  he  was  tnen  and  liiere  financially  interested  with  divers  pertons,  to  wit,  Edward 
J.  Williams,  John  B.^y  Jones,  Thomas  H.  Jones,  Geoive  M.  Watson,  and  others,  with- 
out disclosing  his  said  mterest  therein  on  the  face  of  the  contract,  but  which  interest 
was  well  known  to  the  officers  and  agents  of  said  railroad  companies. 

That  the  said  Robert  W.  Archbald  did  not  invest  anv  moncY  or  other  thing  of  value 
in  conAderation  of  any  interest  acquired  or  sought  to  be  acquired  by  him  in  securing 
or  in  attempting  to  secure  such  contracts  or  agreements  or  properties  as  aforesaid,  but 
used  his  influence  as  such  judge  with  the  contracting  parties  thereto,  and  received  an 
interest  in  said  contracts,  agreements,  and  properties  m  consideration  of  such  influence 
in  aiding  and  assisting  in  securing  same. 

That  the  said  several  railroad  companies  were  and  are  engaged  in  interstate  com- 
merce, and  at  the  time  of  the  execution  of  the  several  contracts  and  agreements  afore- 
said and  of  entering  into  negotiations  looking  to  such  agreements  had  divers  suits 
pendinR  in  the  United  States  Commerce  Court,  and  that  the  conduct  and  efforts  of 
the  said  Robert  W.  Archbald  in  endeavoring  to  secure  and  in  securing  such  contracts 
and  agreements  from  said  railroad  companies  was  continuous  and  persistent  from  the 
said  31st  day  of  March,  1911,  to  about  tne  15th  day  of  April,  1912. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  misbehavior  as  such 
judge  and  of  misdemeanors  in  office. 

Champ  Clark, 
Speaker  of  the  Bottee  of  RepreeentoHvee. 

Attest: 

South  Tbimble,  Clerh, 
By  J.  C.  South,  CkU/  Clerk. 

And,  Mr.  President,  the  House  of  Representatives  by  protestation, 
saving  to  themselves  the  liberty  of  exhibiting  at  any  time  hereafter 
any  ^rther  articles  of  accusation  or  impeachment  against  the  said 
Robert  W.  Archbald,  a  circuit  judge  of  the  United  States  and  desig- 
nated as  a  judge  of  the  United  States  Commerce  Court,  and  also  of 
replying  to  his  answers  which  he  shaU  make  unto  the  articles  preferred 
against  nim,  and  of  offering  proof  to  the  same  and  every  part  thereof, 
and  to  all  and  every  other  article  of  accusation  or  impeachment  which 
shall  be  exhibited  by  them  as  the  case  shall  require,  do  demand  that 
the  said  Robert  W.  Archbald  may  be  put  to  answer  the  high  crimes 
and  misdemeanors  in  office  which  have  been  charged  against  him  in 
the  articles  which  have  been  exhibited  to  the  Senate,  and  that  such 

Eroceedin^,  examinations,  trials,  and  iudgments  may  be  thereupon 
ad  and  given  as  may  be  agreeable  to  law  and  justice. 

Mr.  President,  the  managers  on  the  part  of  the  House  of  Represent- 
atives, in  pursuance  of  the  action  of  the  House  of  Representatives 
by  the  adoption  of  the  resolutions  and  articles  of  impeachment  which 
have  just  been  read  to  the  Senate,  do  now  demand  that  the  Senate 
take  order  for  the  appearance  of  said  Robert  W.  Archbald  to  answer 
said  impeachment,  and  do  now  demand  his  impeachment,  conviction, 
and  removal  from  office. 

The  articles  of  impeachment  were  handed  to  the  Secretary  of  the 
Senate. 

The  PBEsroENT  pro  tempore.  Mr.  Chairman  and  gentlemen  of 
the  committee  of  the  House  of  Representatives,  the  Chair  begs  to 
assure  you  that  the  Senate  will  take  order  in  the  matter  of  the 
impeachment  of  Judge  Archbald  and  communicate  its  action  to  the 
House  of  Representatives. 

Mr.  Manager  Clayton.  Mr.  President,  in  behalf  of  the  House  of 
Representatives  the  managers  of  the  House  beg  to  thank  the  Presiding 
Officer  and  the  Senate  for  the  courtesy  extended  to  the  managers  upon 
thepart  of  the  House  of  Representatives. 

The  managers  thereupon  withdrew  from  the  Chamber. 
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Mr.  Clark  of  Wyoming.  Mr.  President,  I  ofTer  the  following  reso- 
lution, for  which  I  ask  immediate  consideration. 

The  President  pro  tempore.  The  resolution  will  be  read. 

The  resolution  was  read,  considered  by  unanimous  consent,  and 
agreed  to  as  follows: 

Resolved^  That  the  message  of  the  House  of  Representatives  relating  to  the  impeach- 
ment of  Kohert  W.  Archbald  be  referred  to  a  select  committee  to  consist  of  five  Senators 
to  be  appointed  by  the  President  pro  tempore. 

The  Presibent  pro  tempore.  The  Chair  announces  the  following 
as  the  committee:  The  Senator  from  Wyoming  [Mr.  Clark],  the  Sena- 
tor from  Minnesota  [Mr.  Nelson],  the  Senator  from  Vermont  [Mr. 
Dillingham],  the  Senator  from  Georgia  [Mr.  Bacon],  and  the  Senator 
from  Texas  [Mr.  Culberson]. 

Mr.  Sutherland.  Mr.  President,  I  submit  the  following  order,  for 
which  I  asls  immediate  consideration. 

The  President  pro  tempore.  The  order  will  be  read. 

The  order  was  read,  considered  by  unaminous  consent,  and  agreed 
to,  as  follows: 

Ordered^  That  the  articles  of  impeachment  presented  against  Robert  W.  Archbald  be 
printed  for  the  use  of  the  Senate. 

Mr.  Lodge.  Mr.  President,  under  the  provisions  for  the  conduct  of 
impeachment  trials  it  is  necessary,  I  imderstand,  that  we  should 
arrange  for  taking  up  these  articles  to-morrow  at  1  o'cloclt.  We  have 
no  choice  in  the  matter  whatever.  I  did  not  catch  in  either  of  the 
resolutions  any  provision  for  that. 

Mr.  Bacon.  I  would  say,  in  reply  to  the  suggestion  of  the  Senator, 
that  the  resolution  offerea  by  the  Senator  from  Wyoming  is  an  exact 
copy  of  the  resolution  which,  under  similar  circumstances^  was  offered 
in  the  case  of  the  impeachment  of  Judge  Swayne,  and  while  the  speci- 
fication is  not  made  in  the  resolution  to  which  the  Senator  from 
Massachusetts  has  alluded,  the  action  of  the  committee  did  embrace 
the  particular  matters  the  ^enator  has  in  mind,  and  I  presume  that 
that  would  be  the  action  of  the  committee  in  this  case.  In  other 
words,  while  the  reading  of  the  resolution  is  one  which  relates  simply 
to  the  reference  of  the  articles  of  impeachment,  that  committee  did 
on  the  former  occasion  go  forward  and  make  preparation  in  the  way 
of  the  presentation  of  the  orders,  etc.,  which  were  necessary  to  pre- 

§are  for  the  trial,  iri  arranging  for  the  oath  to  be  administerea  to 
enators,  and  the  necessary  orders  to  bring  the  matter  at  issue 
after  the  proper  notice  had  been  served  upon  the  officer  who  is 
charged  with  nigh  crimes  and  misdemeanors. 

I  thought  it  proper  to  mention  to  the  Senator  from  Wyoming,  who 
had  shown  me,  before  he  offered  it,  the  resolution  which  he  had  pre- 

Eared,  and  both  he  and  I  concurred  in  the  opinion  that  the  resolution 
aving  been  identical  in  the  former  case  and  having  been  acted  on  by 
the  Senate,  it  would  be  better  probably  to  follow  the  precedent  in 
that  instance. 

Mr.  Lodge.  I  do  not  question  at  all  the  propriety  of  the  resolution 
appointing  the  committee.  I  have  not,  ot  course,  the  record  before 
me  showing  what  was  done  previously,  and  as  to  the  action  taken 
before  in  regard  to  what  is  required  under  the  rule,  that  we  shall  act 
not  later  than  1  o'clock  on  the  following  day. 

Mr.  Bacon.  This  does  not  in  any  manner  interfere  with  what  the 
rule  contemplates. 
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Mr.  SuTHEBLAND.  The  record  in  the  Swayne  case  shows  that  a  res- 
olution similar  to  that  presented  by  the  Senator  from  Wyoming  was 
submitted  to  the  Senate  and  was  adopted  prior  to  the  submission  of 
the  articles  of  impeachment. 

Mr.  Bailey.  Mj.  President,  if  the  Senator  will  permit  me,  the 
whole  confusion  arises  out  of  the  fact  that  this  has  not  been  the  pro- 
ceding  heretofore.  Heretofore  the  committee  of  the  House  came 
and  notified  the  Senate  that  they  would  prepare  articles  of  impeach- 
ment, and  subsequently  did  come  to  exhibit  the  articles.  The  Sen- 
ator from  Georgia  is  exactly  right,  because  when  the  Senate  does 
convene  to-morrow  at  1  o'clock  for  this  purpose  the  committee  will 
have  such  order  ready  as  the  Senate  ought  to  make. 

Mr.  Clabk  of  Wyoming.  Mr.  President 

The  Pbesidbnt  peo  tempobe.  Does  the  Senator  from  Massachu- 
setts yield  to  the  Senator  from  Wyoming  ? 

Mr.  Lodge.  Certainly. 

Mr.  Clabk  of  Wyommg.  If  the  Senator  will  permit  me,  the  resolu- 
tion presented  by  the  Senator  from  Wyoming  was  presented  with  a 
full  knowledge  of  the  difference  between  this  case  and  the  Swayne 
case.  The  l^nator  from  Wyoming  can  not  see  where  it  creates  any 
difficulty  whatever. 

Mr.  Bailey.  None  at  aU. 

Mr.  Clabk  of  Wyoming.  The  resolution,  in  the  judgment  of  the 
Senator  from  Wyoming,  is  proper  at  any  stage  of  the  proceedings 
until  the  Senate  acts  upon  the  resolution  of  the  House. 

Mr.  Bailey.  If  the  Senator  wiQ  permit  me,  if  some  such  resolution 
as  the  Senator  from  Wyoming  has  introduced  had  not  been  introduced 
and  adopted,  we  would  meet  here  at  1  o'clock  to-morrow  and  nobody 
would  be  prepared  for  properly  taking  the  procedure  indicated  in  the 
rule. 

Mr.  Clabk  of  Wyoming.  That  is  the  position  of  the  Senator  from 
Wyoming. 

Mr.  Cummins.  Mr.  President 

The  Pbesidbnt  pbo  tempobe.  Does  the  Senator  from  Massa- 
chusetts yield  to  the  Senator  from  Iowa  ? 

Mr.  Lodge.  Certainly. 

Mr.  Cummins.  I  desire  a  rereading  of  the  resolution.  I  recognize 
the  propriety  of  some  one  preparing  the  necessary  order  or  resolution, 
but  1  did  not  gather  from  the  resolution  that  sucn  was  the  purpose  or 
function  of  the  committee. 

The  Pbesidbnt  pbo  tempobe.  The  resolution  will  be  again  read. 

The  Secretary  again  read  the  resolution,  as  follows: 

Re9olvedf  That  the  meseace  of  the  House  of  Repreeentatives  relating  to  the  impeach- 
ment of  Robert  W.  Archbaid  be  referred  to  a  select  committee,  to  coosist  of  five  Sen- 
atoiB  to  be  appointed  by  the  President  pro  tempore. 

Mr.  Cummins.  It  seems  to  me  that  the  articles  of  impeachment 
under  that  resolution  would  go  to  the  committee  with  neither  direction 
for  a  report  nor  any  order  as  to  this  procedure. 

Mr.  Clabk  of  Wyoming.  No;  if  the  Senator  will  allow  me,  the 
resolution  refers  not  at  all  to  the  articles  of  impeachment.  The  resolu- 
tion refers  to  the  message  that  came  from  the  House  on  Saturday  last. 

Mr.  Cummins.  That  will  obviate  the  objection  I  had  in  mind, 
because  I  do  not  believe  the  Senate  has  any  power  to  commit  the 
articles  of  impeachment  to  any  committee. 
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Mr.  Clabk  of  Wyoming.  Of  course  not. 

Mr.  Lodge.  Mr.  President,  I  now  desire  to  call  attention  to  the 
point  I  made  before,  that  after  the  presentation  of  the  articles  of 
mipeachment;  which  is  what  has  happened  on  the  Swayne  case,  the 
Senate  first  made  the  order  which  has  just  been  made  on  the  motion 
of  the  Senator  from  Utah,  to  print  the  articles  of  impeachment  for 
the  use  of  the  Senate.  They  tnen  made  an  order  ''that  at  2  o'clock 
this  afternoon  the  Senate  will  proceed.''  It  seems  that  under  the 
rule  we  ought  to  make  an  order  as  to  when  we  shall  proceed,  which 
must  be-^not  later  than  1  o'clock  to-morrow. 

Mr.  Bailey.  In  the  absence  of  making  any  order,  we  would  proceed 
under  the  rule  at  1  o'clock. 

Mr.  Lodge.  The  Senate  would  proceed  automatically  at  1  o'clock. 

Mr.  Bailey.  Certainly. 

Mr.  Lodge.  It  seems  to  me  it  would  be  rather  better  to  proceed  by 
agreement. 

Mr.  SuTHEBLAND.  Mr.  President,  with  all  due  deference  to  the 
suggestion  made  by  the  Senator  from  Texas,  it  does  seem  to  me  that 
the  appointment  of  this  committee  is^  absolutely  unnecessary.  When 
the  committee  was  appointed  in  the  Swayne  case  it  was,  as  I  have 
already  stated,  at  an  entirely  different  stage  of  the  proceeding. 

Mr.  Bacon.  This  is  a  very  important  matter  and  I  hope  the  Senator 
will  speak  loud  enough  for  us  to  hear  what  he  says. 

Mr.  SuTHEBLAND.  very  well.  The  message  which  is  referred  to 
this  committee,  as  I  understand  the  statement  made  by  the  Senator 
from  Wyoming,  is  that  which  was  received  by  the  Senate  on  Saturday. 
Now,  that  message  was  disposed  of  upon  tne  motion  of  the  Senator 
from  Georgia.     We  adopted  an  order  which  reads: 

That  the  Secretary  inform  the  House  of  Representatives  that  the  Senate  is  ready  to 
receive  the  managers  appointed  by  the  House  for  the  purpose  of  exhibiting  articles 
of  impeachment  against  Robert  W.  Archbald,  circuit  judge  of  the  United  States  and 
designated  as  a  judge  of  the  United  States  Commerce  Court,  agreeably  to  the  notice 
communicated  to  the  Senate. 

So  the  Senate  has  taken  action  upon  that  message.  Nothing  re- 
mains for  the  committee  to  do.  The  articles  of  impeachment,  in 
Eursuance  of  the  order  adopted  bv  the  Senate  on  Saturday,  have 
een  exhibited  to  the  Senate,  and  they  are  now  before  the  Senate  for 
consideration.     Article  III ^ 

Mr.  Bailey.  No;  not  until  we  take  the  oath  of  office. 

Mr.  Sutherland.  Certainly;  we  must  take  the  oath  of  office  before 
we  proceed. 

Article  III  of  the  rules  relating  to  the  trial  of  impeachment  cases 
provides  that — 

Upon  such  articles  being  presented  to  the  Senate,  the  Senate  shall,  at  1  o'clock 
afternoon  of  the  day  (Sunday  excepted)  following  such  presentation,  or  sooner  if 
ordered  by  the  Senate,  proceed  to  the  consideration  of  such  articles,  and  shall  con- 
tinue in  session  from  day  to  day  (Sundays  excepted)  after  the  trial  shall  commence 
(unless  otherwise  orderea  by  the  Senate)  until  final  judgment  shall  be  rendered,  etc. 

Mr.  Works.  Mr.  President 


Mr.  Sutherland.  In  just  a  moment.  When  the  articles  of  im- 
peachment have  been  presented,  and  they  have  been  presented  to-day, 
nothing  remains  for  tne  Senate  to  do  except  to  proceed  to  the  con- 
sideration of  those  articles  on  the  following  day  at  1  o'clock,  unless  an 
order  is  adopted  to  the  contrary. 
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So  there  is  absolutely  nothing  for  this  committee  to  consider.  The 
rales  prescribe  exactly  what  the  Senate  shall  do.  It  seems  to  me  that 
the  proper  course  is  either  to  adjourn^  under  the  rule,  which  will 
authorize  us  automatically  to  meet  agam  at  1  o'clock  to-morrow  for 
the  purpose  of  considering  these  articles  or  to  adopt  an  order  that 
that  course  be  taken.  I  nave  prepared  an  order  to  that  effect,  and 
at  the  proper  time  I  will  offer  it. 

I  now  yield  to  the  Senator  from  CaUfomia. 

Mr.  Works.  Under  the  Constitution  when  the  Senate  comes  to  act 
upon  this  matter  it  must  act  as  a  court.  The  Senate  has  no  power  to 
take  action  with  respect  to  any  matter  material  to  the  question  pre- 
sented by  the  impeachment.  Therefore  these  proceedings  on  the  part 
of  tlie  Senate  seem  to  me  to  be  idle.  There  is  no  power  to  act  until 
the  Senate  convenes  as  a  court  and  its  members  are  sworn.  Then 
such  action  may  be  taken  as  is  necessary. 

Mr.  SuTHEBLANn.  That  occurs  to-morrow. 

Mr.  Works.  Of  course  that  occurs  to-morrow.  No  action  is  neces- 
sary on  the  part  of  the  Senate  until  to-morrow. 

Mr.  Sutherland.  If  the  Senator  will  permit  me  to  call  attention 
to  the  language  of  Rule  III,  it  provides,  as  I  have  already  stated, 
''  that  upon  the  following  day,  at  1  o'clock  in  the  afternoon,  the  Senate 
shall  meet  for  the  purpose,''  and  so  forth,  and  then  the  rule  proceeds: 

Before  proceeding  to  the  consideration  of  the  articles  of  impeachment  the  Presiding 
Officer  shaU  administer  the  oath  hereinafter  provided  to  the  Members  of  the  Senate 
then  present  and  to  the  other  Members  of  the  Senate  as  they  shall  appear,  whose  duty 
it  ohsil  be  to  take  the  same. 

So,  as  I  understand  it,  to-morrow  at  1  o'clock,  before  the  Senate 

Sroceeds  to  the  consideration  of  the  articles  of  impeachment,  it  is  the 
uty  of  the  Presiding  Officer  to  administer  the  oath  of  office.  That 
having  been  done,  the  Senate  is  constituted  a  court  for  the  trial  of 
this  impeachment  case. 

Mr.  Works.  And  it  has  no  power  to  act  as  a  court  until  then. 

Mr.  Sutherland.  It  has  no  power  to  act  as  a  court  until  that  time. 

Mr.  Works.  Certainly  not. 

Mr.  Sutherland.  I  offer  the  following  order,  and  ask  for  its  imme- 
diate consideration. 

Mr.  Bacon.  Before  that  is  done,  I  hope  the  Senator  will  permit 
me 

Mr.  Lodge.  Let  it  be  read. 

Mr.  Sutherland.  Will  the  Senator  permit  it  to  be  read  ? 

Mr.  Bacon.  Very  well. 

The  President  pro  tempore.  The  order  will  be  read. 

The  Secretary  read  as  follows: 

Ordered^  That  at  1  o'clock  p.  m.,  July  16,  1912,  the  Senate  will  proceed  to  the  con- 
Eideration  of  the  articles  of  impeachmeiit  of  Robert  W.  Archbald,  a  United  States 
circuit  judge  and  a  member  of  the  Commerce  Court,  presented  by  the  House  of  Repre- 
sentatives this  day. 

Mr.  Bailey.  That  is  an  exact  transcript  of  the  rule  now. 

Mr.  Bacon.  It  is  probably  proper  that  I  should  make  some  state- 
ment as  to  the  circumstances  under  which  I  offered  the  order  which 
was  adopted  by  the  Senate  on  Saturday. 

The  Senator  from  Texas  has  correctly  stated  the  fact  that  the  order 
of  procedure  adopted  by  the  House  in  this  instance  is  not  exactly  as 
it  was  in  the  case  of  the  impeachment  of  Judge  Swa3nie.    In  that  case 
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there  was  a  method  pursued  under  which  the  committee  appointed  on 
the  part  of  the  House  appeared  and  announced  the  fact  to  the  Senate 
that  it  appeared  in  obedience  to  the  order  of  the  House,  and  the 
House  haa  ordered  an  impeachment,  and  at  a  future  time  would 
exhibit  articles  of  impeachment.  In  this  instance  there  has  been 
delay  on  account  of  monopoly  of  the  time  of  the  Senate  in  the  con- 
sideration of  the  election  case  of  Mr.  Lorimer.  The  House  deter- 
mined that  they  would  refrain  from  that  formality,  and  that  they 
would  send  notice  to  the  Senate  of  the  fact  that  the  impeachment  had 
been  ordered  and  a  resolution  had  been  adopted  to  that  effect,  which 
resolution  was  conamunicated  by  the  Clerk  of  the  House. 

It  was  the  desire  of  the  managers,  if  practicable,  to  present  those 
articles  on  Saturday  afternoon.  They  did  not  know,  however,  at 
what  time  the  Senate  would  finish  the  consideration  of  the  case  of 
Mr.  Lorimer,  as  that  could  not  be  anticipated  with  certainty.  The 
House  desired  that  it  should  be  notified  as  promptly  as  possible  that 
the  Senate  was  ready  to  receive  the  managers  appointed  by  the  House 
for  the  purpose  of  conducting  the  impeachment  trial.  Therefore  it 
was  at  the  request  of  the  board  of  managers  that  I  offered  the  reso- 
lution, their  intention  being,  if  time  permitted  to  appear  immediately 
on  Saturday  afternoon.  That  accounts  for  the  variation  of  the 
method  which  was  pursued  in  the  case  of  the  impeachment  of  Judge 
Swayne  so  far  as  the  preliminary  steps  were  concerned. 

As  to  the  order  taken — I  am  speaking  of  the  resolution  offered  this 
morning  by  the  Senator  from  Wyoming  [Mr.  Clark] — I  do  not  know 
whether  an  order  identical  in  terms  was  adopted  in  prior  cases  of 
impeachment,  but  I  am  quite  familiar  with  and  I  recollect  very  dis- 
tinctly what  was  done  in  the  adoption  of  that  resolution  in  the  case  of 
the  impeachment  of  Judge  Swayne.  The  purpose  of  the  resolution  was 
in  that  case,  and  I  presume  it  is  in  this  case,  to  appoint  a  committee 
who  should  suggest  the  steps  in  the  procedure,  the  orders  to  be  taken, 
and  so  forth.  It  is  manifestly  necessary  that  there  should  be  some- 
body charged  with  that  responsibility  in  order  that  the  various  steps 
to  be  taken  may  be  anticipated  and  provided  for. 

So  far  as  the  membership  of  that  committee  is  concerned,  I  am  sure 
that  I  reflect  the  sentiments  and  feeUngs  of  the  other  members  by 
saying  that  I  am  perfectly  wiUing  that  that  duty  shall  be  conferred 
upon  other  Senators,  but  it  must  be  conferred  on  somebody.  It  is 
not  proper,  it  is  'not  conducive  to  re^lar  and  orderly  procedure, 
that  the  question  of  what  papers  shall  be  presented  and  the  question 
of  what  particular  methoois  shall  be  pursued  shall  be  left  to  the  ir- 
regular and  unconcerted  action  of  different  Senators. 

Mr.  Works.  Mr.  President 

The  President  pro  tempore.^  Does  the  Senator  from  Georgia 
yield  to  the  Senator  from  California  ? 

Mr.  Bacon.  I  do. 

Mr.  Works.  Does  not  the  Senator  from  Georgia  think  that  this 
committee  should  be  appointed  after  the  Senate  becomes  the  court 
and  has  this  matter  within  its  jurisdiction? 

Mr.  Bacon.  I  think  not,  for  the  reason  that  this  committee  will 
not  exercise  any  function  except  the  function  of  taking  the  necessary 
steps  to  see  that  the  proper  procedure  is  inaugurated. 

Mr.  Works.  Well,  the  committee  could  take  no  action  that  would 
be  binding  upon  the  court  as  such  when  it  was  organized. 
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Mr.  Bacon.  Of  course  not.  The  committee  could  not  summon 
Jud^e  Archbald;  the  committee  could  not  do  anything  except  suggest 
to  me  Senate  what  it  ought  to  do. 

Mr.  Bailey.  If  the  Senator  will  permit  me,  one  of  the  very  things 
it  ought  to  do  would  be  to  have  the  subpoena  ready. 

Mr.  Bacon.  Of  course,  it  can  simply  prepare  things,  but  it  can  do 
nothing  by  its  own  authority;  it  can  do  nothing  except  suggest  and 
prepare  for  the  Senate.  Then  it  is  for  the  Senate  to  say  whether  or 
not  it  will  approve  of  the  suggestion. 

Mr.  Works.  It  seems  to  me  that  that  is  just  as  much  a  function 
of  the  court  as  any  other  duty  that  it  has  to  perform — to  prepare 
for  the  trial  of  the  case  after  it  becomes  a  court. 

Mr.  Baelet.  How  often  does  the  district  attorney  prepare  an  order 
in  advance  and  bring  it  into  court  ? 

Mr.  Works.  But  the  district  attorney  in  this  case  is  not  the 
Senate;  it  is  the  House  of  Representatives. 

Mr.  Bacon.  There  is  no  authority  for  this  committee  except  to 
suggest.  Everything  that  is  done  must  be  done  by  the  Senate. 
This  committee  can  do  nothing  but  consider  what  is,  m  its  opinion, 
a  proper  thing  to  be  suggested  to  the  Senate.  When  suggested  to 
the  Senate,  it  is  for  the  Senate  to  approve  of  the  suggestion  or  to 
disapprove  of  it  and  take  further  action. 

Mjp.  Sutherland.  Mr.  President 

The  President  pro  tempore.  Does  the  Senator  from  Georgia 
yield  to  the  Senator  from  Utah  ? 

Mr.  Bacon.  I  do. 

Mr.  Sutherland.  I  call  the  attention  of  the  Senator  from  Geor^a 
to  the  fact  that  the  rules  which  have  already  been  adopted  are  quite 
specific  as  to  the  steps  that  are  to  be  taken.  The  form  of  summons 
to  be  issued  to  the  respondent  is  particularly  prescribed  by  the  rules. 
The  procedure,  as  it  seems  to  me,  is  peitectly  plain  and  simple. 
Besides  that,  this  committee  is  not  appointed  to  do  any  of  the  things 
about  which  the  Senator  from  Georgia  has  spoken.  This  committee 
has  been  created  and  has  had  referred  to  it  the  message  of  the  House 
of  Representatives,  of  which  the  Senate  has  already  disposed.  The 
committee  has  no  other  function  under  the  order  whicn  has  been 
adopted. 

Mr.  Bacon.  That  is 

Mr.  Bailey.  If  the  Senator  will  permit  me  further,  as  I  understand, 
at  1  o'clock  to-morrow  the  Members  of  the  Senate  are  sworn.  Then 
the  Senate  is  organized  as  a  court  of  impeachment;  directions  are 

S'ven  for  the  summoning  of  this  respondent;  the  summons  is  issued 
recting  him  to  appear  at  a  certain  time;  and  the  procedure  there- 
after is  laid  down  with  a  great  deal  of  particularity  in  the  rules. 

Mr.  Clark  of  Wyoming.  Mr.  President 

The  President  pro  tempore.  Does  the  Senator  from  Georgia 
yield  to  the  Senator  from  Wyoming  ? 

Mr.  Bacon.  I  do. 

Mr.  Clark  of  Wyoming.  I  want  to  relieve  the  situation  a  little. 
For  some  reason — I  do  not  know  why — there  seems  to  be  a  desire  on 
the  part  of  some  of  the  Senators  to  depart  from  the  course  that  was 
pursued  in  the  last  impeachment  trial.  Of  course,  in  presenting  the 
resolution  the  mover  of  the  resolution  had  no  object  in  view  whatever 
except  to  expedite  the  matter  and  to  proceed  in  the  ordinary  way  as 
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we  have  done  before.  It  seems  to  me  that  we  shall  immediately  fall 
into  dif&culties  if  we  proceed  as  a  court  and  have  all  these  matters  of 
ordinary  routine  commg  up  for  action  of  the  entire  court,  or  the  entire 
Senate,  when  they  mi^t  well  be  prepared  and  sifted  out  by  a  com- 
mittee. Inasmucn  as  there  seems  to  be  a  misunderstanding,  Mr. 
President^  I  move  that  the  vote  by  which  the  committee  was  appointed 
be  reconsidered. 

Mr.  Bailey.  I  hope  the  Senator  will  not  do  that,  because 

Mr.  Bacon.  Mr.  President,  if  the  Senator  will  pardon  me,  I  have 
not  yielded  the  floor. 

Mr.  Bailey.  I  beg  the  Senator's  pardon. 

Mr.  Bacon.  No;  go  ahead. 

Mr.  Bailey.  Mr.  rresident,  we  shall  meet  here  to-morrow  with 
absolutelv  no  procedure  properly  mapped  out.  No  Senator  will  take 
it  upon  himself  to  do  it.  Consequently  we  shall  have  to  appoint 
somebody  to-morrow  to  do  what  this  committee  would  have  ready 
for  our  hands  to-morrow  at  1  o'clock. 

Mr.  President,  the  procedure  indicated  here  is  not  only  that  in  the 
Swayne  case,  but  it  is  the  same  as  in  all  the  other  impeachments;  it 
is  tiie  same  as  that  pursued  in  the  impeachment  of  the  President  and 
of  the  Secretary  of  War,  those  diflFering,  as  the  Swayne  case  did,  in  the 
fact  that  here  there  was  no  antecedent  notice  of  the  House  that  it  had 
adopted  and  would  subsequently  exhibit  articles  of  impeachment. 

It  seems  to  me  that  to-morrow  when  we  meet,  articles  of  impeach- 
ment  already  having  been  exhibited.  Senators  will  be  sworn,  as  the 
Constitution  requires  we  must  be,  and  we  must  then  not  only  give 
notice  to  the  respondent  to  appear  and  defend  himself,  but  our  rules, 
if  I  am  not  mistaken,  require  a  copy  of  those  articles  of  impeachment 
to  be  presented  to  the  accused.  Who  will  have  them  ready  unless 
there  is  a  committee  ?  The  rule  provides  that  such  things  shall  be 
done  but  it  does  not  provide  who  shall  do  them. 

Mr.  Lodge  and  Mr.  Root  addressed  the  Chair. 

The  President  pro  tempore.  To  whom  does  the  Senator  from 
Georgia  yield  ? 

Mr.  Bacon.  Mr.  President,  I  have  not  yielded  the  floor. 

Mr.  Bailey.  If  the  Senators  will  pardon  me  a  moment,  I  shall  hear 
them  both.     I  will  first  hear  the  Senator  from  Massachusetts. 

Mr.  Bacon.  I  want  to  suggest  to  the  Senator  from  Texas  that  I 
have  never  yielded  the  floor.  The  Senator  from  Utah  [Mr.  Suther- 
land] interrupted  me 

Mr.  Bailey.  I  beg  the  Senator's  pardon. 

Mr.  Lodge.  I  suggest  to  the  Senator  from  Texas  that  we  wait  until 
the  Senator  from  Georgia  has  concluded,  and  then  we  shall  have  an 


opportunity  to  go  on. 
Mr.  Bailey.  Yes. 


Mr.  Bacon.  I  jdeld  the  floor  altogether,  Mr.  President. 

The  President  pro  tempore.  Tne  Chair  recognizes  the  fact  that 
the  Senator  from  Georgia  [Mr.  Bacon]  had  the  floor. 

Mr.  Bailey.  I  must  respectfully  submit  that  the  Chair  is  mistaken, 
because  the  Chair  recognized,  as  I  understood,  the  Senator  from 
Wyoming  [Mr.  Clark]  to  move  a  reconsideration  of  the  vote  by  which 
this  committee  was  appointed;  and  I  took  the  floor  upon  that  motion. 

The  President  pro  tempore.  The  Senator  from  Texas  is  mistaken 
as  to  that.  The  Chair  did  not  take  any  action  on  the  motion  of  the 
Senator  from  Wyoming. 
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Mr.  Bailey.  The  Chair  had  not  stated  it,  but  the  Senator  from 
Wyoming  had  submitted  that  motion. 

The  Pbesident  pbo  tempore.  That  is  correct. 

Mr.  Bailey.  But  that  is  immaterial,  as  I  imderstand.  The  Sen- 
ator from  Geor^a,  of  course,  and  every  other  Senator  will  have  time 
to  present  his  views.  Now  I  will  hear  what  the  Senator  from  Massa- 
chusetts has  to  say. 

Mr.  Lodge.  I  was  only  going  to  surest  to  the  Senator  that  I  have 
looked  back  over  these  cases,  and  I  mid  in  ever;^  instance  that  the 
committee  appointed  by  the  Senate  was  appointed  to  have  referred 
to  them  the  message  of  the  House  of  Representatives  announcing 
that  they  were  about  to  send  a  committee  such  as  we  have  had  here 
from  the  House  to-day.  No  such  committee  was  ever  appointed 
after  the  articles  of  impeachment  were  exhibited. 

Mr.  Bailey.  I  have  not  examined  as  to  that,  Mr.  President. 

Mr.  Lodge.  It  was  the  same  in  the  Andrew  Johnson  case,  which 
I  have  before  me. 

Mr.  Bailey.  In  the  case  of  Andrew  Johnson  they  first  adopted 
these  rules  which  are  now  the  Senate  rules;  but  when  Johnson  was 
impeached  there  were  no  rules. 

Mr.  Lodge.  That  is  true.  That  committee  reported  the  rules 
under  which  the  Senate  proceeded,  and  those  rules  are  now  part  of 
our  regular  rules. 

Mr.  Bailey.  Well,  Mr.  President,  I  am  not  so  sure  that  the  Senate 
sitting  as  a  Senate  can  go  beyond  the  time  when  the  Senate  resolves 
itself  mto  a  court,  and  some  of  these  things  must  be  done  i^ter  the 
Senate  resolves  itself  into  a  court;  for  instance,  the  subpoena  and 
notice. 

The  Senator  from  California  [Mr.  Works]  was  not  exactly  fortunate 
in  replying  to  the  suggestion  I  made  that  the  court  often  invites  the 
district  attorney  to  prepare  an  order.  If  it  is  permissible  for  a  court 
to  say  to  a  district  attorney  or  to  counsel  of  a  suitor,  *' Prepare  your 
your  order  and  brin^  it  here'' — of  course,  it  is  a  nullity  until  the 
court  approves  it  and  enters  it  upon  the  record,  but  if  that  is  per- 
missible in  the  case  of  a  district  attorney,  certainly  it  is  still  more 
permissible  for  the  Senate,  when  sitting  as  a  court,  to  receive  from 
its  committee  such  su^estions  as  that  committee  may  think  wise 
and  proper  to  make.  Now  I  will  hear  the  Senator  from  New  York 
[Mr.  Root]. 

Mr.  Root.  Mr.  President,  I  rise  for  the  purpose  of  suggesting  to 
the  Senator  from  Texas  a  consideration  which  seems  to  me  to  arise 
upon  the  face  of  the  rules,  and  that  is,  whether  this  whole  subject 
is  not  disposed  of  by  the  rules  to  be  placed  in  the  hands  and  imder 
the  authority  of  the  Presiding  Officer.     Rule  V  provides: 

The  Presiding  Officer  shall  have  power  to  make  and  iasue,  by  himself  or  by  the 
Secretarv  of  the  Senate,  all  orders,  mandates,  writs,  and  precepts  authorized  by  these 
rules  or  by  the  Senate,  and  to  make  and  enforce  such  other  regulations  and  orders  in 
the  premises  as  the  Senate  may  authorize  or  provide. 

And  Rule  VII  provides : 

The  Presiding  Officer  of  the  Senate  shall  direct  all  necessarv  preparations  in  the 
Senate  Chamber,  and  the  Presiding  Officer  on  the  trial  shall  airect  all  ttie  forms  of 
proceedings  while  the  Senate  is  sitting  for  the  purpose  of  trying  an  impeachment, 
and  all  forms  during  the  trial  not  otherwise  specially  provided  for.  * 


20  IMPEACHMENT  OF  BOBEBT  W.  ABGHBALD. 

It  seems  to  me  that  those  rules  intended  to  put  in  the  power  of  the 
Presiding  Officer  the  authority,  and  to  impose  upon  him  the  duty,  of 
doing  suDstantially  what  the  Senator  from  Texas  is  looking  to  a  com- 
mittee to  do;  and  that  the  Presiding  Officer  can,  of  course,  ctdl  to 
his  assistance  the  very  Senators  named  in  the  resolution  or  any  other 
Members  of  the  Senate  to  advise  with  him  regarding  what  he  shall 
do  under  this  authority. 

Mr.  Bailey.  That  is  all  true,  Mr.  President,  and  if  it  had  been  a 
(Question  of  whether  or  not  the  committee  should  be  appointed  I 
would  not  have  regarded  that  as  vital;  but  the  committee  has  been 
appointed,  and  it  seems  to  me  that  it  can  not  possibly  do  any  harm. 
It  may  facilitate  the  disposition  of  that  business,  and  will  do  so.  I 
have  no  doubt  that  the  committee  will  have  the  writ  ready,  and, 
while  the  writ  itself  is  a  mere  matter  of  form,  the  articles  of  impeach- 
ment must  be  put  in  shape  to  be  transmitted  by  the  Presiding  Officer 
to  the  accused.    That  requires  some  attention. 

Mr.  Works.  Mr.  President 

The  President  pro  tempore.  The  Senator  from  California. 

Mr.  Works.  I  suppose  ''the  presiding  officer"  referred  to  in  the 
rule  read  by  the  Senator  from  New  York  means  the  presiding  officer 
of  the  court,  and  not  the  Presiding  Officer  of  the  Senate  ? 

Mr.  Bailey.  That  is  undoubtedly  true. 

Mr.  Bacon.  Mr.  President,  just  to  show  how  widely  mistaken  Sen- 
ators are  as  to  the  effect  of  this  resolution^  if  the  same  effect  is  to  be  given 
to  it  as  was  given  to  it  on  the  former  occasion ,  I  am  going  to  ask  the  atten- 
tion of  Senators  to  what  was  done  under  that  form  of  resolution  in  the 
Swayne  case.  That  resolution  was  offered  by  Mr.  Piatt,  a  Senator 
from  Connecticut,  who  was  then  chairman  of  the  Judiciary  Commit- 
tee. Under  that  resolution — and  I  hope  I  may  have  the  attention 
of  Senators,  because  I  think  what  I  am  about  to  say  and  what  I  am 
about  to  read  will  throw  some  light  upon  this  matter — under  that 
resolution  a  committee  was  appointed  consisting  of  Messrs.  Piatt  of 
Connecticut,  Clark  of  Wyoming,  Fairbanks,  Bacon,  andPettus.  That 
was  a  resolution  identical  in  terms  with  the  present  resolution.  The 
present  resolution  has  been  copied  from  it,  the  only  variation  being 
m  the  name  of  the  officer  against  whom  articles  of  impeachment  are 
presented.  Under  that  resolution  the  committee  then  appointed 
was,  by  the  general  regulation  of  the  Senate,  charged  with  the  prepara- 
tion of  such  orders  as  it  was  deemed  necessary  the  Senate  should 
adopt  in  the  process  of  trial.  Some  of  the  orders  were  adopted  before 
the  court  was  convened  and  others  after  the  court  was  convened.  In 
each  instance,  of  course,  they  were  orders  which  were  subject  entirely 
to  the  approval  and  confirmation  of  the  Senate. 

Mr.  Piatt  of  Connecticut,  in  a  subsequent  part  of  the  proceedings, 
was  selected  as  the  presiding  officer,  upon  motion  of  Mr.  Spooner, 
then  Senator  from  Wisconsin,  after  the  then  President  pro  tempore 
had  signified  his  desire  that  some  other  Senator  should  be  sub- 
stituted for  him.  Up  to  the  time  that  Mr.  Piatt  was  selected,  he 
offered  every  order  that  was  offered  in  the  Senate  under  which  the 
proceeding  was  subse<][uently  had.  The  committee  met  regularly 
tor  the  purpose  of  considering  what  was  necessary  to  be  done,  so  that 
the  proceedings  should  be  orderly,  properly,  and  most  expeditiously 
conducted.  Wlion  that  committee  had  considered  what  orders  were 
necessary,  and  agreed  upon  them,  in  each  instance  the  order  was 
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handed  to  some  member  of  the  committee  and  it  was  by  him  presented 
to  the  Senate.  The  Senate  then  passed  upon  the  question  whether 
it  approved  of  the  order  which  was  thus  suggested  by  the  committee. 

Now  I  am  going  to  read  some  of  these  orders,  to  show  tJie  manner 
in  which  this  proceeding  was  had. 

The  Senator  from  Utah  suggests  that  as  the  resolution  relates  only 
to  the  message  which  came  from  the  House,  the  oflBce  of  the  com- 
mittee ended  with  the  receipt  of  that  message,  and  there  was  nothing 
further  to  be  done.  But  or  course  this  resolution  is  to  be  considered 
in  the  same  way  that  the  former  resolution  was  considered.  That  was 
the  construction  put  upon  it  by  the  Senate;  that  was  the  action  taken 
under  it  by  the  Senate;  and  the  Senate  was  in  that  way  served. 

If  Senators  have  the  book  before  them,  they  will  find  that  after 
the  adoption  of  the  resolution  on  page  4,  Mr.  Piatt,  the  chairman  of 
the  conmiittee — of  course  this  was  after  the  message  had  come  from 
the  House — made  this  favorable  report: 

Whereas  the  Hoiue  of  Representatives,  on  the  14th  day  of  December,  1904,  by  five 
of  its  Members — 

Naming  them — 

at  the  bar  of  the  Senate  impeached  Charles  Swayne,  judge  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Florida,  of  high  crimes  amd  misdemeanors 
in  office,  and  informed  the  Senate  that  the  House  of  Representatives  will  in  due  time 
exhibit  particular  articles  of  impeachment  against  him  and  make  good  the  same;  and 
likewise  demanded  that  the  Senate  take  order  for  tlie  appearance  of  the  said  Charles 
Swayne  to  answer  the  said  impeachment:  Therefore — 

This  was  an  order  presented  by  the  committee;  it  simply  illus- 
trates the  work  of  the  committee: 

Ordered,  That  the  Senate  will,  according  to  its  standing  rule  and  orders  in  such 
cases  provided,  take  proper  order  thereon  (upon  the  presentation  of  the  articles  of 
impeachment),  of  which  due  notice  shall  be  given  to  the  House  of  Representatives. 

Ordered,  That  the  Secretary  acquaint  the  House  of  Representatives  therewith. 

That  is  one  of  the  orders  taken  on  the  s^gestion  of  this  committee. 

Mr.  Sutherland  rose. 

Mr.  Bacon.  I  yielded  to  the  Senator  before  and  lost  the  floor  by  it. 
I  hope  the  Senator  will  let  me  go  on  now. 

Mr.  Sutherland.  I  wanted  to  ask  the  Senator  a  question. 

Mr.  Bacon.  I  will  answer  it  when  1  get  through,  if  the  Senator  will 
permit  me  to  continue. 

Mr.  Sutherland.  The  question  will  lose  its  point  by  that  time. 

Mr.  Bacon.  I  think  not. 

Subsequently  Senator  Piatt  submitted  another  order,  which  had 
been  considered  and  agreed  upon  by  the  committee,  and  will  be 
found  on  the  same  page: 

Ordered,  That  the  Secretary  inform  the  House  of  Representatives  that  the  Senate  is 
ready  to  receive  the  managers,  etc. 

That  order  is  similar  to  the  one  we  adopted  on  Satiu'day. 
Then,  on  page  6,  another  order  was  entered  by  Mr.  Pfatt;  it  was 
the  work  of  the  committee,  and  he  was  speaking  for  the  committee: 

ReMolved,  That  the  expenses  incident  to  the  impeachment  trial  of  Charles  Swayne^ 
judge  for  the  northern  district  of  Florida,  be  paid  from  the  contingent  fund  of  the  Senate 
upon  vouchers  approved  by  the  Sergeant  at  Arms. 

I  am  going  to  read  some  of  these  to  show  Senators  the  nature  of 
the  work  the  committee  did,  and  which,  I  presume,  either  this  com- 
mittee or  some  other  committee  is  to  do  unless  it  is  going  to  leave  it 
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for  Senators  indiscriminately,  one  to  offer  one  and  another  to  offer 
another,  without  any  concerted  action,  thereby  leadii^  to  a  great 
deal  of  unnecessary  confusion  and  delay  in  the  proceeding. 

On  page  10  will  be  found  another  order  presented  by  Mr.  Piatt  and 
adopted  by  the  Senate: 

Ordered,  That  the  articles  of  impeachment  presented  this  day  by  the  House  of 
Representatives  be  printed  for  the  use  of  the  Senate. 

The  Senator  from  Utah  has  already  offered  a  similar  order.    It  is 
all  right.    There  is  no  trouble  about  that. 
On  page  11  appears  the  following: 

Ordered,  That  at  2  o'clock  this  afternoon  the  Senate  will  proceed  to  the  considera- 
tion of  the  articles  of  impeachment  of  Charles  Swayne,  jud^  of  the  United  States 
District  Court  for  the  Nortnem  District  of  Florida,  presented  this  day. 

Then,  on  the  same  page,  appears  the  resolution  adopted  upon  the 
motion  of  the  Senator  from  Wisconsin,  Mr.  Spooner.  which  made  Mr. 
Piatt  the  Presiding  OflBicer.  Thereafter,  it  will  be  lound,  practicaUy 
all  the  orders  were  presented  by  Mr.  Fairbanks,  who  was  a  member 
of  tile  committee  and  was  selected  by  the  committee  as  its  mouth- 
piece to  present  the  various  orders.  I  will  read  some  of  them  to  show 
the  things  which  constantly  occur  in  the  progress  of  the  trial  which 
make  it  necessary  that  there  shall  be  some  person  or  some  conunittee 
charged  with  the  preparation  of  the  orders  which  are  necessary  and 
proper  for  the  orderly  procedure  of  the  Senate  in  an  impeacnment 
trial. 

On  page  14  there  is  an  order  presented  by  Mr.  Fairbanks.  These 
are  very  simple  orders,  but  it  is  necessary  tnat  they  should  be  care- 
fully prepared  and  presented  and  that  one  Senator  should  not  get  up 
ana  oner  an  order,  and  another  Senator  get  up  and  offer  another  one, 
and  a  third  another,  and  in  that  way  have  confusion.  It  is  as  neces- 
sary to  have  a  committee  to  ^ve  proper  attention  and  care  to  the 
preparation  of  these  orders  as  it  is  to  have  committees  for  any  other 
puipose  in  order  to  put  mAters  in  shape  for  the  action  of  the  Senate. 
The  committee  does  not  act  for  the  Senate.  It  has  no  authority. 
It  can  only  present  matters  for  the  action  of  the  Senate. 

On  page  14  there  is  an  order  which  was  prepared  by  the  committee 
and  presented  by  Mr.  Fairbanks,  a  member  of  the  committee: 

Ordered,  That  the  Secretary  notify  the  House  of  Representatives  that  the  Senate  is 
now  ofjninized  for  the  trial  of  articles  of  impeachment  a^nst  Charles  Swa^e,  judge 
of  the  United  States  District  Court  for  the  Northern  District  of  Florida,  and  is  ready  to 
receive  the  managers  on  the  part  of  the  House  at  its  bar. 

That  is  a  very  simple  order;  but  it  is  necessary  that  it  should  be 
prepared  by  somebody  and  Uiat  it  should  be  prepared  in  such  a  way 
as  to  obviate  the  confusion  which  would  arise  from  having  half  a 
dozen  Senators  presenting  diflPerent  orders  at  the  same  time,  aU  having 
the  same  purpose  in  view. 

Then,  on  page  16,  there  is  another  order  prepared  by  the  committee 
and  presented  oy  Air.  Fairbanks: 

Orderedj  That  a  summons  be  issued,  as  required  by  the  Rules  of  Procedure 'and 
Practice  m  the  Senate  when  sitting  for  the  trial  of  impeachment  of  Charles  Swayne, 
returnable  on  Friday,  the  27th  day  of  the  present  montn,  at  1  o'clock  in  the  afternoon. 

On  the  same  page  there  is  another  order  presented  by  Air.  Fair- 
banks: 

Ordered,  That  the  Senate,  sitting  for  the  trial  of  impeachment  of  Charles  Swayne, 
adjourn  until  Friday,  the  27th  instant,  at  1  o'clock  in  the  afternoon. 
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And  so  clear  through  that  trial  there  were  orders  which  the  Senate 
had  to  act  upon^  and  the  care  and  responsibility  for  the  preparation 
which  had  to  be  intrusted  to  some  person  or  some  committee. 

So  the  Senator  from  Utah  is  entirely  mistaken  when  he  says  that  so 
far  as  concerns  the  interpretation  given  to  a  similar  resolution  on  a 
former  occasion  the  duties  of  the  committee  are  ended  when  the 
articles  of  impeachment  are  presented.  The  duties  of  the  committee 
were  continued  throughout  m  the  Swayne  case.  While  in  that  case 
it  is  true  that  the  chairman  of  the  committee,  Mr.  Piatt,  was  taken 
from  the  floor  and  put  in  the  chair,  he  continued  as  the  chairman  of 
the  committee,  though  he  did  not  thereafter  present  any  orders  in 
person.  But  he  had  regular  meetings  of  the  committee  every  day. 
As  matters  developed  and  some  action  was  necessary  the  committee 
was  gathered  together;  and  when  it  had  framed  an  order  some 
Senator — ^Mr.  Fairbanks,  usually — ^was  given  the  order,  and  it  was 
presented  and  explained  to  the  Senate. 

1  thhik  in  most  instances,  if  not  in  all,  the  Senate  agreed  to  the 
orders.  But  there  was  no  obligation  on  the  Senate  to  agree  to  the 
orders  unless  it  approved  them.  They  were  very  largely  matters  of 
formality.  But  it  is  necessary,  in  the  interest  of  orderly  procedure, 
that  these  formalities  should  be  properly  cared  for  and  prepared. 

I  do  not  know  whether  the  Senator  from  Utah  now  desires  to  ask 
me  a  question  or  not.    If  he  does,  I  shall  be  ^lad  to  respond  to  him. 

Mr.  ouTHERLAKD.  The  question  I  had  in  mmd  to  ask  the  Senator 
a  moment  ago,  when  he  was  reading  the  report  of  the  committee 

Ifo.  Stone.  Mr.  President,  I  rise  to  a  parliamentary  inquiry. 

The  President  fbo  tempore.  The  Senator  from  Missouri  will 
state  lus  parliamentary  inquiry. 

Mr.  Stone.  I  wish  to  ask  the  Chair  what  is  the  pending  question. 

The  President  fro  tempore.  The  question  before  the  Senate  is 
the  motion  made  by  the  Senator  from  Wyoming  to  reconsider  the 
vote  whereby  the  appointment  of  a  committee  was  ordered  by  the 
Senate. 

Mr.  Stone.  That  motion  was  made  at  a  time  when  the  Senator 
from  Wyoming  did  not  have  the  floor  to  make  it. 

Mr.  Bacon.  I  will  yield  to  the  Senator  to  let  him  make  it  as  soon 
as  I  get  throudi. 

Mr.  Stone.  It  seems  to  me  we  are  wasting  a  great  deal  of  time  in 
useless  dbcussion.    I  call  for  the  regular  order. 

The  President  pro  tempore.  Tne  Chair  will  rule  that  the  pro- 
ceeding IB  under  the  regular  order. 

Mr.  Sutherland.  The  question  I  was  about  to  ask  the  Senator 
from  Georgia  related  to  the  report  which  was  made  by  the  committee 
in  the  Swayne  case.    That  report  concludes  with  a  proposed  order — 

That  the  Senate  will,  according  to  its  standing  rule  and  orders  in  such  cases  pro- 
vided, take  proper  order  thereon  (ui)on  the  presentation  of  the  articles  of  impeach- 
ment), of  which  due  notice  shall  be  given  to  the  House  of  Representatives. 

The  question  I  wish  to  submit  to  the  Senator  is  this :  Has  not  the 
Senate  already  reached  in  this  case  the  point  that  was  reached  in  the 
Swayne  case  by  the  report  of  the  committee?  We  have  passed 
beyond  the  point  of  the  necessity  of  appointing  a  committee  such  as 
was  provided  for  in  the  Swayne  case.    Is  not  that  true  ? 
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Mr.  Bacon.  If  that  is  the  Senator's  question,  I  will  reply  to  it.  It 
was  put  in  that  way — in  the  shape  of  a  report — although  it  embraced 
an  order. 

If  that  had  been  the  final  work  of  the  committee,  the  suggestion  of 
the  Senator  undoubtedly  would  be  very  pertinent  and  conclusive. 
But  the  fact  is,  as  I  have  stated,  that  the  committee  did  not  end  its 
work  there,  but  continued  to  act  during  the  entire  trial. 

I  am  perfectly  willing  to  have  this  resolution  reconsidered — ^in  fact, 
I  rather  prefer  it — and  I  hope  some  other  gentleman  will  be  appointed 
on  the  committee.     But  somebody  wiU  have  to  be  on  a  committee. 

Mr.  Lodge.  They  did  not  again  act  as  a  committee  in  the  Swayne 
case. 

Mr.  Sutherland.  Will  the  Senator  yield  to  me  a  Uttle  further  ? 

Mr.  Bacon.  Yes. 

Mr.  Sutherland.  I  call  the  attention  of  the  Senator  from  Georgia 
to  the  fact  that  there  is  nothing  in  the  record  which  he  has  read  which 
indicates  in  any  way  that  the  committee  acted  upon  anything. 

Mr.  Bacon.  I  wiH  state  as  a  fact  that  it  did. 

Mr.  Sutherland.  Let  the  Senator,  if  he  will,  wait  until  I  am 
through.  A  committee  would  act  by  makine  a  report  to  the  Senate. 
There  is  nothing  in  the  record  to  show  that  the  committee  made  any 
report  or  did  anything.  It  is  true  that  Mr.  Fairbanks,  who  happened 
to  be  also  a  member  of  the  committee,  made  certain  motions;  but  any 
Member  of  the  Senate  could  have  done  that.  Does  the  Senator  from 
Georgia  think  that  because  we  appoint  a  committee  that  precludes 
other  Members  of  the  Senate  from  making  these  motions  and  propos- 
ing these  orders  ? 

Mr.  Bacon.  Not  by  any  means. 

Mr.  Sutherland.  The  functions  of  the  committee,  as  clearly  indi- 
cated by  the  report  in  the  Swayne  case,  ended  when  they  presented 
the  report  which  the  Senator  has  read,  on  page  4.  There  is  nothinff  to 
indicate  that  the  committee  had  any  power  to  do  anything  after  uiat 
time. 

Now  we  have  reached  that  point.  These  articles  of  impeachment 
are  before  the  Senate.  The  only  thing  which  is  proposed  by  the  reso- 
lution offered  by  the  Senator  from  Wyoming  is  to  refer  this  message, 
which  the  Senate  has  already  disposed  of,  to  the  committee.  It  has 
absolutely  no  further  duty  to  penorm. 

Mr.  Bailey  rose. 

Mr.  Bacon.  Mr.  President,  I  will  yield  to  the  Senator  in  a  moment. 

The  Senator  from  Utah  says  there  is  nothing  in  the  record  to 
indicate  that  the  committee  continued  to  act.  I  say  there  is  this  in 
the  record  to  show^  that  the  committee  continued  to  act— the  fact 
that  every  order,  I  think,  without  exception,  which  was  thereafter 
presented  during  that  trial,  was  presented  by  a  member  of  the 
committee. 

Mr.  Sxtiherland.  By  common  consent. 

Mr.  Bacon.  Why,  of  course.  It  was  the  recognized  function  of 
the  committee  in  that  trial,  and  it  did  act  in  that  way.  I  state  as  a 
fact — and  the  Senator  from  Wyoming,  who  was  a  member  of  the 
committee,  will  recall  it  as  a  fact — that  the  committee  continued 
throughout  that  trial  in  the  consideration  of  such  orders  as  were  re- 
quirea  for  the  orderly  conduct  of  the  trial.  When  they  conferred 
and  agreed  upon  an  order,  it  was  thereafter  presented,  I  think  in 
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almost  every  instance  after  Mr.  Piatt  took  the  chair  by  Mr.  Fair- 
banks; and  1  state  as  a  fact — the  Senator  says  there  is  nothing  in 
the  record  to  show  it — that  under  that  resolution  the  committee  did 
act  under  the  chairmanship  of  Mr.  O.  H.  Piatt  during  tJiat  entire 
time;  and  if  I  recollect  aright,  every  order  which  was  presented  in 
that  proceeding  was  an  order  which  was  considered  by  the  commit- 
tee and  presented  by  a  member  of  the  comimittee. 

Now,  I  want  to  repeat,  if  I  am  not  fatiguing  my  friend,  the  Sena- 
tor from  Texas,  by  keeping  him  waiting  for  me  to  conclude 

Mr.  Bailey.  Not  at  all. 

Mr.  Bacon.  I  wish  to  repeat  that,  so  far  as  the  duties  of  that  com- 
mittee are  concerned,  I  have  no  desire  to  be  on  it.  I  am  one  of  the 
busy  Members  of  the  Senate,  having  more  work  than  I  can  con- 
vemently  do,  and  I  am  perfectly  wilUng  that  the  Senator  from 
Utah  shall  be  made  a  committee  sole.  I  am  satisfied  he  would  do  it 
all  right  by  himself;  but  it  is  necessary  that  somebody  should  do  it. 

Mr.  Bailey.  Mr.  President 

The  President  pro  tempore.  Does  the  Senator  from  Georgia  yield 
to  the  Senator  from  Texas  ? 

Mr.  Bacon.  I  do.     I  yield  the  floor. 

Mr.  Bailey.  Mr.  President,  I  wish  to  make  a  suggestion  which  comes 
to  me  in  considering  what  the  Senator  from  New  York  [Mr.  Root]  said 
when  he  expressed  the  opinion  that  the  rules  themselves  take  care  of 
this  matter.  Let  us  see  if  the  rules  do.  For  instance,  Rule  VIII 
requires: 

VIII.  Upon  the  presentation  of  articles  of  impeachment  and  the  organization  of  the 
Senate,  as  nereinbefore  provided,  a  writ  of  summons  shall  issue  to  l^e  accused,  reciting 
said  articles  and  notifying  him  to  appear  before  the  Senate  upon  a  day  and  at  a  place 
to  be  fixed  by  the  Senate,  etc. 

Now,  nobody  believes  that  the  Presiding  Officer  is  authorized  to  fix 
that  day  or  to  fix  that  place  under  the  nile.  Therefore  it  would  be 
necessary  that  the  Senate  itself  fix  the  time  and  place  when  and  where 
the  accused  should  appear  to  answer. 

Mr.  Cummins.  Mr.  rresident 

The  PREsroENT  pro  tempore.  Does  the  Senator  from  Texas  yield 
to  the  Senator  from  Iowa  ? 

Mr.  Bailey.  Certainly. 

Mr.  Cummins.  The  rme  itself  provides  that  the  Senate  must  fix  a 
day. 

Mr.  Bacon.  The  Senate. 

Mr.  Bailey.  I  imderstand ;  and  I  was  just  saying  that  the  Presiding 
Officer  could  not  fix  that  day. 

Mr.  Lodge.  The  nde  requires  the  Senate  to  do  it. 

Mr.  Cummins.  The  rule  provides  that  the  writ  shall  notify  him  to 
appear  at  a  time  and  place  to  be  fixed  by  the  Senate. 

^fr.  Bailey.  That  is  what  I  said.  The  Senator  merely  emphasizes 
what  I  was  saying. 

Plainly  the  rule  does  not  take  care  of  it,  as  the  Senator  from  New 
York  supposed  it  did,  but  when  that  committee  would  come  back  into 
the  Senate  it  would  consider  the  date  upon  which  the  accused  should 
appear  and  make  his  answer.  The  committee  would  report  a  resolu- 
tion ^xmg  the  day  and,  of  course,  fixing  the  Senate  Chamber  as  the 
place.  Tne  Senate  must  adopt  that  resolution,  but  it  ought  to  be  first 
considered  by  a  committee.     What  Senator  would  think  to  go  around 
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among  the  Senators  and  consult  with  them  as  to  the  most  convenient 
day  ? 

A^ain,  Mr.  President,  the  very  statement  which  the  Chair  has  made 
to  the  managers  on  the  part  of  the  House  requires  further  action. 
The  Chair's  statement  was  that  the  Senate  would  take  order  and 
notify  the  House.  Now,  that  notification  to  the  House  must  be  given. 
It  is  not  sufficient  to  say  that  our  rules  say  that  we  must  be  ready  at 
1  o'clock  to-morrow,  because  the  House  is  not  charged  with  judicial 
notice  of  our  rule.  The  managers  of  the  House  would  not  come  here 
at  1  o'clock  or  at  any  other  hour  until,  in  response  to  the  statement 
made  by  the  Presiding  Officer,  they  should  be  notified  of  the  hour 
and  the  day  on  which  the  Senate  would  be  ready  to  receive  them. 
.  Therefore  it  becomes  not  only  appropriate  but  necessary  that  some 
committee  should  consider  that  question,  both  with  reference  to  its 
convenience  and  with  reference  to  the  time  it  will  take  to  bring  the 
accused  to  the  bar  of  the  Senate  in  order  that  the  Senate  may  act 
advisedly  when  it  acts  at  all. 

I  first  rose  to  protest  against  the  undoing  of  a  thing  that  I  did  not 
think  very  important,  but  the  recitation  by  the  Senator  from  Georgia 
of  what  was  necessary  has  impressed  me,  and  the  more  I  think  oi  it 
the  more  I  am  convinced  that  the  committee  not  only  would  not  be 
harmful,  but  that  it  would  be  immensely  useful  to  the  Senate. 


TT7ESDAY,  JTTLY  16,  1012. 

In  the  Senate  of  the  Unxtbd  States. 

The  Pbesident  pbo  tempobe  (Mr.  Gallinger) .  The  hour  of  1 
o'clock  has  arrived,  and  in  accordance  with  the  rule  the  legislative 
business  will  be  suspended,  and  the  Senate  will  proceed  upon  the 
impeachment  of  Robert  W.  Archbald. 

On  yesterday  the  Senator  from  Utah  [Mr.  Sutherland]  offered  a 
resolution  which  in*  a  moment  of  confusion  the  Chair  supposed  had 
been  agreed  to,  but  whicb  the  record  does  not  show  was  agreed  to; 
and  laboring  under  a  misapprehension  the  Chair  recognized  the  Sena- 
tor from  TVyoming  to  make  a  motion.  The  Chair  will  now  lay  the 
resolution  of  the  Senator  from  Utah  before  the  Senate.  It  wdl  be 
read. 

The  Secretary  read  the  order  submitted  yesterday  by  Mr.  Suther- 
land, as  follows: 

Ordered^  That  at  1  o'clock  p.  m.,  July  16,  1912,  the  Senate  will  proceed  to  the  con- 
sideration of  the  articles  of  impeachment  of  Robert  W.  Archbald,  a  United  States 
circuit  judge  and  a  member  of  the  Commerce  Court,  presented  by  tiie  House  of  Rep- 
resentatives this  day. 

Mr.  Culberson.  Mr.  President,  I  suggest  that  there  is  no  necessity 
for  the  adoption  of  that  resolution  in  view  of  Rule  III  of  our  im- 
peachment proceedings,  and  that  the  resolution  is,  in  fact,  out  of 
order. 

Mr.  Sutherland.  Mr.  President,  my  purpose  in  oifering  the  reso- 
lution yesterday  was  that  a  formal  record  might  be  made  by  which  the 
House  of  Representatives  would  have  notice.  The  rule  to  which 
the  Senator  from  Texas  calls  attention  does  provide  that  the  day 
foUowing  the  presentation  of  the  articles  oi  impeachment,  at  1 
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o'clock;  the  Senate  shall  proceed  to  the  consideration  of  the  impeach- 
ment case.  That  hour  has  arrived,  and  I  see  no  purpose  to  be  served 
by  adopting  the  resolution  at  this  time,  and,  witn  the  consent  of  the 
Senate,  I  vnU  withdraw  it. 

The  President  pro  tempore.  The  resolution  is  withdrawn. 

The  Senator  from  Wyoming  [Mr.  Clark]  entered  a  motion  to  recon- 
sider the  vote  of  the  Senate  on  yesterday  appointing  a  committee 
of  five  Senators. 

Mr.  Clar^  of  Wyoming.  I  understood  the  announcement  to  be 
made  by  the  Chair  that  we  had  now  entered  upon  the  execution  of 
the  impeachment  rule,  which  provides  that  at  1  o'clock  we  shall  sit 
as  a  court  of  impeachment.  Under  that  rule  it  occurs  to  me  that  the 
motion  as  a  le^lative  act  would  not  properly  have  place  at  this  time. 
I  give  notice,  nowever,  that  as  soon  as  we  go  into  legislative  session 
I  shall  urge  the  adoption  of  that  motion. 

Mr.  CtjEberson.  I  call  attention  to  the  latter  part  of  Rule  III,  and 
suggest  that  the  Senate  proceed  to  the  execution  of  the  rule. 

MI.  Clarke  of  Arkansas.  Mr.  President,  I  think  it  is  perfectly  evi- 
dent that  Rule  III  was  adopted  with  reference  to  meeting  at  12 
o'clock.  As  the  Senate  assemoled  to-day  at  1 1  o'clock,  it  is  altogether 
probable  that  the  hour  of  1  as  understood  in  the  rule  had  passed  at 
12,  it  being  evidently  the  intention  that  the  impeachment  proceedings 
should  be  taken  up  one  hour  after  the  assembling  of  the  oenate. 

I  therefore  ask  that  the  matter  be  laid  aside,  having  passed  the  time 
fixed,  until  the  Senator  from  Texas  [Mr.  Bailey]  shau  nave  concluded 
his  remarks.  I  ask  unanimous  consent  that  tnat  modification  of  the 
existingorder  be  made. 

The  President  pro  tempore.  The  Senator  from  Arkansas  asks 
unanimous  consent 

Mr.  Bailey.  I  thank  the  Senator  from  Arkansas,  but  I  would  not 
be  willing  to  interfere  with  this  proceeding. 

Mr.  Cummins.  Mr.  President,  1  rise  to  a  point  of  order. 

The  President  pro  tempore.  The  Senator  from  Iowa  rises  to  a 
point  of  order,  which  he  will  state. 

Mr.  Cummins.  It  is  that  under  the  rule  of  the  Senate  there  is  nothing 
in  order  at  the  present  time  save  the  administration  of  the  oath  to 
Senators  who  are  present. 

Mr.  Lodge.  Nothing  else. 

The  President  pro  tempore.  The  point  of  order  is  sustained.  The 
oath  will  be  administered  to  the  Presiding  Officer  by  such  person  as 
may  be  designated  by  the  Senate. 

Mr.  Clark  of  Wyoming.  I  suggest  that  the  oath  be  administered 
to  the  Presiding  Officer  by  the  senior  Senator  in  the  Chamber,  the 
Senator  from  Illinois  [Mr.  Cullom]. 

The  President  pro  tebcpore.  The  Chair  did  not  understand  the 
remark  of  the  Senator  from  Wyoming. 

Mr.  Nelson.  The  rule  prescribes  that  before  proceeding  to  the  con- 
sideration of  the  articles  of  impeachment  the  Presiding  Officer  shall 
administer  the  oath  to  Senators.  The  Senator  from  New  Hampshire 
is  now  the  Presiding  Officer  of  the  Senate.  It  is  his  duty  to  admin- 
ister the  oath. 

Mr.  Clark  of  Wyoming.  My  motion  was  directed  to  the  point  of 
the  administration  of  the  oath  to  the  Senator  from  New  Hampshire 
as  Presiding  Officer. 
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The  President  pro  tempore.  The  Chair  is  of  the  opinion  that  the 
oath  should  first  be  administered  to  the  Presiding  Officer. 

Mr.  Smoot.  I  should  like  to  ask  the  Chair  if  it  is  in  order  for  any 
Senator  to  move  that  any  particular  Senator  shall  administer  the  oath? 

The  President  pro  tempore.  The  Chair  would  prefer  not  to  tak 
the  Uberty  of  ruling  on  that,  preferring  that  the  Senate  itself  should 
act. 

Mr.  Stone.  As  a  matter  of  privilege  I  ask  unanimous  consent  that 
the  oldest  Senator  in  service  in  this  Body  administer  the  oath. 

Mr.  Smoot.  I  was  going  to  make  a  motion  that  the  Senator  from 
Illinois  [Mr.  CuUom]  administer  the  oath  to  the  Presiding  Officer. 

The  President  pro  tempore.  Without  objection,  that  order  will 
be  made,  and  the  Senator  from  Illinois  [l^ir.  CuUom]  will  administer 
the  oath. 

Mr.  CuLLOM  advanced  to  the  Vice  President's  desk  and  administered 
the  oath  to  Mr.  Gallinger  as  Presiding  Officer,  as  follows: 

You  do  solemnly  swear  that  in  all  things  appertaining  to  the  trial  of  the  impeachment 
of  Robert  W.  Archbald,  additional  circuit  judge  of  the  United  States  for  the  third 
judicial  circuit,  designated  a  judge  of  the  Commerce  Court,  now  pending,  you  will  do 
impartial  justice  according  to  the  Constitution  and  laws.    So  help  you  God. 

The  President  pro  tempore.  Without  objection,  the  Chair  will 
suggest  that  the  Secretary  will  call  the  roll,  calling  10  Senators  at  a 
time,  and  that  as  their  names  are  called  the  Senators  advance  to  the 
desk  to  have  the  oath  of  office  administered  to  them. 

Mr.  O'GoRMAN.  Mr.  President,  would  it  not  be  permissible  for  each 
Member  to  rise  in  his  place  and^  with  uplifted  hand,  be  sworn  at  the 
same  time  by  the  Presiding  Officer? 

Mr.  Lodge.  If  I  may  say  so,  this  la  the  method  heretofore  pursued. 

The  Secretary  called  the  names  of  Messrs.  Ashurst,  Bacon,  Bailey, 
Bankhead,  Borah,  Bourne.  Bradley,  Brandegee,  Briggs,  and  Bristow; 
and  these  Senators,  with  tne  exception  of  Mr.  Bankhead,  advanced  to 
the  Vice  President's  desk,  and  the  oath  was  administered  to  them  by 
the  President  pro  tempore. 

The  Secretary  called  the  names  of  Messrs.  Brown,  Bryan,  Burnham. 
Burton,  Catron,  Chamberlain,  Chilton,  Clapp,  Clark  of  Wyoming,  ana 
Clarke  of  Arkansas;  and  these  Senators,  with  the  exception  of  Mr. 
Brown,  Mr.  Chamberlain,  and  Mr.  Chilton,  appeared,  and  the  oath  was 
administered  to  them  by  the  President  pro  tenipore. 

The  Secretary  called  the  names  of  Messrs.  Crane,  Crawford,  Cul- 
berson, CuUom,  Cummins,  Curtis,  Davis,  Dillingham,  Dixon,  and  du 
Pont;  and  these  Senators,  with  the  exception  of  Messrs.  Curtis,  Davis, 
Dixon,  and  du  Pont,  appeared,  and  tne  oath  was  administered  to 
them  by  the  President  pro  tempore. 

The  Secretary  called  the  names  of  Messrs.  Fall,  Fletcher,  Foster, 
Gamble,  Gardner,  Gore,  Gronna,  Guggenheim,  and  Heybum;  and 
these  Senators,  with  the  exception  of  Mr.  Foster  and  Mr.  Gore, 
appeared,  and  the  oath  was  administered  to  them  by  the  President 
pro  tempore. 

The  Secretary  called  the  names  of  Messrs.  Hitchcock,  Johnson  of 
Maine,  Johnston  of  Alabama,  Jones,  Kenyon,  Kern,  La  FoUctte,  Lea, 
Lippitt,  and  Lodge;  and  these  Senators,  with  the  exception  of  Mr. 
Kern  and  Mr.  Lea,  appeared,  and  the  oath  was  administered  to  them 
to  them  by  the  Presiaent  pro  tempore. 
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The  Secretary  called  the  names  of  Messrs.  McCumber,  McLean, 
Martin  of  Virginia,  Martine  of  New  Jersey,  Massey,  Mvers,  Nelson, 
and  Newlands ;  and  these  Senators  appeared,  and  the  oatn  was  admm- 
istered  to  them  by  the  President  pro  tempore. 

The  Secretary  called  the  names  of  Messrs.  O'Gorman,  Oliver,  Over- 
man, Owen,  Page,  Paynter,  Penrose,  Percy,  Perkins,  Poindexter, 
Pomerene,  and  Rayner;  and  these  Senators,  with  the  exception  of 
Messrs.  Owen,  Penrose,  Poindexter,  and  Rayner,  appeared,  and  the 
oath  was  administered  to  them  by  the  President  pro  tempore. 

The  Secretary  called  the  names  of  Messrs.  Reed,  Richardson,  Root, 
Sanders,  Shively,  Simmons,  Smith  of  Arizona,  Smith  of  Georgia, 
Smith  of  Maryland,  Smith  of  Michigan,  Smith  of  South  Carolina, 
and  Smoot;  and  these  Senators,  with  the  exception  of  Mr.  Richard- 
son, appeared,  and  the  oath  was  administered  to  them  by  the  Presi- 
dent pro  tempore. 

The  Secretary  called  the  names  of  Messrs.  Stephenson,  Stone,  Suth- 
erland, Swanson,  Thornton,  Tillman,  Townsend,  Warren,  Watson, 
Wetmore.  Williams,  and  Works;  and  these  Senators,  with  the  excep- 
tion of  Mr.  Watson  and  Mr.  Wetmore,  appeared,  and  the  oath  was 
adniinistered  to  them  by  the  President  pro  tempore. 

The  PKEsroENT  pro  tempore.  If  there  be  no  objection,  the  Chair 
will  suggest  that  the  names  of  the  absentees  be  now  called. 

Mr.  Ix>DO£.  I  was  about  to  make  that  suggestion,  in  order  that  the 
record  might  be  complete. 

The  Secretary  read  the  names  of  the  absent  Senators,  as  follows: 

MessEB.  Bankhead,  Brown,  Chamberlain,  Chilton,  Curtis,  Davis, 
Dixon,  du  Pont,  Foster,  Gore,  Kern,  Lea,  Owen,  Penrose,  Poindexter, 
Rayner,  Richardson,  Watson,  and  Wetmore. 

The  PREsroENT  pro  tempore.  Senators  now  present  whose  names 
have  been  called  and  who  have  not  heretofore  been  sworn  will  present 
themselves  and  take  the  oath. 

Mr.  Chamberlain  and  Mr.  Wetmore  advanced  to  the  Vice  Presi- 
dent's desk  and  the  oath  was  administered  to  them  by  the  President 
pro  tempore. 

The  President  pro  tempore.  Senators,  the  Senate  is  now  sitting 
for  the  trial  of  the  impeachment  of  Robert  W.  Archbald,  additioniu 
circuit  judge  of  the  United  States  for  the  third  judicial  circuit,  desig- 
nated a  judge  of  the  United  States  Commerce  Court. 

Mr.  Clark  of  Wyoming.  I  send  to  the  desk  an  order  for  which  I 
ask  immediate  consideration. 

The  President  pro  tempore.  The  order  will  be  read. 

The  Secretary  read  as  follows : 

Ordered,  That  the  Secretary  notify  the  House  of  Repreeentatives  that  the  Senate  is 
DOW  oi^nized  for  the  trial  of  articles  of  impeachment  against  Robert  W.  Archbald , 
United  States  circuit  judge,  and  is  ready  to  receive  the  managers  on  the  part  of  the 
House  at  its  bar. 

The  PREsroENT  fro  tempore.  If  there  be  no  objection,  the  order 
will  be  now  considered.  The  question  is  on  its  adoption.  [Putting 
the  question.]  The  order  is  agreed  to.  The  Secretary  wiQ  so  inform 
the  House  of  Representatives. 

Mr.  Bacon.  Mr.  President,  I  should  like  to  call  attention  to  Rule 
XXIII.  I  wish  to  suggest  that  in  former  cases  the  inconvenience 
of  calling  the  roll  in  each  instance  has  been  avoided  simply  by  hav- 
ing the  order  passed  by  unanimous  consent  rather  than  by  putting 
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it  as  a  motion,  as  is  ordinarily  done.  I  would  suggest  that  in  this 
instance  the  vote  just  taken  be  either  reconsidered  or  set  aside  as 
not  having  been  properly  had,  and  that  the  question  be  submitted 
by  the  Chair  for  unanunous  consent  in  order  that  the  record  may  thus 
appear. 

The  Pbesident  pro  tempore.  Upon  reflection,  the  Chair  agrees 
with  the  Senator  from  Georgia,  and  will  ask  that  that  procedure  be 
had.  The  Chair  will  ask,  Is  there  objection  to  agreeing  to  the  order? 
The  Chair  hears  none,  and  it  is  agreed  to  hj  unanimous  consent. 

Mr.  Smoot.  I  ask  tne  Senator  jtrom  Georgia  whether  he  thinks  that 
that  is  the  rule?    I  do,  for  this  reason:  Rule  XXIII  provides  that: 

XXIII.  All  the  orders  and  deciBions  shall  be  made  and  had  by  yeas  and  nave, 
which  shall  be  entered  on  the  record,  and  without  debate,  subject,  however,  to  tne 
operation  of  Rule  VII. 

Rule  "\T[I  provides  that: 

VII.  The  Presiding  Officer  of  the  Senate  shall  direct  all  necessary  preparationa 
in  the  Senate  Chamber,  and  the  presiding  officer  on  the  trial  shall  direct  all  tne  forms 
of  proceedings  while  the  Senate  is  sitting  for  the  purpose  of  trying  an  impeachment 
ana  all  forms  during  the  trial  not  otherwise  specially  provided  for.  And  the  presiding 
officer  on  the  trial  may  rule  all  questions  of  evidence  and  incidental  questions,  which 
ruling  shall  stand  as  the  judgment  of  the  Senate,  unless  some  Member  of  the  Senate 
shall  ask  that  a  formal  vote  be  taken  thereon,  in  which  case  it  shall  be  submitted  to 
the  Senate  for  decision. 

The  query  arose  in  nay  mind  whether  it  would  be  necessary  to 
secure  unanimous  consent  unless  a  vote  was  questioned  by  a  Senator. 

Mr.  Bacon.  No,  Mr.  President,  I  think  the  Senator,  I  say  respect- 
fully, is  not  correct  in  that  view.  The  rule  is  positive  that  upon  all 
orders  and  decisions  the  vote  shall  be"  taken  by  yeas  and  nays  except 
as  provided  in  Kule  VII.  This  is  not  one  of  the  classes  of  questions 
provided  for  in  Rule  VII.  It  is  not  of  that  class  at  all,  and  manifestly 
it  is  one  where,  in  the  absence  of  unanimous  consent,  it  would  require 
that  there  should  be  a  roll  call.  During  the  course  of  the  trial  ques- 
tions must  be  decided.  There  are  questions  about  which  there  will 
be  no  division,  and  if  it  is  done  by  unanimous  consent  it  complies 
with  the  intention  of  the  rule,  which  is  that  wherever  there  is  a  divi- 
sion of  the  Senate  upon  any  order  or  decision  other  than  matters 
prescribed  in  Rule  ^T^I  there  shall  be  a  record  vote,  and  without 
debate. 

Mr.  Heyburn.  Mr.  President,  I  am  under  the  impression  that  the 
rule  of  unanimous  consent  does  not  apply  during  an  impeachment 
trial  at  all.  The  rule  provides  that  the  Cnair  shall  decide.  It  pro- 
vides the  manner  of  an  exception  to  the  decision  of  the  Chair.  That 
is  the  whole  story.  The  Chair  ia  not  required  to  inquire  whether  or 
not  unanimous  consent  is  given.  The  Chair  rules  primarily  under  the 
rule,  and  unless  some  objection  is  interposed  in  tne  manner  provided 
by  the  rules  the  ruling  of  the  Chair  is  nnal. 

So  I  think  that  during  the  trial  of  an  impeachment  case  in  the 
United  States  Senate  the  rule  of  unanimous  consent  has  nowhere  an 
application. 

Mr.  Lodge.  I  am  about  to  make  a  motion  that  the  Senate,  sitting 
as  a  court  of  impeachment,  take  a  recess  until  3  o'clock  in  order  to 
give  the  managers  on  the  part  of  the  House  time  to  assemble  and 
appear  here.  Before  making  the  motion,  however,  I  call  attention  to 
the  fact  that  the  Senate,  sitting  as  a  court,  when  it  takes  a  recess 
brings  the  Senate  back  into  legislative  session  where  it  was.    I  now 
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make  the  motion  that  the  Senate,  sitting  as  a  court  of  impeachment, 
take  a  recess  until  3  o'clock. 

The  Pbesident  pro  temfobe.  The  Senator  from  Massachusetts 
moves  that  the  Senate,  sitting  for  the  trial  of  impeachment  of  Robert 
W.  Archbald,  take  a  recess  until  the  hour  of  3  o'clock. 

The  motion  was  agreed  to;  and  (at  1  o'clock  and  45  minutes  p.  m.) 
the  Senate,  sitting  as  a  court  of  impeachment,  took  a  recess  until 
3  o'clock  p.  m. 

*  «  «  *  *  *  * 

ThePBEsmENT  pbo  tempobe  (Mr.  Gallinger).  The  Senate  is  now 
in  legislative  session. 

Mr.  Wabben.  Mr.  President — ;— 

Mr.  Clabk  of  Wyoming.  I  desire  to  present  legislative  business  of 
which  I  gave  notice  this  morning. 

Mr.  'V^^BBEN.  Then  I  will  ask  to  present  what  I  now  have.  I 
present  a  joint  resolution,  which  I  ask  ma;^  be  read  twice  by  its  title 
and  referred  to  the  Committee  on  Appropriations. 

The  joint  resolution  (S.  J.  Res.  122)  providing  for  the  payment 
of  the  expenses  of  the  Senate  in  the  impeachment  trial  of  Robert  W. 
Archbala  was  read  twice  by  its  title  ana  referred  to  the  Committee  on 
Appropriations. 

Idr.  Wabben  subsequently  said :  From  the  Committee  on  Ai)pro- 
priations  I  report  back  favorably,  without  amendment,  the  joint 
resolution  (S.  J.  Res.  122)  providing  for  the  payment  of  the  expenses 
of  the  Senate  in  the  impeachment  trial  of  Robert  W.  Archbala,  and 
I  ask  unanimous  consent  for  its  present  consideration. 

The  Pbesident  PBO  tempobe.  The  Secretary  will  read  the  joint 
resolution  for  the  information  of  the  Senate. 

The  Secretary  read  the  joint  resolution,  as  follows: 

Ruolvedy  etc..  That  there  be  appropriated,  from  any  money  in  the  Treasury  not 
otherwise  appropriated,  the  sum  of  $10,000^  or  bo  much  thereof  as  may  be  neceesary, 
to  defray  the  expenses  of  the  Senate  in  the  mipeachment  trial  of  Robert  W.  Archbala. 

There  being  no  objection,  the  Senate,  as  in  Committee  of  the 
Whole,  proceeded  to  consider  the  joint  resolution. 

Mr.  Bacon.  I  should  like  to  inauire  of  the  Senator  from  Wj;oming 
if  he  thinks  the  amount  proyidea  for  in  the  joint  resolution  is  ade- 
quate for  the  purpose. 

Mr.  Wabben.  The  expenses  of  the  last  impeachment  trial  only 
amounted  to  about  $7,000,  and  this  joint  resolution  is  so  framed  as 
to  use  whatever  may  be  necessary.  If  more  funds  are  needed,  another 
joint  resolution  can  follow. 

Mr.  Bacon.  I  did  not  know  what  was  the  actual  cost  of  the  other 
impeachment  trial,  but  I  knew  that  the  resolution  then  offered  pro- 
viaed  for  an  appropriation  of  about  $40,000. 

Mr.  Wabben.  It  provided  for  $40,000,  but  only  a  little  over  $7,000 
were  used. 

Mr.  Bacon.  Yes;  I  understand  that  there  was  only  about  $7,000 
of  it  used. 

Tlie  joint  resolution  was  reported  to  the  Senate  without  amend- 
ment, ordered  to  be  engrossed  ror  a  third  reading,  read  the  third  time, 
and  passed. 
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At  3  O'CLOCK  P.  M. 

The  PREsroBNT  pro  tempore  (Mr.  Gallinger) .  The  hour  of  3  o'clock 
having  arrived,  the  Senate  will  resume  the  trial  of  the  impeachment 
of  Juc^e  Robert  W.  Archbald. 

At  3  o'clock  and  1  minute  p.  m.  the  nianagers  of  the  impeachment 
on  the  part  of  the  House  of  Representatives  appeared  at  the  bar,  and 
their  presence  was  announced  by  the  Sergeant  at  Arms. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  conduct 
the  managers  to  the  seats  provided  for  them  within  the  bar  of  the 
Senate. 

The  managers  were  conducted  to  the  seats  assigned  them  within 
the  space  in  front  of  the  Secretary's  desk. 

The  President  pro  tempore.  Gentlemen  managers,  the  Senate  is 
now  organized  for  the  trial  of  the  impeachment  of  Robert  W.  Arch- 
bald,  additional  circuit  judge  of  the  United  States  for  the  third 
judicial  circuit,  designated  a  judffe  of  the  Commerce  Court. 

Mr.  Manager  Clayton  rose  ana  said:  Mr.  President,  we,  as  mana- 

fers  on  the  part  of  the  House  of  Representatives,  are  directed  by  the 
[ouse  of  Representatives  to  appear  at  the  bar  of  the  Senate,  which 
we  now  do,  and  demand  that  process  be  issued  to  Robert  W.  Arch- 
bald,  additional  circuit  judge  of  the  United  States  for  the  third  judi- 
cial circuit,  designated  a  judge  of  the  Commerce  Court,  and  that  he 
be  required  to  answer  at  the  bar  of  the  Senate  the  said  articles  of 
impeachment. 

Mr.  Clark  of  Wyoming.  Mr.  President,  I  offer  the  order  which  I 
send  to  the  desk,  and  I  ask  for  its  immediate  consideration. 

The  Presiding  Officer.  The  Senator  from  Wyoming  offers  an 
order  and  asks  for  its  immediate  consideration.  The  order  will  be 
read  for  the  information  of  the  court'. 

The  Secretary  lead  as  follows: 

Ordered,  That  a  summons  be  issued,  as  required  by  the  Rules  of  Procedure  and  Prac- 
tice in  the  Senate  when  sitting  for  the  trial  of  the  impeachment  of  Robert  W.  Archbald, 
returnable  on  Monday,  the  22d  day  of  the  present  month,  at  12.30  o'clock  in  the 
afternoon. 

Mr.  Bacojt.  Mr.  President,  I  do  not  know  how  far  it  is  proper  for 
me  to  offer  an  amendment  to  this  order,  but  it  seems  to  me  the  time 
is  rather  far.  I  move  to  substitute  Friday  of  this  week  for  Monday 
next.     It  is  simply  for  an  appearance. 

Mr.  Clark  of  Wyoming.  But,  I  remind  the  Senator  from  Georgia, 
in  the  previous  case  four  clear  days  were  allowed,  and  fixing  the  date 
for  appearance  in  this  case  on  Friday  would  allow  only  two  days; 
but,  of  course,  the  earhest  practicable  date  would  be  preferable. 

The  President  pro  tempore.  Does  the  Senator  from  Georgia 
move  an  amendment  to  the  order  ? 

Mr.  Bacon.  I  will  suggest  that  possibly  the  managers  on  the  part 
of  the  House  might  desire  to  be  heard  on  that  Question. 

The  President  pro  tempore.  The  Chair  wul  be  pleased  to  have 
any  statement  from  the  managers  concerning  the  matter. 

Mr.  Manager  Clayton.  Mr.  President,  I  am  directed  by  the  man- 
agers to  say  that,  in  their  opinion,  the  notice  ought  to  be  issued  at 
an  earlier  day  than  that  specified  in  the  order  which  has  been  sug- 
gested, for  the  reason  that  when  Judge  Archbald  is  served  with  the 


IMPEACHMENT  OF   BQBEBT  W.   ABCHBALD.  33 

process  he  then  may  request  a  reasonable  time  to  make  his  answer 
to  the  articles  of  impeachment.  There  is  no  reason  why  this  order 
requiring  him  to  answer  at  the  bar  of  the  Senate  should  not  be  forth- 
with issued.  That  is  the  opinion  and  the  suggestion  respectfully 
submitted  on  the  part  of  the  managers,  that  this  order  requiring  him 
to  appear  here  be  issued  to  take  effect  at  an  earlier  day  than  that 
indicated  in  the  order  suggested  by  the  Senator  from  Wyoming. 

Mr.  Clark  of  VVyoming.  Mr.  Piesident,  I  ask  unanimous  consent 
that  the  order  may  be  changed  to  ^* Friday''  instead  of  ^^Monday.'' 

The  President  pro  tempore.  The  Senator  from  Wyoming  has  the 
right  to  modify  the  order;  and  the  order  will  be  stated  as  modified. 

The  Secretary.  As  modified  the  order  reads  as  follows : 

Ordered,  That  a  eummons  be  issued,  as  req^uired  by  the  Rules  of  Procedure  and 
Practice  in  the  Senate  when  sitting  for  the  tnal  of  the  impeachment  of  Robert  vV. 
Archbald,  returnable  on  Friday,  the  19th  day  of  the  present  month,  at  12.J10  o*ciock 
in  the  afternoon.    . 

The  President  pro  tempore.  Is  there  objection  to  the  order  as 
read?  The  Chair  hears  no  objection,  and  the  order  is  agreed  to 
unanimously. 

Mr.  Manager  Clayton  (at  3  o'clock  and  5  minutes  p.  m.).  Mr. 
President,  I  beg  to  say  on  behalf  of  the  managers  on  the  part  of  the 
House  of  Representatives  that  they  will  await  the  further  pleasure  of 
the  Senate. 

The  managers  on  the  part  of  the  House  of  Representatives  there- 
upon retired  from  the  Chamber. 

Mr.  Clark  of  Wyoming.  I  oflPer  the  followmg  order,  and  ask 
unanimous  consent  for  its  immediate  consideration. 

The  PREsroENT  pro  tempore.  The  Secretary  will  read  the  order. 

The  Secretary  read  as  follows: 

Ordered,  That  the  Senate,  sitting  for  the  trial  of  impeachment  of  Robert  W.  Archbald , 
ftdjoum  until  Friday,  the  19th  instant,  at  1  o'clock  in  the  afternoon. 

Mr.  Cummins.  Mr.  President,  I  have  no  objection  whatever  to  this 
order,  but  I  beg  to  call  the  attention  of  the.  Chair  and  of  the  Senator 
from  Wyoming  to  the  following  rule: 

IX.  At  12.30  o'clock  afternoon  of  the  day  appointed  for  the  return  of  the  summons 
against  the  person  impeached,  the  legislative  and  executive  business  of  the  Senate 
shall  be  suspended,  and  the  Secretary  of  the  Senate  shall  administer  an  oath  to  the 
returning  officer  in  the  form  following: 

******* 

X.  The  person  impeached  shall  then  be  called  to  appear  and  answer  the  articles 
of  impeachment  against  him. 

It  would  seem  to  me,  therefore,  that  the  court  of  impeachment 
must,  in  any  event,  reconvene  at  12.30  o'clock  upon  the  day  required 
for  the  appearance. 

Mr.  Clabk  of  Wyoming.  I  desire  that  that  modification  be  made. 

The  PREsroENT  pro  tempore.  If  there  be  no  objection,  the  order 
will  be  made  to  conform  to  Rule  IX,  making  the  hour  of  meeting 
12.30  o'clock,  and  the  order  will  be  agreed  to  as  modified. 

The  order  having  been  agreed  to,  the  Senate,  sitting  for  the  trial 
of  the  impeachment,  stands  adjourned  until  12.30  o'clock  p.  m.  on 
Friday,  the  19th  instant.  The  Senate  will  resume  its  legislative 
session. 

8152&— S.  Doc.  1140,  vol  1,  62-^3 3 
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FBIDAY,  JTTLY  10,  1012. 

In  the  Senate  of  the  Unh'ed  States. 

The  Pbesident  pbo  tempore  (Mr.  Gallinger).  The  hour  of  12.30 
o'clock,  to  which  the  Senate  sitting  as  a  comt  in  the  impeachment 
of  Judge  Robert  W.  Archbald  adjourned,  has  arrived.  The  Sergeant 
at  Arms  will  make  the  opening  proclamation. 

.  The  Sergeant  at  Arms.  Hear  ye!  Hear  ye!  Hear  ye!  All  per- 
sons are  commanded  to  keep  sUence  on  pain  of  imprisonment  whUe 
the  Senate  of  the  United  States  is  sitting  for  the  trial  of  the  articles 
of  impeachment  exhibited  by  the  House  of  Representatives  against 
Robert  W.  Archbald,  additional  circuit  judge  of  the  United  States 
for  the  third  judicial  circuit,  designated  a  judge  of  the  United 
States  Commerce  Court. 

The  President  pro  tempore.  The  Secretary  will  now  call  the 
names  of  those  Senators  who  have  not  been  sworn,  and  such  of  those 
Senators  as  are  now  present  in  the  Chamber  will  advance  to  the 
desk  and  take  the  oath. 

The  Secretary  called  the  names  of  Senators  who  had  not  been 
heretofore  sworn  and  there  were  no  responses. 

Mr.  Clark  of  Wyoming.  I  offer  the  order  which  I  send  to  the  desk 
and  ask  unanimous  consent  fcr  its  present  consideration. 

The  President  pro  tempore.  The  Senator  from  Wyoming  offers 
an  order,  which  the  Secretary  will  read. 

The  Secretary  read  as  follows : 

Orderedf  That  the  Secretary  inform  the  House  of  RepreBentativee  that  the  Senate 
is  sitting  in  its  C3iamber  and  ready  to  proceed  with  the  trial  of  the  impeachment  of 
Robert  W.  Archbald. 

The  President  pro  tempore.  Without  objection,  the  order  will 
be  agreed  to. 

Mr.  Clark  of  Wyoming.  Mr.  President,  I  offer  the  order  which  I 
send  to  the  desk  and  ask  unanimous  consent  for  its  immediate  con- 
sideration. 

The  President  pro  tempore.  The  Senator  from  Wyoming  offers 
an  order,  which  will  be  read. 

The  Secretary  read  as  follows: 

Ordered,  That  the  Presiding  Officer  on  the  trial  of  the  impeachment  of  Robert  W. 
Archbald,  circuit  judge  of  the  United  States,  be,  and  is  hereby,  authorized  to  sign 
iJl  orders,  mandates,  writs,  and  precepts  authorized  by  the  Rules  of  Procedure  and 
Practice  in  the  Senate  when  sitting  on  impeachment  trials  and  by  the  Senate. 

The  President  pro  tempore.  Without  objection,  the  order  is 
agreed  to. 

Mr.  Culberson.  I  call  the  attention  of  the  Chair  to  Rule  IX,  and 
suggest  that  the  oath  to  the  returning  officer  provided  for  by  that  rule 
be  administered. 

Mr.  Root.  Mr.  President,  the  suggestion  of  the  Senator  from  Texas 
is,  of  course,  in  due  order,  out  I  should  think  it  would  be  suitable  to 
await  the  arrival  of  the  managers  on  the  part  of  the  House  before 
taking  any  further  jm-oceeding  m  the  cause. 

Mr.  Culberson.  The  rule  provides  that  this  oath  shall  be  admin- 
istered at  12.30  o'clock.  It  makes  no  reference  to  the  presence  of  the 
managers  on  the  part  of  the  House. 

The  President  pro  tempore.  The  Chair  will  venture  to  make  the 
suggestion  that  the  return  has  not  yet  been  made,  and  the  oath  is  to 
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be  administered  after  the  return  has  been  made,  as  the  Chair  under- 
stands. 

At  12  o'clock  and  37  minutes  p.  m.  the  Assistant  Doorkeeper  an- 
nounced the  managers  on  the  part  of  the  House  of  Representatives. 

The  President  pbo  tempore.  The  managers  on  the  part  of  the 
House  of  Representatives  will  be  conductea  to  the  seats  assigned 
them  in  the  area  in  front  of  the  Secretary's  desk. 

The  managers  were  conducted  to  seats  provided  in  the  space  in 
front  of  the  Secretary's  desk, on  the  le^t  of  the  Chair, namely:  Hon. 
Henry  D.  Clayton,  of  Alabama;  Hon.  Edwin  Y.  Webb,  of  North 
Carolma;  Hon.  John  C.  Floyd,  of  ^Arkansas:  Hon.  John  W.  Davis, 
of  West  Virginia;  Hon.  John  A.  Sterling,  of  Illinois;  Hon.  Paul  How- 
land,  of  Ohio;  and  Hon.  George  W.  Norris,  of  Nebraska. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  notify 
the  counsel  for  the  respondent. 

At  12  o'clock  and  39  minutes  p.  m.  the  respondent,  Robert  W.  Arch- 
bald,  and  his  counsel,  A.  S.  Worthington,  Esq.,  and  Robert  W.  Arch- 
bald,  jr.,  Esq.,  entered  the  Senate  Chamber  and  were  conducted  to 
the  seats  assigned  them  in  the  space  in  front  of  the  Secretary's  desk 
on  the  right  of  the  Chair. 

The  President  pro  tempore.  The  Secretary  wiU  read  the  Journal 
of  the  proceedings  of  the  last  session  of  the  Senate  while  sitting  in  the 
trial  or  the  impeachment  of  Robert  W.  Archbald. 

The  Secretary  read  the  Journal  of  proceedings  of  the  Senate  sit- 
ting for  the  trial  of  the  impeachment  or  Tuesday,  July  16,  1912. 

The  President  pro  tempore.  The  Secretary  will  read  the  return 
of  the  Sergeant  at  Arms  to  the  summons  directed  to  be  served. 

The  Secretary  (Mr.  Charles  6.  Bennett)  read  the  following  return 
appended  to  the  writ  of  summons : 

Senate  op  the  UNrrBD  States, 
Office  of  the  Sergeant  at  Arms. 

The  foregoing  writ  of  BummonB,  addreeeed  to  Robert  W.  Archbald,  and  the  fore- 
going precept,  addressed  to  me,  were  duly  served  upon  the  said  Robert  W.  Archbald, 
by  delivery  to  and  leaving  with  him  true  and  attested  copies  of  the  same  at  236  Monroe 
Avenue,  Scranton,  Pa.,  the  residence  of  Robert  W.  Archbald,  on  Wednesday,  the 
17th  day  of  July,  1912,  at  11  o'clock  and  30  minutes  in  the  afternoon  of  that  day. 

Daniel  M.  Ransdell, 
Sergeant  at  Arms  United  States  Senate. 

The  President  ^ro  tempore.  The  Secretary  will  now  administer 
to  the  Sergeant  at  Arms  an  oath  in  support  of  the  truth  of  his  return. 

The  Secretary  administered  the  following  oatJli  to  the  Sergeant  at 
Arms: 

I,  Daniel  M.  Ransdell,  Seigeant  at  Arms  of  the  Senate  of  the  United  States,  do 
solemnly  swear  that  the  return  made  by  me  upon  the  process  issued  on  the  16th  day 
of  July,  1912,  by  the  Senate  of  the  United  States,  against  Robert  W.  Archbald,  addi- 
tional circuit  judge  of  the  United  States  for  the  tnird  judicial  circuit  and  designated 
a  jttd^e  in  the  Commerce  Court,  is  truly  made,  and  that  I  have  performed  sudi  service 
therem  described.    So  help  me,  God. 

The  Sergeant  at  Abms.  I  do  so  swear. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  make 
proclamation. 

The  Sergeant  at  Abms.  Robert  W.  Archbald!  Robert  W.  Arch- 
bald! Robert  W.  Archbald,  circuit  judge  of  the  United  States  and 
designated  as  a  judge  of  the  United  States  Commerce  Court:  Appear 
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and  answer  to  the  articles  of  impeachment  exhibited  by  the  House 
of  Representatives  against  you. 

The  President  pro  tempore.  Counsel  for  the  respondent  are 
informed  that  the  Senate  is  now  sitting  for  the  t»ial  oi  Robert  W. 
Archbald,  additional  circuit  judge  of  the  United  States  for  the  third 
judicial  circuit  and  designated  a  judge  of  the  Commerce  Court,  upon 
articles  of  impeachment  exhibited  by  the  House  of  Representatives, 
and  will  hear  his  answer  thereto. 

Mr.  WoRTHiNGTON.  Mr.  President,  the  respondent  is  here  in  person 
and  by  counsel,  and  enters  a  formal  appearance,  which  I  will  hand  to 
the  Secretary.  * 

The  Presidient  pro  tempore.  It  will  be  read. 

The  Secretary  read  as  follows: 

In  Senate  of  the  United  States,  Sfttino  as  a  Court  of  Impeachment. 

united  states  v.  robert  w.  archbald. 

The  respondent,  Robert  W.  Archbald,  having  been  served  with  a  summoDB  requiring 
him  to  appear  beiore  the  Senate  of  the  United  States  at  their  Chamber  in  the  city  ol 
Washington  on  Friday,  July  19,  1912,  at  12.30  o'clock  in  the  afternoon,  to  answei 
certain  articles  of  impeachment  presented  a^inst  him  by  the  House  oi  Representa- 
tives of  the  United  States,  now  appears  in  his  proper  person  and  also  by  his  counsel, 
Robert  W.  Archbald,  jr.,  and  Augustus  g.  Worth mgton,  who  are  instructed  by  this 
respondent  to  apply  to  this  court  for  a  reasonable  time  for  the  preparation  of  his  answer 
to  said  articles  of  impeachment. 

R.  W.  Archbald. 

July  19,  1912. 

The  President  pro  tempore.  The  paper  will  be  placed  on  file. 
Mr.  WoRTHiNGTON.  Now,  Mr.  President,  I  submit  a  motion  on 
behalf  of  the  raspondent. 
The  President  pro  tempore.  The  Secretary  will  read  the  motion. 
The  Secretary  read  as  follows : 

In  the  Senate  or  the  United  States,  SrrriNo  as  a  Court  of  Impeachment. 

united  states   v.  ROBERT  W.    ARCHBALD.    ' 

The  respondent,  by  his  counsel,  now  comes  and  moves  the  court  to  grant  him  the 
period  of  —  days  in  which  to  prepare  and  present  his  answer  to  the  articles  of  impeach- 
ment presented  against  him  herein. 

R.  W.  Archbald,  Jr. 

A.  S.  WoRTHiNGTON. 

July  19, 1912. 

Mr.  Clark  of  Wyoming.  Mr.   President,   I  submit   the  following 
order  and  ask  for  its  adoption. 
The  President  pro  tempore.  The  proposed  order  will  be  read. 
The  Secretary  read  as  follows : 

Ordered f  That  the  respondent  present  his  answer  to  the  articles  of  impeachment  at 
12  o'clock  and  30  minutes  postmeridian  on  the  24th  day  of  July,  1912. 

The  President  pro  tempore.  SenatorSi  are  you  ready  for  the 
question  ? 

Mr.  WoRTHiNGTON.  Mr.  President,  I  should  like  to  state  that  that 
time  seems  very  short  to  the  counsel  for  the  respondent,  in  view  of 
the  number  of  articles  of  impeachment  which  are  here  and  the 
customs  which  have  been  followed  heretofore  in  cases  of  this  kind, 
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and  also  because  of  certain  circumstances  which  exist  in  this  case, 
which  I  wish  to  bring  to  the  attention  of  the  court. 

In  the  preliminary  hearing  which  was  had  on  this  matter,  which 
occupied  a  good  deal  of  time  and  the  report  of  which  covei's  several 
himdred  pages,  the  respondent  was  aided  not  only  by  the  counsel 
here  present,  but  by  two  other  members  of  the  bar  wno  reside  and 
practice  law  at  Scranton,  in  which  city  most  of  the  circumstances 
arose  which  are  to  be  investigated  in  this  trial.  One  of  those  gentle- 
men, Mr.  Martin,  is  now  lying  on  his  back  in  a  hospital  after  a  sur- 
gical operation,  from  which  he  is  recovering.  The  other,  on  account 
of  serious  illness,  is  unable  to  be  here,  and  is  in  such  a  situation  that 
we  can  not  now  confer  with  him. 

It  was  for  that  reason  that  in  the  motipn  which  we  made  we  left 
blank  the  number  of  days  which  we  were  to  have,  to  be  filled  at  the 
pleasure  of  the  court. 

I  had  hoped  we  might  get  20  days  for  that  purpose.  As  I  calculate 
the  time  proposed  to  be  given  by  the  order  which  has  just  been  pre- 
sented by  a  member  of  the  court,  it  would  give  us  but  5  days, 
which,  I  think,  would  be  entirely  insufficient,  in  view  of  the  fact  that 
one  of  those  days  is  dies  non. 

On  behalf  of  the  respondent  and  his  counsel,  I  therefore  respect- 
fully ask  that  we  be  given  at  least  20  days  for  the  purpose  indicated. 

Mr.  Manager  Clayton.  Mr.  President,  with  the  permission  of  the 
court  I  desire  to  express  in  a  brief  way  the  views  of  the  managers. 

After  a  conference  had  this  morning  the  managers  reached  the 
conclusion  that  perhaps  four  or  five  days  would  be  ample  time  to 
afford  the  accused  the  opportunity  of  fully  answering  all  the  articles 
of  impeachment  in  this  case. 

With  tiie  indulgence  of  the  court  I  desire  to  say  that  this  matter 
of  the  impeachment  of  Judge  Archbald  has  had  a  thorough  sifting 
on  the  part  of  the  Committee  on  the  Judiciary  of  the  House  of  Rep- 
resentatives, at  which  hearing  Judge  Archbald  was  present  every 
day  in  his  own  proper  person  and  by  nis  counsel.  Among  the  counsel 
so  present  every  day  were  the  distinguished  gentleman  who  has  just 
adoressed  the  Chair,  Mr.  Worthington,  and  Mr.  Robert  W.  Arch- 
bald, jr.  The  other  two  gentlemen  were  there  a  part  of  the  time, 
and  perhaps  all  of  the  time.  It  appeared  on  that  hearing  that  Mr. 
Worudngton  was  the  chief  counsel.  In  fact,  on  that  hearing  Mr. 
Worthinffton  conducted  nearly  all  of  the  cross-examination  and  made 
most  oftne  suggestions  to  the  committee. 

On  the  8th  day  of  the  present  month  the  articles  of  impeachment 
in  this  case  were  presented  to  the  House  of  Representatives  and 
printed  in  the  Record  of  that  date.  On  the  11th  day  of  the  present 
month  the  same  articles  were  debated  in  the  House  of  Representa- 
tives, and  were  there  adopted  with  practical  unanimity. 

The  managers  think  there  is  nothmg  by  way  of  surprise  contained 
in  the  articles  of  impeachment.  We  believe  Judge  Archbald  and  his 
counsel  are  well  informed  as  to  every  charge  set  forth  in  the  articles 
of  impeachment.  We  think  five  days — or  four  days,  if  one  day  be 
excluded  on  account  of  its  being  dies  non  juridicus — are  quite  suffi- 
cient for  Jud^e  Archbald  to  answer  these  articles  of  impeachment. 
Their  nature  is  fully  understood.  The  testimony  which  induced  the 
House  to  adopt  these  articles  is  perfectly  familiar  to  the  counsel  and 
perfectly  famiUar  to  the  accusea. 
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Therefore,  on  behalf  of  the  managera,  I  desire  to  say  that  we  think 
the  time  fixed  by  the  resolution  which  has  been  proposed  by  the 
Senator  from  Wyoming  is  suflScient  to  afford  the  respondent  ample 
opportunity  to  make  appropriate  answer  and  to  do  full  justice  to  him 
in  the  premises. 

Mr.  WoRTHiNGTON.  May  I  add  a  word,  Mr.  President  ? 

The  President  pro  tempore.  Certainly. 

Mr.  Worthinoton.  It  may  not  be  known  to  the  members  of  the 
court  that  during  all  my  professional  life  I  have  resided  in  this  city 
and  have  practiced  law  here.     The  two  gentlemen 

Mr.  Bacon.  Mr.  President,  I  am  requested  by  some  Senators  who 
sit  in  the  rear  of  the  Chamber  to  ask  that  the  counsel  be  requested 
to  speak  in  a  louder  tone.  * 

Mr.  Worthington.  I  had  stated  that  during  my  whole  professional 
life  I  have  resided  and  practiced  law  in  the  city  oi  Washington.  Mr. 
Archbald,  jr.,  who  is  here  with  me,  has  practiced  law  in  Philadelphia. 
The  other  two  gentlemen  were  associated  with  us  because  they  lived 
in  Scranton,  practiced  law  in  Scranton,  and  knew  the  people  and  the 
concerns  that  are  involved  in  this  investigation. 

While  it  is  true,  as  Mr.  Manager  Clayton  has  stated,  that  I  was 
ordinarilv  the  spokesman  of  the  counsel  who  represented  Judge 
Archbald  before  the  Judiciary  Committee,  it  was  only  because  these 
gentlemen  were  at  my  elbow,  and  could  furnish  me  with  information 
at  any  moment  when  it  was  needed  of  things  that  I  knew  nothing 
about. 

Let  me  say,  in  addition  to  that,  that  the  learned  manager  is  mis- 
taken in  supposing  that  there  is  nothing  in  these  articles  of  impeach- 
ment which  surprises  counsel  for  the  respondent.  As  a  matter  of 
fact,  there  are  tnings  here,  as  to  which  I  have  had  no  opportunity  to 
conier  with  anybody  until  this  morning,  which  did  surprise  me, 
and  as  to  which  I  never  heard  until  withm  a  few  dsLVs, 

I  have  gone  over  the  records  of  previous  impeacnment  trials,  of 
which  there  are  eight  or  nine,  and  I  believe  there  is  none  in  which  the 
time  for  answering  was  so  short  as  that  within  which  we  are  here 
required  to  answer  these  13  articles  of  impeachment,  every  one  of 
them  differing  as  to  the  nature  of  the  charge  and  as  to  the  fact/S  which 
are  involved. 

Mr.  Clark  of  Wyoming.  Mr.  President,  in  behalf  of  the  committee 
which  directed  me  to  present  the  order,  I  desire  to  say  that  they 
were  aware  of  the  fact  that  the  time  was  perhaps  a  Uttle  shorter 
than  is  usual;  but  they  were  somewhat  controlled  in  their  action  by 
the  fact  that  the  three  succeeding  days  each  and  all  are  set  aside  by 
the  unanimous-consent  agreement  entered  into  yesterday  for  other 
business.  Therefore  in  presenting  the  order  the  time  was  cut  from 
six  davs  to  four. 

The^BEsroENT  pro  tempore.  Is  there  objection  to  the  order? 

Mr.  McCuMBER.  Mr.  President,  it  seems  to  me  the  time  is  rather 
short,  and  I  would  ask  the  Senator  who  introduced  the  order  if  he 
would  object  to  having  the  31  st  dav  of  Julv  designated  as  the  return 
day? 

Mr.  Clark  of  Wyoming.  The  Senator  who  introduced  the  order 
has  no  personal  views  whatever  upon  it.  He  will  be  perfectly  satis- 
fied with  whatever  action  the  Senate,  sitting  as  a  court,  may  see  fit  to 
take. 
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Mr.  McCuMBER.  To  bring  the  matter  to  a  point  where  the  Senate 
may  act  upon  a  later  date,  1  move  to  amend  the  order  so  that  it  will 
read  "  the  31st  day  of  July." 

The  President  pro  TEMipoRE.  The  amendment  will  be  stated. 

Mr.  Manager  Clayton.  Mr.  President,  may  I  be  permitted  to 
make  a  remark  in  this  connection  ? 

The  President  PRO  tempore.  The  manager  will  permit  the  amend- 
ment to  be  stated. 

Mr.  Manager  Clayton.  Certainly. 

The  Secretary.  It  is  proposed  to  strike  out  the  word  ^Hwentjr- 
fourth,"  and  in  lieu  to  msert  the  word  ^'thirty-first/'  so  that  if 
amended  it  will  read: 

Ordered,  That  the  reBpondent  preflent  his  answer  to  the  articles  of  impeachment  at 
12  o'clock  and  30  minutes  postmeridian  on  the  31st  day  of  July,  1912. 

Mr.  Manager  Clayton.  Mr.  President,  I  desire  to  say  that  in  the 
last  proceedmg  of  this  nature  before  the  Senate,  in  the  case  of  Jud^e 
Swayne,  seven  days  were  accorded  to  the  accused  in  which  to  make 
his  answer.  The  articles  of  impeachment  in  that  case,  according  to 
my  recollection,  involved  as  many  if  not  more  things  or  acts  than 
are  involved  in  this  case,  or  at  any  rate  were  fully  as  many,  and  seven 
days  was  deemed  in  that  case  quite  sufficient. 

I  do  insist  most  respectfully  on  the  part  of  the  managers  that  to 
postpone  it  to  the  time  designated  in  the  amendment  offered  by  the 
Senator  from  North  Dakota  would  not  be  doing  justice  to  the  views 
of  the  House  or  justice  to  the  views  of  the  managers. 

Therefore,  the  managers  respectfully  ask  that  the  original  propo- 
sition offered  by  the  Senator  from  Wyoming  be  the  action  of  the 
Senate. 

Mr.  Lodge.  Mr.  President,  the  time  suggested  in  the  resolution 
offered  by  the  Senator  from  Wyoming  seems  to  me  rather  short. 
We  have,  as  the  Senator  from  Wyoming  h|ts  stated,  three  unanimous- 
consent  agreements  which  carry  us  from  the  24th  to  the  end  of  that 
week.  I  would  suggest,  therefore,  as  a  modification  of  the  amend- 
ment offered  by  the  Senator  from  North  Dakota,  that  the  date  be 
fixed  on  Monday,  the  29th,  which  is  the  earliest  day  possible  after 
the  unanimous-consent  agreements. 

Mr.  McCuMBER.  I  will  accept  that,  suggestion  and  embody  it  in 
mv  amendment. 

The  PBEsroENT  pro  tempore.  The  amendment  as  now  proposed 
vn}\  be  stated. 

The  Secretary.  Strike  out  the  words  *'the  twenty-fourth,''  and 
insert  in  lieu  ** Monday,  the  twenty-ninth.'' 

The  President  pro  tempore.  Tne  question  is  upon  the  amendment. 

Mr.  Bacon.  Mr.  President,  I  should  like  to  know  the  attitude  of 
the  managers  in  reference  to  the  proposed  date. 

Mr.  Manager  Clayton.  Mr.  President,  the  managers  direct  me  to 
say  that  they  are  of  opinion  that  10  days  are  more  than  are  requisite 
to  do  full  justice  to  tne  accused  in  this  case,  and  they  are  of  opinion 
that  the  time  fixed  in  the  original  proposition,  as  offered  by  the  Sena- 
tor from  Wyoming,  will  afford  tne  accused  ample  opportunity  in 
which  to  make  his  answer;  for  it  must  be  known,  Mr.  President,  that 
then  perhaps  some  other  proposition  may  be  made  by  the  accused. 
This  matter  of  the  pleadings  ought  to  be  settled  at  an  early  day.    The 
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judge  himself  is  learned  in  the  law.  His  counsel  is  learned  in  the  law. 
They  are  fully  apprised  of  the  nature  of  these  accusations.  This  is 
simply  now  a  requirement  as  to  when  he  shall  make  his  formal  answer, 
no  more  and  no  less.  I  think  that  the  five  days  afford  ample  oppor- 
tunity for  the  formal  answer  to  be  presented  to  the  Senate,  and  the 
managers  are  of  that  opinion. 

Mr.  WoBTHiNGTON.  Mr.  President,  I  dislike  to  continue  debate.  If 
the  answer  to  be  made  in  this  case  were  merely  a  formal  answer  we 
could  do  it  now,  if  all  we  had  to  do  was  to  say  '*  not  guilty."  But  ac- 
cording to  the  precedent  that  is  not  the  form  of  practice  that  has  been 
adopted  in  these  impeachment  trials.  The  answers  have  had  more 
the  appearance  of  an  answer  in  a  bill  of  equity  than  of  a  defense  in 
criminal  cases.  We  expect  to  follow  that  precedent,  and  when  we 
answer  to  answer  fully.  In  order  to  do  that,  it  is  important  that  we 
should  have  time  to  do  it  properly. 

In  the  one  precedent  which  was  referred  to  by  the  disinguished  man- 
ager who  has  lust  taken  his  seat,  the  last  case  that  was  tried  here,  the 
time  was  fixed  seven  days  there  because  the  counsel  for  the  respondent 
asked  that  they  be  given  only  seven  days.  Congress  was  tnen  ap- 
proaching the  4th  of  March.  It  was  in  February,  as  I  remember,  and 
it  was  all-important  to  all  parties,  if  the  matter  was  to  be  finished,  that 
it  must  proceed  at  an  early  date  in  order  to  get  through  by  the  4th  of 
March. 

The  Pbesident  pro  tempore.  The  question  is  on  the  amendment 
submitted  by  the  Senator  from  North  Dakota.  The  Chair  is  of  the 
opinion  that  under  the  rule  the  yeas  and  nays  have  to  be  taken, 

Mr.  Bailey.  Mr.  President,  before  the  roll  is  called  I  want  to  submit 
this  suggestion:  If  the  answer  should  be  made  within  the  time  pro- 
vided in  the  order,  nothing  further  will  be  done,  for  the  reason  that 
the  three  days  immediately  following  have  alreaay  been  appropriated 
bv  the  Senate  to  the  consideration  of  certain  tariff  bills.  If  those 
three  days  are  to  be  thus  occupied,  then  no  good  purpose  would  be 
served  by  requiring  the  answer  to  be  made  immediately  before'  those 
orders  that  would  not  be  equally  served  by  an  answer  on  Monday 
immediately  succeeding  them. 

Mr.  Manager  Clayton.  Mr.  President,  may  I  make  a  suggestion  ? 

Mr.  Bailey.  I  think  I  am  going  to  anticipate  the  manager.  I  was 
going  to  say  that,  of  course,  if  the  answer  is  made  as  here  required, 
then  the  managers  on  the  part  of  the  House  would  have  those  three 
days  in  which  to  prepare  tneir  repUcation;  and  I  take  it  for  granted 
that  that  is  one  of  the  reasons  why  the  managers  are  anxious  mat  the 
time  shall  be  fixed  as  at  first  suggested. 

Personally  I  am  not  willing  to  compel  the  counsel  of  the  defendant 
to  answer  before  he  says  he  can  be  ready.  Wlien  this  answer  is  made, 
whether  there  shall  be  a  replication  of  the  House  or  not  will,  of  course, 
depend  upon  the  nature  of  the  answer;  but  when  this  answer  is  made 
the  issues  will  be  practically  joined,  and  I  think  those  issues  ought  to 
be  presented  as  fairly  and  as  fully  as  possible. 

I  do  not  believe  that  the  saving  oi  three  days  can  warrant  us  in 
forcing  an  answer  before  the  attorney  says  he  can  make  it  in  the  proper 
way. 

I  am  all  the  more  willing,  Mr.  President,  to  give  these  three  days, 
because  I  am  one  of  the  Senators  who  believe  this  matter  ought  to 
be  tried  before  the  Senate  adjourns,  and  it  will  be  tried,  if  I  can  have 
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my  way,  before  an  adjournment.  The  convenience  or  the  comfort 
of  Senators  can  not  be  considered  in  a  matter  of  this  kind.  I  would 
rather  stay  here  the  additional  3  days  or  10  days  to  have  it  tried  in  a 
way  that  shall  leave  no  reason  on  the  part  of  either  the  counsel  for 
the  respondent  or  the  managers  of  the  House  to  complain  that  the 
Senate  nas  hurried  them  in  an  unfair  way. 

I  dislike  to  see  even  a  vote  taken  on  a  question  of  this  kind.  It 
looks  to  me  like  the  Senate,  composed  largely  of  lawyers,  would 
know  what  is  a  reasonable  time  to  answer  to  the  13  counts  m  this 
indictment.  But  the  Senators  themselves  are  not  more  capable  of 
judging  that  than  the  honorable  managers  of  the  House,  all  of  whom 
are  lawyers,  with  such  reputation  and  distinction  as  to  have  won  for 
themselves  a  place  upon  the  great  law  committee  of  the  House. 
But  I  would  rather  err  in  giving  three  days  too  much  than  to  err  in 
giving  three  davs  too  little. 

Mr.  Bacon.  Mr.  President,  I  feel  extremely  reluctant  to  urge 
anything  which  would  look  as  if  it  were  inconsiderate.  I  would  be 
very  glad  if  there  could  be  an  agreement  between  the  managers  and 
the  learned  counsel  for  the  accused  in  order  to  avoid  the  very  matter 
that  the  Senator  from  Texas  suggests.  It  is  an  unpleasant  thing  at 
the  outset  to  have  a  yea-and-nay  vote  taken,  in  which  there  may  be 
some  unfortunate  variances.  Therefore  I  suggest  that  the  managers 
and  the  counsel  endeavor  to  agree  upon  a  day  in  order  to  relieve  the 
Senate  of  the  embarrassment  of  having  to  decide  a  question  of  this 
kind. 

I  will  only  say  before  taking  my  seat  that,  if  possible,  if  the  earlier 
date  were  fixed,  and  if  upon  that  date  the  counsel  had  not  been  able 
to  properly  prepare  and  finish  the  answer,  additional  time  could  be, 
and  doubtless  would  be,  granted. 

Mr.  Manager  Clayton.  Mr.  President,  I  have  just  conferred  with 
my  brother  managers,  and  have  reached  a  conclusion  that  the  mana- 
gers on  the  part  of  the  House,  for  the  reasons  which  have  been  sug- 
gested in  this  discussion,  ought  to  accede  to  the  amendment  whicii 
was  offered  by  the  Senator  from  Massachusetts  to  the  amendment 
offered  by  the  Senator  from  North  Dakota,  and  that  is  that  Monday, 
the  29th  day  of  the  present  month,  be  fixed  as  the  time  and  the  day 
for  the  answer  to  be  made  by  the  respondent  in  this  case. 

The  President  pro  tempore.  Does  the  Senator  from  North  Dakota 
accept  the  amendment  of  the  Senator  from  Massachusetts  ? 

Mr.  McCuMBER.  I  accept  it. 

The  President  pro  tempore.  The  order  as  it  would  road  if 
amended  will  be  stated. 

The  Secretary  read  as  follows: 

Ordered^  That  the  respondent  present  the  answer  to  the  articles  of  impeachment  at 
Vl  oVlock  and  30  minutes  postmeridian  on  Monday,  the  29th  day  of  July,  1912. 

The  President  pro  tempore.  Without  objection,  the  order  will 
be  unanimously  ^reed  to. 
Mr.  Clark  of  Wyoming.  I  offer  the  following  order. 
The  President  pro  tempore.  The  order  ^^^ll  be  read. 
The  Secretary  read  as  follows : 

Ordered,  That  the  niana^rs  on  the  part  of  the  House  be  allowed  until  the  1st  da^  of 
AufiUBt.  1912,  at  1  o'clock  in  the  afternoon,  to  present  a  replication,  or  other  pleading, 
of  the  House  of  Representatives  to  the  answer  or  the  respondent.  That  any  su  oseq  uent 
pleadings,  either  on  the  part  of  the  managers  or  of  the  respondent,  shall  oe  filed  with 
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the  Secretary  of  the  Senate,  of  which  notice  shall  be  given  to  the  House  of  Representa- 
tives and  the  respondent,  respectively,  so  that  all  pleadings  shall  be  closed  on  or  before 
the  4th  day  of  August,  1912. 

Mr.  Manager  (/LAyton.  Mr.  Prasident,  the  managers  see  no  objec- 
tion to  anything  contained  in  that  proposed  order.  They  understand, 
however,  that  should  any  occasion  arise  which  may  make  it  necessary 
for  them  to  ask  for  a  change  or  modification  of  anything  therein  con- 
tained, the  Senate  then  wiD  give  their  request  for  tne  change  or  modi- 
fication its  attention  and  wiu  do  whatever  is  right  in  the  premises. 

Mr.  Clark  of  Wvoming.  Mr.  President,  I  desire  to  modify  the  order 
so  that  it  will  read  on  the  3d  of  August  instead  of  the  4th,  the  4th  of 
Aiigust  coming  on  Sunday. 

The  President  pro  tempore.  Without  objection,  that  modifica- 
tion will  be  made. 

Mr.  Manager  Clayton.  I  do  not  exactly  understand  the  effect  of 
that  change. 

Mr.  Clark  of  Wyoming.  The  effect  of  the  change  makes  it  the  3d 
instead  of  the  4th,  the  4tn  being  on  Sunday. 

Mr.  Manager  Clayton.  Yes. 

Mr.  Clark  of  Wyoming.  It  was  hastily  dated  since  the  last  order 
was  made. 

Mr.  Manager  Clayton.  There  can  be  no  objection  to  that. 

The  President  pro  tempore.  Without  objection,  the  order  will 
be  agreed  to  unanimously. 

Mr.  Bacon.  Mr.  Presicleut,  I  have  been  instructed  by  the  special 
committee  to  present  to  the  Senate  the  following  order,  and  I  ask  that 
it  be  adopted. 

The  President  pro  tempore.  The  Senator  from  Georgia  submits 
an  order,  which  will  be  read. 

The  order  was  read,  as  follows: 

Ordered,  That  in  all  matters  relating  to  the  proce<lure  of  the  Senate,  sittine  in  the 
trial  of  the  impearliment  of  Robert  \\  .  Archbald,  circuit  judge  of  the  United  States, 
whether  a«  to  lomi  or  otherwise,  the  managers  on  the  part  of  the  House  or  the  counsel 
repre*H3nting  the  respondent  may  submit  a  request  or  application  orally  to  the  Presid- 
ing Officer,  or,  if  required  by  him  or  requested  by  any  Senator,  shall  submit  the  same 
in  writing. 

In  all  matters  relating  immediately  to  the  trial,  such  as  the  admission .  rejection, 
or  striking  out  of  evidence,  or  other  questions  usually  arising  in  the  trial  of  causes 
in  courts  of  justice,  if  the  managers  or  counsel  for  the  respondent  desire  to  make  any 
application,  request,  or  objection,  the  same  shall  be  addressed  directly  to  the  Presid- 
ing Officer,  and  not  otherwise. 

It  shall  not  be  in  order  for  any  Senator  to  engage  in  colloquy  or  t<^>  address  Questions 
either  to  the  managers  on  the  part  of  the  House  or  the  counsel  for  the  responaent,  nor 
shall  it  be  in  order  for  Senators  to  address  each  other,  but  they  shall  address  their 
remarks  directly  to  the  Presiding  Officer. 

The  President  pro  tempore.  Without  objection,  the  order  is 
agreed  to  unanimously. 

Mr.  Bacon.  Mr.  President,  I  wish  to  make  a  suggestion,  if  permitted 
to  do  so. 

The  President  pro  tempore.  The  Senator  from  Georgia. 

Mr.  Bacon.  It  is  true  that  this  is  a  court  of  impeachment,  but  it 
remains  the  Senate,  and  all  the  precedents  show  that  in  the  pro- 
ceedings of  an  impeachment  trial  the  Senate  is  always  spoken  of  as 
the  Senate,  not  as  the  court. 

Mr.  Manager  Clayton.  Mr.  President,  if  the  Senate  does  not  de- 
sire the  further  attendance  of  tho  managers  at  this  time,  we  respect- 
fully beg  leave  to  withdraw. 
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Mr.  Clark  of  Wyoming.  I  offer  the  following  order. 
The  Pbesident  pro  tempore.  The  order  will  be  read. 
The  order  was  read,  as  follows : 

Ordered^  That  the  proceedings  of  the  Senate  sitting  In  the  trial  of  Imoeach- 
S^rate  d^umem '  ^^^^""^^  ^  ^^^'^^^  ^^"^  '^'*  ^^^  "«^  ^'  the  Sena^Hs  a 

The  Presidekt  pro  tempore.  Without  objection,  the  order  will 
be  agreed  to  unanimously. 

Mr.  Clark  of  Wyoming.  I  move,  Mr.  President,  that  the  Senate 
sittm^  for  the  trial  of  the  impeachment  adjourn  until  Monday,  the 
29th  day  of  July,  at  half  past  12  o'clock  postmeridian. 

The  motion  was  agreed  to:  and  (at  1  o  clock  and  19  minutes  p.  m.) 
the  benate,  sitting  for  the  trial  of  the  impeachment,  adjourned  until 
Monday,  July  29,  1912,  at  12.30  o'clock  p.  m. 

The  managers  on  the  part  of  the  House  and  the  respondent  and 
his  counsel  withdrew  from  the  Chamber. 


MONDAY,  JULY  29,   1912. 

In  the  Senate  of  the-  United  Statfs. 

The  President  pro  tempore  (Mr.  Gallinger).  The  hour  of  12 
o'clock  and  30  minutes  p.  m.  has  arrived.  The  Senate  is  now  sitting 
as  a  court  in  the  impeachment  of  Robert.  W.  Archbald,  additional 
circuit  judge  of  the  United  States  for  the  third  judicial  circuit. 
designated  a  judge  of  the  Commerce  Court.  The  Sergeant  at  Arms 
will  make  proclamation. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

At  12  o'clock  and  31  minutes  p.  m.  the  managers  on  the  part  of  the 
House  of  Representatives  were  announced,  and  they  were  conducted 
by  the  Assistant  Doorkeeper  to  the  seats  assigned  them. 

At  12  o'clock  and  33  minutes  p.  m.  the  respondent,  Robert  W.  Aivli- 
bald,  accompanied  by  his  counsel,  A.  S.  Worthington,  Esq..  and  Rob- 
ert W.  Archbald,  jr..  Esq.,  entered  the  Chamber  and  took  the  seats 
assigned  them. 

The  President  pro  tempore.  If  there  are  any  Senators  present  who 
have  not  been  sworn,  they  will  kindly  present  themselves  at  the  desk 
and  take  the  oath. 

Mr.  Bankhead,  Mr.  Kern,  Mr.  Foster,  Mr.  Watson,  Mr.  Penrose, 
and  Mr.  Poindexter  advanced  to  the  desk  and  the  oath  was  adminis- 
tered to  them  by  the  Presiding  Officer. 

The  PREsmENT  pro  tempore.  The  Journal  of  the  proceedings  of 
the  last  session  of  the  Senate  sitting  for  the  trial  of  the  impeachment 
of  Robert  W.  Archbald  will  now  1^  read. 

The  Journal  of  the  proceedings  of  the  Senate  sitting  as  a  court  on 
Friday,  July  19, 1912,  was  read  and  approved. 

The  Presidsnt  pro  tempore.  Are  counsel  for  the  respondent  ready 
to  present  their  answer  to  the  articles  of  impeachment  ? 

Mr.  Worthington.  Mr.  President,  the  respondent  presents  his  an- 
swer, and  if  agreeable  to  the  Senate  we  should  like  to  have  it  read 
from  the  Secretary's  desk. 

The  Pbmidbkt  pro  tbhpork.  The  Secretary  will  read  as  requested. 
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The  Secretary  read  as  follows : 

I  In  the  Senate  of  the  United  States  sitting  as  a  court  of  Impeachment  for  the  trial  of 
Robert  Wodrow  Archbald,  a  circuit  Judge  of  the  United  States.] 

Answer  of  the  said  Robert  Wodbow  Archbald  to  the  Articles  of  Impeach- 
ment Exhibited  Against  Him  by  the  House  of  Representatives  of  the 
United  States. 

Answer  to  Article  1. 

For  answer  to  the  first  article  the  respondent  says : 

1.  That  the  said  first  article  does  not  set  forth  anything  which,  if  true,  con- 
stitutes an  impeachable  offense  or  a  high  crime  or  misdemeanor  as  defined  In 
the  Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting  as 
a  Court  of  Impeachment,  should  not  further  entertain  the  charge  contained  In 
said  first  article. 

2.  The  respondent  admits  that  some  time  early  in  the  spring  of  1911  and 
prior  to  the  31st  day  of  March  of  that  year  Edward  J.  Williams  informed  re- 
spondent that  John  M.  Robertson  owned  an  interest  in  the  Katydid  culm  dump 
near  Mooslc,  Pa.,  and  that  he,  Williams,  could  get  an  option  on  Robertson*s  in- 
terest in  said  culm  dump,  and  suggested  to  the  respondent  that  if  a  similar 
option  could  be  obtained  from  the  Hillside  Coal  &  Iron  Co.  for  Its  interest  in 
said  Katydid  culm  dump  the  dump  could  be  sold  to  advantage.  At  the  same 
time  said  Williams  suggested  to  the  respondent  that  If  both  of  said  interests  in 
the  said  dump  should  thus  be  acquired  by  respondent  and  himself  a  profit  of 
tw*o  or  three  thousand  dollars  each  to  said  Williams  and  the  re8i)ondent  could 
be  made  by  a  resale  of  said  dump.  At  the  same  time  said  Williams  suggested 
to  respondent  that  he,  the  respondent,  should  communicate  with  Capt.  William 
A.  May,  the  superintendent  of  said  Hillside  Coal  &  Iron  Co.,  to  ascertain 
whether  said  company  would  sell  ltd  interest  in  said  culm  dump,  and  if  so,  on 
what  terms. 

The  respondent  thereupon,  by  telephone,  inquired  of  Capt.  May  whether  It 
w'ould  be  possible  to  secure  an  option  upon  the  dump  in  question  from  the 
Hillside  Coal  &  Iron  Co.  Over  the  telephone  said  Capt.  May  informed  the 
respondent,  in  substance,  that  it  had  been  the  ordinary  policy  of  said  company 
to  keep  its  culm  dumps,  but  that  tiie  circumstances  relating  to  the  Katydid 
culm  dump  was  peculiar,  and  if  the  resi)ondent  would  write  a  letter  to  him 
on  the  subject  he  would  submit  it  to  the  Hillside  Coal  &  Iron  Co.  Accordingly, 
on  the  31st  day  of  March,  1911,  the  respondent  wrote  and  handed  to  said 
Williams,  to  be  by  him  delivered  to  Capt.  May,  a  letter,  of  which  the  following 
is  a  copy: 

W.  A.  May,  Esq., 

Superintendent  Hillside  Coal  d  Iron  Co. 

Dear  Sir:  I  write  to  Inquire  whether  your  company  will  dispose  of  your 
Interest  in  the  Katydid  culm  dump,  belonging  to  the  old  Robertson  &  Law  opera- 
tions, at  Brownsville;  and  if  so,  will  you  kindly  put  a  price  upon  It? 
Yours,  very  truly, 

R.  W.  Archbald. 

Sexeral  weeks  thereafter,  nothing  having  been  heard  by  the  respondent  from 
Capt.  May  in  response  to  said  letter,  and  said  Williams  in  the  meantime  having 
frequently  called  upon  the  respondent  in  reference  to  the  matter,  the  respond- 
ent again,  by  telephone,  inquired  of  Capt.  May  what  had  been  done.  Capt. 
May  replied  that  Mr.  G.  A.  Richardson,  one  of  the  vice  presidents  of  the  Hill- 
side Coal  &  Iron  Co.,  was  to  be  in  Scranton  in  a  few  days,  and  that  he,  May, 
would  go  over  the  matter  with  said  Richardson,  and  would  let  the  respondent 
know  the  result.  During  the  greater  part  of  the  month  of  July  the  respondent 
was  holding  a  circuit  court  of  the  United  States  in  New  York  City,  and  spoit 
the  whole  of  that  month  in  that  city,  except  that  he  went  home  to  Scranton 
at  the  end  of  each  week.  Up  to  this  time  there  had  been  no  reply  received 
from  Capt.  May  in  regard  to  said  proposed  option,  and  said  Robertson,  the 
owner  of  the  other  interest,  was  not  disposed  to  allow  the  verbal  option,  which 
he  had  given  to  Williams,  to  remain  open  indefinitely.  Upon  being  informed 
of  this  by  said  Williams,  the  respondent,  on  the  4th  day  of  August,  1911,  while 
in  New  York  in  performance  of  his  duties  as  circuit  judge,  as  above  stated, 
called  on  George  F.  Brownell,  at  his  office  In  New  York  City,  said  Brotmell 
being  then  the  general  counsel  of  both  the  Erie  Railroad  Co.  and  of  the  Hillside 
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(joal  &  Iron  Ck>.,  the  latter  company  being  a  subsidiary  of  the  former  company. 
The  respondent  called  upon  said  Brownell,  because  he  had  been  Informed — by 
said  Williams,  as  the  respondent  recollects — that  the  question  of  said  Robert- 
son's claim  to  an  Interest  in  the  Katydid  culm  pump  had  been  submitted  to 
said  Brownell.  On  that  occasion  the  respondent  Informed  said  Brownell  that 
he  had  called  upon  him  because  he  understood  that  he,  Brownell,  had  considered 
the  question  of  Robertson's  interest  in  the  Katydid  culm  dump,  and  further 
told  him  that  he,  Robertson,  had  promised  that  he  would  sell  bis  interest  In 
said  dump,  and  that  If  he,  the  respondent,  could  acquire  the  Interest  of  the 
Hillside  Coal  &  Iron  Go.  in  said  dump  the  coaflict  of  interests  which  had 
theretofore  Interfered  with  any  sale  of  said  dump  would  be  ended.  Said 
Brownell  thereupon  took  the  respondent  to  the  office  of  said  Richardson  In 
the  same  building,  Informing  the  respondent  that  said  Richardson  was  the 
liroper  officer  of  the  company  to  pass  upon  the  matter.  Said  Brownell  iulro- 
dnced  the  respondent  to  said  Richardson.  Respondent  then  stated  to  said 
Richardson  that  he,  respondent,  was  there  simply  for  the  purpose  of  getting 
an  early  answer  one  way  or  the'  other  from  the  Hillside  Coal  &  Iron  Co.  to 
the  request  which  had  been  made  of  that  company  for  an  option  on  its  Interest 
in  the  Katydid  culm  dump.  Said  Richardson  then  informed  the  respondent 
that  he  would  communicate  with  Capt.  May  upon  the  subject.  The  respondent 
beard  nothing  further  until  on  or  about  August  29,  1911,  when  he  casually  met 
said  Capt  May  on  the  street  In  Scranton,  and  was  then  Informed  by  Capt.  May 
that  the  Hillside  Coal  &  Iron  Co.  had  decided  to  sell  its, interest  In  that  clum 
dump  and  requested  respondent  to  tell  Williams  to  come  and  see  him.  May. 
The  respondent  immediately  notified  said  Williams  of  this  conversation  with 
Capt.  May,  and  on  the  following  day,  as  the  respondent  is  Informed  and  believes, 
eaid  Williams  received  from  Capt.  May  a  letter.  In  the  words  and  figures 
fbllowlng : 

[Pennsylvania  Coal  Co.;  Hillvlde  Coal  &  Iron  Co.,  New  York;  Susquehanna  &  Western 
Coal  Co. :  Northwestern  Mining  &  Exchange  Co. ;  Blossburg  Coal  Co.  Office  of  the 
general  manager.] 

Scranton,  Pa.,  August  SO,  lyjt. 
Mr.   R  J.  Williams, 

626  South  Blakely  Street,  Dunmore,  Pa. 
Deab  Sib:  As  stated  to  you  to<day  verbally,  I  shall  recommend  the  sale  of 
whatever  Interest  the  Hillside  Coal  &  Iron  Co.  has  in  what  is  known  as  the 
Katydid  culm  dump,  made  by  Messrs.  Robertson  &  Law  in  the  operation  of  the 
Katydid  breaker,  for  $4,500. 

In  order  that  it  may  not  be  lost  sight  of,  I  will  mention  that  any  coal  above 
the  slxe  of  pea  coal  will  be  subject  to  a  royalty  to  the  owners  of  lot  46,  upon 
the  9iirfar«  of  which  the  bank  is  located. 

It  Is  also  understood  that  the  bank  will  not  be  conveyed  to'  anyone  else  with- 
out the  consent  of  the  H.  C.  &  I.  Co.,  and  that  if  the  offer  is  accepted  articles 
of  ai(reefflent  will  be  drawn  to  cover  the  transaction. 
Yocirs,  very  tnily, 

W.  A.  May,  General  Manager. 

The  respondent  admits  that  during  the  whole  period  covered  by  the  negotia- 
tions and  transactions  hereinabove  referred  to  he  was  a  judge  of  the  United 
States  Commerce  Court,  duly  designated  and  acting  as  such  Judge ;  that  during 
the  same  period  the  Erie  Railroad  Co.  was  a  common  carrier  engaged  In  Inter- 
fitatc  commerce  and  was  a  party  litigant  in  certain  suits,  to  wit,  the  Baltimore 
ft  Ohio  Railroad  Co.  et  al.  v.  The  Interstate  Commerce  Commission,  Nos.  38  and 
ZO,  in  the  United  States  Commerce  Court ;  that  said  suit  No.  38  was  commenced 
by  petition  filed  in  said  court  April  12,  1911,  and  was  heard  by  said  court  on 
May  17,  1911,  on  motion  of  the  petltiouers  for  a  temporary  Injunction ;  that  on 
May  22,  1911,  a  temporary  injunction  was  granted  by  said  court  in  said  case 
No.  38;  that  on  June  13,  1911,  the  Interstate  Commerce  Commission  appealed 
from  the  order  granting  said  injunction  to  the  Supreme  Court  of  the  Uuited 
States;  and  tlial  on  June  16,  1911,  the  United  States  also  appealed  to  the  Su- 
preme Court  from  said  order ;  that  the  said  suit  No.  39  was  begun  by  petition 
filed  in  the  United  States  Commerce  Court  April  27.  1911 ;  that  a  preliminary 
injunction  was  granted  by  said  court  on  May  29,  1911 ;  that  on  June  0,  1911. 
the  Interstate  Commerce  Commission  appealed  from  the  order  granting  said 
injunction  to  the  Supreme  Court  of  the  United  States;  and  that  on  June  16, 
1911,  the  United  States  also  appealed  to  the  Supreme  Court  from  said  order. 
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Respondent  denies,  except  as  hereinabove  admitted,  that  he  at  any  time  or  at 
any  place,  by  correspondence  or  by  personal  conferences  or  otherwise,  under- 
took to  Induce  or  Influence  or  did  induce  or  influence  the  officers  of  said  HiU- 
side  Coal  &  Iron  Co.  or  the  officers  of  the  Erie  Railroad  Co,  to  enter  into  any 
fc^eement  to  sell  the  Interest  of  the  Hillside  Coal  &  Iron  Co.  in  the  Katydid 
culm  dump.  He  denies  that  he  willfully  or  unlawfully,  or  corruptly  or  other- 
wise, took  any  advantage  of  his  official  position  as  such  judge  to  induce  or 
influence  the  officials  of  the  said  Erie  Railroad  Co.,  or  of  said  Hillside  Coal  & 
Iron  Co.,  to  enter  into  any  contract  with  him  and  the  said  Williams,  or  either 
of  tliem.  He  denies  that  at  the  times  and  places  stated  in  said  first  article,  or 
at  any  other  time  or  place,  through  the  influence  exerted  by  reason  of  his  posi- 
tion as  such  Judge,  he  willfully  or  unlawfully,  or  corruptly  or  otherwise,  in- 
duced the  officials  of  said  Erie  Railroad  Co.,  or  any  of  them,  or  the  officials  of 
the  Hillside  Coal  &  Iron  Co.,  or  any  of  them,  to  enter  into  any  contract  with 
him  and  the  said  Williams,  or  either  of  them. 

Wherefore  the  said  Robert  W.  Archbald  denies  that  he  is  guilty  of  misbe- 
havior as  such  Judge,  or  of  any  criDie  or  misbehavior  as  charged  in  said  first 
article. 

AN8WF.B  TO  ABTICLE  2. 

For  answer  to  the  second  article  the  respondent  says : 

1.  That  the  said  second  article  does  not  set  forth  anything  which,  if  true, 
constitutes  an  impeachable  ofTense  or  a  high  crime  or  misdemeanor  as  defined 
in  the  Constitution  of  the  United  States,  and  that  the  Senate,  sitting  as  a  Court 
of  Impeachment,  should  not  further  entertain  the  charge  contained  in  said 
second  article. 

2.  The  respondent  admits  that  on  the  Ist  day  of  August,  1911,  he  was  a 
United  States  circuit  judge  duly  designated  as  one  of  the  Judges  of  the  United 
States  Commerce  Court,  and  that  he  was  then  a  Judge  of  said  court.  He  further 
admits,  on  information  and  belief,  that  on  said  day  the  Marian  Coal  Co.,  a 
corporation,  was  the  owner — as  lessee— of  a  certain  culm  dump  at  Taylor,  Pa., 
and  was  then  and  there  engaged  in  the  business  of  washing  and  shipping  coal; 
that  prior  to  that  time  the  said  Marian  Coal  Co.  had  filed  before  the  Interstate 
Commerce  Commission  a  complaint  against  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Co.  and  five  other  railroad  companies  as  defendants,  charging  them, 
the  said  defendants,  with  discrimination  in  rates  and  with  excessive  charges 
for  the  transportation  of  coal  shipped  by  the  Marian  Coal  Co.  over  their  re- 
spective lines  of  road;  that  all  of  the  said  defendant  companies  were  common 
carriers  engaged  in  interstate  commerce ;  and  that  the  decision  of  said  case  by 
the  Interstate  Commerce  Commission  was  subject  to  review  at  the  instance 
of  any  party  defendant  thereto  by  the  United  States  Commerce  Court.  The  re- 
spondent further  avers  that  at  the  same  time  there  was  pending  before  the 
Interstate  Commerce  Commission  another  case  in  which  the  Marian  Coal  Co. 
was  complainant  and  the  Delaware,  I^ckawanna  &  Western  Railroad  Co.  alone 
was  defendant.  He  further  admits,  on  information  and  belief,  that  one  Chris- 
topher G.  Boland  and  one  William  P.  Roland  and  their  brother,  one  James  M. 
Roland,  were  the  owners  of  two- thirds  of  the  stock  in  the  said  Marian  Coal  Co., 
and  ns  to  the  operation  of  said  company  had  all  the  powers  which  a  control 
of  the  majority  of  the  stock  might  legally  give  them,  and  tliat  said  Christopher 
G.  Boland  and  said  William  P.  Boland  engaged  one  George  M.  Watson,  an  attor- 
ney at  law,  to  endeavor  to  settle  said  cases  then  pending  as  aforesaid  before  the 
Interstate  Commerce  Commission,  and  certain  other  litigation  in  which  the 
Marian  Coal  Co.  was  then  involved,  by  selling  to  said  Delaware,  I^ackawanna 
A  Western  Railroad  Co.  all  the  stock  of  the  said  Marian  Coal  Co.  owned  by 
the  said  Christopher  G.  Boland.  William  P.  Boland,  and  James  M.  Boland.  As 
to  the  averment  in  said  article  2  contained  that  at  the  time  aforesaid  there  was 
pending  in  the  Commerce  Court  a  certain  suit  entitled  **  Baltimore  &  Ohio  Rail- 

.  road  Co.  et  al.  r.  Interstate  Commerce  Commission,  No.  38,"  to  which  suit  the 
Delaware,  I^ckawanna  &  Western  Railroad  Co.  was  a  litigant,  the  facts  are 
as  follows:  The  said  suit  was  commenced  by  petition  filed  April  12,  1911,  was 
heard  by  said  court  on  May  17.  1911,  on  motion  of  the  petitioners  for  a  tem- 
I)omry  injunction,  and  on  May  22,  1911,  a  temporary  injunction  was  granted 
by  tlie  said  court.  On  June  13,  1911,  the  Interstate  Commerce  Commission  took 
an  appeal  from  the  order  granting  said  injunction  to  the  Supreme  Court  of  the 
United  States;  and  on  June  16.  1911,  the  I'nited  States  took  an  appeal  from  the 
said  order  to  the  Supreme  Court. 
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The  respondent  denies  that  on  the  1st  day  of  August,  1911,  or  at  any  other 
time,  he,  for  a  consideration,  agreed  to  assist  George  M.  Watson  either  to 
isettle  the  aforesaid  cases  in  which  the  Marian  Coal  Co.  was  complainant, 
then  pending  before  the  Interstate  Ck)mmerce  Commission,  or  to  sell  to  the 
said  Delaware,  l^ackawanna  &  Western  Railroad  Co.  the  said  two-thirds  of  the 
ptock  of  the  Marian  Coal  Co.  Respondent  avers  the  facts  to  be  that  on  or 
about  the  said  date  said  George  M.  Watson  informed  the  respondent  that  he 
bad  been  engaged  as  aforesaid  by  the  said  Christopher  G.  Boland  and  the  said 
William  P.  Boland  to  endeavor  to  settle  the  litigation  In  question  and  also 
at  the  same  time  informed  respondent  that  at  the  last  hearing  of  said  cases 
before  the  Interstate  Commerce  Commission  in  which  the  Marian  Coal  Co. 
was  complainant  there  had  been  a  suggestion  of  a  possible  settlement.  There- 
upon said  Watson  requested  the  respondent  to  communicate  with  Edward  E. 
Loomis,  who  was  vice  president  of  the  Delaware,  Lackawanna  &  Western 
Railroad  Co.  (and  with  whom  respondent  was  well  acquainted),  and  tell  said 
Ix)oml8  that  ff  he  would  see  said  Watson  there  was  a  possibility  of  the  case 
being  settled.  Pursuant  to  this  request  of  said  Watson  the  respondent,  while 
in  New  York  holding  a  circuit  court  of  the  United  States,  on  August  4,  1911, 
saw  said  Loomis  at  his  office  in  New  York  City  and  told  him  what  said  Watson 
Imd  said,  as  above  stated.  Several  weeks  thereafter  said  Watson  inquired  of 
the  respondent  whether  he  had  seen  said  Loomis,  and  upon  being  informed  of 
what  had  taken  place  between  the  respondent  and  said  Loomis  as  above  set 
forth  he,  Watson,  Informed  respondent  that  he  had  heard  nothing  from 
said  Loomis,  and  said  Watson  then  requested  the  respondent  to  again  bring 
the  matter  to  the  attention  of  said  Loomis.  This  occurred  at  Scranton,  Pa., 
on  August  22,  1911.  On  the  day  that  this  second  request  was  made  by  said 
Watson  as  aforesaid,  respondent,  pursuant  to  the  request  of  said  Watson,  saw 
said  liOomis  in  Scranton  and  informed  said  Loomis  that  Watson  had  told  re- 
spondent that  he  had  heard  nothing  from  any  official  of  the  Delaware,  I^cka- 
wanna  &  Western  Railroad  Co.  in  regard  to  the  matter  in  question.  Said 
Loomis  expressed  surprise  at  this,  and  told  respondent  that  he  had  thereto- 
fore given  directions  to  have  Reese  A.  Phillips,  an  official  of  the  Delaware, 
Lackawanna  &  Western  Railroad  Co.,  see  said  Watson  on  the  subject.  Follow- 
ing this,  on  several  occasions,  said  Christopher  G.  Boland  came  to  the  office  ol 
the  respondent  to  discuss  the  proposed  settlement.  Informing  Uie  respondent 
that  the  tronbles  growing  out  of  the  litigation  in  which  the  Marian  Coal  Co. 
was  then  involved  were  so  preying  upon  his  brother,  William  P.  Boland,  that 
he  was  afraid  that  the  latter's  mind  might  be  affected,  and  he  urged  the  re- 
spondent for  that  reason  to  endeavor  to  bring  about  the  proposed  settlement 
On  or  about  September  27,  1911,  said  Loomis,  referring  to  the  interview  be- 
tween mm  and  the  respondent  of  August  22,  1911,  above  mentioned,  wrote  to 
the  respondent  a  letter,  of  which  the  following  is  a  copy : 

September  27,  1911. 
Jadge  R.  W.  Abchbald,  Scranton,  Pa. 

My  I>eab  Judge  :  As  per  our  recent  interview,  I  instructed  our  people  to  call 
OH  Attorney  Watson  in  connection  with  the  Boland  case,  and  I  find  there  Is 
little,  if  any,  prospect  of  our  reaching  any  settlement  of  this  case,  owing  to  the 
very  great  difference  of  opinion  as  to  the  merits  of  Mr.  Roland's  claims  and  the 
value  of  his  properties. 
Thanking  yon,  however,  for  your  good  efforts  in  this  direction,  I  am. 
Very  truly,  yours, 

E.  E.  Loomis. 

On  September  28, 1911,  the  respondent  wrote  and  sent  to  said  lioomis  a  letter^ 
uf  which  the  following  is  a  copy : 

(R.  W.  Arcbbald,  Judge  United  States  Commerce  Court.  Washington.) 

Scranton,  Pa.,  September  28,  191 1. 

My  Deab  Mb.  Loomis:  I  am  very  sorry  to  have  your  letter  stating  that  yoH 
have  not  been  able  to  effect  a  settlement  with  Mr.  Boland.  I  trust,  however, 
rhat  the  matter  is  stilf  not  beyond  remedy.  And  if  I  thought  that  it  would  help 
to  secure  an  adjustment,  I  would  offer  my  direct  services.  I  have  no  interest 
except  to  try  and  do  away  with  an  unpleasant  situation  for  both  parties,  and  I 
bope  that  this  still  may  be  possible. 

Yours,  very  truly,  R.  W.  Abchbald. 
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On  September  30,  1911,  said  Phillips  called  upon  the  respondent  and  stated 
that  the  Delaware,  Lackawanna  &  Western  Railroad  Ck).  could  not  make  any 
substantial  offer  to  the  Marian  Coal  Co.  to  settle  the  controversies  between  the 
two  companies  for  the  reason  that  the  property  of  the  Marian  Coal  Co.  had  com- 
paratively little  value. 

On  October  3,  1011,  the  respondent  at  the  request  of  said  Watson  wrote  and 
sent  to  said  Ix)omis  a  letter  in  the  following  words : 

United  States  Commgbce  Court, 

Washington,  October  S,  PJII, 
£.  E.  LoOMis,  E}8q., 

Vice  President  Delaware,  Lackawanna  rf  Western, 

00  West  Street,  Neio  York  City. 

My  Deab  Mr.  Looms:  I  understand  that  there  has  been  a  suggestion  tliat 
Mr.  Watson  meet  you  and  possibly  also  Mr.  Truesdale,  and  that  Mr.  Watson 
has  written  asking  for  an  appointment.  It  seems  to  me,  if  I  may  be  permitted 
to  say  so,  that  this  is  a  very  good  idea.  It  will  give  you  an  opportunity  to  dis- 
cuss the  Boland  claim  with  Mr.  Watson  upon  a  somewhat  different  basis  than. 
Col.  Phillips  could  representing  the  coal  department. 

I  have  little  doubt  but  that  it  will  appear  so  to  you,  and  it  may  be  altogether 
unnecessary  for  me  to  write  about  It ;  but  I  am  sure  you  will  not  take  it  amiss 
to  have  me  do  so,  and  I  shall  hope  that  a  settlement  may  yet  be  reached  In  that 
way.    There  is  nothing  like  a  personal  interview  to  bring  about  such  a  result. 
Yours,  very  truly, 

R,  W.  Arghbald. 

On  the  6th  day  of  October,  1911,  while  the  respondent  was  in  the  city  of 
Washington,  in  attendance  upon  the  Commerce  Court,  he  received  from  said 
Watson  a  telegram,  of  which  the  following  is  a  copy : 

Hon.  R.  W.  Arghbald, 

Judge,  Court  of  Commerce,  Washington,  D,  C: 

Wire  me  East  Stroudsburg  what  time  to-morrow  1  can  meet  you  in  Wash- 
IngtoiL 

G.  M.  Watsoiv. 

To  this  telegram  the  respondent  replied  by  telegram,  as  follows : 

Gborgb  M.  Watson, 

East  Btroudshurg,  Pa,: 

Almost  any  time  you  wish. 

R.  W.  Arghbald. 

Pursuant  to  this  telegram  said  Watson  did  come  to  Washington  and  saw 
the  ree^ndent  on  October  7,  1911.  Said  WatQpn  then  told  the  respondent  that 
be  had  dome  to  Washington  to  see  the  respondent  at  the  express  request  of 
William  P.  Boland  and  Christopher  G.  Boland,  to  see  whether  something  fur- 
ther could  not  be  done  in  the  matter  of  the  proposed  settlement,  to  which  the 
respondent  had  nothing  to  suggest  As  to  what  further  conversation  took  place 
between  the  respondent  and  said  Watson  with  regard  to  the  said  matter  at 
that  time  the  recollection  of  the  respondent  is  too  indistinct  to  enable  him  to 
make  any  averment,  except  that  he  can  and  does  say  that  if  anything  further 

I  of  importance  had  occurred  he  would  remember  it    On  the  same  day,  at  the 

request  of  said  Watson,  the  respondent  obtained  and  gave  to  him  a  printed 
copy  of  the  petition  In  the  case  of  the  Lehigh  Valley  Railroad  Co.  v.  The 
United  States,  being  No.  49  on  the  docket  of  the  United  States  Commerce 
Gourt,  a  case  known  as  the  Meeker  case,  in  which  the  Interstate  Commerce 

;  Commission  had  rendered  a  decision  which  had  a  distinct  bearing  on  one  of 

the  principal  questions  involved  in  the  case  of  the  Marian  Coal  Co.  v.  the 
Delaware,  Lackawanna  &  Western  Railroad  Co. 

On  or  about  November  13,  1911,  at  the  suggestion' of  either  snid  Christ oi)lier 
O.  Boland  or  of  said  Watson,  the  respondent  again  saw  said  Loomis  in  Scranton 
and  requested  him  to  make  an  offer  of  some  kind  for  the  property  of  the 
Marian  Coal  Co.,  or  for  the  interest  of  said  Rolands  in  that  comimny,  by  which 
all  the  litigation  in  which  said  Marian  Coal  Co.  and  said  railroad  were  involvoil 
could  be  amicably  settled.  This  endeavor  wns  fruitless,  and  respondent  im- 
mediately so  notified  said  Christopher  G.  Boland  by  writing  and  .sending  to  bitn 
a  letter,  of  which  the  following  is  a  copy : 
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ScBANTON,  Pa.,  November  IS,  1911. 
C  G.  BoLAND,  Esq.,  Scranton,  Pa, 

My  Dear  Ohbibty:  I  had  an  interview  with  our  friend  this  afternoon,  and 
I  regret  to  say  that  I  did  not  succeed  in  doing  anything.  I  tried  to  get  him 
to  make  a  counter  proposition  to  the  one  which  had  been  submitted  upon  your 
aide,  but  he  seemed  to  feel  that  the  amount  which  he  would  be  willing  to  offer 
was  so  inconsiderable  that  it  was  hardly  worth  the  while.  I  regret  to  report 
this  as  the  final  outcome  of  the  efforts  of  settlement  which  have  been  made, 
bat  I  see  nothing  to  be  attained  any  further  here. 

I  return  herewith  the  papers  which  you  let  me  have. 

Yours,  very  truly,  II.  W.  Abohbald. 

The  foreging  is,  in  substance,  a  statement  of  all  that  respondent  had  to  do 
with  the  attempted  settlement  of  the  litigation  referred  to.  In  all  that  re- 
spondent did  in  the  matter  he  acted  as  the  friend  of  said  Watson  and  as  the 
friend  of  said  Christopher  G.  Boland.  Respondent  never  received  from  any 
source  whatever  any  suggestion  that  he  was  to  be  compensated  in  any  way, 
directly  or  indirectly,  for  his  attempt  to  bring  about  an  amicable  adjustment 
of  the  litigation  in  question,  and  in  all  that  the  respondent  did  in  that  regard 
he  acted  without  any  intention  or  expectation  of  receiving  or  asking  for  any 
compensation  or  reward.  Respondent  denies  that  at  the  times  and  places 
mentioned  in  said  second  article,  or  at  any  other  time  or  place^  he  willfully  or 
unlawfully  or  corruptly  or  otherwise  used  his  influence  as  a  circuit  Judge  or 
as  a  Judge  of  the  United  States  Commerce  Court  to  attempt  to  settle  said  cases 
of  the  Marian  Coal  Co.  against  the  Delaware,  Lackawanna  &  Western  Railroad 
Co.,  or  to  sell  or  bring  about  the  sale  of  any  stock  of  the  Marian  Coal  Co.  to  said 
railroad  company. 

Wherefore  the  said  Robert  W.  Archbald  denies  that  he  was  and  is  guilty  of 
iuiEA>ehavlor  as  such  Judge  or  of  a  high  crime  and  misdemeanor  in  office,  as 
charged  in  said  second  article. 

Answer  to  Abticle  3. 

For  siuswer  to  the  third  article  the  respondent  says: 

1.  That  the  said  third  article  does  not  set  forth  anything  which,  if  true^  con- 
stitutes an  impeachable  offense  or  a  high  crime  or  misdemeanor  as  defined  in 
the  Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting 
ns  a  Court  of  Impeachment,  should  not  further  entertain  the  charge  contained 
ia  said  third  article. 

2.  Respondent  admits  that  on  or  about  October  1,  1011,  he  was  United  States 
circuit  Judge  and  a  Judge  of  the  United  States  Commerce  Court,  and  that  the 
Lehigli  Valley  Coal  Co.,  a  corporation,  was  practically  owned  by  the  Lehigh 
Valley  Railroad  Co.,  which  latter  company  was  and  is  a  common  carrier  en- 
gaged in  interstate  commerce.  He  further  admits  that  on  or  about  said  date 
nid  Lehigh  Valley  Railroad  Co.  was  a  party  litigant  in  certain  suits  theu 
pending  in  the  United  States  Commerce  Court,  as  stated  in  said  second  article, 
except  that  as  to  the  pendency  of  the  said  suit  No.  88  the  facts  are  as  follows : 
Said  suit  was  commenced  by  petition  filed  in  said  court  on  April  12,  1911.  On 
May  17,  1911,  a  motion  for  a  temporary  injunction  was  argued,  and  on  May 
22,  1911,  said  injunction  was  granted.  On  June  18,  1911,  the  Interstate  Com- 
merce Commission  appealed  from  the  order  granting  said  injunction  to  the 
Supreme  Court  of  the  United  States,  and  on  June  16,  1911,  the  United  States 
appealed  from  said  order  to  the  Supreme  Court.  At  the  time  in  question  re- 
spondent knew  that  said  railroad  company  was  a  party  to  said  suits  pending 
in  the  Commerce  Court.  As  to  the  charge  contained  In  said  third  article  that 
on  or  about  said  last-mentioned  date  he,  the  respondent,  secured  from  the 
lidiigh  Valley  Coal  Ca  an  agreement  which  permitted  him  and  his  associates 
to  lease  a  culm  dump  known  as  Packer  No.  3,  near  Shenandoah,  Pa.,  this 
respondent  states  that  the  facts  are  as  follows:  Said  culm  dump  known  as 
I*acker  No.  8  was  owned  by  the  city  of  Philadelphia  as  trustee  uuder  the  will 
of  St^hen  Oirard,  deceased,  which  trust  was  administered  thi-ough  a  body 
Icnown  as  the  board  of  city  trusts.  Prior  to  October  1,  1911.  said  board  of  city 
trusts  bad  leased  said  Packer  No.  8  culm  dump,  with  a  large  amount  of  otlier 
property,  to  the  Lehigh  Valley  Coal  Co.,  which  lease  at  that  time  had  about 
two  years  to  run.  It  is  true  that  on  or  about  September  28, 1911,  nt  the  request 
of  the  respondent,  the  said  Ijehigh  Vnlley  Coal  Co.  agreed  (as  respondent  under- 
stood) that  so  far  as  It  was  concerned  it  would  make  no  objection  to  the  sjild 

81625— S.  Doc.  1140,  vol  1,  62-3 4 


50  IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 

board  of  city  trusts  leasing  to  the  respondent  and  his  associates  said  Packer 
No.  .8  culm  dump  for  a  term  beginning  before  the  expiration  of  said  lease  to  It, 
upon  several  conditions,  one  of  which  was  that  a  certain  royalty  should  be  paid 
to  the  Lehigh  Valley  CJoal  Co.  for  any  coal  that  might  be  taken  from  said  dump, 
in  addition  to  the  royalty  whl-»h  should  be  payable  to  the  said  board  of  city 
trusts,  and  another  of  which  was  that  any  coal  that  should  be  taken  from  said 
culm  dump  should  be  shipped  over  the  tracks  of  the  Lehigh  Valley  Railroad  Co. 

Respondent  avers  that  he  and  his  associates  subsequently  arranged  with  cer- 
tain coal  commission  men  that  If  said  dump  should  be  acquired  by  the  respond- 
ent and  his  associates,  the  coal  to  be  taken  therefrom,  after  being  washed  and 
prepared  for  market,  should  be  sold  to  snid  coal  commission  men  at  the 
dump.  The  respondent,  however,  admits  that  it  was  his  understanding  that  the 
coal,  by  whomsoever  sent  to  market,  would  have  to  be  shipped  over  the  Lehigh 
Valley  Railroad  Go.  lines. 

As  to  the  averment  of  snld  third  article  that  said  Packer  No.  3  dump  con- 
tained 472,670  tons  of  coal,  respondent  says  he  has  even  now  no  absolute  knowl- 
edge. His  information  at  the  time  of  the  negotiations  in  question,  from  one 
Rouice,  was  that  it  contained  "about  three \)r  four  hundred  thousand  tons," 
and  his  infornintion  from  another  source  was  that  It  contained  a  much  less 
quantity. 

This  respondent  denies  that  in  what  he  did  in  reference  to  said  Packer  No.  8 
culm  dump,  as  above  set  forth,  he  unlawfully  or  corruptly  or  otlierwise  used 
his  official  position  or  his  official  influence,  as  such  Judge,  to  secure  from  the 
Lehigh  Valley  Coal  Co.  said  agreement  or  any  agreement. 

Wherefore  the  said  respondent  denies  that  he  was  and  is  guilty  of  misbe- 
havior as  such  Judge  or  of  a  misdemeanor  in  such  office,  ns  charged  in  said 
third  article. 

Answer  to  Abticle  4. 

For  answer  to  the  fourth  article  the  respondent  says : 

1,  That  the  said  fourth  article  does  not  set  forth  anything  which,  if  true, 
constitutes  an  impeachable  offense  or  a  high  crime  or  misdemeanor  as  defined 
in  the  Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting 
as  a  Court  of  Impeachment,  should  not  further  entertain  the  charge  contained  in 
said  fourth  article. 

2.  The  respondent  admits  that,  prior  to  the  4th  day  of  April,  1911,  there  was 
pending  in  the  United  States  Commerce  Court  the  suit  of  Louisville  &  Nash- 
ville Railroad  Co.  i;.  The  Interstate  Commerce  Commission;  that  that  suit  was 
argued  before  the  United  States  Commerce  Court  on  the  4th  day  of  April,  1911, 
and  that  afterwards,  on  the  22d  day  of  August,  1911,  while  said  suit  was  stil] 
pending  in  said  court  and  before  the  same  had  been  decided  and  while  he,  the 
respondent,  was  a  member  of  the  United  States  Commerce  Court,  he  wrote  to 
Helm  Bruce,  who  was  one  of  the  attorneys  for  the  said  Louisville  &  Nashville 
Railroad  Co.,  a  letter,  in  which  he  requested  said  attorney  to  see  one  of  the 
witnesses  who  had  testified  in  said  suit  on  behalf  of  snid  company  and  to  get 
his  explanation  and  interpretation  of  certain  testimony  that  said  witness  had 
given  before  the  Interstate  Commerce  Commission,  and  communicate  the  same 
to  respondent.  This  letter  was  written  in  the  endeavor  to  ascertain  the  posi- 
tion taken  by  witness  and  counsel  in  regard  to  what  seemed  at  the  time  to 
the  respondent  to  be  an  ambiguity  in  the  testimony  of  the  sfiid  witness,  the 
true  construction  and  meaning  of  which  appeared  to  the  respondent  from  his 
study  of  the  case  to  be  contrary  to  that  which  had  been  put  upon  it  by  the 
Interstate  Commerce  Commission.  After  receiving  the  answer  of  the  said 
Helm  Bruce,  upon  a  further  consideration  of  the  case,  taking  the  evidence  as  it 
stood,  without  rcKference  to  the  explanation  contained  in  the  letter,  the  conclu- 
Bions  deduced  by  the  Interstate  Commerce  Commission  were  held  In  the  opinion 
of  the  court  to  be  unwarranted.  As  throwing  some  light  upon  the  matter, 
however,  the  respondent  inserted  the  letter  in  the  record  at  the  place  in  the 
testimony  ti>  which  it  referred,  so  Uiat  all  parties  might  know  and  have  the 
benefit  of  It 

Respondent  further  admits  that  afterwards,  on  the  10th  day  of  January. 
1912,  while  said  suit  was  still  pending  and  before  the  same  had  been  decided  by 
the  United  States  Commerce  Court,  he,  the  respondent,  wrote  to  the  said  Helm 
Bruce  another  letter  in  which  he  said  that  other  members  of  the  United  States 
Commerce  Court  had  discovered  evidence  in  the  record  with  regard  to  another 
matter  apparently  contra]*y  to  the  statements  and  contentions  made  by  said 
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attorney,  and  requested  said  attorney  to  make  nn  explanation  and  answer 
thereto.    Tills  letter  was  written  under  the  following  circumstances; 

Upon  examination  of  tlie  evidence  by  the  court  after  the  arguments  were 
closed  a  fact  was  apparently  discovered  tending  to  support  one  of  the  conclu- 
sions of  the  commission,  which  is  thus  stated  in  the  opinion  of  the  dissenting 
jadge: 

'*  For  example,  the  view  taken  by  the  commission  of  the  Gooley  adjustment 
Is  fully  Justified,  in  my  Judgment,  by  the  fact  that  the  relation  of  rates  thereby 
established  in  1886  was  departed  from,  not  as  to  some  but  as  to  a  great  many, 
commodity  rate^,  and  that,  too,  at  many  times."    *    *    * 

Upon  this  fact  an  argument  adverse  to  the  petitioner  was  advanced.  This 
fact  had  not  been  noticed  by  the  commission  or  by  counsel,  and  it  seemed  to 
the  req[)ondent  that  counsel  for  the  petitioner  ought,  in  fairness  and  in  the 
Interest  of  Justice,  to  have  an  opportunity  to  answer  the  argument  To  give 
him  this  opportunity  the  letter  was  written. 

Respondent  denies  that  in  writing  or  sending  either  of  said  letters  to  said 
Helm  Bruce  he  was  guilty  of  gross  or  improper  conduct  or  of  a  misdemeanor 
as  a  circuit  Judge  or  as  a  member  of  the  Commerce  Court.  He  denies  that  in 
any  proper  sense  either  of  said  letters  was  written  secretly  or  wrongfully  or 
unlawfully.  He  admits  that,  in  so  far  as  he  was  aware,  the  fact  that  either 
of  said  letters  was  so  written  was  not  made  known  to  the  Interstate  Commerce 
Commission  or  its  attorneys  at  the  time  it  was  so  written.  But  in  this  connec- 
tion he  avers  that  in  their  briefs,  and  also  in  the  oral  argument  of  the  case, 
the  counsel  for  the  Interstate  Conmierce  Commission  and  the  counsel  for  the 
United  States  had  distinctly  declined  to  discuss  any  question  relating  to  the 
details  of  the  evidence,  insisting  that  the  Commerce  Court  had  no  right  to  look 
hito  the  evidence  in  the  case. 

The  respondent  admits  that  said  Helm  Bruce  complied  with  the  request  con- 
tained in  each  of  said  letters  to  him. 

Wherefore  the  respondent  denies  that  he  was  and  is  guilty  of  misbehavior 
tn  ofRce  or  was  and  is  guilty  of  a  misdemeanor,  as  charged  in  said  fourth 
article 

Answer  to  Article  5. 

For  answer  to  the  fifth  aiticle  the  respondent  says : 

1.  That  the  said  fifth  article  does  not  set  forth  anything  which,  if  true,  con- 
^itutes  an  impeachable  ofl!enbe  or  a  high  crime  or  misdemeanor  as  defined  in 
the  Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting  as 
a  Court  of  Impeachment,  should  not  further  entertain  the  charge  contained  in 
said  fifth  articl«). 

2.  The  respondent  avers  that  some  time  in  November,  1911.  he  was  informed 
by  one  Frederick  Wamke,  whom  he  had  known  for  a  number  of  years,  that  a 
year  or  two  before  that  time  he,  Wamke,  had  been  engaged  in  a  coal  operation 
in  Schuylkill  County,  Pa.,  under  a  lense  which  had  been  executed  by  the  Phila- 
delphia &  Reading  Coal  &  Iron  Co.,  as  lessors,  to  other  parties,  from  whom 
he,  the  said  Wamke,  had  purchased  it:  that  the  said  lease  included  an  under- 
ground mine  and  a  surface  washery,  and  after  having  been  operated  by  the  said 
Wamke  for  some  time,  during  which  the  washery  was  burned  down  and  had 
been  rebuilt  by  the  said  Wamke,  the  said  Philadelphia  &  Reading  Coal  &  Iron 
Co.,  through  W.  J.  Richards,  its  general  manager,  had  refused  to  further  recog- 
nize his  rights  thereto,  on  the  ground  that  said  lease  was  nonassignable.  The 
said  Wamke  further  represented  that  he  had  invested  in  this  operation  a  large 
amount  of  money  which  he  would  lose  unless  his  rights  should  be  recognized  by 
said  company,  and  he  therefore  asked  the  respondent  whether  he  would  not  see 
the  said  Richards  and  endeavor  to  have  him  recognize  Wamke's  rights.  He 
further  said  to  the  respondent  that  if  he  should  not  be  allowed  to  operate  the 
said  mine  under  the  said  lease,  he  would  be  satisfied  if  he  could  get  from  the 
■aid  Philadelphia  A  Readhig  Coal  &  Iron  Co.,  through  the  said  Richards,  a 
lease  of  the  so-called  Lincoln  culm  dump,  which,  he  said,  the  Philadelphia  & 
Beading  Coal  &  Iron  Co.  apparently  cared  little  about,  as  it  was  covering  said 
dump  witti  rock  and  other  refuse,  which  would  seriously  and  permanently  in- 
jure it  Solely  out  of  friendship  for  said  Wamke,  and  because  of  the  serious 
financial  loss  which  was  likely  to  result  to  him,  the  respondent  acceded  to  this 
request,  and  on  November  24, 1911,  arranged  with  said  Richards  to  meet  him  at 
Pottsvllle,  Pft.,  on  November  28  following,  on  which  day  the  respondent  was  to 
be  in  PottsrUle  on  other  business.    Accordingly,  on  the  last-mentioned  day  re* 
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Bpondent  met  said  Richards  in  Pottsville  and  presented  the  request  of  Wamke 
as  above  set  foith.  Said  Richards  informed  respondent  that  the  matter  had 
already  been  fully  considered,  in  response  to  requests  from  several  other  per- 
sons, and  that  neither  of  Wamke's  requests  could  be  granted,  as  Warnke  had 
already  been  told.  Respondent  did  nothing  further  in  this  matter,  except  to 
report  the  interview  to  Warnke. 

At  the  time  of  said  interview  respondent  did  not  know,  as  charged  In  said 
article,  that  the  general  policy  of  said  company  was  adverse  to  the  leasing  of 
any  of  its  culm  banks;  that  any  communication  had  been  had  with  George  F. 
Baer,  president  of  said  company,  with  regard  to  it ;  or  that  Wamke  had  made 
several  attempts,  through  his  attorneys  and  friends,  to  have  the  said  George  F. 
Baer  and  the  said  W.  J.  Richards  reconsider  their  decision  In  the  premises,  but 
without  avail ;  or  that  anything  had  ever  been  said  to  any  official  of  the  said 
company  with  regard  to  a  lease  of  any  kind  to  Wamke  of  the  Lincoln  culm 
dump;  but  respondent  is  now  informed  of  these  facts  and  believes  and  admits 
them  to  be  true. 

Respondent  further  admits  that  on  November  1,  1911,  and  thereafter  until 
the  present  time,  he  was  a  United  States  circuit  judge,  having  been  duly  desig- 
nated as  one  of  the  Judges  of  the  United  States  Ck)mmerce  Ck)urt.  Respondent 
also  admits  that  the  Philadelphia  &  Reading  Railroad  Co.  is  a  common  ctirrier 
engaged  in  interstate  commerce,  but  whether  the  entire  capital  stock  of  the 
Philadelphia  &  Reading  Coal  &  Iron  Co.  is  owned  by  the  Reading  Co.,  and 
whether  the  last-named  company  owns  the  entire  capital  stock  of  the  Philadel- 
phia &  Reading  Railroad  Co.,  as  averred  in  said  article,  he  does  not  know,  but 
has  no  reason  to  doubt  or  deny.  At  the  times  aforesaid,  however,  respondent 
knew  that  there  was  an  intimate  relation  between  the  said  companies. 

Respondent  denies  that  he  wrongfully  or  otherwise  attempted  to  use  or  did 
ase  his  influence  as  such  Judge  to  aid  or  assist  the  said  Frederick  Wamke  to 
secure  a  lease  of  any  kind  of  the  Lincoln  culm  dump  or  in  any  of  the  matters 
above  referred  to. 

Except  as  above  admitted,  respondent  at  the  times  above  relierred  to  had 
and  now  has  no  knowledge  of  and  no  information  sufficient  to  form  a  belief 
of  the  tmth  of  the  other  matters  set  forth  in  the  first  and  second  paragraphs 
of  said  fifth  article. 

Respondent  denies  that  at  the  time  referred  to  in  the  third  paragraph  of  said 
fifth  article  or  at  any  other  time  he  willfully,  unlawfully,  or  corruptly,  or 
otherwise  accepted  as  a  gift,  reward,  or  present  from  the  said  Frederick 
Warnke,  In  consideration  of  favors  shown  by  the  respondent  to  said  Wamke 
in  the  effort  to  effect  a  settlement  or  agreement  with  the  Philadelphia  &  Read- 
ing Railroad  Co.  and  the  Philadelphia  A;  Reading  Coal  &  Iron  Co.,  or  either  of 
them,  or  for  other  favors  shown  by  respondent  to  said  Frederick  Wamke,  a 
certain  promissory  note  for  $500  executed  by  the  firm  of  Warnke  &  Co.,  of 
which  the  said  Frederick  Wamke  was  a  member,  as  the  same  is  averred  in 
the  said  fifth  article.  The  respondent  avers  the  fact  to  be  that  with  one  John 
Henry  Jones  he  afterwards  rendered  services  in  bringing  about  the  sale  by 
the  Lacoe  &  Shlffer  Coal  Co.  of  a  certain  cuUn  bank,  known  as  the  Old  Gravity 
Fill,  to  the  Premier  Coal  Co.,  with  which  last-named  comtMiny  said  Wamke 
was  connected,  and  that  a  note  for  $510,  made  by  said  Premier  Coal  Go.  and 
indorsed  by  said  Wamke  and  other  persons  connected  with  said  Premier  Coal 
Co.,  was  given  to  the  respondent  and  said  Jones  as  compensation  for  such 
services  so  rendered  by  them. 

Wherefore  respondent  denies  that  he  was  and  is  guilty  of  misbehavior  as  a 
Judge  or  of  high  crimes  or  misdemeanors  in  office,  as  charged  in  said  fifth 
article 

Answer  to  Abtiglb  6. 

For  answer  to  the  sixth  article  the  respondent  says: 

1.  That  the  said  sixth  article  does  not  set  forth  anything  which,  if  true, 
constitutes  an  impeachable  offense  or  a  high  crime  or  misdemeanor  as  defined 
in  the  Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting 
as  a  Court  of  Impeachment,  should  not  further  entertain  the  charge  contained 
in  said  sixth  article. 

2.  That  while  respondent  denies  that  on  or  about  the  1st  day  of  December, 
1911,  or  at  any  other  time,  he  unlawfully  or  lmi«'operly  or  corruptly  or  other- 
wise attempted  to  use  his  influence  as  a  circuit  Judge  or  as  a  Judge  of  the 
United  States  Commerce  Court  with  the  Lehigh  Valley  Coal  Co.  and  the  Lehigh 
Valley  Railroad  Co.,  or  with  either  of  them,  to  induce  the  officers  of  said  com- 
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panies.  or  either  of  them,  to  pnrcliase  any  Intereet  belonging  to  persons  known 
as  the  Everhart  heirs  in  any  tract  of  coal  land  containing  800  acres,  or  to  pur- 
diaae  any  interest  in  any  tract  of  land,  respondent  is  advised  and  avers  that 
said  article  is  general,  vague,  and  indc^nite  with  regard  to  the  offense  sought 
to  be  ctiarged  therein ;  that  it  does  not  sufficiently  inform  respondent  in  what 
respect  he  is  Intended  to  be  charged  as  having  attempted  to  use  his  influence 
as  United  States  circuit  judge  and  Judge  of  the  United  States  Oommerce  Ck>urt 
with  the  Lehigh  Valley  Coal  Co.  and  the  Lehigh  Valley  Railroad  Co.,  in  that  it 
does  not  state  in  what  said  attempts  consisted  or  with  what  officers  or  agents  of 
said  company,  or  either  of  them,  or  under  what  circumstances  the  alleged 
attempts  were  made,  and  does  not  in  any  other  way  give  respondent  such 
information  as  to  the  resil  charge  intended  to  be  made  against  him  in  the  said 
sixth  article  as  will  enable  him  to  prepare  for  trial  thereon. 

Wherefore  the  respondent  prays  that  said  sixth  article  shall  be  adjudged  to 
be  null  and  void  and  that  the  same  shall  be  dismissed. 

AivswEB  TO  Article  7. 

For  answer  to  the  seventh  article  the  respondent  says: 

1.  That  the  said  seventh  article  does  not  set  forth  anything  which,  if  true, 
constitutes  an  impeachable  offense  or  a  high  crime  or  misdemeanor  as  defined 
In  the  Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting 
as  a  Court  of  Impeachment,  should  not  further  entertain  the  charge  contained 
in  said  seventh  article. 

2l  Respondent  admits  that  during  the  months  of  October  and  November,  1908, 
there  were  pending  in  the  United  States  Circuit  Court  for  the  Middle  District 
of  Pennsylvania,  in  the  city  of  Scranton,  Pa.,  over  which  court  the  respondent 
was  then  presiding,  several  actions  at  law  wherein  a  corporation  called  the  CMd 
Plymouth  Coal  Co.  was  plaintiff  and  certain  tire  insurance  corporations  were 
defendants. 

Respondent  avers  that  said  suits  were  commenced  by  the  plaintiff  in  the 
court  of  common  pleas  of  Luzerne  County,  in  the  State  of  Pennsylvania,  and 
on  October  3,  1908,  on  petition  of  the  'lefendants,  were  removed  to  the  CirculL 
Court  of  the  United  States  for  the  Middle  District  of  Pennsylvania. 

On  November  18,  1908,  said  suits  came  on  to  be  tried  before  respondent, 
sitting  as  trial  Judge,  and  a  Jury,  all  the  suits  being  tried  togetlier,  at  which 
time  one  John  T.  Lenahan  appeared  as  one  of  the  attorneys  for  the  plaintifB. 
After  the  plaintiff's  evidence  was  presented,  the  defendants  moved  for  a  non- 
suit Respondent,  as  trial  judge,  denied  said  motion.  Defendants  thereupon 
introduced  evidence,  before  the  conclusion  of  wliich,  on  November  21,  1908,  an 
agreement  of  settlement  was  reached  of  all  the  suits.  The  Jury  was  thereupon 
dismissed,  and  consent  judgments  for  the  plaintiff  were  entexjed  on  November 
23,  1908.  The  Judgment  in  the  suit  against  one  company,  known  as  the  Pacific 
Fire  Insurance  Co.  of  the  City  of  New  York,  was  for  ^,500,  to  be  discharged 
upon  the  payment  of  $2,129.08  within  15  days  from  November  23, 1906.  Similar 
Judgments  in  varying  amounts  were  entered  against  the  other  companies. 

At  tlie  time  of  said  trial,  and  for  some  time  before,  respondent  knew  that 
W.  W.  Rissinger  and  his  brother  owned  the  principal  part  of  the  stock  of  the 
Old  Plymouth  Coal  Co. 

On  or  about  November  28,  1008,  at  W.  W.  Rissinger's  request,  respondent  in- 
dorsed a  note  for  $2,500  made  by  said  Rissinger  and  also  indorsed  by  Sophia  J. 
Hutchinson,  which  said  note  was  indorsed  by  respondent  solely  for  the  accom- 
modation of  the  said  Rissinger,  for  the  purpose  of  enabling  said  Rissinger,  by 
discounting  the  said  note,  to  raise  money  to  use  for  his  own  purposes.  This 
note  was  discounted  by  the  County  Savings  Bank,  of  Scranton,  and  the  whole  oi 
the  proceeds  received  by  said  Rissinger,  and  has  been  renewed  from  time  to 
time  with  respondent's  indorsement,"  the  discount  being  paid  by  the  said  Rissin- 
ger ;  and  the  last  renewal  Is  still  outstanding.  As  to  the  averment  contained  in 
said  seventh  article  that  before  the  expiration  of  said  15  days  the  said  Rissinger, 
with  the  knowledge  and  consent  of  the  respondent,  presented  said  note  to  the 
said  John  T.  Lenahan  for  discount,  respondent  says  that  he  has  no  personal 
knowledge  as  to  the  facts,  and  that  if  said  note  was  so  presented  to  the  said 
Lenahan  for  discount  it  was  without  the  knowledge,  consent,  or  authority  of 
respondent 

Respondent  denies  that  on  or  about  November  1,  1908,  or  at  any  other  time, 
he  entered  into  any  agreement  with  said  W.  W.  Rissinger  in  relation  to  the  pur- 
chase of  9tock  in  any  gold-mining  scheme  in  Honduras  or  elsewhere  which  was 
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in  any  sense  wrongful  or  corrupt.  He  admits  that  beginning  In  September,  1908. 
he  had  couversatlons  with  said  Kissinger  and  others  in  reference  to  a  mining 
scheme  in  1  londuras  and  that  the  negotiations  between  him,  Kissinger,  and  other 
persons  wore  pending  at  the  time  of  the  trial  of  said  cases.  He  further  admits 
that  three  months  after  said  note  was  executed,  to  wit,  in  February,  1909,  he 
received  fi-i*m  said  Kissinger  certificates  representing  stock  in  a  corporation 
organized  by  said  Kissinger  and  others  for  the  purpose  of  operating  a  gold  placer 
mine  In  Honduras.  Respondent  further  avers  that  when  he  so  indorsed  said 
note  he  understood  that  he  was  indorsing  it,  as  hereinbefore  stated,  solely  for 
the  accommodation  of  said  Kissinger,  and  t^at  when  he  subsequently  received 
from  said  Kissinger  said  certificates  of  stock  they  were  given  him  only  as  col- 
lateral security  for  his  liability  as  indorser  of  said  note.  Kespondent  has  re- 
cently learned,  however,  that  said  Kissinger  claims  that  the  agreement  between 
him  and  the  respondent  was  that  the  respondent  should  purchase  stock  to  the 
amount  of  one- third  of  said  note,  and  that  respondent  was  to  be  liable  for  one- 
third  of  the  note,  and  that  he  received  such  certificates  of  stock  not  as  securitj 
but  as  the  owner  thereof.  To  the  best  of  the  respondent's  present  knowledge 
and  belief  there  was  a  misunderstanding  between  said  Kissinger  and  himself, 
as  Indicated  above,  when  said  note  was  indorsed  and  said  stock  delivered  to 
respondent.  Kespondent  further  avers  that  whether  the  understanding  of  re- 
spondent or  the  understanding  of  said  Kissinger  with  regard  to  said  transac- 
tions is  correct,  the  transactions  have  no  relevancy  whatever  to  the  Judicial 
action  of  the  respondent  in  the  trial  of  said  cases.  In  the  ruling  which  he  made 
during  the  trial  of  said  cases,  referred  to  In  said  seventh  article,  he  acted  solely 
upon  his  Judgment  as  to  the  merits  of  the  question  which  had  been  submitted 
to  him  in  the  motion  for  a  nonsuit. 

Wherefore  resi)ondent  denies  that  any  of  said  acts  on  his  part  were  improper 
or  unbecoming,  and  denies  that  said  acts  or  any  of  them  constituted  misbe- 
havior in  his  said  ofllce  as  Judge,  and  denies  that  any  of  them  render  him 
guilty  of  a  misdemeanor. 

Answer  to  Abticle  8. 

For  answer  to  the  eighth  article  the  respondent  says : 

1.  That  the  said  eighth  article  does  not  set  forth  anything  which.  If  true, 
constitntes  an  impeachable  offense  or  a  high  crime  or  misdemeanor  as  defined 
In  the  Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting 
as  a  Court  of  Impeachment,  should  not  further  entertain  the  charge  contained  in 
said  eighth  article. 

2.  Kespondent  admits  that  during  the  summer  and  fiill  of  the  year  1900  there 
was  pending  in  the  United  States  Circuit  Court  for  the  Middle  District  of 
Pennsylvania,  in  the  city  of  Scranton,  over  which  court  the  respondent  was 
presiding  as  the  duly  appointed  Judge  thereof,  a  civil  action  Involving  a  large 
sum  of  money,  wherein  the  Marian  Coal  Co.  was  defendant.  He  further  ad- 
mits on  information  and  belief  that  the  said  Marian  Coal  Co.  was  a  corporation 
and  that  two-thirds  of  the  stock  of  said  company  was  owned  and  controlled  by 
one  William  P.  Boland  and  one  Christopher  G.  Boland  and  one  James  M. 
Boland.  He  admits  that  while  said  suit  was  so  pending  one  John  Henry  Jones 
signed  a  note  for  $600,  payable  to  the  order  of  the  respondent,  which  note  the 
respondent  then  indorsed,  and  that  said  note  was  prepared  for  the  signature 
of  the  said  John  Henry  Jones  by  the  respondent  As  to  the  averment  con- 
tained in  said  eighth  article  that  during  the  pendency  of  said  suit  he,  the 
respondent,  wrongfully  agreed  and  consented  that  the  said  note  should  be  pre- 
sented to  the  said  Christopher  O.  Boland  and  the  said  William  P.  Boland,  or 
one  of  them,  for  the  purpose  of  having  the  said  note  discounted,  respondent 
says  that  the  fticts  are  as  follows :  Said  note  was  Indorsed  by  respondent  solely 
for  the  accommodation  of  said  Jones,  to  be  discounted  for  his  sole  benefit,  and  it 
was  80  discounted  by  the  Providence  Bank  of  Scranton.  When  respondent 
Indorsed  said  note  he  had  no  knowledge  or  concern  where  or  by  whom  It  was 
to  be  discounted.  He  did  not  at  any  time  know  to  whom  it  had  l>een  or  would 
be  presented  for  dlsconnt,  except  that  said  Jones,  at  some  time  after  it  was 
executed  and  indorsed,  respondent  la  uncertain  when,  told  respondent  that 
one  Edward  J.  Williams,  who  was  Interested  with  Jones  in  the  enterprise  for 
which  the  money  was  to  be  raised,  thought  that  Christopher  G.  Boland  would 
discount  the  note  because,  as  he,  Williams,  claimed,  said  Christopher  G. 
Boland  was  indebted  to  him  in  a  considerable  sum  of  money  on  account  of 
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another  transaction,  and  except  also  that  respondent  had  a  conversation  with 
reference  to  the  discounting  of  said  note  by  said  Providence  Bank  with  one 
Charles  H.  Von  Storch,  the  president  of  said  bank.  Whether  at  the  time  in 
qnestion  respondent  knew  that  Christopher  G.  Boland  was  a  stockholder  in 
the  Marian  Coal  Co.  and  interested  in  the  suit  against  said  company  then 
pending  in  said  court,  respondent  can  not  now  recollect  He  does  now  admit 
the  fact  to  be  that  said  Christopher  G.  Boland  was  at  that  time  so  interested 
in  said  salt. 

The  respondent  admits  that  when  he  was  informed,  as  above  stated,  that 
said  note  might  be  presented  to  Christopher  G.  Boland  for  discount,  he  made 
no  comment.  If  before  that  time  he  had  learned  that  said  Christopher  G. 
Boland  was  interested  in  litigation  in  the  court  over  which  respondent  was 
then  presiding,  that  fact  did  not  recur  to  his  mind  at  that  time.  The  re- 
spondent denies  that  in  any  proper  sense  he  ever  wrongfully  agreed  or  con- 
sented that  said  note  should  be  presented'  to  said  Christopher  G.  Boland  for 
discount,  and  he  denies  that  he  ever,  in  any  way,  agreed  or  consented  that 
said  note  should  be  presented  to  said  William  P.  Boland  for  discount. 

Wherefore  the  respondent  denies  that  he  was  guilty  of  gross  misconduct  in 
bis  office  as  Judge  or  was  and  is  guilty  of  a  misdemeanor  in  his  said  office  as 
Judge,  as  charged  In  said  eighth  article. 

Answeb  to  Abticle  9. 

For  answer  to  the  ninth  article  the  respondent  says : 

1.  That  the  said  ninth  article  does  not  set  forth  anything  which.  If  true,  con- 
stitutes an  impeachable  offense  or  a  high  crime  or  misdemeanor  as  defined  in 
the  Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting 
88  a  Court  of  Impeachment,  should  not  further  entertain  the  charge  contained 
in  said  ninth  article. 

2.  Respondent  admits  that  on  or  about  December  8,  1909,  while  he  was 
United  States  district  Judge  In  and  for  the  middle  district  of  Pennsylvania,  in 
the  city  of  Scranton,  he,  in  the  city  of  Scranton,  wrote  a  promissory  note  in 
the  sum  of  $600  payable  to  himself,  which  said  note  was  signed  by  one  John 
Hairy  Jones  and  indorsed  hy  the  respondent  for  the  purpose  of  having  the 
same  discounted.  He  avers  that  said  note  was  indorsed  by  him  solely  for  the 
accommodation  of  said  John  Henry  Jones,  and  that  said  note  is  the  same  note 
which  is  referred  to  in  the  eighth  article.  Respondent  admUs  that  shortly 
afterwards  said  John  Henry  Jones  presented  said  note  for  discount  to  one 
Charles  H.  Von  Storch«  who  was  then  president  of  the  Providence  Bank  in 
Scranton.  He  further  admits  that  thereupon  said  Von  Storch  by  telephone 
inquired  of  the  respondent  whether  he,  the  respondent,  liad  indorsed  said 
note;  that  he,  the  respondent,  replied  to  that  inquiry  in  the  affirmative;  and 
that  thereupon  said  Yon  Storch  caused  said  bank  to  discount  said  note.  Re- 
qx>ndent  further  admits  that  said  Von  Storch  at  the  time  in  question  was  an 
attorney  at  law,  but  he  avers  that  to  the  best  of  his  recollection  and  belief  said 
Von  Storch  had  never  appeared  as  an  attorney  in  any  case  before  the  re- 
spondent as  a  United  States  Judge  prior  to  the  time  said  note  was  so  discounted. 
He  admits  that  nearly  a  year  before  the  presenting  of  said  note  to  said  Von 
Storch  as  aforesaid  a  suit  in  the  circuit  court  of  said  district  presided  over  by 
the  respondent,  in  which  said  Von  Storch  was  a  party  defendant,  was  decided 
tn  fiivor  of  the  defendants  upon  a  ruling  made  by  the  respondent  The 
respondent  denies  that  at  the  time  of  said  transaction  he  knew  that  his  In- 
dorsement would  not  secure  money  in  the  usual  commercial  channels,  and 
denies  that  he  wrongfully  permitted  said  John  Henry  Jones  to  present  said 
note  for  discount  to  said  Von  Storch,  and  d^les  that  he  wrongfully  or  improp- 
erly or  otherwise  used  his  influence  as  such  Judge  to  induce  said  Von  Storch 
to  discount  said  note.  On  information  and  belief  the  respondent  admits  that 
CRid  note  was  discounted  by  said  bank  at  or  about  the  time  of  his  said  con- 
.versatlon  by  telephone  wl'h  said  Von  Storch.  and  that  It  has  been  renewed 
from  time  to  time  for  the  same  amount,  except  that  $25  has  been  paid  thereon 
by  said  Jones.    He  admits  that  the  last  renewal  Is  still  due  and  owing. 

Wherefore  the  respondent  denies  that  he  was  or  is  guilty  of  gross  misconduct 
in  his  said  office,  or  was  and  is  guilty  of  a  misdemeanor  in  his  said  office  ns 
judge,  as  charged  In  said  ninth  article. 
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Answer  to  Article  30. 

For  answer  to  the  tenth  article  the  respondent  says : 

1.  That  the  said  tenth  article  does  not  set  forth  anything  which,  if  true,  cuii- 
stitntes  an  Impeachable  offense  or  a  high  crime  or  misdemeanor  as  defined  In 
the  (Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting  as 
a  Court  of  Impeachment,  should  not  further  entertain  the  charge  contained  hi 
said  tenth  article. 

2.  Respondent  admits  that  throughout  the  year  1910  he  was  United  States 
district  Judge  in  and  for  the  middle  district  of  Pennsylvania.  As  to  the  aver- 
ments of  the  tenth  article  relating  to  the  alleged  receipt  of  a  large  sum  of 
money  by  the  respondent  from  one  Henry  W.  Gannon,  respondent  denies  every 
allegation  of  said  article  except  as  the  same  Is  herein  expressly  admitted.  The 
facts  with  regard  to  the  matter  are  as  follows:  Said  Henry  W.  Cannon  and 
the  wife  of  this  respondent,  Elizabeth  C.  Archbald,  are  full  cousins,  in  that 
Benjamin  Cannon,  father  of  the  said  Elizabeth,  was  full  brother  to  George 
Gannon,  father  of  said  Henry  W.  Cannon. 

On  March  23,  1910,  Mrs.  Archbald  received  from  her  cousin,  said  Henry  W. 
Gannon,  of  New  York  City,  a  letter  inviting  her  to  take  a  trip  to  Europe  at  his 
expense  and  in  his  company,  for  the  purpose,  among  other  things,  of  visiting 
him  at  his  residence  near  Florence,  Italy,  and  suggesting  the  respondent's 
daughter,  Mrs.  Anna  Silvey,  as  a  companion.  It  was  stated  in  said  letter  that 
the  writer  supposed  that  respondent  would  not  be  able  to  accompany  Mrs. 
Archbald,  on  account  of  his  Judicial  work,  but  it  was  intimated  that  if  the  fact 
was  otherwise,  he,  tlie  said  Henry  W.  Gannon,  would  be  glad  to  have  respondent 
accompany  Mrs.  Archbald  in  place  of  their  daughter.  It  was  necessary  that 
said  Elizabeth  C.  Archbald  while  traveling  should  have  a  companion,  because 
she  was  in  ill  health.  Respondent  had  had  no  vacation  for  six  or  seven  years 
prior  to  that  time.  Upon  consultation  with  the  other  Judges  of  the  circuit  he 
found  that  he  could  be  excused  from  service  without  detriment  to  the  work  of 
his  district,  and  thereupon  respondent,  with  Mrs.  Archbald,  accepted  the  invita- 
tion. On  April  16,  1910,  respondent  and  Mrs.  Archbald  sailed,  with  said  Htnry 
W.  Cannon,  from  New  York  on  the  steamship  Kaiserin  Augusta  Victoria^ 
traveled  with  him  in  Europe,  and  visited  him  at  his  residence  In  Florence, 
being  gone  nearly  three  months  and  returning  with  him  to  the  United  States 
on  July  8  following. 

When  said  invitation  was  given  and  accepted,  and  when  said  trip  was  made 
by  the  respondent  and  his  wife  with  said  Henry  W.  Gannon,  as  his  guest,  re- 
spondent knew  that  said  Henry  W.  Cannon  was  a  director  in  the  Great  North- 
em  Railway  Co.,  and  that  he  was  president  either  of  the  Pacific  Coast  Go.  or 
the  Pacific  Coast  Steamship  Co.,  respondent  is  not  sure  which,  and  that  the 
company  of  which  said  Henry  W.  Cannon  was  president  was  engaged,  among 
other  things,  in  the  mining  of  coal  on  the  Pacific  coast  of  the  United  States. 

The  respondent,  when  he  went  with  his  wife  on  said  trip,  did  not  know  that 
said  Henry  W.  Cannon  held  the  other  positions  with  corporations  referred  to 
in  said  tenth  article,  and  he  has  no  knowledge  on  that  subject  now.  In  this 
connection  the  respondent  avers  that  at  the  time  he  and  his  wife  made  said  trip 
with  said  Henry  W.  Cannon,  at  the  expense  of  the  said  Gannon,  the  respondent 
was  district  Judge  of  the  United  States  for  the  middle  district  of  Pennsylvania, 
but  that  ttie  United  States  Commerce  Court  had  not  been  created,  and  that 
respondent  had  no  knowledge  or  information  that  any  corporation  with  which 
said  Henry  W.  Cannon  was  connected  or  in  which  he  was  interested  as  oflJcer 
or  stockholder  had  or  was  likely  to  have  litigation  in  the  courts  in  which  re- 
spondent presided.  The  respondent  denies  that  the  acceptance  by  him  while 
holding  said  ofidce  of  United  States  district  Judge  of  "  said  favors  "  from  said 
Henry  W.  Cannon  was  improper,  and  denies  that  it  had  a  tendency  to  bring 
his  said  office  of  district  Judge  into  disrepute,  and  denies  that  it  did  bring  his 
said  office  of  district  Judge  into  disrepute. 

Wherefore  the  respondent  denies  that  he  was  or  Is  guilty  of  misbehavior  in 
office,  and  denies  that  he  was  or  is  guilty  of  a  misdemeanor,  as  charged  in 
said  tenth  article. 

AlTSWEB  TO  ABTICLE  11. 

For  answer  to  the  eleventh  article  the  respondent  says : 

1.  That  the  said  eleventh  article  does  not  set  forth  anything  which,  if  true, 
constitutes  an  impeachable  offense  or  a  high  crime  or  misdemeanor,  as  defined 
In  the  Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting 
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a8*a  Court  of  Impeachment,  should  not  further  entertuhi  the  charge  contained 
In  the  eleventh  nrtlcle. 

2.  Respondent  admits  that  while  holding  the  office  of  United  States  district 
judge  in  and  for  the  middle  district  of  Pennsylvania,  on  the  16th  day  of  April, 
1910,  he  reoelved  and  accepted  the  sum  of  $525,  which  was  contributed  and  given 
to  the  respondent  by  various  attorneys  who  were  practitioners  In  the  court 
presided  over  by  the  respondent.  He  avers  that  the  fact  that  said  sum  of 
money,  or  any  sum  of  money,  was  being  so  raised  was  unknown  to  him  until 
the  day  that  he  and  his  wife  sailed  from  New  York  to  go  to  Europe  on  the  trip 
leferred  to  In  the  next  preceding  article,  when  It  was  handed  to  him  in  a 
sealed  envelope  by  Alonzo  T.  Searle  just  as  the  vessel  on  which  respondent  was 
sailing  was  al>out  to  start  on  its  journey  across  the  ocean.  Said  Searle  had 
formerly  been  an  assistant  United  States  district  attorney  for  the  middle  dis- 
trict of  Pennsylvania,  and  at  the  time  in  question  was  a  member  of  the  judi- 
ciary of  the  State  of  Pennsylvania.  He  was  one  of  the  persons  who  contributed 
to  said  fund.  Said  envelope  was  handed  to  respondent  by  said  Alonzo  T.  Searle 
with  the  request  that  it  should  not  be  opened  until  after  the  vessel  had  sailed, 
with  which  request  respondent  complied.  As  to  the  averments  of  said  eleventh 
article  relating  to  the  manner  in  which  said  money  was  raised,  this  respondent 
says  that  he  has  no  such  knowledge  or  Information  as  enables  him  to  either 
admit  or  deny  the  same.  He  admits  that  Edward  R.  W.  Searle  at  the  time  In 
question  was  clerk  of  the  United  States  District  Court  for  the  Middle  District 
of  Pennsylvania ;  that  at  that  time  J.  B.  Woodward  was  jury  commissioner  of 
mid  court;  and  that  each  of  them  received  his  apiiointment  to  his  said  office 
from  the  respondent. 

With  one  or  two  exceptions,  the  persons  who  were  mentioned  in  the  envelope 
as  having  contributed  to  the  said  fund  wore  close  personal  friends  of  the  re- 
spondent, and  the  gift  was  understood  by  the  respondent  to  be  a  testimonial  of 
their  friendship  and  regard  and  was  received  by  him  in  the  spirit  of  friendship 
in  which  he  supposed  it  had  been  given.  The  gift  could  not  have  been  refused 
witliout  impugning  the  motives  of  the  givers. 

Wherefore  the  respondent  denies  that  he  was  or  is  guilty  of  misbehavior  in 
office  and  denies  that  he  was  or  Is  guilty  of  a  misdemeanor,  as  charged  In  said 
eleventh  article. 

Answer  to  Article  12. 

For  answer  to  the  twelfth  article  the  respondent  says : 

1.  That  the  said  twelfth  article  does  not  set  forth  anything  which,  if  true, 
constitutes  an  impeachable  offense  or  a  high  crime  or  misdemeanor  as  defined 
in  the  Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting 
»8  n  Court  of  Impeachm^it.  should  not  further  entertain  the  charge  contained  in 
said  twelfth  article. 

,  2.  Respond^it  admits  to  be  true  each  and  every  averment  of  the  twelfth  ar* 
tide,  except  that  he  denies  that  at  the  time  he  appointed  said  J.  B.  Woodward 
a  jury  commissioner,  as  set  forth  in  said  article,  he  knew  that  said  Woodward 
was  a  general  attorney  for  the  Lehigh  Valley  Railroad  Co.  The  respondent  flmt 
learned  that  fact  several  years  after  said  Woodward  was  so  appointed. 

Further  answering  said  twelfth  article,  respondent  says  that  by  section  2  of 
an  net  of  Congress  approved  June  2,  1879  (21  Stat.  L.,  p.  48),  which  act  was 
in  force  until  the  adoption  by  Congress  of  the  judicial  code,  on  March  3,  1911. 
and  is  continued  in  force  by  section  276  of  said  code  (36  Stat.  L.,  p.  1164),  it 
was  provided  that  in  drawing  jurors  for  the  Federal  courts  in  the  State  of 
Pennsylvania  eaid  jurors  should  be  drawn  from  a  box  containing  the  names  of 
not  less  than  300  persons^  which  names,  the  statute  provides,  "  shall  have  been 
placed  therein  by  the  clerk  of  such  court  and  a  commissioner  to  be  appointed 
by  the  judge  thereof,  which  commissioner  shall  be  a  citizen  of  good  standing, 
residing  in  the  district  in  which  such  court  is  held  and  a  well-known  member 
of  the  principal  political  party  in  the  district  in  which  the  court  is  held  opposing 
that  to  which  the  clerk  may  belong."  The  middle  district  of  Pennsylvania  was 
created  by  act  of  Congress  approved  March  2,  1901  (31  Stat.  L.,  p.  880),  and 
was  made  up  of  32  counties,  of  which  21  counties  were  taken  from  the  western 
district  of  Pennsylvania  and  11  counties  from  the  eastern  district.  That  portion 
of  mid  middle  district  in  which  the  city  of  Scranton  is  situated  was  taken  from 
the  western  district.  It  had  been  the  custom  and  practice  for  a  long  period  of 
years  In  both  the  eastern  and  the  western  districts  of  Pennsylvania  to  select  a 
member  of  the  bar  as  jury  commissioner  to  serve  with  the  clerk.    Soon  after 
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the  creation  of  the  middle  district  of  Pennsylvania  Edward  R.  W.  Searle,  who 
was  a  Republican  in  politics,  was  appointed  clerk  of  the  district  court  for  that 
district  by  the  respondent  It  thereupon  became  the  duty  of  the  respondent  to 
appoint  a  Democrat  as  Jury  commissioner  of  that  district.  The  respondent  had 
known  J.  B.  Woodward,  who  was  a  well-known  Democrat,  intimately  and 
favorably  for  many  years,  and,  conforming  to  the  custom  which  had  theretofore 
obtained  in  said  eastern  and  western  districts,  and  believing  that  said  Woodward 
would  discharge  the  duties  of  Jury  commissioner  faithfully  and  intelligently, 
and  exercising  his  best  Judgment  in  the  premises,  the  respondent  appointed  said 
J.  B.  Woodward  for  those  reasons,  and  for  none  other. 

Wherefore  respondent  denies  that  he  was  or  is  guilty  of  misbehavior  in 
office,  and  denies  that  he  was  or  is  guilty  of  a  misdemeanor,  as  charged  in 
said  twelfth  article. 

Answer  to  Article  18. 

For  answer  to  the  thirteenth  article  the  respondent  says: 

1.  That  the  said  thirteenth  article  does  not  set  forth  anything  which.  If  true, 
constitutes  an  Impeachable  offense  or  a  high  crime  or  misdemeanor  as  defined 
in  the  Constitution  of  the  United  States,  and  that  therefore  the  Senate,  sitting 
as  a  Court  of  Impeachment,  should  not  further  entertain  the  charge  contained 
in  said  thirteenth  article. 

2.  Respondent  is  advised  and  avers  that  in  and  by  said  article  It  is  at- 
tempted to  combine  two  distinct  and  independent  charges,  depending  upon 
different  facts  and  to  be  supported  and  met  by  the  evidence  of  different  wit- 
nesses, and  that  to  combine  the  same  in  one  article  operates  to  the  serious 
prejudice  of  tlie  respondent,  not  only  by  embarrassing  him  and  his  counsel  in 
his  defense,  but  in  preventing  him  from  obtaining  the  separate  Judgment  of 
the  Senate  upon  each  of  such  alleged  offenses. 

Wherefore  the  respondent  prays  that  the  said  thirteenth  article  be  adjudged 
to  be  null  and  void  and  that  the  same  shall  be  dismissed. 

3.  The  respondent  is  further  advised  and  avers  that  said  article  is  general, 
vague,  and  indefinite  with  respect  to  the  first  offense  sought  to  be  charged 
therein,  to  wit,  the  obtaining  of  credit  from  persons  Interested  In  suits  pending 
in  the  courts  over  which  respondent  presided,  and  does  not  give  respondent 
such  Information  as  to  the  nature  and  character  of  the  charge  intended  to  be 
made  against  him  as  will  enable  him  to  prepare  for  trial  thereon,  in  that  it 
does  not  inform  the  respondent  at  what  times  or  at  what  places  or  from  what 
persons  or  under  what  circumstances  or  in  what  way  it  is  Intended  to  charge 
that  the  respondent  obtained  credit,  and  that  to  require  the  resfiondent  to 
further  answer  said  charge  would  not  be  agreeable  to  law  or  Justice. 

Wherefore  the  respondent  prays  that  he  be  not  required  to  further  d<^fend 
against  the  said  first  charge  attempted  to  be  made  in  the  thirteenth  article. 

4.  Not  waiving,  but  insisting,  upon  each  of  his  foregoing  objections  to  the 
thirteenth  article,  but  being  unwilling  to  appear  to  admit  even  by  Implication 
the  truth  of  the  charges  attempted  to  be  made  In  said  article,  the  respondent 
states  as  follows : 

As  to  the  first  charge  attempted  to  be  made  in  said  thirteenth  article,  he 
admits  that  on  the  29th  day  of  March.  1001,  he  was  duly  appointed  United 
States  district  Judge  for  the  middle  district  of  Pennsylvania,  and  that  he  held 
such  office  until  the  31st  day  of  January,  1011,  when  he  was  duly  appointed 
United  States  circuit  Judge  and  designated  as  a  Judge  of  the  United  States 
Commerce  Court.  Respondent  denies  that  at  any  time  or  place  he  sought 
wrongfully  or  otherwise  to  obtain  credit  from  or  through  any  person  or  per- 
sons interested  in  any  court  over  which  he  presided  or  of  which  he  was  a 
member. 

As  to  the  second  charge  attempted  to  be  made  In  said  thirteenth  article,  the 
respondent  denies  that  on  the  31st  day  of  March,  1911,  or  at  any  other  time 
or  place  he  undertook  to  carry  on  a  general  business  for  speculation  and  profit 
In  the  purchase  or  sale  of  culm  dumps  or  coal  lands  or  other  coal  properties. 
He  denies  that  for  a  valuable  consideration  he  at  any  time  undertook  to  com- 
promise litigation  pending  before  the  Interstate  Commerce  Commission.  He 
denies  that  in  furtherance  of  alleged  efforts  to  compromise  such  litigation  or  in 
furtherance  of  alleged  speculations  in  coal  properties  he  willfully  or  unlawfully 
or  corruptly  or  otherwise  used  his  Infiuence  as  a  Judge  of  the  said  United  States 
Commerce  Court  to  induce  the  officers  of  the  Erie  Railroad  Co.  or  the  Delaware, 
Ijacka wanna  &  Western  Railroad  Co.  or  the  Lackawanna  &  Wyoming  Valley 
Railroad  Co.,  or  any  other  railroad  company  engaged  in  Interstate  commerce,  to 
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eoter  into  any  contract  or  contracts  or  agreement  or  agreements  in  which  he, 
the  respondent,  was  financially  interested,  with  Edward  J.  Willlnms,  John 
Henry  Jones,  Thomas  H.  Jones,  George  M.  Watson,  or  any  other  person.  He 
denies  that  in  any  contract  in  which  he  was  interested  relating  to  any  pur- 
chase or  proposed  purchase  from  any  railroad  company  of  the  clmracter  afore- 
said he  ever  concealed  or  undertook  to-  conceal  such  interest  or  connived  at 
such  concealment  by  any  other  person.  He  avers  that  so  far  as  he  is  aware,  in 
the  few  such  cases  in  which  he  had  such  interest,  that  fact  was  disclosed  not 
only  to  the  officers  and  agents  of  the  company  concerned,  but  to  many  other 
persons.  Respondent  fuither  admits  that  in  the  very  few  cases  in  which  he 
was  interested  in  the  proposed  purchase  of  culm  banks  or  other  ooal  property 
from  railroad  companies  he  did  not  invest  any  money  or  other  thing  of  value, 
f2cept  his  own  personal  services,  in  consideration  of  any  interest  acquired  or 
souf^t  to  be  acquired  by  him.  He  avers  that  in  association  with  others  he  ren- 
dered services  in  such  cases,  but  he  denies  that  in  attempting  to  secure  :iny 
such  contract,  agreement,  or  property  he  used  or  attempted  to  use  his  influence 
&s  such,  judge  with  the  contracting  parties  thereto  or  any  of  them,  and  denies 
that  he  received  any  interest  in  any  such  contract,  agreement,  or  property  in 
consideration  of  such  influence  in  aiding  and  assisting  in  securing  same. 

Respondent  admits  that  in  the  year  1931,  and  until  April  15,  1912,  the  Erie 
Railroad  Go.  and  the  Delaware,  L.a  oka  wanna  &  Western  Railroad  Ck).  were  en- 
gaged in  interstate,  commerce.  Whether  the  I^  oka  wanna  &  Wyoming  Valley^ 
Railroad  Go.  was  so  engaged  at  any  time  during  that  period  defendant  does  not* 
know.  And  whether  the  other  railroad  companies  referred  to  in  said  thirteenth 
article  but  not  named  were  engaged  in  interstate  commerce  during  said  period 
respondent  has  no  means  of  either  admitting  or  denying,  because  he  does  not 
know  to  what  other  companies  the  thirteenth  article  refers.  He  admits  that 
dnrhig  the  year  1911,  and  until  April  15«  1912,  the  Erie  Railroad  Co.  and  the 
Delaware,  Lackawanna  &  Western  Railroad  Co.  from  time  to  time  had  suits 
pending  in  the  United  States  Commerce  Court,  and  that  other  railroad  compa- 
nies during  that  time  had  suits  pending  in  said  court.  Whether  the  suits  re- 
ferred to  but  not  described  In  said  aiticle  were  pending  at  the  time  of  the  execu- 
tion of  tlie  several  contracts  and  agreements  referred  to  but  not  described  in 
said  article  the  respondent  can  not  say  for  the  reason  that  he  has  no  means  of 
Imowing  to  what  suits  or  to  what  agreements  the  article  refers. 

The  respondent  denies  that  from  the  31st  day  of  March,  1911,  until  the  15th 
day  of  April,  1912,  or  at  any  other  times,  he  was  continuously  and  persistently 
engaged  In  endeavoring  to  secure  or  in  securing  from  said  railroad  companies  or 
from  any  railroad  companies  contracts  or  agreements  as  charged  in  said  thir- 
teenth article. 

Wherefore  respondent  denies  that  he  was  or  is  guilty  of  misbehavior  as  such 
judge  and  denies  that  he  was  or  is  guilty  of  misdemeanors  of  office  as  charged 
in  said  thirteenth  article. 

And  this  respondent.  In  submitting  to  this  honorable  Senate  sitting  as  a  Court 
of  Impeachment  his  answer  to  the  articles  of  impeachment  exhibited  against 
iilm,  respectfully  reserves  the  right  to  apply  hereafter  from  time  to  time  for 
leave  to  amend  or  add  to  the  same  when  and  as  such  amendment  or  addition 
inay  become  essential  to  the  proper  presentation  of  the  defense  of  the  respondent 
lo  said  articles  of  impeachment. 

Robert  W.  Arohbald. 

R.  W.  Abchbald,  Jr., 

A.  S.  WOBTHINOTON, 

Of  Counsel  for  Respondent, 

Mr.  Lodge  submitted  the  following  order,  which  was  considered 
by  unanimous  consent  and  unanimously  agreed  to : 

Ordered,  That  the  Secretary  of  the  Senate  communicate  to  the  House  of 
Representatives  an  attested  copy  of  the  answer  of  Robert  W.  Archbald.  addi- 
tional circuit  judge  of  the  United  States  for  the  third  judicial  circuit,  to  the 
articles  of  impeachment. 

Mr.  Lodge  submitted  the  following  order,  which  was  considered 
by  unanimous  consent  and  unanimously  agreed  to : 

Ordered,  That  the  answer  of  the  respondent,  Robert  W.  Archbald,  additional 
circuit  Judge  of  the  United  States  for  the  third  judicial  circuit  and  designated 
as  one  of  the  judges  of  the  United  States  Commerce  Court,  to  the  articles  of 


60  IMPEACHMENT  OF  ROBEBT  W.  ABOHBALD. 

impeachment  exhibited  against  him  by  the  House  of  Representatives  be  printed 
for  the  use  of  the  Senate  sitting  in  the  trial  of  said  impeachment. 

Mr.  Manager  Clayton.  Mr.  President,  the  managers  desire  to 
know  if  the  counsel  for  the  respondent  can  at  this  time  furnish  to 
the  managers  a  copy  of  the  answer  just  made  by  the  respondent  to 
the  articles  of  impeachment. 

Mr.  WoRTHiNGTON.  Mr.  President,  I  regret  to  say  that  we  had 
obtained  a  copy  for  that  purpose,  but  different  newspapers  and 
press  associations  exhausted  the  copies,  even  our  own  omce  copy. 
Otherwise  we  should  be  ve^  happy  to  hand  a  copy  to  the  managers. 

Mr.  Manager  Clayton.  1  merely  wished  it  in  order  to  facilitate 
the  work  of  the  managers  in  the  preparation  of  their  replication  to 
the  answer. 

Mr.  President,  I  believe  the  order  heretofore  determined  upon  is 
that  the  Senate  will  reconvene  as  a  Court  of  Impeachment  on  the 
1st  day  of  August  to  receive  such  replication  or  other  response  that 
the  managers  or  the  House  may  see  proper  to  make  to  tne  answer 
just  interposed  by  the  respondent. 

I  presume  there  is  nothing  further  to  be  done  by  the  court  to-day, 
and  we  will  therefore  withdraw. 

The  managers  on  the  part  of  the  House  thereupon  retired  from 
the  Chamber. 

The  respondent  and  his  counsel  withdrew  from  the  Chamber. 

Mr.  Lodge.  I  move  that  the  Senate,  sitting  as  a  Court  of  Impeach- 
ment, do  now  adjourn,  in  accordance  with  the  order  heretofore  made, 
until  Thursday,  August  1, 1912,  at  1  o'clock  p.  m. 

The  President  pro  tempore.  The  Senator  from  Massachusetts 
moves  that  the  Senate,  sitting  as  a  court,  do  now  adjourn  in  accord- 
ance with  the  order  heretofore  made. 

Mr.  Bacon.  Of  course  I  have  no  objection  to  that  motion  if  it  is 
deemed  necessary  that  it  shall  be  repeated  every  time,  but  I  do  not 
think  it  is  necessary  that  a  motion  in  the  nature  of  a  motion  to  ad- 
journ should  be  presented.  I  think  the  usual  course  is  for  the  Pre- 
siding Officer  to  announce  that  the  proceedings  of  the  Senate  as  a 
Court  of  Impeachment  are  adjourned  until  a  certain  date. 

Mr.  Lodge.  No  harm  can  possibly  be  done. 

The  President  pro  tempore.  The  motion  is  unanimously  agreed  to. 

Thereupon  (at  2  o'clock  and  5  minutes  p.  m.)  the  Senate,  sitting 
on  the  trial  of  impeachment,  adjourned  until  Thursday,  August  1, 
1012.  at  1  o'clock  p.  m. 

THX7BSDAY,  AUGUST  1,  1012. 

In  the  Senate  of  the  United  States. 

The  President  pro  tempore  (Mr.  Bacon).  The  hour  of  1  o'clock 
having  arrived,  to  which  the  Senate  sitting  as  a  Court  of  Impeach- 
ment adjourned,  the  Senate  is  now  in  session  for  the  trial  of  the 
articles  of  impeachment  presented  by  the  House  of  Representatives 
against  Robert  W.  Archbald. 

The  managers  on  the  part  of  the  House  of  Representatives  were 
announced  and  were  conducted  by  the  Assistant  Doorkeeper  to  the 
seats  assigned  to  them  in  the  area  in  front  of  the  Secretary's  desk. 
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The"  respondent.  Judge  Robert  W.  Archbald,  accompanied  by  his 
counsel,  Mr.  A.  S.  Worthington  and  Mr.  Robert  W.  Archbald,  jr., 
entered  the  Chamber  and  toot  the  seats  provided  for  them. 

The  Pbesident  pro  tempore.  The  Sergeant  at  Arms  will  make 
proclamation. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

The  President  pro  tempore.  The  Journal  of  the  Senate,  sitting 
in  the  impeachment  trial  of  date  Monday,  July  29,  will  now  be  read. 
Before  the  Secretary  proceeds  with  the  reading,  the  Chair  will  state 
that  almost  the  entire  part  of  the  Journal  is  made  up  of  the  answer  to 
the  articles  of  impeachment,  which  has  already'  oeen  read  in  the 
Senate. 

Mr.  Gallinger.  I  ask  unanimous  consent  that  the  reading  of  the 
answer  to  the  articles  of  impeachment  be  dispensed  with. 

The  PREsmENT  pro  tempore.  The  Senator  from  New  Hampshire 
asks  the  unanimous  consent  of  the  Senate  that  the  reading  of  the 
answer  to  the  articles  of  impeachment  be  dispensed  with.  Unless 
objection  is  made,  it  will  be  so  ordered  by  unanimous  consent.  The 
Secretary  will  proceed  to  read  the  Journal. 

The  Journal  of  the  proceedings  of  the  Senate,  sitting  on  the  trial 
of  the  impeachment,  M^onday,  July  29, 1912,  was  read. 

The  PM»mENT  pro  tempore.  Are  there  objections  to  the  Journal  ? 
If  not,  it  will  be  considered  as  confirmed. 

If  there  are  any  Senators  present  who  have  not  been  heretofore 
sworn,  they  will  now  present  tnemselves  at  the  desk  for  that  purpose. 
[After  a  pause.]  The  Chair  lays  before  the  Senate  a  message  from 
the  House  of  Representatives,  which  will  be  read. 

The  Secretary  read  as  follows : 

In  the  House  of  Representatives. 

July  31,  1912, 

Resolved,  That  a  message  be  seut  to  the  Senate  by  the  Clerk  of  the  House  lu- 
forming  the  Senate  that  the  House  of  Representatives  has  adopted  a  replication 
to  the  answer  of  Robert  W.  Archbald,  additional  circuit  Judge  of  the  United 
States  for  the  third  Judicial  circuit  and  designated  a  Judge  of  the  United  States 
Gommerce  Court,  to  the  articles  of  Impeachment  exhibited  against  him,  and  that 
the  same  will  be  presented  to  the  Senate  by  the  managers  on  the  t)art  of  the 
House;  and  also  that  the  managers  have  authority  to  file  with  the  Secretary 
of  the  Senate,  on  the  part  of  the  House  of  Representatives,  any  subseiiuent 
pleadings  which  they  shall  deem  necessary. 

Mr.  Manager  Clayton.  Mr.  President,  on  behalf  of  the  House  of 
Representatives  and  on  behalf  of  the  managers  of  the  House  of  Rep- 
resentatives I  now  present  the  replication  of  the  House  of  Represent- 
atives to  the  answers  made  by  Robert  W.  Archbald,  United  States 
circuit  judge  for  the  third  judicial  circuit  and  designated  a  judge 
of  the  United  States  Commerce  Court.  The  replication  is  to  the 
answer  of  the  respondent.     I  ask  that  it  be  read  by  the  Secretary. 

The  PBEsmENT  pro  tempore.  The  replication^  of  the  House  of 
R^resentatives  will  be  read. 

The  Secretary  read  as  follows; 

lUpUeaUon  of  the  Eouse  of  Represeniativw  of  the  United  States  of  America  to  the  answer 
of  Robert  W.  ArMald,  additional  circuit  radge  of  the  United  States  for  the  third  judi- 
dal  circuit  and  designated  a  judge  of  the  United  States  Commerce  Court,  to  the  articles 

3f  impeaehmeni  exheMted  against  hvm  by  the  House  of  Representatives  of  the  United 
tutu  c^AmaicBL. 

The  Hooae  of  ReprosentatiYes  of  the  United  States  of  America,  having  considered 
the  leveral  answen  of  Robert  W.  Archbald,  additional  circuit  judge  of  the  United 
States  for  the  third  judicial  circuit  and  designated  a  judge  of  the  United  States 
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Commerce  Court,  to  the  several  articles  of  impeachment  against  him  by  them  exhib- 
ited in  the  name  of  themselves  and  of  all  the  people  of  the  United  States,  and  reserv- 
ing to  themselves  all  advantages  of  exception  to  the  insufficiency,  irrelevancy,  and 
impertinency  of  his  answer  to  each  and  all  of  the  several  articles  of  impeachment  so 
exhibited  against  the  said  Robert  W.  Archbald,  iudge  as  aforesaidL  do  say: 

(1)  That  the  said  articles  do  severally  set  fortn  impeachable  offenssa,  nigh  crimes, 
and  misdemeanors  as  defined  in  the  Constitution  of  the  United  States^  and  that  the 
same  are  proper  to  be  answered  unto  by  the  said. Robert  W.  Archbald^  judge  as  afore- 
said, and  sufficient  to  be  entertained  and  adjudicated  by  the  Senate  sitting  as  a  Court 
of  Impeachment. 

(2)  That  the  said  House  of  Representatives  of  the  United  States  of  Ajnerica  do 
deny  each  and  everv  averment  in  said  several  answers,  or  either  of  them,  which 
denies  or  traverses  tne  acts,  intents,  crimes,  or  misdemeanors  charged  against  the 
said  Robert  W.  Archbald  in  said  articles  of  impeachment,  or  either  of  them,  and  for 
replication  to  said  answers  do  say  that  said  Robert  W.  Archbald,  additional  circuit 
judge  of  the  United  States  for  Uie  third  iudicial  circuit  and  designated  a  judge  of 
the  United  States  Commerce  Court,  is  guuty  of  the  misbehaviors,  nigh  crimes,  and 
misdemeanors  charged  in  said  articles,  and  that  the  House  of  Representatives  are 
ready  to  prove  the  same. 

The  President  pro  tempore.  The  replication  will  be  printed. 

Mr.  Manager  Clayton.  Mi*.  President,  by  agreement  of  my  associ- 
ates. I  present  at  this  time  the  following  order  and  ask  for  the  adop- 
tion of  the  same. 

Tlie  President  pro  tempore.  The  order  will  be  read  by  the 
Secretary. 

Th(B  Secretary  read  as  follows: 

(h'dered,  Thflt  lists  of  witnesses  be  furnished  the  Sergeani  at  Arms  by  the 
managers  and  the  respondent,  who  shall  be  subixBuaed  by  him  to  appear  at  12 
o'clock  and  30  minutes  postmeridian  on  the  7th  day  of  August,  1912. 

OrderefJ,  That  the  cause  shall  be  opened  and  the  trial  proceeded  with  at 
12  o'cloclv  and  30  minutes  postmeridian  on  the  7th  day  of  August,  1912. 

Mr.  Worthington.  Mr.  President,  as  far  as  I  know,  it  is  unprece- 
dented to  ask  the  court  to  fix  a  time  for  the  trial  of  a  case  untu  it  is 
at  issue.  By  an  order  which  has  heretofore  been  made  by  the  Senate 
it  is  provided  that  after  tliis  replication  shall  have  been  filed  further 
pleadings  on  either  side  may  be  filed  Avith  the  Secretary  of  the  Senate, 
the  pleadings  to  be  closed  by  next  Saturday.  Having  heard  the  repli- 
cation read,  I  am  quite  clear  that  it  will  be  necessary  to  file  a  further 
pleading  on  behalf  of  the  respondent  in  order  to  have  this  case  in  such 
shape  that  it  can  be  l^ally  determined.  So  far  as  we  are  concerned, 
I  think  that  further  pleading  may  in  all  probability  be  filed  certainly 
by  12  o'clock  to-morrow. 

"  I  would  respectfully  suggest  that  it  is  not  in  order  to  fix  a  time  for 
the  trial  until  what  is  to  be  tried  is  fixed  by  the  pleadings  in  the  case. 
Under  the  order  of  the  court  the  court  will  convene  again  on  Satur- 
day, by  which  time  the  pleadings  can  be  closed;  and  I  submit  that 
that  will  be  the  time  to  bring  up  this  question  of  the  date  of  the  trial. 
If  the  Senate  shall  agree  with  us  on  that  matter,  of  course  it  is  not 
necessary  now  to  discuss  the  date  of  the  trial.  After  that  prelimi- 
nary question  is  disposed  of,  if  the  matter  is  to  be  determined  to-day, 
we  should  like  to  be  heard  at  some  length. 

Mr.  Manager  Clayton.  Mr.  President,  in  reply  to  the  counsel  for 
the  respondent,  I  ha^^e  to  say  that  the  proposition  submitted  on  the 
part  of  the  managers  is  not  without  precedent.  I  find,  sir,  that  in 
Senate  Document  No.  144,  in  the  Fifty -eighth  Congress,  third  session, 
Judge  Charles  Swayne  filed  his  acceptance  or  acknowledgment  of  the 
service  and  the  statement  that  he  had  employed  Mr.  Higgins  and 
Mr.  Thurston  as  his  counsel,  and  asking  in  substance  that  they  be  so 
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recognized  by  the  Senate  sitting  as  a  Court  of  Impeachment;  and  on 
that  same  day  Messrs.  Hig^ins  and  Thurston,  the  counsel,  moved  the 
court  to  grant  the  respondent  a  period  of  seven  days  in  which  to 
prepare  and  present  his  answer  to  the  articles  of  impeachment  pre- 
sented against  him.  That  was  before  the  answer  was  made,  of 
course.  Then  I  find  that  on  the  same  day,  following  that  motion 
made  by  the  counsel  for  the  respondent,  this  order  was  made : 

Ordered,  That  the  respondent  present  his  answer  to  the  articles  of  impeach- 
ment at  12  o'clock  and  80  minutes  postmeridian  on  the  8d  day  of  February  next. 

I  quote  from  the  record  : 

Mr.  Manager  Palmes.  I  move  the  adoption  of  the  order  which  I  send  to  the 
Secretary's  desk  to  be  read. 
The  Pbesiding  Offices.  The  proposed  order  will  be  read. 

The  order  to  which  I  have  just  referred,  Mr.  President,  which  is 
"  that  the  respondent  present  his  answer  to  the  articles  of  impeach- 
ment at  12  o'clock  and  BO  minutes  postmeridian  on  the  3d  day  of 
February  next,"  was  agreed  to,  as  the  record  shows.  Then  Mr.  Man- 
ager Palmer  said : 

I  move  the  adoption  of  the  order  which  I  send  to  the  ^Secretary's  desk  to  be 
read. 

The  Presiding  Officeb.  The  proposed  order  will  be  read. 

The  Secretary  read  as  follows : 

Ordered,  That  lists  of  witnesses  be  futnished  the  Sergeant  at  Arms  by  the 
managers  and  the  respondent,  who  shall  be  subpoenaed  by  hini  to  appear  on  tlie 
10th  day  of  February,  at  1  o*clocIc  postmeridian. 

Ordered,  That  the  cause  shall  be  opened  and  the  trial  proceed  on  the  13th  day 
of  February,  at  1  o'clock  postmeridian,  unless  otherwise  ordered. 

An  examination  of  the  record^  Mr.  President,  will  reveal  the  fact 
that  the  order  was  entered  requiring  the  witnesses  to  be  subpoenaed 
to  appear  on  the  10th  day  of  February.  The  record  will  also  further 
disclose  the  fact  that  on  this  same  day,  to  wit,  January  27,  and  before 
the  respondent  had  even  so  much  as  filed  his  answer,  the  trial  was 
set  down  for  the  13th  day  of  February.  The  proposed  order  is  not 
without  precedent,  and  I  think  there  are  other  precedents  of  cases 
which  have  heretofore  been  tried  in  the  Senate  sitting  as  a  High  Court 
of  Impeachment. 

But,  Mr.  President,  aside  from  the  mere  matter  of  precedent,  we 
are  all  mindful  of  the  conditions  that  now  confront  the  Senate  and 
the  Congress.  We  know  the  lateness  of  the  session.  We  know  that 
this  case  has  been  well  considered  by  a  committee  of  the  coordinate 
branch  of  the  Congress,  and  by  that  other  branch,  the  House  itself. 
We  know  that  the  House  of  Representatives  has  presented  articles 
at  length;  we  know  that  the  answer  has  been  made  at  length,  and 
we  know  that  the  replication  has  been  filed.  It  appears  to  tne  man- 
agers that  there  is  no  necessity  for  leaving  the  question  open  any 
longer  as  to  when  this  case  sKall  be  tried.  We  are  all  anxious  to 
have  that  question  settled  to-day. 

On  behalf  of  the  House  of  Representatives  and  on  behalf  of  the 
managers  I  am  directed  to  say  that  it  is  the  wish  of  the  House  of 
Representatives  and  the  managers  that  this  trial  be  had  at  this  time. 
The  managers  are  of  opinion  that  they  can  have  this  case  ready  to 
be  proceeded  with  on  the  7th  instant,  the  day  designated  in  the  order, 
ana  it  does  seem  to  the  managers  that  the  respondent's  counsel 
should  give  some  better  reason  than  that  which  he  has  assigned  for 


64  IMPEACHMENT   OF  ROBERT  W.  AROHBALD. 

asking  a  postponement  of  the  consideration  of  the  order  which  I  have 
offered. 

I  respectfully  ask,  Mr.  President,  that  this  honorable  body  take 
up  that  question  and  settle  it  now.  If  the  respondent's  counsel  desire 
to  present  further  pleading  on  Saturday  this  order  does  not  preclude 
that,  and  if  the  managers  shall  desire  to  present  further  pleading  this 
order  does  not  preclude  that.  It  merely  settles,  Mr.  President,  the 
one  question,  and  that  is.  Shall  this  case  be  tried  at  this  session  of 
Confess,  beginning  on  the  7th  day  of  the  present  month  ?  That  is 
the  question,  and  tne  sole  question,  that  is  to  be  determined  by  the 
order.  If  at  any  time  during  the  progress  of  the  case  it  should  becomes 
necessary  to  meet  the  manifest  ends  of  justice,  of  course  I  assume  that 
this  honorable  court  would  do  as  any  other  court  would  do,  give  the 
opportunity  both  to  the  managers  and  to  the  respondent,  within  the 
bounds  of  reason  and  propriety,  to  present  further  pleadings  or  to 
simend  their  pleadings  from  time  to  time  as  justice  in  the  case  may 
require  and  as  it  may  meet  the  judgment  of  the  Senate  sitting  as  a 
Court  of  Impeachment. 

Mr.  WoRTHiNGTON.  Mr.  President,  the  respondent  and  his  counsel 
up  to  this  morning  have  taken  it  for  granted  that  in  view  of  the  order 
wnich  was  made  the  pleadings  shoiud  be  closed  on  or  by  Saturday 
next  at  the  hour  mentioned  in  the  order,  and  that  the  question  of  the 
time  of  the  trial  would  not  be  brought  up  until  that  time. 

I  think  what  has  been  read  from  the  proceedings  in  the  case  against 
Judge  Swayne  confirms  only  what  I  said  here  the  other  day,  that  it 
appeared  in  that  case  the  respondent  was  anxious  and  himself  pressed 
for  an  early  trial.  The  matter  was  before  the  Senate  about  the  1st  of 
February  and  the  short  session  was  to  come  to  an  end  on  the  4th  of 
March.  For  that  reason  they  were  waiving  their  rights  and  privi- 
leges and  the  usual  rules  which  obtain  in  all  courts,  so  far  as  I  know, 
in  regard  to  fixing  the  day  of  trial.  Now,  I  do  not  see  that  any  in- 
jury can  be  done  by  letting  this  matter  come  up  at  the  time  that  we 
had  reason  to  suppose  it  would  come  up  under  tiie  order  made  by  the 
Senate,  which  was  that  pleadings  should  close  and  that  we  should  all 
be  here  at  1  o'clock  or  12.30,  or  whatever  the  hour  mentioned  was,  on 
Saturday  next.  I  respectfully  urge,  therefore,  that  the  Senate  post- 
pone until  that  hour  action  upon  the  question  of  fixing  the  time  of 
trial. 

It  may  seem  very  plain  to  the  managers  that  the  Questions  which 
are  to  be  tried  are  already  determined,  out  from  my  listening  to  the 
reading  of  the  replication,  especially  considering  its  insufficiency  in 
regard  to  some  of  the  matters  which  are  set  up  in  the  answer,  it  seems 
to  me  it  will  be  necessary  for  the  respondent,  with  some  degree  of 
care,  to  present  his  reply  to  that  replication.  For  all  these  reasons  I 
ask  that  the  question  of  fixing  the  date  of  trial  be  passed  over  for  the 
present  until  Saturday,  when  the  pleadings  shall  be  closed. 

Mr.  Manager  Clayton.  Mr.  President,  I  ask  the  indulgence  of  the 
Senate  for  one  moment  to  reply  to  some  of  the  suggestions  made  by 
counsel.  I  beg  to  say  that  the  replication  sets  up  no  new  matter. 
Paragraph  1  of  the  replication  joins  issue  on  the  questions  of  law 
which  the  counsel  for  the  respondent  raised  in  the  answer;  that  is, 
it  joins  issue  on  the  demurrer  as  to  the  sufficiency  of  the  allegations. 
The  second  paragraph  of  the  replication  joins  issue  on  those  ques- 
tions of  fact  which  the  answer  of  the  respondent  denies,  and  traverses 
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the  facts  which  the  respondent  has  set  up  by  way  of  confession  and 
ayoidance  in  his  defense;  so  that  I  may  say  briefly  there  is  nothing 
new  presented  in  the  replication  of  whicn  the  counsel  for  tiie  respond 
ent  was  not  fully  advised  when  he  drew  the  answer. 

Again^  Mr.  President,  the  proposed  order  is  not  without  precedent. 
I  find  that  in  the  last  case  in  which  the  Senate  sat  as  a  court  of 
impeachment  the  pleadings  did  not  close  until  the  10th  day  of  Feb- 
ruary.    I  read  from  the  record  in  that  case: 

Ordered^  That  the  pleadings  in  the  matter  of  the  impeachment  of  Charles  Swayne 
haying  been  closed,  the  Secretary  inform  the  House  of  Representatives  that  the 
Senate  is  ready  to  proceed  with  the  trial,  etc. 

So  it  seems  that  the  managers  have  not  proposed  anything  un- 
usual. There  is  nothing  in  the  repUcation  which  can  be  treated  by  any 
possibility  as  in  the  nature  of  a  surprise  to  the  respondent  or  to  his 
counsel.  It  is  merely  a  joinder  of  issue,  as  I  have  said,  on  his  de- 
murrer as  to  the  legal  phases  of  the  matter  presented,  a  joinder 
of  issue  on  the  facts  which  the  respondent  denies,  and  a  traverse 
of  the  facts  which  he  sets  up  by  way  of  confession  and  avoidance. 
I  think  it  is  not  unusual,  but  is  quite  right  and  quite  proper  and  just 
to  all  parties  concerned,  that  this  matter  be  settled  now.  I  am  sure 
that  Senators  want  it  settled,  and  I  am  sure  the  House  of  Repre- 
sentatives desires  it  to  be  settled  now. 

In  reply  to  the  other  su^estion  made  by  the  distinguished  counsel 
that  the  defendant  in  the  owayne  case  desired  an  early  trial,  it  will 
be  recalled  by  you,  Mr.  President — ^for  I  remember  that  the  distin- 
guished Senator  who  now  occupies  the  chair  was  a  Member  of  the 
Senate  at  that  time — that  the  end  of  that  Congress  was  approaching, 
and  it  was  not  possible  to  long  delay  the  trial  of  that  case  because 
Congress  was  about  to  expire.  It  had  to  be  tried  during  the  month 
of  February.  So  that  it  does  not  appear  that  the  defendant  was 
either  opposed  to  a  speedy  trial  or  favored  a  speedy  trial.  That  is 
a  mere  matter  of  inference,  and  I  would  have  supposed  that  perhaps 
the  respondent  in  that  case,  as  in  this  case,  and  as  respondents  gen- 
erallv  ao,  would  want  time,  and  I  suppose  he  did  not  do  what  he  Imew 
would  be  an  unnecessary  thing  and  a  foolish  thing  to  do,  ask  for  the 
postponement  of  that  case  furaier  than  some  time  during  the  month 
of  February.  That  Congress  during  which  the  trial  was  had  was  to 
expire  by  constitutional  limitation  on  the  4th  of  March  next  follow- 
ing the  date  for  which  the  trial  was  asked  to  be  fixed. 

This  matter  has  been  under  consideration  in  the  House  and  under 
consideration  in  the  Senate  itself  sitting  as  a  Court  of  Impeachment, 
and  the  respondent  is  fully  apprised  of  the  witnesses  who  will  be 
examined  against  him.  He  is  fully  informed  as  to  the  charges,  and 
we  have  suggested  nothing,  it  seems  to  me,  that  requires  any  further 
pleading  on  his  part.  An  answer  similar  to  the  one  that  is  interposed 
nere  was  interposed  in  Judge  Swavne's  behalf,  and  a  replication  simi- 
lar to  the  one  nere  was  interposed  on  the  part  of  the  managers  of  the 
House.  The  mani^ers  on  me  part  of  the  House  in  the  late  case  of 
Swayne — since  the  Belknap  case — ^proceeded  largely,  if  not  altogether, 
upon  the  plan  that  has  been  pursued  in  this  case.  It  will  be  remem- 
bered that  in  the  Belknap  case  the  articles  of  impeachment  were 
presented,  an  answer  was  made,  followed  by  a  replication,  a  rejoinder, 
a  surrejoinder,  and,  in  short,  the  system  of  common-law  pleadings 
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was  pursued  down  to  the  similiter,  which  was  finally  filed  in  the  case, 
and  the  trial  then  began. 

I  repeat  that  the  replication  filed  in  this  case  by  the  managers  on 
the  part  of  the  House  joins  issue  on  the  questions  of  law  and  fact 
and  presents  no  new  matter,  and  therefore  the  managers  respectfully 
insist  that  the  order  be  now  entertained  and  entered. 

Mr.  WoRTHiNGTON.  Mr.  President, 'Op thing  could  more  clearly  indi- 
cate the  danger  of  haste  in  this  matter  in  regard  to  the  pleadings  than 
what  has  just  fallen  from  the  lips  of  my  friend  Mr.  Manager  CTayton. 
He  says  we  are  informed  of  the  names  of  the  witnesses  ana  know  what 
is  coming.  Why,  Mr.  President,  the  most  important  question  that  is 
involved  in  this  case,  and  one  as  to  which  no  issue  has  been  joined, 
and  as  to  which  nothing  has  been  said  in  the  replication,  is  whether 
a  judge  of  a  court  of  the  United  States  can  be  brought  before  this 
triDunal  and  tried  upon  a  charge  as  to  which  he  knows  nothing  except 
the  mere  general  allegation  that  he  has  committed  an  offense.  I  beg 
leave  to  call  the  attention  of  the  President  and  of  the  Senate  to  that 
with  some  particularity.  In  article  6  of  the  articles  of  impeachment 
it  is  simply  charged: 

Article  6. 

That  the  said  Robert  W.  Archbald,  being  a  United  States  circuit  judge  and  a  jud^ 
of  the  United  States  Commerce  Court,  on  or  about  the  Ist  d&y  of  December,  1911,  did 
unlawfuUv,  improperly,  and  corruptly  attempt  to  use  his  influence  as  such  judge  with 
the  Lehign  Valley  Coal  Co.  and  the  Lehigh  Valley  Railway  Co.  to  induce  the  officers 
of  said  companies  to  purchase  a  certain  interest  in  a  tract  of  coal  land  containing  800 
acres,  which  interest  at  said  time  belonged  to  certain  persons  known  as  the  Everhart 
heirs. 

Wherefore  the  said  Robert  W.  Archbald  was  and  is  guilty  of  nusbehavior  in  office 
and  was  and  is  guilty  of  a  misdemeanor. 

Now,  in  answer  to  that  article  the  respondent  says: 

2.  That  while  respondent  denies  that  on  or  about  the  Ist  day  of  December,  1911,  or 
at  any  other  time,  ne  unlawfully  or  improperly  or  corruptly  or  otherwise  attempted 
to  use  his  influence  as  a  circuit  judge  or  as  a  judge  of  tne  United  States  Commerce 
Court  with  the  Lehigh  Valley  Coal  Co.  and  the  Lehigh  Valley  Railroad  Co.,  or  with 
either  of  them,  to  inauce  the  officers  of  said  companies,  or  either  of  them,  to  purchase 
any  interest  belonging  to  persons  known  as  the  Evernart  heirs  in  any  tract  of  coal 
land  containing  800  acres,  or  to  purchase  any  interest  in  any  tract  of  land^  respondent 
is  advised  and  avers  that  said  article  is  general,  vague,  and  indefinite  with  regard  to 
the  offense  sought  to  be  chaiged  therein;  that  it  does  not  sufficiently  inform  respond- 
ent in  what  respect  he  is  intended  to  be  charged  as  having  attempted  to  use  his  mflu- 
ence  as  United  States  circuit  judge  and  judfi;e  of  the  United  States  Commerce  Court 
with  tiie  Lehigh  Valley  Coal  Co.  and  the  Lenigh  Valley  Railroad  Co.,  in  that  it  does 
not  state  in  wnat  said  attempts  consisted  or  with  what  officers  or  agents  of  said  com- 
pany, or  either  of  them,  or  under  what  circumstances  the  alle^d  attempts  were  made 
and  does  not  in  anv  other  wa}r  give  respondent  such  information  as  to  tne  real  charge 
intended  to  be  made  against  him  in  the  said  sixth  article  as  will  enable  him  to  prepare 
for  trial  thereon. 

So,  in  the  thirteenth  article,  I  would  like  the  Senate  to  consider 
the  position  of  a  judge  of  a  Federal  court  who  is  called  upon  to  pre- 
pare for  trial  on  a  charge  of  this  kind: 

That  during  the  time  in  which  the  said  Robert  W.  Archbald  has  acted  as  such 
United  States  district  judge  and  jud^  of  the  United  States  Commerce  Court  he,  the 
said  Robert  W.  Archbald,  at  divers  times  and  places,  has  sought  wrongfully  to  obtain 
credit  from  and  through  certain  persons  who  were  interested  in  the  result  of  suits  then 
pendine  and  suits  that  had  been  pending  in  the  court  over  which  he  presided  as  judge 
of  the  aistrict  court,  and  in  suits  pending  in  the  United  States  Commerce  Court,  of 
which  the  said  Robert  W.  Archbald  is  a  member. 
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In  answer  to  that  part  of  the  thirteenth  article,  after  setting  up 
that  it  charges  two  offenses  and  ought  to  be  dismissed  for  that  reason, 
because  the  respondent  is  entitled  to  the  separate  judgment  of  the 
Senate  on  each  charge  against  him  and  not  to  have  two  or  three 
embodied  in  one  article,  so  that  there  might  be  less  than  two-thirds 
vote  him  guilty  on  one  and  less  than  two-thirds  vote  him  guilty  on 
the  other,  but  on  the  whole  tl^re  would  be  two-thirds.  Waiving  for 
the  present  moment  that  consideration,  I  ask  the  Senate  to  take  notice 
of  the  answer  which  we  make  to  that  charge  in  another  respect: 

3.  The  respondent  is  further  advised  and  avers  that  said  article  is  genera] ,  vague, 
and  indefinite  with  respect  to  the  first  offense  sought  to  be  charged  therein,  to  wit, 
the  obtaining  of  credit  from  persons  interested  in  efUits  pending  in  the  courts  over 
which  respondent  presided,  and  does  not  give  respondent  such  information  as  to  the 
nature  and  character  of  the  charge  intended  to  be  made  against  him  as  will  enable 
him  to  prepare  for  trial  thereon  in  that  it  does  not  inform  the  respondent  at  what  times 
or  at  what  places  or  from  what  persons  or  under  what  circumstances  or  in  what  way  it 
is  intendea  to  charge  that  the  respondent  obtained  credit,  and  that  to  require  the 
respondent  to  further  answer  said  charge  would  not  be  agreeable  to  law  or  justice. 

And  in  the  summons  that  has  been  served  upon  the  respondent  he 
is  called  upon  to  appear  here  and  answer  to  such  proceedings  as  may 
be  agreeable  to  law  and  justice.  I  have  read  what  two  of  the  articles 
charge  and  the  answer  made  in  regard  to  them;  and  if  you  will  look 
at  the  replication,  as  I  have  heard  it  here,  there  is  no  reply  to  those 
averments  of  the  answer.  It  is  neither  admitted  nor  denied  that 
those  charges  are  so  va^e  and  indefinite  that  no  judge  can  legally 
or  lawfully  be  brought  mto  this  tribunal  to  be  tried  tnereon.  The 
replication,  as  I  remember,  states : 

That  the  said  articles  do  severally  set  forth  impeachable  offenses. 

As  to  that  I  am  making  no  point  now.  Then  it  proceeds  to  deny 
each  and  every  averment  of  the  answer  which  denies  or  traverses  the 
acts  chained  in  the  articles  of  impeachment.  There  is  no  reply  here, 
and  there  is  no  issue  made  upon  tne  great  and  important  funaamental 
fact  in  this  case,  one  as  to  which  I  would  thank  the  managers  if  they 
can  find  anything  which  approaches  a  precedent,  that  the  judge  of  a 
Federal  court  can  be  brougnt  before  this  tribunal  and  asked  to  answer 
to  an  indictment — for  this  impeachment  is  nothing  but  an  indict- 
ment—which simply  charges  in  general  terms  that  he  has  committed 
an  offense. 

We  expect  in  some  manner  in  our  answer  which  we  shall  make  to 
this  rephcation  to  call  attention  to  that  fact  and  either  put  ourselves 
in  a  position  in  which  we  may  ask  the  Senate  to  determine  that  those 
charges  shall  not  be  considered  any  further  or  that  the  managers  may 
have  leave  to  say  whether  they  stand  upon  the  proposition  that  a 
general  charge  or  that  kind  is  sufficient  or  to  amend  their  charges  so 
that  they  shall  be  specific. 

It  does  seem  to  me,  Mr.  President,  that  it  is  unduly  pressing  this 
respondent  and  the  situation  in  which  he  is  placed  to  attempt  at  this 
moment  and  in  this  way,  instead  of  at  the  time  it  would  ordinarily  be 
supposed  the  matter  would  come  up,  on  next  Saturday,  to'  settle  the 
important  question  of  fixing  a  day  for  the  trial;  and  I  ask  that  it  be 
allowed  to  go  over  until  the  court  meets  on  Saturday,  at  the  time 
heretofore  &ced. 

Mr.  Manager  Clatton.  Mr.  President,  I  beg  the  pardon  of  the 
Senate  for  occupying  so  much  time  on  this  matter,  but  I  merely 


68  IMPEACHMENT  OF  BOBEBT  W.  ABOHBALD. 

want  to  make  a  suggestion,  and  that  is,  that  issue  is  joined.  The 
very  question  of  the  insufficiency  of  the  allegations  or  averments 
made  m  articles  6  and  13  is  raised  by  an  answer  in  the  nature  of  a 
demurrer,  which  the  respondent  interposed.  We  have  squarely  met 
that.  As  I  say,  we  have  met  that  contention  of  the  legal  insufficiency 
of  that  averment  by  answer  to  that  dgmurrer  saying  that  it  is  suffi- 
cient. That  presents  a  law  question  tor  the  Senate  to  try  when  that 
question  comes  up  after  the  trial  is  begun.  That  is  not  the  question 
now  before  the  court.  The  Question  now  before  the  court  is  simply 
whether  or  not  this  court  shall  fix  a  time  for  the  trial  of  this  case. 

As  I  said  in  the  beginning,  there  is  no  disposition  on  the  part  of  the 
managers  to  precluae  the  respondent  from  bringinff  any  further 
pleading  into  this  court  that  he  may  deem  proper,  ana  certainly  the 
managers  have  reserved  the  right  in  their  replication  to  bring  further 
pleadings.  It  is  simply  a  question  as  to  when  the  Senate  will  enter 
upon  the  trial  of  this  case.  You  are  not  now  called  upon  to  settle 
tne  pleadings;  we  are  not  asking  you  to  do  that;  we  are  simply  asking 
you  to  set  this  case  down  for  tnal  at  a  particular  time.  On  Saturday 
the  respondent  can  file  a  further  answer,  if  he  wants  to  do  so,  and  on 
Saturday,  if  we  so  desire,  we  shall  ask  this  honorable  court  to  give 
us  further  time  to  make  replication  to  his  further  answer,  if  we  deem 
it  necessary. 

There  is  but  one  question  raised  by  this  order:  Will  this  court  pro- 
ceed with  the  trial  oi  this  case  on  the  7th  day  of  August  and  have  the 
witnesses  subpoenaed,  so  that  they  may  be  here  ?  That  is  all  the  man- 
agers have  asKed  you  to  determine  to-day. 

Mr.  WoBTHiNGTON.  All  that  I  am  asking  now,  Mr.  President,  is 
that  the  consideration  of  that  matter  be  postponed  until  Saturday, 
when  the  court  again  meets. 

Mr.  Nelson.  Mr.  President,  I  should  be  glad  if  counsel  for  the  re- 
spondent would  state  before  we  act  on  this  question  at  what  time  they 
will  probablj  be  ready  for  trial — ^what  time,  if  any,  they  ask  in  pre- 
paring for  trial.    I  should  like  to  hear  them  on  that  point. 

Mj.  Woethington.  Well,  Mr.  President,  I  am  very  anxious  to 
have  the  consideration  of  that  matter  postponed,  so  that  we  may  prop- 
erly prepare  and  present  it  to  the  Senate.  From  what  I  now  know  of 
the  situation,  while  I  shall  present  my  reasons  to  the  Senate  as  fully  as 
I  can  if  I  am  required  to  d.o  so  now,  it  will  simply  amount  to  a  denial 
of  justice  to  attempt  to  bring  the  respondent  to  trial  on  the  7th  day  of 
August  or  anywhere  near  that  time.  I  wish  to  ask  consideration  of 
the  fact  that  there  are  13  cases  to  be  tried  here  instead  of  1,  and  we 
shall  require  a  great  deal  of  time  for  that.  I  should  very  much  like 
if  we  could  have  until  Saturday  to  be  able  to  present  to  the  Senate 
fully  a  statement  as  to  the  time  we  shall  ask  and  why  we  ask  it.  It  is 
only  for  the  reason  that  I  want  time  for  proper  preparation  for  the 
discussion  of  that  question  that  I  am  asking  that  the  matter  go  over 
until  Saturday.  If  the  Senate  insists  that  it  be  taken  up  now,  I  will 
do  the  best  I  can. 

Mr.  Cummins.  A  parliamentary  inquiry. 

The  President  pro  temfobe.  The  Senator  from  Iowa  will  state 
his  parliamentaiy  Inquiiy. 

Mr.  Cummins.  Is  tne  question  now  pending  the  adopticm  or  rejec- 
tion of  the  motion  proposed  by  the  managers  of  the  House  of  Repre- 
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sentatives  or  is  it  upon  the  motion  or  request  made  by  counsel  for 
re^ondent  that  a  decision  of  the  matter  be  deferred  until  Saturday  9 

The  Pbesidbnt  pbo  tempobe.  The  Chair  will  respond  that  counsel 
for  the  respondent  has  not  presented  any  order  upon  which  he  has 
asked  the  action  of  the  Senate. 

Mr.  CuBiMiNS.  I  understood,  however,  that  counsel  for  the  respond- 
ent asked  the  Senate  to  postpone  until  Saturday  the  fixing  of  the  time 
for  trial.    Is  that  in  such  form  as  to  permit  the  Senate  to  act  upon  it  t 

The  Pbesident  pbo  XEi^tPOBE.  That  is  for  the  Senate  to  determine. 
The  rule  prescribes  that  if  any  Senator  requires  it,  any  motion  made 
either  by  the  managers  or  counsel  shall  be  reduced  to  writing  and  in 
that  way  be  presented  to  the  Senate. 

Mr.  WoBTHiNGTON.  I  was  about  to  say 

The  Pbesident  pbo  tempobe.  The  Chair  will  be  glad  to  submit  any 
motion  which  counsel  for  the  respondent  may  make. 

Mr.  WoBTHiNGTON.  The  rule  wnich  you  have  adopted  would  permit 
counsel  for  the  respondent  or  the  managers  to  make  oraUy  any  request 
for  an  order,  but  it  must  be  reduced  to  writing  if  required. 

I  make  orally  the  motion  that  the  question  of  fijdng  a  date  for  the 
trial  bepostponed  until  the  court  convenes  on  Saturday  next. 

Mr.  WOBKS.  Mr.  President,  counsel  simply  suggests  one  reason  why 
this  order  should  not  be  adopted,  namely,  tnat  it  should  not  be  made 
at  this  time,  but  later,  and  the  issue  is  very  squarely  presented  by 
the  order  itself,  and  in  my  opinion  the  vote  ihould  be  taken  on  the 
order.  If  Senators  believe  the  order  should  not  be  taken  to-day, 
because  of  the  suggestion  of  counsel  that  it  is  called  for  too  early, 
there  is  sufficient  reason  for  voting  against  it,  and  therefore  it  seems 
to  me  the  better  practice  is  to  take  me  vote  directly  upon  the  order 
presented. 

Mr.  Nelson.  Mr.  President,  pursuant  to  Rule  XIX,  I  move  that 
the  doors  of  the  Senate  be  closed  while  the  Senate  is  deliberating  upon 
this  question. 

The  Pbesident  pbo  tempobe.  The  Senator  irom  Minnesota  moves 
that  the  doors  of  the  Senate  be  closed  while  the  Senate  is  deUberating 
upon  this  question. 

Mr.  WoBTHiNGTON.  Mr.  President,  before  a  vote  is  taken  upon 
that  question,  may  I  be  assured  or  may  I  assume  that  the  Senate, 
if  it  decides  to  entertain  now,  instead  of  Saturday,  the  motion  to  fix 
the  7th  of  August,  will  give  us  an  opportunity  to  be  heard  before  it  is 
passed  upon ) 

The  Pbesident  pbo  tempobe.  That  is  for  the  Senate  to  determine. 

Mr.  Stone.  Why  can  not  counsel  be  heard  now  on  that — before  we 
go  into  executive  session  1 

Mr.  OvEBMAN.  I  rise  to  a  question  of  order. 

The  Pbesident  pbo  tempobe.  The  Senator  from  North  CaroUna 
will  state  his  question  of  order. 

Mr.  OvEBMAN.  The  motion  having  been  made  for  the  closing  of  the 
doors,  I  think  there  is  nothing  eke  before  the  Senate. 

Tlie  Pbesident  pbo  tempobe.  The  Chair  will  submit  the  question 
to  the  Senate. 

Mr.  Nelson.  If  counsel  desire  to  be  heard  further,  I  withhold  my 
motion  for  the  present. 

The  Pbesident  pbo  tempobe.  The  Senator  from  Minnesota  with- 
draws the  motion. 
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Mr.  Smith  of  Georgia.  The  counsel  did  not  indicate  to  the  Senator 
from  Minnesota  the  length  of  time  he  would  wish.  I  understood  the 
Senator  from  Minnesota  to  ask  that  counsel  would  at  least  give  us  an 
indication  of  the  length  of  time  he  would  probably  apply  for  when  he 
.  made  his  motion  and  urged  it.  That,  I  think,  would  be  valuable  infor- 
mation for  the  Senate,  even  in  considering  the  question  whether  we 
shall  postpone  the  formal  hearing  until  next  Saturday.  I  think  we 
woula  all  be  glad  to  have  an  indication  from  counsel"  as  to  the  time 
to  which  he  would  probably  move  that  the  case  be  postponed. 

Mr.  Borah.  Mr.  President,  as  lunderstand  the  requestof  thecounsel 
it  is  to  the  effect  that  he  may  have  until  Saturday  to  determine  what 
time  it  will  be  necessary  for  film  to  have  in  order  to  try  this  cause,  and 
counsel  have  requested  at  this  time  not  what  is  in  the  nature  of  a  post- 
ponement, but  m  the  nature  of  a  request  for  time  for  preparation,  to 
enable  him  to  advise  the  Senate  when  they  will  be  ready  for  trial.  I 
do  not  see,  therefore,  very  well  how  the  counsel  could  advise  us  at 
this  time  of  that  with  respect  to  which  he  desires  time  to  seek  informa- 
tion. 

Mr.  Smith  of  Georgia.  I  did  not  understand  counsel  to  express 
his  views  in  that  way.  I  understood  he  wanted  until  Saturday  as 
the  time  to  present  liis  motion  for  a  postponement.  I  did  not 
understand  him  to  indicate  that  he  could  not  now  give  us  some 
intimation  as  to  the  length  of  time  to  which  he  would  wish  to  post- 
pone the  case  if  we  agree  to  his  view  of  postponement. 

My  reason  for  adding  the  suggestion  to  what  was  said  by  the 
Senator  from  Minnesota  is  the  peculiar  condition  in  which  we  are 
at  present.  The  time  of  the  year,  the  length  of  time  the  session 
has  alreadv  lasted,  make  it  desirable  for  all  of  us  to  know  as  early  as 
possible,  ii  the  case  is  to  be  postponed,  the  time  to  which  the  post 

Eonement  is  to  take  place.  I  still  think,  if  counsel  can  do  so,  it  would 
e  valuable  to  many  of  us  to  know  the  length  of  time  for  wliicli  he 
would  probably  ask  a  postponement,  if  he  now  knows. 

Mr-  WoRTHiNGTON.  Mr.  President,  I  should  say,  from  mv  present 
information  as  to  what  will  be  required  in  this  case  and  tKe  means 
we  have  of  doing  it,  that  it  will  be  utterly  impossible  for  the  respond  - 
ent  to  be  properly  prepared  for  trial  before  tne  15tli  day  of  October. 

I  am  at  a  great  less  to  know  what  I  ought  to  say  at  this  time  as 
to  the  reasons  why  we  ask  for  that  time,  or  whether  the  Senate 
will  first  pass  upon  the  question  whether  I  may  have  until  Saturday 
to  prepare  myself  on  that  subject.  It  does  not  seem  to  me  that 
any  great  harm  can  come  from  waiting  from  now  until  Saturday  at 
noon  for  the  purpose  of  enabling  us  to  prepare  and  to  state  properly 
to  the  Senate  the  reasons  why  we  ask  for  a  delay  until  the  15th  of 
October. 

Mr.  Works.  If  counsel  for  the  respondent  is  through,  I  want  to 
suggest  that  if  counsel  now  believe  that  he  shall  desire  a*s  long  a  time 
as  that,  which  would  take  us  beyond  the  present  session  of  Congress, 

§robably,  there  should  be  some  understanding  on  the  part  of  the 
enate  as  to  whether  a  formal  showing  will  be  reauired  or  a  sufficient 
ground  for  a  continuance,  so  that  if  the  matter  should  be  postponed 
until  Saturday,  counsel  may  understand  that  in  order  to  secure  a 
continuance  it  will  be  necessary  on  his  part  to  make  some  showing 
that  will  be  satisfactorv  to  the  Senate. 
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I  suppose  there  is  no  Member  of  this  body  who  is  more  anxious  to 
see  this  session  of  Congress  brought  to  a  close  than  I  am,  but  this  is 
an  important  matter  which,  it  seems  to  me,  should  be  disposed  of 
and  disposed  of  speedily.  The  respondent  would  naturally  aesire  on 
his  own  part  that  the  case  should  be  speedily  tried,  if  he  can  properly 
prepare  niniself  for  the  trial.  On  the  other  hand,  the  Government 
IS  interested  in  the  question  whether  one  charged  with  high  crimes 
and  nusdemeanors  shall  be  permitted  to  hold  his  seat  upon  the  bench 
for  an  unnecessary  leneth  or  time.  In  a  case  of  this  kind  there  should 
be  no  unnecessary  delay,  and  yet  the  respondent  should  have  every 
reasonable  opportunity  to  prepare  himself  for  the  trial. 

It  does  seem  to  me  that  for  that  reason  there  should  be  some 
understanding  between  the  Senate  and  counsel  for  the  respondent 
whether  the  Senate  is  willing  to  postpone  the  trial  of  this  case  imtil 
the  15th  of  October  merely  upon  the  request  of  counsel,  or  whether 
a  formal  showing  of  ground  for  continuance  will  be  required.  That, 
I  think,  should  be  done  now,  in  justice  to  counsel. 

Mr.  Martin  of  Virginia  obtained  the  floor. 

Mr.  LoDOE.  I  rise  to  a  question  of  order. 

The  President  pbo  tempore.  The  Senator  from  Massachusetts 
will  state  bis  questi  on  of  order. 

Mr.  Lodge.  The  Senator  from  Minnesota  made  a  motion,  as  pro- 
vided by  the  rule  that  the  Senate  consider  this  question  benind 
closed  doors.  H^  'withdrew  it  in  order  to  give  counsel  for  the  re- 
spondent an  opportunity  to  state  the  time  he  desired.  I  think  it  is 
clearly  out  of  order  to  go  on  and  discuss  the  merits  of  the  question, 
inasmuch  as  the  motion  to  consider  it  behind  closed  doors  has  been 
made. 

Mr.  Martin  of  Virginia.  I  understood  the  Senator  from  Minnesota 
to  withdraw  his  motion. 

The  President  pro  tempore.  The  Senator  from  Minnesota  with- 
drew that  motion  and  the  Senator  from  Virginia  has  the  floor. 

Mr.  Martin  of  Virginia.  Mr.  President,  I  will  proceed  to  say  what 
I  had  in  mind.  I  hope  the  Senator  from  Minnesota  will  not  again 
present  his  motion.  I  hope  we  will  proceed  in  open  session  to  consider 
every  question  involved  in  this  case  and  every  phase  of  the  case,  and 
that  there  will  be  no  closed  doors  on  any  proposition  that  may  arise. 
But,  of  course,  I  simply  throw  out  that  in  passing  for  the  considera- 
tion of  the  Senator  from  Minnesota. 

What  I  desire  to  say  at  present  is  this:  The  managers  on  the  part 
of  the  House  have  moved  that  the  7th  day  of  August  be  fixed  as  the 
time  to  proceed  with  the  trial  of  this  case.  Counsel  for  respondent 
asks  that  that  motion  maj^  not  be  disposed  of  to-day.  He  states  that 
he  desires  to  give  reasons  why  the  case  should  not  be  proceeded  with 
on  the  7th  of  August,  but  that  he  is  not  prepared  to  give  those 
reasons  to-day.  He  simply  asks  until  day  after  to-morrow  to  prepare 
and  present  to  the  Senate  the  reasons  which  he  desires  to  present  to 
show  that  we  ought  not  to  proceed  with  the  trial  of  this  case  on  the 
7th  of  August. 

It  seems  to  me  it  is  a  matter  of  very  little  consequence  whether  we 
fix  the  time  to-day  or  day  after  to-morrow.  I  am  anxious  that  it  shall 
be  done  at  the  earliest  practicable  moment.  If  this  case  is  to  be  pro- 
ceeded with  to  the  ena  before  an  adjournment  of  the  Senate,  I  am 
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anxious  to  know  it.  The  Members  of  the  House  are,  of  course,  anx- 
ious to  know  it.  But  we  can  not  afford  to  be  harsh  or  unreasonable 
or  to  deny  any  right  or  to  do  any  injustice  in  respect  to  this  matter, 
and  surely  no  harm  will  come  to  anyone  by  giving  counsel  until  day 
after  to-morrow  to  present  his  reasons  why  the  case  should  not  be 
proceeded  with  on  the  7th  day  of  August. 

I  will  be  much  gratified  if  the  managers  on  the  part  of  the  House 
can  see  their  way  clear  to  let  the  consideration  of  the  motion  submitted 
by  them  go  over  until  Saturday. 

Mr.  Manager  Clayton.  Mr.  President,  I  have  conferred  with  my 
associate  managers,  and  I  think  the  suggestion  made  by  the  Senator 
from  Virginia  is  a  verv  proper  and  reasonable  one.  In  view  of  the 
reasons  he  has  assigned  for  postponing  the  further  consideration  of  the 
order  which  I  proposed  to  the  court  this  morning,  we  will  adopt  the 
suggestion  made  oy  the  Senator  from  Virginia  and  agree  that  the 
further  consideration  of  this  order  to  fix  the  time  for  the  trial  of  this 
case  for  the  7th  day  of  August  be  postponed  until  Saturday  next — 
day  after  to-morrow.  We  shall  tnen  respectfully  insist  upon  the 
adoption  of  that  order  and  upon  an  early  trial  of  this  case. 

Tne  Pbesedent  pbo  tempobe.  Counsel  on  the  part  of  the  respond- 
ent asks  that  the  consideration  of  the  question  as  to  when  the  trial 
shall  be  proceeded  with  be  postponed  for  determination  until  Sat- 
urday. Is  there  objection  ?  If  not,  by  imanimous  consent  it  is  so 
ordered.  Is  there  any  other  matter  the  managers  on  the  part  of  the 
House  desire  to  present? 

Mr.  Manager  Clayton.  There  is  nothing  else,  Mr.  President,  and 
having  no  ouier  business  before  the  Senate,  we  beg  leave  at  this  time 
to  retire. 

The  Pkesident  pro  tempobe.  The  Chair  calls  attention  to  the  fact 
that  there  is  no  regular  order  as  to  the  hour  of  meeting  of  the  Senate 
for  the  trial  of  the  impeachment.  Possibly  it  may  be  necessary  to 
make  one  at  this  time. 

Mr.  Lodge.  Did  not  the  previous  order  fix  the  hour  for  the  meeting 
on  Saturday  ? 

The  President  pro  tempore.  The  order  which  was  presented  by 
the  Senator  from  Massachusetts  on  a  previous  date,  and  which  was 
adopted  by  the  Senate^  related  only  to  this  day. 

Mr.  Lodge.  Only  to  this  day  ? 

The  President  pro  tempore.  Yes. 

Mr.  Lodge.  TTien  I  move  that  when  the  court  adjourns  to-day  it 
be  to  meet  at  2  o'clock  on  Saturday  next. 

The  President  pro  tempore.  The  Senator  from  Massachusetts 
asks  that  the  Senate  order  that  when  the  Senate  sitting  as  a  Court  of 
Impeachment  adjourns  to-day  it  shall  be  to  meet  at  2  o'clock  on 
Saturday  next.  Is  there  objection  1  If  not,  it  will  be  so  ordered^ 
by  unanimous  consent. 

The  managers  on  the  part  of  the  House  thereupon  retired  from 
the  Chamber. 
The  respondent  and  his  counsel  withdrew  from  the  Chamber. 

The  Senate  sitting  as  a  Court  of  Impeachment  thereupon  (at  I 
o'clock  and  55  minutes  p.  m.)  adjourned  until  Saturday,  August  3, 
1912,  at  2  o'clock  p.  m. 
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SATUBDAT,  AUGUST  8,  1912. 

In  the  Senate  or  the  Unitbd  States. 

The  Prbsidbnt  pro  tempore  (Mr.  Bacon).  The  hour  of  2  o'clock 
having  arrived,  to  which  the  Senate  sitting  as  a  Cojirt  of  Impeach- 
ment adjoumea,  the  Senate  is  now  in  session  for  the  trial  of  the 
articles  of  impeachment  presented  by  the  House  of  Representatives 
against  Bobert  W.  Archbald. 

The  managers  on  the  part  of  the  House  of  Bepresentatives  were 
announced  and  were  conducted  by  the  Assistant  Doorkeeper  to  the 
seats  assigned  to  them  in  the  area  in  front  of  the  Secretary's  desk. 

The  respondent,  Judge  Bobert  W.  Archbald,  accompanied  by  his 
counsel,  Mr.  A.  S.  Worthington,  and  Mr.  Bobert  W.  Archbald,  jr., 
entered  the  Chamber  and  took  the  seats  provided  for  thenu 

The  PB£sn>ENT  fro  tempore.  The  Sergeant  at  Arms  will  make 
proclamation. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

Mr.  Gallinger.  Mr.  President,  I  will  ask  if  it  is  in  order  to  make 
a  point  of  no  quorimi.    It  it  is,  I  desire  to  make  it. 

The  PR£sn>ENT  pro  tempore.  The  Chair  holds  that  it  is. 

Mr.  Gallinger.  I  make  the  point  of  no  quorum. 

The  President  pro  tempore.  The  Secretary  will  call  the  roll  of  the 
Senate. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names : 

Ashurst,  Bacon,  Bailey,  Bankhead,  Borah,  Bourne,  Bradlev,  Bran- 
degee,  Bristow,  Bryan,  Burnham,  Burton,  Catron,  Clark  of  Wyoming, 
Crawford,  Cullom,  Cummins,  Dillingham,  Fall,  Fletcher,  Gallinger, 
Gronna,  Hitchcock,  Johnston  of  Alabama,  Jones,  La  FoUette,  Lodge, 
McCumber,  McLean,  Martin  of  Virginia,  Martine  of  New  Jersey, 
Massey,  Myers,  Nelson,  Newlands,  O'uorman,  Overman,  Page, 
Perkins,  Pomerene,  Beed,  Boot,  Sanders,  Shively,  Simmons,  Smith 
of  Arizona,  Smith  of  G^rgia,  Smith  of  Michigan,  Smith  of  South 
Carolina,  Smoot,  Stone,  Sutherland,  Swanson,  Thornton,  Tillman, 
Townsend,  Warren,  Watson,  Wetmore,  Works. 

The  PREsroBNT  pro  tempore.  Upon  the  call  of  the  roll  of  the  Senate 
60  Senators  have  responded  to  their  names.    A  quorum  is  present. 

Mr.  Borah.  May  1  inquire  how  many  Members  of  the  Senate  have 
notyet  been  sworn  in  the  court  ? 

The  President  pro  tempore.  If  it  is  desired,  the  Secretary  will 
report  the  names  of  the  Senators  who  have  not  yet  beeii  sworn. 

The  Secretary  read  as  follows: 

Meflsra.  Brown,  Chilton,  Curtis,  Davis,  Dixon,  du  Pont,  Gore,  Lea,  Owen, 
Bayner,  and  Bichardson. 

The  PREsroENT  pro  tempore.  The  Journal  of  the  last  sitting  of  the 
court  will  be  read. 

The  Secretary  rlsad  the  Journal,  and  it  was  approved. 

The  PHEsroBNT  pro  tempore.  The  order  which  has  iust  been  read, 
in  reciting  the  proceedings  of  the  former  meeting,  is  the  order  which 
was  pencUng  at  the  time  of  the  adjournment  of  the  Senate  at  its 
last  session  sitting  as  a  Court  of  Impeachment  The  Chair  will  in- 
quire of  the  managers  on  the  part  ox  the  House  whether  they  desire 
now  to  bring  that  to  the  attention  of  the  Senate ! 
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Mr.  Manager  Clayton.  Mr.  President- 


Mr.  WoRTHiNGTON.  Excuse  me  for  a  moment. 

Mr.  Manager  Clayton.  Yes. 

Mr.  WoBTHiNGTON.  Mr.  President,  before  the  question  of  fixing  a 
date  for  the  trial  is  taken  up,  I  wish  to  state  that  after  more  carerul 
consideration  of  the  pleadings  in  the  case  and  what  was  said  in  ref- 
erence to  what  has  been  put  upon  those  pleadings,  and  especially  the 
replication,  the  counsel  and  tne  responaent  himself  have  concluded 
that  it  is  not  necessary  to  file  any  lurther  pleadings ;  and  I  accord- 
ingly notified  the  managers  of  that  by  letter  to  Mr.  Manager  Clay- 
ton. I  should  like  to  have  that  letter  incorporated  in  the  record 
at  this  point  as  explaining  why,  after  what  took  place  here  on 
Thursday,  we  are  now  willmg  to  go  on  without  any  further  plead- 
ings. 

Mr.  Manager  Clayton.  Mr.  President,  the  managers  have  no  ob- 
jection to  the  suggestion  made  by  counsel  for  the  respondent. 

I  beg  to  say  to  the  court  that  I  brought  along  with  me  the  letter 
referred  to  by  the  counsel  for  the  respondent  I  received  the  letter 
this  morning,  and  I  think  it  proper  that  it  be  incorporated  into  the 
proceedings  at  this  point.  I  therefore  ask  that  the  clerk,  in  accord- 
ance with  the  suggestion  of  the  counsel,  read  the  letter  at  this  time. 

The  Pkesident  pbo  tempobb.  It  will  be  so  ordered,  without  objec- 
tion. 

The  Secretary  read  as  follows : 

Law  Oftioks  or  A.  S.  Wobthington, 
GoLuiiBLkN  BmLDiNo,  416  Fifth  Street  NW., 

Washirtffton,  D,  0.,  Auffuat  St,  1912. 
Hon.  Henby  D.  Clayton, 

Chairman  Board  of  Managers  in  the  matter  of 

the  impeachment  of  Robert  W.  Archbald. 

Deab  Sib  :  Inasmnch  as  connsel  for  Judge  Arcbbald  have  decided  not  to  file 
any  further  pleadings  In  his  case,  it  Is  due  to  the  board  of  managers  that  I 
should  notlf^y  them  of  that  fact  and  inform  them  why  counsel  have  changed 
their  minds  on  this  subject  since  the  argument  In  the  Senate  yesterday. 

In  the  respondent's  first  answer  to  each  of  the  articles  of  Impeachment  he 
avers  in  substance  that  the  article  does  not  set  forth  an  Impeachable  offense. 
In  the  first  paragraph  of  the  replication  filed  on  behalf  of  the  House  of  Repre- 
sentatives issue  was  Joined  on  these  answera  But  as  to  the  whole  of  the  sixth 
article  and  as  to  part  of  the  thirteenth  article  the  respondent  pleads  in  sub- 
stance that  even  if  the  article  sets  forth  an  impeachable  offense  it  sets  it  forth 
In  such  general  and  indefinite  terms  that  the  respondent  should  not  be  called 
upon  to  answer  it.  And  as  to  the  thirteenth  article,  the  plea  Is  made  that 
it  is  bad  because  it  undertakes  to  charge  in  one  article  two  separate  and  dis- 
tinct offenses. 

We  do  not  find  in  the  replication  any  distinct  reference  to  either  of  these 
two  last-mentioned  defenses,  relating  one  to  both  the  sixth  and  the  thirteenth 
articles  and  the  other  to  the  thirteenth  article  alone.  It  was  our  impression 
yesterday  that  for  this  reason  some  further  pleading  would  be  necessary  on  our 
part  as  to  these  two  matters.  However,  as  you  stated  in  the  Senate  yesterday 
that  it  is  the  understanding  of  the  board  of  managers  that  their  replication  is 
a  denial  of  all  our  allegations  as  to  the  insufficiency  of  the  articles  of  Impeach- 
ment, whether  on  one  ground  or  another,  counsel  for  the  respondent  have  de- ' 
elded  that  they  will  accept  this  construction  of  the  replication  made  by  the 
board  of  managers.  This  being  so,  no  further  pleading  seems  to  be  necessary, 
and  we  will  be  ready,  when  the  Senate  meets  to-morrow,  to  take  up  the  questl<Hi 
of  the  date  of  trial. 

Yours,  very  truly,  A.  S.  Wobthiwgtow, 

Of  Oounael  for  Respondent, 

Mr.  Manager  Clayton.  Mr.  President,  I  do  not  desire  to  be  hyper- 
critical of  tne  language  employed  by  the  counsel,  but  so  far  as  my 
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inyestimtion  goes,  I  am  led  to  understand  that  the  managers  of  the 
House  nave  never  before  been  spoken  of  as  a  board  of  managers. 
I  therefore  ask  the  counsel  to  strifee  from  his  letter  the  words  "  board 
of  "  wherever  they  occur.  We  are  not  a  board  of  managers.  We  are 
mana^rs  on  the  part  of  the  House  of  Representatives ;  and  while  not 
a  punst,  not  a  hairsplitting  dealer  in  technicalities,  I  think  it  is 
proper  that  in  papers  of  this  character  and  of  this  solemnity  the 
usual  forms  be  lollowed. 

Mr.  WoRTHiNGTON.  Mr.  President,  I  accede  to  the  request  of  the 
managers.    I  am  happy  to  call  them  by  the  name  they  select. 

The  PREsmENT  pro  tempore.  The  Secretary  will  make  the  correc- 
tion. 

Mr.  Manager  Clayton.  With  the  permission  of  the  court,  I  ask 
that  the  order  which  was  pending  before  the  court  when  adjourn- 
ment was  last  had  be  now  reported. 

The  Secretary  read  as  follows : 

Ordered,  That  lists  of  witnesses  be  furnished  the  Sergeant  at  Arms  by  ihe 
managers  and  the  respondent  who  shall  be  subpoenaed  by  him  to  appear  at  12 
o^dock  and  90  minutes  postmeridian  on  the  7th  day  of  August,  1012. 

Ordered,  That  the  cause  shall  be  opened  and  the  trial  proceeded  with  at  12 
o'clock  and  30  minutes  jpostmerldlan  on  the  7th  day  of  August,  1912. 

Mr.  Manager  Clayton.  Mr.  President,  I  have  conferred  with  the 
counsel  for  the  respondent,  and  desire  to  move  that  the  first  para- 
graph of  the  order—or,  if  the  order  were  divided,  it  would  be  the 
first  order — be  amended  by  adding  after  the  words  "nineteen  hun- 
dred and  twelve  "  the  words  which  I  ask  the  Secretary  to  report. 

The  Secbetart.  Add  at  the  end  of  the  first  order  the  following : 

And  further  ordered.  That  in  case  hereafter  the  managers  or  the  respondent 
may  desire  the  attendance  of  additional  witnesses,  in  such  case  the  managers 
or  the  respondent  may  have  the  witness  or  witnesses  desired  subpoenaed  iu 
accordance  with  the  practice  and  usage  of  the  Senate  upon  application  in  such 
form  as  may  l>e  approved  by  the  Presiding  Officer. 

The  PREsmENT  pro  tempore.  The  Chair  understands  that  the  man- 
agers on  the  part  of  the  House  desire  that  the  order  presented  by  them 
shall  be  modified  to  that  extent. 

Mr.  Manager  Clayton.  Yes;  and  that  meets  the  approval  of  coun- 
sel for  the  respondent. 

Mr.  WoRTHTNGTON.  It  is  true  we  have  agreed  upon  that  language 
80  far  as  the  first  part  of  the  order  is  concerned. 

Mr.  Manager  Clayton.  I  will  say,  if  I  may  be  permitted  for  just 
one  minute,  that  I  find,  upon  investigating  cases  like  this  that  have 
been  before  the  Senate,  that  sometimes  thi.*  proposition  which  is  em- 
bodied in  this  amendment  has  not  been  incorporated  in  the  order; 
butj  so  far  as  I  can  ascertain,  the  uniform  practice  of  the  Senate 
sitting  as  a  Court  of  Impeachment  has  been  alwavs  to  give  in  a 
proper  case  to  either  party  to  the  controversy  the  rignt  to  have  addi- 
tional witnesses  subpoenaed ;  and  the  amendment  is  in  proper  form. 

It  may  be  said  that  in  one  case,  at  least,  where  the  question  of  the 
adoption  of  a  proper  order  for  additional  witnesses  was  raised,  the 
application  was  referred  to  a  committee  of  three,  as  provided  in  the 
order.  We  think  that  duty  can  be  well  discharged  by  the  Presiding 
Oi&cer,  and  so  we  have  drawn  the  amendment  in  the  form  in  which 
it  is  presented. 

The  RttEsroBNT  pro  tempore.  Is  it  the  desire  of  the  Senate  that  the 
order  as  modified  shall  be  read  at  this  time?     [A  7>ause.]     If  not. 
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the  Chair  will  in<iuire  whether  the  managers  on  the  part  of  the 
House  have  anything  to  submit  in  support  of  that  order? 

Mr.  Manager  Clayton.  Mr.  Presicfent,  nothing  more  upon  tiie 
amendment ;  and  in  support  of  the  main  proposition,  the  subpomaing 
of  witnesses  and  fixing  a  day  for  the  trial  of  the  case^  I  have  but  little 
to  add  to  what  I  had  the  honor  and  privilege  of  saymg  to  the  Senate 
the  other  day. 

^  As  will  be  observed,  the  order  as  presented  embodies  two  proposi- 
tions, one  the  necessary  forerunner  of  the  other,  the  first  proposition 
being  to  provide  for  process  upon  the  witnesses  and  having  the  wit- 
nesses present,  and  then  the  second  order  or  the  second  proposition 
involved  in  the  order,  if  we  treat  it  as  one  order,  provides  for  a  day 
for  the  trial. 

I  may  say  that,  so  far  as  I  know,  whenever  an  order  of  this  kind 
has  be^  presented,  involving  the  two  propositions,  but  necessarily 
related,  there  perhaps  has  been  a  division  of  the  question.  But  in  its 
finality  it  is  really  out  one  question,  because  there  would  be  no  use 
to  have  the  witnesses  sul)poenaed  without  having  a  day  fixed  for  the 
trial,  and  if  a  day  for  the  trial  is  fixed,  then  an  appropriate  order  of 
course  as  a  corollary  ought  to  be  made  providing  for  tne  subpoBnaing 
of  witnesses. 

Mr.  President,  I  want  to  say  a  word  in  regard  to  the  action  of  the 
court  on  the  1st  day  of  this  month,  in  which  the  managers  were  per- 
suaded to  acauiesce  in  the  postponement  of  the  consideration  of  the 
question  of  nxing  a  day  for  the  trial,  upon  the  suggestion  of  the 
Senator  from  Idaho  [Mr.  Borah]  and  the  Senator  from  Virginia 
[Mr.  Martin],  that  the  respondent  should  have  until  to-day  to  pre- 
pare a  formal  application  for  a  continuance.  Perhaps  I  should  not 
use  the  word  "  continuance,"  for  the  counsel  for  the  respondent  this 
morning  informed  me  that  he  was  not  pleading  for  a  continuance, 
but  for  a  postponement,  and  therefore  to  accommodate  him  and  for 
the  sake  of  euphony  I  use  the  word  "postponement"  ;  but  it  is  a 
continuance  as  a  matter  of  substance  for  which  he  is  pleading. 

I  have  nothing  more  to  say,  Mr.  President,  except  that  upon  fur- 
ther conference  with  my  associate  managers  we  are  more  than  ever 
convinced  that  this  trial  ought  to  be  proceeded  with  now.  But  I  was 
about  to  say  a  bit  ago,  and  I  desire  now  to  call  the  attention  of  the 
Senate  to  the  fact,  that  yielding  to  the  sug^tion  made  by  the 
Senator  from  Idaho  and  the  Senator  from  Virginia,  and  agreeing 
that  this  matter  should  be  determined  to-day  instead  of  the  1st  day 
of  the  month  when  the  application  for  the  order  was  made,  subtracte 
from  the  time  allowance  nxed  in  that  order,  for  the  preparation  of 
the  subpoenaing  of  the  witnesses  and  the  trial  of  the  case,  three  days. 
That  order  contemplated  seven  days  for  the  subpoenaing  of  witnesses 
and  for  the  preparation  of  the  trial.  To-morrow  is  Sunday,  and 
therefore  we  could  not  have  the  process  to-morrow,  and  we  would 
have  only  Monday  and  Tuesday  intervening  between  now  and  the 
7th,  the  day  which  was  originally  fixed  in  the  order  for  the  trial. 

1  doubt  very  much,  Mr.  President,  to  be  frank  and  candid  with 
the  court,  and  I  hope  I  shall  be  all  through  the  trial  of  this  case, 
the  ability  of  the  Sergeant  at  Arms  of  the  Senate  to  serve  the 
process  on  these  witnesses  in  time  to  have  them  here  on  Wednesday. 
But  we  shall  leave  that  matter  entirely  to  the  judgment  of  the  Senate. 
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If  the  Senate  is  of  the  opinion  that  we  can  have  the  witnesses  here 
Wednesday  the  managers  on  the  part  of  the  House  will  be  ready  to 
proceed.  We  are  entirely  ready  to  proceed  on  every  other  phase  of 
the  case,  and  therefore  I  do  not  ask  that  the  time  be  put  over  beyond 
Wednesday,  but  I  make  the  suggestion  in  order  that  the  Senate  itself 
may  take  it  into  consideration. 

Mr.  President,  the  managers  have  nothing  else  to  suggest  now 
except  to  insist  that  this  case  be  set  down  for  trial  on  Wednesday 
next,  and,  of  course,  if  counsel  opposes  that,  as  we  understand  he  is 
here  to  oppose  that  proposition,  then  we  shall  ask  to  be  heard  in 
rephr  to  him. 

Mr.  WoKTHiNGTON.,  Mr.  President,  I  do  not  recall  that  the  Senate 
or  any  Member  of  it,  when  we  were  here  on  Thursday,  held  or  said 
that  what  was  to  be  done  to-day  was  the  presentation  of  a  motion 
for  a  formal  continuance,  by  which  I  understand,  as  that  term  is^ 
used  in  courts  of  justice,  an  application  to  have  the  case  go  over* 
to  the  next  term.  The  Senate  of  the  United  States  is  a  continuing 
body,  and  I  am  not  asking  for  any  postponement  beyond  the  time 
when  the  present  session  of  Congress  will  last.  We  arehere  therefore 
before  a  court,  the  case  at  issue,  and. the  question  is  simply.  When 
shaU  the  case  be  tried  or  when  shall  it  come  on  for  trial  ? 

Admonished,  however,  by  the  suggestions  made  by  my  friends, 
the  manajgers^  or  some  of  them,  I  have,  so  far  as  concerns  the  grounds 
upon  which  1  make  the  application  for  the  fixing  of  a  later  day,  put 
the  papers  in  the  form  oi  an  affidavit  by  the  respondent,  and  accom- 
panying affidavits  which  are  referred  to  in  it^  and  I  will  ask  that  the 
affidavit  of  the  respondent  be  read  at  this  pomt. 

The  Presidekt  pro  tempore.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows : 

IH  THE  Sehatb  ar  the  UmxED  States,  Srrniro  as  a  Goitbt  of  Impeachment. 

UNITED  STATES  V,   BOBEBT  W.  ABCHBALD. 

DiSTBiCT  OF  Columbia,  as: 

The  respondent,  Robert  W.  Archbald,  on  oath  says  as  follows : 

Shortly  before  the  articles  of  Impeachment  in  this  case  were  presented  to  the 
House  of  Representatives  by  its  Ck>mmittee  on  the  Judiciary,  I  attempted  to 
confer  in  Scnintou  with  those  of  my  counsel  who  reside  in  that  city  (where 
the  labor  of  preparias  for  the  trial  of  the  case  must  mainly  be  performed)  with 
reference  to  certain  matters  relating  to  my  defense.  I  found  that  one  of  them, 
Mr.  M.  J.  Martin,  was  in  a  hospital  In  Scranton,  where  he  had  just  undergone 
a  severe  surgical  operation,  and  that  the  other,  Mr.  Samuel  B.  Price,  had  brolcen 
down  in  health  and  in  conseqaence  thereof  had  left  Scranton,  and  that  it  was 
expected  that  he  would  be  absent  for  at  least  several  weeks.  I  have  recently 
obtained  affidavits  from  their  physicians  as  to  their  present  condition,  whi<^ 
I  submit  herewith. 

The  sonuBoiis  of  the  Senate  requiring  me  to  appear  on  July  19,  in  answer 
to  the  articles  of  impeachment  against  me,  was  served  upon  me  in  Scranton  at 
half  past  11  o'clock  on  the  night  of  July  17.  I  came  to  Washington  at  once, 
my  son,  Robert  W.  Archbald,  Jr.,  of  my  counsel,  accompanying  me  from  Phila- 
delphia. Ever  since  that  time  I  have  been  almost  constantly  engaged  in  con- 
ference with  my  counsel  in  reference  to  the  pleadings  in  the  case,  especially 
with  reference  to  the  answer  to  the  articles  of  impeachment,  and  I  have  not 
been  able^  nor  have  my  counsel,  to  give  any  time  to  that  part  of  the  preparation 
of  the  case  relating  to  the  actual  trial. 

Ever  since  I  arrived  in  Washington  on  July  18  I  have  been  endeavoring  to 
eogace  the  services  of  additional  counsel,  being  advised  by  my  present  counsel 
that  that  is  necessary.    In  every  such  case  I  have  found  that  the  person  with 
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whom  I  sought  to  communicate  was  on  his  vacation,  either  in  Bnrope  or  in 
this  country,  and  for  that  reason  I  was  either  unable  to  engage  his  services 
or  unable  to  get  into  communication  with  him  at  all. 

For  the  foregoing  reasons,  and  for  other  reasons  which  are  apparent  on  the 
record  in  this  case  and  which  will  be  stated  by  my  counsel,  it  will  be  impo8sib]«^ 
for  me  to  properly  prepare  for  my  trial  upon  the  several  articles  of  impeach- 
merit  before  the  middle  of  October  next.  •  I  have  no  wish  to  delay  the  trial  a 
single  day  beyond  what  I  myself  and  my  counsel  think  is  absolutely  essentia) 
to  fully  prepare  and  present  to  the  Senate  the  imi)ortant  questions  of  law  in- 
volved in  the  case,  and  to  investigate  and  obtain  the  evidence  relating  to  the 
numerous  questions  of  fact  which  will  arise  or  may  arise  during  the  triaL 

R.  W.  Abchbald. 

Subscribed  and  sworn  to  before  me,  a  notary  public  in  and  for  the  District 
of  Columbia,  this  3d  day  of  August,  1912. 

rsBAL.]  708IE  A.  Gorman, 

Notary  Public,  District  of  Columbia, 

Mr.  WoBTHiNGTON.  Now,  Mt.  President,  I  should  like  to  have 
read  the  affidavits  of  physicians  as  to  the  present  or  very  recent 
condition  of  the  two  counsel  referred  to  in  tiie  affidavit  of  the 
respondent 

The  President  pro  tempore.  The  affidavits  will  be  read  by  the  Sec- 
retary. 

The  Secretary  read  as  follows : 

To  the  honorable  the  United  States  Senate,  sitting  as  a  Court  of  Impeachments 

This  is  to  certify  that  M.  J.  Martin,  Esq.,  attorney  at  law,  of  the  city  of 
Scranton,  Pa.,  was  operated  upon  for  appendicitis  by  me,  a  practicing  physlciaD 
and  surgeon  of  said  city,  on  Saturday,  July  6,  instant ;  and  that  since  that  time 
he  has  been  and  stUl  is  in  my  hospital  under  my  charge,  and  that  his  condition 
is  such  that  he  can  not  with  safety  undertake  professional  work  for  upward  of 
eight  weeks  from  date. 

Beed  BUBlf& 

City  of  Scbanton, 

State  of  Pennsylvania,  ss: 

Dr.  Reed  Bums,  being  duly  sworn  according  to  law,  deposes  and  says  that 
he  is  a  practicing  physician  and  surgeon  of  Scranton,  Pa.,  of  upward  of  80 
years'  experience,  and  that  the  statements  made  in  the  above  certificate  are  cor- 
rect and  true. 

Reed  Bubns. 

Sworn  and  subscribed  before  me  this  22d  day  of  July,  A.  D.  1012. 
[seal.]  Ralph  W.  Rtmeb,  Notary  Public. 

My  commission  expires  January  21,  1015. 

To  the  honorable  the  United  States  Senate,  sitting  as  a  Court  of  Impeachment: 

This  is  to  certify  that  S.  B.  Price,  Esq.,  attorney  at  law,  of  the  city  of  Scran- 
ton, Pa.,  is  now  and  has  been  since  June  20,  1012,  under  my  professional  care. 
Chi  that  date  he  had  a  breakdown,  and  by  my  advice  and  direction  has  under- 
taken no  professional  work  since  that  time,  and  In  my  judgment  can  not  with 
safety  undertake  any  active  professional  work  for  upward  of  three  montha 
from  date,  during  which  time  it  will  be  necessary  for  him  to  give  himself  to 
complete  rest  and  recuperation. 

LUOIUS  O.  KSHNEDT. 
8TATE  OF  PENNSTLVANIA, 

County  of  Lackawanna,  ss: 

L.  G.  Kennedy,  being  duly  sworn  according  to  law,  deposes  and  says  that 
he  is  a  practicing  physician  of  Scranton,  Pa.,  and  has  been  for  upward  of  14 
years,  and  that  the  statements  made  in  the  above  certificate  are  correct  and 

true. 

Luoros  G.  Eeknedt. 

Sworn  and  subscribed  before  me  this  27th  day  of  July,  A.  D.  1012. 
[SEAL.]  Geoboe  L.  Pbok,  Notary  PubHe. 

My  commission  expires  February  21,  lOlS. 
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Mr.  WoRTHiNGTON.  Mr.  President,  I  wish  to  call  the  attention  of 
the  Senate  for  a  moment  or  two  to  some  of  the  matters  which  are  ap- 

Sarent  upon  the  record  in  this  case,  and  as  to  rwhich  therefore  no  am- 
avit  or  formal  paper  is  necessary,  as  corroborating  what  is  set  forth 
in  the  afKdavits  which  have  just  been  read,  and  as  indicating  that  it 
would  be  a  denial  of  justice  to  ask  this  respondent  to  come  here  and 
to  be  prepared  for  trial  in  this  case  on  the  7th  day  of  August,  or  at 
any  time  approaching  that  date. 

There  are  13  articles  of  impeachment  here,  so  that  instead  of  hav- 
ing to  prepare  for  the  trial  of  one  case  we  have  to  prepare  for  the 
trial  oi  13.  Not  being  advised,  as  we  can  not  be,  as  to  just  what  evi- 
dence the  honorable  managers  may  intend  to  introduce  in  support  of 
each  one  of  these  18  articles,  we  are  required  to  prepare  ourselves  to 
meet  every  possible  contingency  in  regard  to  each  one  of  them. 

Some  of  these  articles,  as  is  apparent  upon  inspection,  lead  neces- 
sarily to  the  investigation  of  a  great  mass  of  detailed  evidence.  The 
first  article  of  impeachment  refers  to  a  series  of  transactions  in  regard 
to  what  is  known  as  the  Katydid  culm  dump.  In  my  humble  judg- 
ment (and  I  think  it  will  be  corroborated  b;^  Senators  familiar  with 
the  trial  of  cases  who  may  examine  that  article  and  the  reply  to  it), 
the  trial  on  that  case  alone  might  well  last  a  week,  and  to  prepare  for 
it  would  take  more  than  that  time. 

So  as  to  the  second  article,  which  involves  a  long  series  of  transac- 
tions relating  to  alleged  efforts  on  the  part  of  the  respondent  with  a 
lawyer  named  Watson  to  have  certain  litigation  settled,  to  which  a 
railroad  company  was  a  party.  Take  a  case  of  that  cnaracter  and 
examine  it  alone,  and  I  think  you  will  find  that  it  would  simply  be 
impossible  for  the  counsel  to  properly  prepare  for  a  trial  of  even  one 
of  these  cases  in  the  time  to  which  it  is  proposed  to  limit  us. 

Mr.  Martine  of  New  Jersey.  I  ask  pardon,  but  if  the  gentleman 
will  face  this  way  we  might  get  the  benefit  of  his  statement.  We  can 
scarcely  hear  him. 

Mr.  WoBTHiNGTON.  I  am  much  obliged  to  the  Senator. 

Mr.  Mabtine  of  New  Jersey.  I  do  not  mean  that  you  shall  turn 
your  back  on  the  Presiding  Officer,  but  if  you  can  face  this  way  we 
would  benefit  by  your  remarks. 

Mr.  WoRTHiNOTON  (stepping  to  one  side  of  the  Secretary's  desk). 
If  there  is  no  objection,  may  1  stand  here? 

Now,  there  is  another  matter.  There  are  here  several  articles  of 
impeachment  which  are  of  the  most  general  character  that  it  is 
possible  to  imagine.  There  is  the  sixth  article,  for  instance,  in  which 
it  is  simply  charged  that  the  respondent,  at  some  time,  in  places 
not  mentioned,  with  somebody  not  indicated  except  that  he  was  an 
officer  of  a  certain  railroad  company,  used  his  influence  in  a  certain 
matter,  which  is  not  described,  with  the  officers  of  a  certain  rail- 
road company.  In  order  to  properly  prepare  for  the  defense  on 
that  article  alone,  it  is  necessary  for  the  respondent  to  consider  every- 
thing tiiat  has  happened  in  regard  to  that  railroad^  company,  not 
only  where  he  was  airectly  concerned,  but  where  it  might  be  reason- 
ably supposed  the  managers  would  claini  he  was  concerned.  Our 
East  experience  in  this  case  shows  that  it  is  very  possible  we  may  be 
eld,  or  attempted  to  be  held,  responsible  for  what  was  done  by 
others,  without  anything  tending  to  show  knowledge  on  the  part  of 
the  r^pondent. 
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Then,  as  to  the  thirteenth  article,  there  is  a  charge  in  general 
terms  that  the  respondent,  being  a  circuit  judge  of  the  IJnited  States 
and  judge  of  the  Commerce  Court,  used  his  position  as  such  judge 
to  obtain  credit  with  persons  who  had  or  might  have  litigation 
in  his  court  There  is  not  a  single  word  to  indicate  what  trans- 
actions are  intended  to  be  relied  upon  by  the  managers  in  sup- 
port of  this  general  charge,  when  they  come  to  the  trial  of  this 
case.  The  managers  may  say  that  something  took  place  before  the 
Judiciary  Committee  or  the  House  which  indicated  some  things 
that  might  be  offered  in  evidence  under  that  part  of  that  articfe. 
That  is  true.  But  if  it  stands  as  it  stands  at  present,  and  we  pre- 
sume it  may  stand,  we  are  bound  to  inquire  of  everything  that  went 
on  in  the  city  of  Scranton,  certainly,  and  elsewhere,  whenever  we 
can,  and  to  consider  and  prepare  for  any  possible  charge  that  might 
be  made  under  that  general  allegation. 

My  honorable  friend,  Mr.  Manager  Clayton,  said  the  other  day 
that  if  in  the  course  of  the  trial  it  should  occur  that  we  needed  time, 
then  the  Senate  could  give  us  time.  But  I  should  like  to  ask  the 
Senate  to  consider  whether,  if  at  this  stage  of  the  session,  at  this 
time  of  the  year,  this  trial  should  go  on  at  the  time  proposed  by  the 
managers  and  something  of  that  kind  should  develop^  what  con- 
sideration would  the  Senate  give  us,  or  with  what  patience  would 
they  consider  an  apphcation  to  stop  proceedings  two  or  three  days, 
while  we  could  go  to  Scranton  to  see  what  we  could  find  out  about 
that  new  matter? 

In  this  situation,  with  13  cases  to  be  tried,  with  so  many  ques- 
tions of  fact  involved,  there  are  also  as  important  questions  of  law, 
I  undertake  to  say,  as  ever  came  before  thjs  honorable  tribunal.  The 
Constitution  of  the  United  States  provides  only  in  general  terms 
that  Federal  judges  may  be  removed  from  office  for  treason,  bribery, 
or  other  high  crimes  or  misdemeanors  without  defining  what  crimes 
or  misdemeanors  are  to  be  included.  And  it  was  contended  in  the 
argument  which  was  presented  here  by  the  Judiciary  Committee 
of  the  House  to  that  body  in  this  case  that  because  there  is  another 

E revision  of  the  Constitution  which  says  that  Federal  judges  shall 
old  their  offices  only  during  good  behavior  anything  which  amounts 
to  a  misbehavior  is  an  impeachable  offense.  We  have  here  a  series 
of  articles  which  certainly  include,  if  true,  with  the  adverbs  whidi 
are  applied  to  them,  misconduct  on  the  part  of  the  respondent,  but 
also  articles  as  to  which  no  wrongful  intent  is  charged  and  which 
could  not  by  any  possibility  be  wrongful  unless  there  was  some  bad 
motive. 

It  is  charged,  for  instance,  in  one  of  the  counts  that  the  respond- 
ent appointed  a  lawyer  living  at  Wilkes-Barre,  Pa.,  a  jury  commis- 
sioner under  the  Federal  statute,  and  that  lawyer  happened  to  be 
an  attorney  for  a  certain  railroad  company.  There  is  not  to  be 
found  in  this  article  one  of  the  adverbs — ^unlawfully,  corruptly, 
etc. — ^which  are  sprinkled  through  the  other  articles,  nor  is  there  in 
any  words  a  charge  that  the  jury  commissioner  was  wrongfully  or 
corruptly  or  ille^ly  appointed.  There  is  simply  the  mere  fact 
that  be  appointed  a  lawyer  who  happened  to  be  counsel  for  a  rail- 
road company. 

Under  the  pleas  that  have  been  filed  there  must  be  as  to  each  of 
these  articles  a  determination  of  the  question  whether  it  presents  an 
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impeachable  offense.  This  will  require  a  presentation  of  the  au- 
thorities, a  review  of  the  cases,  and  an  argument  on  the  merits  of 
the  several  contentions  by  the  ablest  counsel.  It  surely  will  not  be 
considered  ultra  modesty  for  the  counsel  who  now  represent  the 
respondent  to  urge  that  for  this  reason  time  should  be  given  to  en- 
gage additional  counsel. 

la  that  state  of  the  case,  wfth  all  these  important  questions  of  law 
involved,  and  all  these  divers  questions  of  fact  arising,  as  to  many 
^f  which  we  can  only  guess  what  is  intended,  it  happened  by  a  dis- 
pensation of  Providence  that  the  two  members  of  the  oar  who  reside  at 
Scranton  who  are  counsel  for  the  respondent  and  who  attended  with 
the  present  counsel  the  hearings  before  the  Judiciary  Committee  of 
the  House  have  been  stricken,  as  has  been  shown  by  the  affidavits,  so 
that  we  are  unable  to  get  the  aid  of  either  of  them.  The  onl;^  coun- 
sel that  are  at  hand  now  are  those  who  are  not  familiar  with  the 
persons  or  the  localities  involved  in  almost  all  the  cases  which  are 
presented  here  in  the  18  articles  of  impeachment. 

The  respondent  shows  under  his  oath  that  since  the  day  he  ar- 
rived here,  summoned  here  at  midnight  of  one  day  to  be  here  at  noon 
the  second  day  afterwards,  he  has  made  continuous  efforts  to  set 
additional  counsel,  and  you  find  what  jo\x  might  expect  at  this 
season  of  the  year,  one  man  on  his  vacation,  who  would  not  leave 
his  vacation,  and  another  in  Europe,  who  can  not  be  reached  in 
time,  and  so  on.  So  it  is  that  of  all  the  persons  whom  the  respondent 
has  sought  to  reach  not  one  of  them  can  be  reached,  nor  can  we 
detain  his  aid  at  this  time.  ^ 

The  same  difficulty  is  likely  to  arise,  I  respectfully  submit,  in 
r^ard  to  witnesses.  If  we  go  on  with  the  trial  in  the  month  of 
August  or  the  month  of  September  we  will  be  almost  sure  to  find 
some  of  the  witnesses  who  are  required  on  one  side  or  the  other 
away  on  vacation. 

I  may  say  here  in  passing  that  in  this  city  in  the  dog  days  of  August 
and  September  it  is  almost  impossible  to  transact  business  that  can  be 
avoidea,  and  that  from  time  immemorial  no  court  here  has  tried  cases 
at  this  time  in  the  year  except  those  of  the  most  inferior  jurisdiction. 
From  the  Supreme  Court  of  the  United  States  down  to  those  judges 
who  have  the  courts  of  first  instance  here  there  never  has  been  a  trial 
or  a  hearing  or  a  final  determination  of  any  case  in  the  month  of 
August  or  September,  as  I  believe,  and  certainly  not  during  the  40 
years  or  more  that  I  have  been  here. 

There  is  another  thing  I  feel  that  I  ought  to  suggest  in  this  con- 
nection. The  urgency  or  speed  to  be  used  in  the  bringing  on  of  an 
impeachment  trial  necessarily  involves  a  consideration  of  the  enor- 
mity of  the  offense  charged.  If  this  respondent  were  charged  with 
being  in  the  habit  of  seizing  citizens  and  sending  them  to  jail  with- 
out cause  and  without  law,  if  in  the  decision  of  cases  he  had  been 
bribed  and  had  decided  cases  by  favoritism  and  not  according  to 
what  he  conceived  to  be  the  rignt  and  justice  of  the  case,  it  might 
properly  be  urged  that  he  should  be  speedily  brought  to  the  bar  for 
trial. 

But  in  the  13  accusations  brought  here  not  in  a  single  one  is  there 
a  charge  or  intimation  that  in  the  discharge  of  his  duties  as  a  judge 
the  respondent  ever  decided  any  case  or  ever  acted  upon  any  motion 
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except  as  he  might  act  upon  it  with  a  clear  conscience  and  an  upright 
Blind.  All  that  is  charged  against  him  in  any  of  the  articles  is  that 
either  he  placed  himself  in  such  a  position  or  allowed  himself  to  be 

S laced  in  such  a  position  b^  others  that  he  might  be  influenced  in  the 
etermination  of  his  judicial  duties. 

Another  thing  that  I  feel  bound  to  mention  because  I  have  seen 
it  mentioned  in  the  public  prints,  is  that,  considering  the  proprieties 
of  such  a  situation  as  he  unfortunately  finds  himself  placea  in,  Judge 
Archbald  from  the  first  day  when  the  public  hearings  began  before 
the  Judiciary  Committee  of  the  House  in  this  matter,  in  the  early 
part  of  May  last,  has  declined  to  take  any  part  in  the  performance 
of  his  duties  as  a  judge.  He  has  not  sat  on  the  Commerce  Court  in 
any  case,  nor  has  he  entered  into  consultation  with  any  of  the  judges 
of  that  court  respecting  any  matter  before  them.  He  has  felt  from 
the  beginning,  and  feels  still,  that  under  the  circumstances  in  which 
he  is  placed  it  is  proper  for  him  to  decline  to  act  as  a  judge  at  all. 
I  say  that  because  I  have  seen  it  intimated  that  he  might  be  goin^  on 
performing  his  duties  as  a  judge,  and  for  that  reason  he  snould  be 
speedily  put  where  he  could  not  do  so. 

One  word  more,  and  then  I  will  take  my  seat,  Mr.  President.  It 
is  that  the  respK)naent  feels,  and  his  counsel  feel,  that  to  take  up  this 
case  at  this  time  in  the  session,  when  Members  have  been  here  so  long 
and,  as  we  are  given  to  understand,  approaching  the  termination  of 
their  ordinary  labors,  that  it  will  be  impossible  either  to  keep  in 
attendance  here  a  full  body  of  the  Senate  on  a  matter  of  such  im- 
portance as  this  or  to  have  them  listen  with  that  patience  to  the 
presentation  of  the  case  which  they  might  exhibit  at  other  times  in 
the  year,  and  when  they  are  not  situated  as  they  are  now.  We  fear 
that  there  will  be  a  tendency  to  hasten  things,  which  ought  not  to 
obtain  in  any  trial,  and  especially  in  such  a  trial  as  this. 

On  behalf  of  Judge  Archbald  1  will  simply  say,  in  conclusion,  that 
this  is  a  matter  which  involves  everything  which  is  dear  to  him.  It 
is  more  to  him  than  is  life  itself.  If  the  impeachment  should  suc- 
ceed and  you  should  find  him  guilty,  you  strip  him  of  his  judicial 
robe  and  clothe  him  forever  in  disnonor.  If  the  case  is  rushed 
through  in  the  way  in  which  it  is  attempted  to  be  rushed  now,  and 
an  adverse  result  is  attained,  it  will  leave  upon  his  mind  9s  long  as 
he  may  live  a  feeling  that  he  was  not  justly  and  fairly  treated.  It 
will  leave  that  impression  upon  those  who  are  near  ana  dear  to  him, 
and  it  will  leave  that  impression  upon  the  hundreds  of  people  who 
know  him  in  the  region  where  he  lives  and  the  members  of  the  bar 
who  have  practiced  for  many  years  before  him,  and  who,  he  has 
reason  to  tnink,  still  believe  in  his  integrity  and  his  honor,  and  they 
will  not  be  satisfied  if  the  trial  is  rushed  through  to  a  conclusion  in 
these  August  days. 

For  all  these  reasons  I  respectfully  suggest,  and  move,  if  neces- 
sary, that  the  proposition  which  has  been  submitted  by  the  honorable 
managers  be  amended  by  inserting,  instead  of  the  7th  day  of  August, 
the  15th  day  of  October  next.  I  mention  that  date  as  the  nearest 
date  at  which  we  first  can  be  properly  prepared  for  trial.  We  have 
no  particular  reason  for  selecting  that  time  rather  than  any  date 
subsequent  to  it  which  will  suit  the  convenience  of  the  Senate.  Any 
time  after  the  15th  of  October  will  be  satisfactory  to  him.    If  he 
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shall  be  given  the  time  he  asks  to  prepare  for  trial  he  will  have  no 
reason  to  complain,  and  will  make  no  complaint,  whatever  the  con- 
clusion which  may  be  reached  by  this  honorable  tribunal. 

Mr.  Manager  Clayton.  Mr.  President,  in  the  written  application 
for  this  postponement  in  the  form  of  the  affidavit  submitted  by  the 
respondent  tnere  appear  to  be  three  grounds  which  are  submitted 
as  reasons  for  the  postponement.  The  first  ground,  I  may  say,  is 
that  one  of  his  counsel,  Mr.  M.  J.  Martin,  is  sick  in  a  hospital  in 
Scranton,  Pa.,  and  that  the  other  absent  coimsel,  Mr.  Price,  is  away 
on  a  vacation. 

Mr.  President,  of  course  we  all  regret  the  illness  of  Mr.  Martin, 
and  we  wish  he^  were  here  so  that  the  judge  might  have  the  benefit 
of  whatever  assistance  he  could  give  him,  but  I  would  be  unfaithful 
in  the  discharge  of  my  duty  did  I  not  call  it  to  the  attention  of  the 
Senate  that  for  80  days  an  mvestigation  was  had  involving  every  one 
of  the  charges  brought  now  to  the  bar  of  the  Senate ;  that  present  dur- 
ing that  whole  time  was  the  respondent  himself  And  the  distinguished 
counsel  who  now  speaks  for  him,  and  the  other  counsel  who  is  present 
and  up  to  this  time  has  not  seen  proper  to  speak. 

Mr.  Price  and  Mr.  Martin  had  nardly  anything  to  do  with  the  con- 
dnct  of  that  investigation.  The  printed  testimony  taken  by  that 
committee  engaged  m  that  solemn  investigation  of  the  conduct  of 
this  judge  occupies  about  fourteen  himdred  pages  of  printed  matter, 
and  that  volume  will  disclose  the  fact,  if  it  is  perusea,  that  question 
after  question,  comprising  pages  of  that  record,  were  propounded  by 
the  distinguished  counsel  wno  had  the  honor  of  addressing  the  Senate 
a  few  minutes  ago. 

Mr.  President,  I  may  say  to  the  Senate  that  when  you  have  heard 
the  distinguished  counsel  for  this  respondent  half  as  long  as  I  have 
heard  him  you  will  know,  as  I  know,  that  he  is  quite  able  to  defend 
his  client  and  to  see  that  justice  is  done.  He  needs  not  the  help  of 
sick  Mr.  Martin,  nor  does  he  need  the  aid  of  Mr.  Price,  away  on  a 
vacation. 

And,  Mr.  President,  I  may  say  that  the  counsel  for  the  respondent 
is  not  only  well  informed  on  this  particular  case,  but  he  stands  in 
the  very  /arefront  of  the  bar  of  the  District  of  Columbia.  It  seems 
to  me  that  the  absence  of  Mr.  Martin  and  the  absence  of  Mr.  Price 
do  not  form  a  sufficient  reason  for  the  postponement  of  the  trial  of 
this  case. 

The  second  ground  is  that  the  respondent  was  served  on  July  19 
with  a  summons. 

Mr.  WoRTHiNGTON.  July  17. 

Mr.  Manager  Clayton.  Well,  here  is  the  summons  to  appear  July 
19.  I  am  reading  from  the  typewritten  copy  you  furnished  me,  the 
summons  of  the  Senate, "  requiring  me  to  appear  on  July  19." 

That  is  the  way  it  reads,  Mr.  President.  But  for  the  sake  of  agree- 
ing with  ibe  distinguished  counsel  I  make  it  the  17th ;  it  is  immaterial 
whether  it  is  the  17th  or  the  19th. 

^r.  WoBTHiNGTON.  The  manager  misunderstands  me.  It  was 
served  on  him  on  the  17th  to  appear  oh  the  19th.  The  manager  said 
it  was  served  on  the  19th. 

Mr.  Manager  Clayton.  I  misunderstood  the  counsel.  Mr.  Presi- 
dent, then  it  proceeds  to  advance  the  proposition  as  an  additional 
ground  for  a  postponement  that  ever  since  he  was  served  with  the 
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procesis  of  the  Senate  citiii£  him  to  appear  here  he  has  been  constantly 
engaged  in  conferences  with  his  counsel  in  reference  to  the  pleadings 
in  the  case,  and,  therefore,  he  wishes  it  to  be  inferred  at  least  that  he 
has  not  had  sumcient  time  to  consider  the  matter  of  the  details,  the 
actual  trial  of  his  case,  and  the  examination  of  witnesses  as  to  what 
evidence  he  shall  offer. 

Now,  Mr.  President,  in  reply  to  that  suggestion  I  have  to  say  that, 
so  far  as  the  managers  know  or  now  beUeve,  every  witness  m  this 
case  who  will  testify  has  already  testified,  and  the  testimony  is  in 
print  and  has  been  available  and  has  been  furnished  to  the  respond- 
ent and  to  his  counsel.  He  knows  who  the  witnesses  are:  he  has 
known,  I  believe,  since  about  the  latter  part  of  June.  I  will  not  be 
accurate  as  to  the  precise  date,  but  about  the  latter  part  of  June  he 
knew  who  the  witnesses  were  and  what  those  witnesses  would  testify 
in  this  trial.  Therefore,  Mr.  President,  so  far  as  witnesses  are  con- 
cerned, he  knows  who  they  are  now. 

It  may  be  possible  that  he  may  have  other  witnesses  whom  he  may 
desire  to  call  in  his  own  behalf ;  but  I  desire  to  call  the  ctttention  of 
the  Senate  to  a  fact  now,  which  will  appear  to  the  Senate,  I  think, 
when  the  witnesses  are  examined  before  the  Senate,  namely,  that 
with  the  exception  of  one  witness  every  witness  who  was  examined 
and  who  will  be  examined  before  this  honorable  body  was  the  friend 
of,  or  at  least  friendly  to,  the  respondent.  There  was  but  one  witness, 
according  to  my  recollection,  against  whom  a  suspicion  of  hostility 
was  preferred.  Some  of  the  witnesses  showed  a  very  strong  desire 
to  so  shade  their  testimony,  to  so  guard  their  answers,  as  to  be  of 
as  little  hurt  as  possible  to  this  respondent  and  yet  at  least  try  to 
make  a  compliance  with  the  sanctity^  of  the  oath  which  they  took 
before  testifying.  I  can  now,  therefore,  inform  the  Senate  and  the 
counsel  that  the  witnesses  whom  we  have  examined  heretofore  and 
whose  testimony  is  in  print  will  be  the  witnesses  we  propose  to  ex- 
amine on  the  part  of  the  House  of  Representatives. 

There  is  one  witness  possibly,  I  may  say  here  and  ought  to  say, 
whom  we  endeavored  to  get  that  we  have  been  unable  to  find, 
although  we  had  the  assistance  of  most  vigilant  officers  to  find  that 
witness.  Why  that  witness  has  gone  I  know  not.  I  certainly,  Mr. 
President,  will  not  charge  the  respondent  with  any  agency  or  any 
instrumentality  in  having  that  witness  to  so  depart  or  to  so  secrete 
himself  as  to  put  himself  bevond  the  process  of  the  House  or  the 
Senate.  I  would  not  be  justified  if  I  were  to  make  such  a  charge,  for 
I  have  no  fcoowledge  that  would  bear  out  the  charge,  and  hence  I  do 
not  make  it. 

But  it  is  necessary  for  me  to  say,  in  order  that  the  Senate  may  un- 
derstand it,  that  there  may  be  that  witness  whom  we  have  not  examined 
that  we  hope  to  get  to  examine  hereafter;  and  possibly,  Mr.  President, 
we  may  have  other  witnesses,  but  I  can  state  in  perfect  candor  to  the 
Senate  that,  so  far  as  we  now  know  or  believe,  the  witnesses  whom 
we  have  heretofore  examined  will  be  all  the  witnesses  we  propose  to 
examine  hereafter,  with  the  one  possible  exception  I  have  indicated. 

Then,  Mr.  President,  another  ground  for  the  postponement  is  that 
ever  since  the  arrival  of  the  respondent  in  Washington  on  July  18 
he  has  been  endeavoring  to  engage  the  services  of  additional  counsel. 

Now,  Mr.  President,  if  the  accused  in  this  case  were  an  unlearned 
man,  unacquainted  with  legal  procedure,  if  he  had  an  inexperienced 
t.  - 
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lawyer  and  his  chief  counsel  were  away,  perhaps  it  might  appeal 
to  the  sound  discretion  of  this  court  to  grant  a  postponement  of  this 
trial ;  but  the  facts  are,^  Mr.  President,  that  the  man  who  stands  ac- 
cused at  the  bar  of  this  honorable  court  is  himself  learned  in  the 
law,  skillful  in  all  of  the  technicalities  and  intricacies  of  the  law, 
knows  how  cases  are  tried,  how  witnesses  are  examined,  how  plead- 
ing are  perfected,  and  how  every  defense  known  to  an  able  and 
skillful  lawyer  can  be  made  available  and  interposed.  He  has 
known  for  months  that  he  would  probably  have  to  face  this  trial; 
he  has  not  been  surprised  at  any  stage  or  this  proceeding;  and  to 
say,  with  the  able  counsel  now  representing  him,  and  with  his  own 
great  learning  and  ability,  that  because  some  lawyer — ^in  Washing- 
ton it  may  be — ^has  gone  to  Europe  or  to  a  summer  resort^  that  this 
high  and  honorable  court  should  postpone  a  case  of  this  gravity 
until  next  October  is,  I  think,  advancing  grouijid  thq^t  will  not  ap- 
peal to  the  sound  discretion  of  the  Senators  here,  who,  I  am  sure, 
want  to  meet  and  discharge  an  unpleasant  duty  even  in  unpleasant 
weather. 

The  managers  on  the  part  of  the  House  do  not,  aud  the  House 
does  not,  desire  to  stay  here  any  more  than  does  the  respondent  or 
his  counsel  or  perhaps  some  of  .the  Members  of  this  honorable  body. 
But,  Mr.  Preadent,  the  Senate  and  the  House  of  Representatives 
are^  charged^  with  a  high  and^  responsible  duty.  Will  tne  argument 
of  inconvenience  persuade  this  honorable  court  to  set  aside  the  dis- 
charge of  a  great  public  duty  in  order — ^to  use  the  language  of  the 
honorable  counsel — that  "the  dog  days"  may  pass  by?  It  appears 
to  me,  if  I  may  make  the  observation  at  this  point,  that  for  some 
days — ^we  know  August  is  generally  a  wet  month,  and  therefore 
cooler  than  the  rest  of  the  summer — that  Washington  has  been  and 
riffht  now  is  a  pretty  fair  summer  resort.  Let  us  lace  the  discharge 
of  an  unpleasant  public  duty  and  perform  it  now. 

Mr.  President,  may  I  say,  with  the  ijermission  of  the  Senate  and  in 
this  august  presence,  that  the  question  involved  is  not  so  much 
whether  this  man  shall  be  tried,  but  the  remedy  of  impeachment  itself 
is  now  on  trial?  t  do  not  urge  that  against  the  respondent.  He  is 
nowise  responsible  for  any  failures  there  may  have  been  heretofore  in 
the  resort  to  that  remedy  whenever  it  has  been  attempted  to  be  in- 
voked to  remove  an  unfaithful  or  unworthy  public  official;  but  shall 
we  accentuate  the  charge  that  is  often  made  that  the  remedy  of  im- 
peachment is  slow,  cumbersome,  ineffective  ?  I  apprehend  not.  Post- 
pone this  case  until  a  more  convenient  time,  and  while  you  may  not 
contribute  to  the  argument  that  it  is  an  ineffective  remedy  you  do 
contribute  to  the  sujggestion  that  it  is  a  slow  remedy. 

I  have  about  reviewed  the  three  grounds  which  are  stated  by  the 
counsel  for  the  respondent  for  a^  continuance  in  this  case,  tt  ad- 
dresses itself  to  the  sound  discretion  of  this  court  whether  this  case 
shall  be  tried  now.  I  w^t  to  say  that  my  own  opinion  is  that  ^heA- 
ever  this  case  is  tried  the  Senate  will  6e  guided  solely  by  the  law  and 
the  evidence,  and  I  shall  be  fully  convinced  that  whenever  the  judg- 
ment of  this  honorable  court  is  pronounced  it  will  be  the  judgment 
both  of  the  law  and  the  facts  according  to  the  best  reasoning  and  the 
best  judgment  of  what  I  believe  to  be  one  of  the  highest  and  most  hon- 
cfnXA%  of  courts. 
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The  honorable  counsel  have  found  some  fault  with  the  pleading  in 
this  case.  It  is  not  my  purpose  at  this  time  to  discuss  the  pleadings. 
Let  me  remind  him,  however,  that  in  the  maiority  of  the  impeachment 
cases  heretofore  brought  before  this  honorable  body,  crimes  have  not 
been  the  basis  of  the  majority  of  the  articles  of  impeachment.  The 
Senate  has  never  restricted  the  words  '^high  crmies  and  misde- 
meanors ''  so  narrowly  as  to  embrace  only  crimes  so  denominated  un- 
der the  Constitution  or  so  denominated  by  statutory  enactment.  The 
words  have  a  broader  significance.  I  have  before  me  several  authori- 
ties on  the  subject,  Mr.  President . 

Let  me  quote : 

IHPSAOHHENT. 

The  offenses  for  which  a  guilty  officer,  may  be  Impeached  are  treason,  bribery, 
and  other  high  crimes  and  misdemeanors;  art  2,  s.  4.  The  Constitution  de- 
fines the  crime  of  treason ;  art  8,  s.  3.  Recourse  must  be  had  to  the  common 
law  for  a  definition  of  bribery.  Not  having  particularly  mentioned  what  Is  to 
be  understood  by  *' other  high  crimes  and  misdemeanors,"  resort,  it  is  pre- 
sumed, must  be  had  to  parliamentary  practice  and  the  common  law  in  order  to 
ascertain  what  they -are;  Story,  Const,  par.  795.  It  is  said  tiiat  impeachment 
may  be  brought  to  bear  on  any  offense  against  the  Constitution  or  the  laws 
which  is  deserving  of  punishment  In  this  manner  or  Is  of  such  a  character  as 
to  render  the  officer  unfit  to  hold  his  office.  It  is  primarily  directed  against 
official  misconduct  and  Is  not  restricted  to  political  crimes  alone.  The  decision 
rests  really  with  the  Senate.  Black,  Const.  L.,  121.  (Bouvler's  Law  Diction- 
ary, vol.  1,  p.  089.) 

Mr.  President,  I  can  refer  vou  to  Wharton's  State  Trials,  where  he 
quotes  with  approval  the  dennition  of  an  impeachable  offense  given 
by  Mr.  Bayard  in  the  argument  in  the  Blount  case,  and  with  the^ind 
permission  of  the  Senate,  without  detaining  you  longer  with  that 
phase  of  the  question,  I  shall  ask  to  have  printed  in  the  record  a  few 
citations  of  authority  at  variance  with  the  views  which  the  counsel 
for  the  respondent  has  advanced  as  to  what  constitutes  an  official  im- 
peachable offense. 

The  PBEsroENT  pro  tempore.  Is  there  objection  to  granting  the  per- 
mission requested?  Without  objection,  it  will  be  unanimously  so 
ordered. 

Mr.  Manager  Clayton.  Some  of  the  citations  referred  to  are  as 
follows: 

IMPEACH — ^IMPEACH  MENT. 

The  object  of  prosecatlonB  of  Impeachment  In  England  and  the  United  States 
le  to  reach  high  and  potent  offenders,  such  as  might  be  presumed  to  escape 
punishment  In  the  ordinary  tribunals,  either  from  their  own  extraordinary  In- 
fluence or  from  the  imperfect  organization  and  powers  of  those  tribunals. 
These  prosecutions  are  therefore  conducted  by  the  representatives  of  the  na- 
tion, in  their  public  capacity,  in  the  face  of  the  nation,  and  on  a  responsibility 
^hich  is  at  once  felt  and  reverenced  by  the  whole  community.  State  v,  Buckley 
(54  Ala.,  590,  618,  citing  Story,  Const.,  par.  688).  (Words  and  Phrases,  vol.  4. 
pp.  8410-^8420.) 

In  his  Commentaries  on  the  Constitution,  John  Randolph  Tucker 
defines  impeachable  offenses  as  follows  (vol.  1,  sec.  200) : 

To  confine  the  Impeachable  offenses  to  those  which  are  made  crimes  or  misde- 
meanors by  statute  or  other  speclfle  law  would  too  much  constrict  the  Jurisdic- 
tion to  meet  the  obvious  purpose  of  the  Constitution,  which  was,  by  Impeach- 
ment, to  deprive  of  office  those  who  by  any  act  of  omission  or  commission 
showed  clear  and  flagrant  4Isqualiflcation  to  hold  it. 
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In  Cooley's  Principles  of  Constitutional  Law  it  is  said  (p.  178) : 

The  offenses  for  which  the  President  or  any  other  officer  may  be  impeached 
are  any  such  as,  In  the  opinion  of  the  House,  are  deserving  of  punishment  under 
that  process.  They  are  not  necessarily  offenses  against  the  general  laws.  In 
the  history  of  England,  where  the  like  proceeding  obtains,  the  offenses  have 
often  been  political,  and  in  some  cases  for  gross  betrayal  of  public  Interests 
punishment  has  very  Justly  been  inflicted  on  cabinet  officers. 

In  Watson  on  the  Constitution  (vol.  2,  p.  1034),  published  in  1910, 
it  is  said : 

There  Is  a  parliamentary  definition  of  the  term  "misdemeanor,"  and  a 
modem  writer  on  the  Ck)nstltution  has  said :  '*  The  term  *  high  crimes  and  mis^ 
demeanors'  has  no  significance  in  the  common  law  concerning  crimes  subject 
to  indictment.  It  can  only  be  found  In  the  law  of  Parliament  and  is  the  technical 
term  which  was  used  by  the  Commons  at  the  bar  of  the  Lords  for  centuries 
before  the  existence  of  the  United  Statea"  •  Synonymous  with  the  term  "  mis- 
demeanor "  are  the  terms  "  misdeed,"  "  misconduct,"  "  misbehavior,"  **  fault," 
"  transgression." 

In  Story  on  the  Constitution  (5th  ed.,  vol.  1,  sec.  799)  it  is  said: 

Congress  has  unhesitatingly  adopted  the  conclusion  that  no  previous  statute 
la  necessary  to  authorize  an  Impeachment  for  any  official  misconduct;  and  the 
rules  of  proceeding  and  the  rules  of  evidence,  as  well  as  the  principles  of  deci- 
sion, have  been  uniformly  regulated  by  the  known  doctrines  of  the  common  law 
and  parliamentary  usage.  In  the  few  cases  of  impeachment  which  have 
hitherto  been  tried  no  one  of  the  charges  has  rested  upon  any  statutable  mis- 
demeanors. 

In  speaking  of  the  convention  which  framed  the  Constitution,  Mr. 
Bayard,  in  the  trial  of  Blount,  said  that  the  convention — 

proceeded  in  the  same  manner,  it  Is  manifest,  they  did  in  many  other  cases ;  they 
considered  the  object  of  their  legislation  as  a  known  thing,,  having  a  previous 
definite  existence.  Thus  existing,  their  work  was  solely  to  mold  it  into  suitable 
shape.  They  have  given  it  to  us  not  as  a  thing  of  their  creation,  but  merely  of 
their  modification ;  and  therefore  I  shall  insist  that  it  remain  as  at  common  law 
[parliamentary],  with  the  variance  only  of  the  positive  provisions  of  the  Con- 
stitution.    (Wharton*s  State  Trials,  264;  Rowle  on  Constitution,  200.) 

Mr.  President,  let  me  return  to  the  discussion  of  the  application 
for  postponement.  I  do  not  arrogate  to  myself  the  wisdom  and 
certainly  I  do  not  claim  for  myself  the  fairness  and  the  impartialitv 
that  characterize  the  members  of  this  honorable  body.  We  shall 
have  to  submit  to  the  judgment  of  this  court. 

We  do  not  wish  injustice  to  be  done  to  the  respondent;  but  the 
public  side  of  this  question,  however,  should  not  be  ignored.  Comi- 
sel  for  the  respondent  should  not — and  I  do  not  say  he  has  done  so — 
treat  this  case  as  being  in  the  category  of  an  ordinary  courthouse 
trial,  criminal  in  its  nature,  if  you  please.  The  magnitude  of  this 
ctmtroversy  rises  into  a  higher  and  serener  atmosphere  than  that 
which  usually  fills  the  ordinary  criminal-court  room.  The  public  is 
concerned  here  more  than  in  an  ordinary  courthouse  trial.  Here  is 
one  of  the  judges  of  one  of  the  api^ellate  courts  of  our  country  offer- 
ing to  lay  aside  his  official  duties  and  his  judicial  functions  imtil 

next  fall. 

Mr.  President^  does  that  appeal  to  the  Senate?  Is  it  not  to  be 
answered  by  saying  that  if  the  case  is  of  such  grave  nature  that  he 
ought  not  to  act  m  his  high  office  and  perform  the^  duties  of  his 
position,  then  the  public  demands  are  such  that  he  either  ought  to 
be  restored  to  the  discharge  of  his  duties  or  else  he  ought  to  oe  re- 
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moved  from  office  and  another  person  be  designated  to  discharge 
thoee  {mictions? 

Were  this  not  a  serious  case,  did  it  not  involve  so  much,  perhaps 
the  suggestion  of  the  honorable  coimsel  to  fix  the  15th  day  of  Octo- 
ber for  trial  would  excite  one's  risibilities.  I  dare  say,  Mr.  Presi- 
dent, that  he  little  apprehended— I  certainly  do  not  apprehend — 
that  the  Senate  will  by  any  possibility  set  this  case  down  for  trial 
on  the  15th  day  of  October.  CJourts  take  judicial  notice  of  public 
events,  for  even  courts  are  presumed  to  know  some  things  without 
being  told.  They  take  judicial  notice  of  an  event  like  a  general 
election.  Everybody  knows  that  Senators  will  not  come  back  here 
on  the  16th  day  of  October  and  then  so  home  to  vote  at  the  Novem- 
ber election.  So  I  need  not  combat  the  date  counsel  has  named  for 
trial.  We  do  not  suggest  any  date  other  than  that  which  has  been 
mentioned  in  the  order,  and  do  not  suggest  anv  change  of  that  date 
other  than  that  possibly  it  might  take  two  or  three  days  longer  than 
the  7th  of  August  to  have  the  process  of  the  Senate  executea 

Mr.  President,  the  next  session  will  be  a  short  session,  and  your 
public  duties  and  the  public  duties  of  the  managers  require  us  to  take 
cognizance  not  only  of  our  present  duties,  but  the  duties  that  will 
confront  us  next  winter.  Probably  it  will  occupy  some  little  time 
to  try  this  case.  I  have  no  doubt  that  you,  Mr.  President,  have  tried 
many  a  case  where  there  were  as  many  witnesses  examined  as  will 
be  examined  here^  and  as  many  complicated  questions  involved  as 
in  this  case,  and  I  have  no  douot  you  have  tried  many  such  compli- 
cated cases  and  disposed  of  them  within  three  or  four  days;  but  I 
do  not  apprehend  that  it  will  be  possible  to  dispose  of  this  case  quite 
so  speedily  as  that.  If ,  however,  it  is  postponed  until  the  next  term  of 
Congress  it  certainly  will  draw  upon  the  time  and  attention  of  the 
Senate  and  a  part  of  the  membership  of  the  other  House,  and  there- 
fore militate,  at  least  to  some  degree,  against  the  proper  discharge 
of  our  public  duties.  So,  then,  why  not,  in  the  dog  days,  if  you 
please — m  August,  while  we  are  here — when  the  testimony  of  the 
witnesses  is  fresh  in  the  minds  of  the  counsel  and  fresh  in  the  mind 
of  respondent,  and  when  the  pleadings  are  fresh  in  the  minds  of 
the  Senate,  when  we  are  ready  and  prepared  to  try  the  case,  why 
not  meet  this  high  and  responsible  duty  now? 

Mr.  WoRTHiNGTON.  Mr.  President,  i  should  like  to  say  just  a 
word  or  two  in  reference  to  some  of  the  matters  referred  to  by  Mr. 
Manager  Clayton.  It  certainly  will  occur  to  every  lawyer  who  is 
a  meim)er  of  this  tribunal,  and  it  will  be  clear,  I  think,  to  those  who 
are  not  lawyers,  that  the  mere  fact  that  one  particular  lawyer  in  a 
trial  is  the  spokesman  of  his  side  of  the  case  is  not  evidence  that  he 
is  prepared  to  go  on  and  try  that  case  himself.  The  man  who  is 
tiie  spokesman  in  court  is  aided  by  those  who  do  the  work  outside 
of  the  court  and  in  the  preparation  for  trial.  The  fact,  which  is  ap- 
parent here,  that  Mr.  Price  and  Mr.  Martin,  practitioners  of  emi- 
nence and  long  standing,  live  in  the  city  of  Scranton,  while  the  coun- 
sel who  is  referred  to  as  one  who  did  the  mere  questioning  in  the  case 
has  always  lived,  during  his  professional  life,  in  the  city  of  Wash- 
ington— ^that  mere  fact,  I  say,  shows  that  the  real  work  in  the  case 
was  done  by  them.  Everyone  knows  that  the  work  done  out  of  tiie 
court  was  done  by  them,  and  they  are  the  persons  upon  whom  the 
principal  reliance  of  this  respondent  would  be  in  the  trial  of  this  case. 
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I  might  here  advert  to  the  fact  that  there  are  but  two  of  us  who 
have  been  able  to  be  here,  and  one  is  necessarily  embarrassed  by  the 
fact  that  he  would  have  difficulty  in  speakins  to  this  tribunal,  be- 
cause his  feelings  are  so  involved  on  behalf  of  nis  father.  ' 

I  may  refer  to  the  fact  that  on  the  other  side  there  are  no  less 
than  seven  distinguished  lawyers  who,  as  was  said  here  the  other  day 
by  the  Senator  from  Texas,  have  won  their  way  to  a  place  on  the 
^eat  law  committee  of  the  House,  and  who  have  been  almost  con- 
tinuouslv  engaged  on  this  case  since  early  in  May,  or  before  that 
time,  I  believe;  and  yet,  if  we  may  be  governed  by  what  we  learn 
in  the  public  prints,  as  to  which  1  suppose  there  can  be  no  doubt, 
these  gentlemen  have  sought  the  aid  of  a  lawyer,  sent  down  from  the 
Department  of  Justice,  in  the  preparation  of  this  case,  if  not  in  the 
trial  of  it :  so  we  have  eight  counsel  opposed  to  two,  and  one  of  those 
two  is  embarrassed  in  the  manner  to  which  I  have  referred. 

At  this  moment,  after  his  application  for  an  immediate  trial  is 
before  the  court,  and  is  about  to  be  passed  upon,  for  the  first  time 
we  are  told  by  my  friend,  Mr.  Manager  Clayton,  as  we  now  uDder- 
stand,  that  only  the  witnesses  who  were  examined  before  the  com- 
mittee of  the  House  will  be  examined  in  the  trial;  that  is,  those 
who  are  to  be  examined  on  behalf  of  the  managers.  We  learned 
that  at  this  moment  from  his  Ups,  but  he  knows,  as  everybody  knows, 
that  as  this  trial  goes  along  if  it  develops  that  other  witnesses  are 
needed  to  establish  the  case  presented  against  the  respondent  they 
wiU  be  subpoenaed  antl  put  upon  the  stand.  He  will  maKe  no  bargain 
here — his  duty  would  not  permit  him  to  make  any  bargain — ^to  ex- 
amine only  those  witnesses  who  were  heard  before  the  Judiciary 
Committee  of  the  House.  But  the  other  witnesses  are  those  about 
whom  we  are  concerned — those  who  are  to  answer  the  statements 
and  charges  in  the  articles  of  impeachment. 

Here  my  friend  falls  into  error  m  regard  to  what  I  said  as  to  my 
position.  I  am  not  trying  to  bring  on  now  the  ^eat  question  of 
the  constitutionality  of  any  of  these  articles  of  impeachment — as 
to  whether  they  present  or  any  one  of  them  presents  a  constitutional 
offense.  That  is  a  great  question,  upon  which  I  do  not  feel  com- 
petent to  enter  at  this  time,  and  I  do  not  know  that  I  shall  ever 
feel  competent  to  enter  upon  it  before  this  tribunal.  Nor  have  I 
entered  into  any  discussion  as  to  whether  the  articles  which  do  set 
forth  charges  which  may  be  considered  impeachable  have  set  them 
forth  in  such  an  indefinite  way  as  to  lack  legal  sufficiency.  Those 
questions  will  arise  at  one  time  or  other  during  the  trial.  What  I 
say  now  is  that  here  are  two  or  three  articles  which  are  so  general 
in  their  allegations  and  so  indefinite  in  their  statement  that  it  is 
impossible  for  the  respondent  to  ccnne  here  prepared  for  trial  upon 
them  without  inquiring  into  everything  during  a  long  period  of 
years.  I  will  inquire  of  my  associate  how  many  years  has  Judge 
Archbald  been  a  Federal  judge? 

Mr.  Robert  W.  Ahohbald,  Jr.  Ten  years. 

Mr.  WoETHiNaTON.  For  10  years  he  has  been  upon  the  bench,  and 
no  one  knows  as  to  what  transactions  during  any  one  of  those  long 
years  may  be  brought  up  during  the  trial  of  this  case  and  the  charge 
made  that  in  some  particular  transaction  he  sought  to  obtain  credit 
by  virtne  of  his  position  as  a  judge  from  those  who  had  or  might  have 
btigation  be&re  him. 
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As  to  matters  that  have  taken  place  before  the  Judiciary  Com- 
mittee, it  is  apparent  upon  the  record,  which  has  been  printed  and 
is  accessible  to  everyone,  that,  as  a  matter  of  fact,  the  principal 
charges  which  were  presented  against  this  respondent  are  abandoned 
here.  This  case  originated  in  a  presentation  that  was  made  to  the 
President  of  the  United  States  by  one  of  the  members  of  the  Inter- 
state Commerce  Commission,  who  took  a  paper  to  tiie  President  on 
behalf  of  all  the  members  of  that  commission.  In  that  paper  it  was 
charged  that — and  this  is  what  we  mainly  supposed  we  were  to  be 
tried  upon — ^that  the  respondent,  because  a  man  who  had  a  case 
pending  in  his  court  had  refused  to  discount  his  note,  had  overruled 
a  demurrer  to  a  bill  in  equity,  which  demurrer  was  filed  on  behalf 
of  a  company  in  which  that  man  was  largely  interested. 

It  was  further  charged  in  that  paper  that  this  respondent,  at  the 
request  and  upon  the  demand  of  counsel  for  the  Lackawanna  Rail- 
road Co.,  had  gone  to  Judge  Wetmore,  who  succeeded  the  respondent 
as  district  judge,  and  commanded  that  judse  to  enter  a  certain 
judgment  in  that  case  against  W.  P.  Boland,  or  the  company  he 
represented,  and  that  Judge  Wetmore  had  complied  with  that  de- 
mand. It  was  as  to  such  matters  that  the  original  charges  were 
brought.  But  the  witnesses  who  came  before  the  committee  so  thor- 
oughly demonstrated  that  there  was  not  the  slightest  foundation  for 
these  charges  that  they  were  abandoned.  And  when  the  articles  of 
impeachment  were  actually  presented  we  wefe  surprised  to  find 
charges  as  to  the  most  of  wnich  we  had  supposed  it  would  be  impos- 
sible that  there  should  be  thought  to  be  a  proper  foundation  for 
prosecution  by  impeachment  in  this  Chamber.  So  that  we  are  not 
prepared,  by  reason  of  what  has  taken  place  before  the  Judiciary 
Committee,  to  know  even  what  may  be  proved  by  the  witnesses  the 
managers  may  summon,  and  much  less  what  we  shall  be  able  to  prove 
in  reply. 

As  to  the  statement  that  my  client,  the  respondent,  is  a  lawyer  of 
eminence  and  ability,  that  is  true;  but  I  have  only  to  remind  the 
Senate  of  the  old  adage  about  the  man  who  undertakes  to  be  his 
own  lawyer. 

I  am  surely  surprised,  Mr.  President,  that  in  considering  this  appli- 
cation my  distinguished  friend,  the  chairman  of  the  managers,  should 
make  the  argument  he  has  in  reference  to  the  remedy  of  impeachment 
being  imperiled  and  the  question  brought  before  the  people  whether 
they  should  find  some  other  way  of  getting  rid  of  a  judge  whom  they 
do  not  like.  The  question  before  this  court  now  is,  What  is  a  reason- 
able time  to  allow  this  respondent  to  prepare  for  his  defense?  It  is 
his  honor  that  is  involved ;  and  in  discussing  that  question  I  respect- 
fully submit,  Mr.  President,  it  is  not  proper  to  consider,  and  no  Mem- 
ber of  the  Senate  should  for  a  moment  give  any  consideration  to,  the 
question  whether  the  matter  of  time  which  is  required  properly  to 
present  this  case  to  this  tribunal  will  have  this,  that,  or  the  other  effect 
upon  any  law  of  the  United  States  or  any  paragraph  of  the  Constitu- 
tion. The  greatest  principle  involved  in  that  Constitution  and  in  the 
amendments  thereto  is  that  every  man  when  brought  to  trial  shall 
have  a  right  to  a  fair  defense;  that  he  shall  be  advised  of  the  charges 
against  him  and  have  an  opportunity  to  be  represented  by  counsel 
properly  to  prepare  and  present  his  case.  There  is  no  higher  princi- 
ple m  tne  Constitution  of  the  United  States  than  that;  and  that  is  all 
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we  are  asking.  If  it  shall  turn  out,  because  this  matter  has  been 
brought  to  the  attention  of  the  Senate  at  this  time  hj  the  managers 
who  represent  the  House  of  Representatives,  that  to  give  the  respond- 
ent a  reasonable  time  will  interfere  with  the  duties  of  the  members  of 
the  court  in  reference  to  the  coming  election,  that  is  not  anythins^ 
that  ought  to  affect  the  respondent.  The  sole  question  is.  What  will 
be  fair  to  him  ?  And  when  that  is  decided.  I  respectfully  submit,  Mr. 
President,  the  Constitution  of  the  United  States  and  the  conscience  of 
every  member  of  the  court  must  suggest  to  him  that  the  thing  to  be 
done  is  to  give  him  such  time,  regardless  of  any  effect  it  may  have 
upon  the  Constitution  of  the  United  States  or  upon  any  amendment 
thereof  that  is  now  pending  or  that  may  be  hereafter  presented. 

Mr.  President,  that  is  all  that  I  have  to  say  in  reference  to  what  the 
manager  has  stated.  We  submit  this  matter  to  the  judgment  of  the 
Senate,  so  far  as  we  are  concerned. 

Mr.  Clark  of  Wyoming.  Mr.  President,  anticipating  that  the  de- 
cision of  this  matter  will  lead  to  some  debate,  ana  as  under  the  rules 
it  must  be  considered  behind  closed  doors,  I  move  that  the  doors  be 
closed  for  the  purpose  of  deliberation. 

The  PBEsroBNT  pro  tempore.  Without  objection,  the  motion  will  be 
agreed  to  by  unanimous  consent.  The  Sergeant  at  Arms  will  clear 
the  galleries  and  close  the  doors. 

The  managers  on  the  part  of  the  House  and  the  respondent  and 
his  counsel  having  withdrawn  from  the  Chamber,  the  doors  were 
thereupon  (at  3  o^clock  and  30  minutes  p.  m.)  closed. 

At  5  o'clock  and  32  minutes  p.  m.  the  doors  were  reopened. 

The  managers  od  the  part  of  the  House  of  Representatives  entered 
the  Chamber  and  took  the  seats  as^gned  them. 

The  respondent.  Judge  Robert  W.  Archbald,  accompanied  by  his 
counsel,  entered  the  Chamber  aud  took  the  seats  assigned  them. 

Mr.  OaIjLinger.  Mr.  President,  I  submit  the  order  which  I  send  to 
the  desk. 

The  PREsroENT  pro  tempore.  The  order  submitted  by  the  Senator 
from  New  Hampshire  will  be  read. 

The  Secretary  read  as  follows : 

Ordered,  That  lists  of  witnesses  be  furnished  the  Sergeant  at  Arms  by  the 
managers  and  the  respondent,  who  shall  be  subpoenaed  by  him  to  appear  at  12 
o'clock  and  30  minutes  postmeridian  on  the  3d  day  of  December,  1912. 

Ordered,  That  the  cause  shall  be  opened  and  the  trial  proceeded  with  at  12 
o'clock  and  30  minutes  postmeridian  on  the  3d  day  of  December,  1912. 

Mr.  Mters.  Mr.  President,  I  submit  an  order  as  a  substitute  for 
the  order  submitted  by  the  Senator  from  New  Hampshire. 

The  PREsroENT  pro  tempore.  The  order  submitted  by  the*  Senator 
from  Montana  will  be  read. 

The  Secretary  read  as  follows : 

Ordered,  That  the  trial  of  the  accused  under  these  impeachment  proceed- 
ings and  charges  be,  and  is  hereby,  set  for  the  15th  day  of  August,  1912,  at  12.30 
p.  m.,  and  that  orders  for  witnesses  be  filed  on  or  before  August  10,  1912,  and 
thereafter  as  the  Senate  may  order. 

The  President  pro  tempore.  The  order  asked  by  the  managers  on 
thepart  of  the  House  of  fiejpresentatives  will  also  be  read. 
The  Secretary  read  as  follows: 

Ordered,  That  lists  of  witnesses  be  furnished  the  Sergeant  at  Arms  by  the 
managers  and  the  respondent,  who  shall  be  subpoenaed  by  him  to  appear  at  12 
o'clock  and  30  minutes  postmeridian  on  the  7th  day  of  August,  1912. 


92  IMPEACHMENT  OF  fiOBEBT  W.  ABCHBALD. 

And  further  ordered,  That  in  case  hereafter  the  managers  or  the  respondent 
may  desire  the  attendance  of  additional  witnesses,  in  such  case  the  managers  or 
the  respondent  may  have  the  witness  or  witnesses  desired  subpoenaed,  in  ac- 
cordance with  the  practice  and  usage  of  the  Senate,  upon  application  in  such 
form  as  may  be  approved  by  the  Presiding  Officer. 

Ordered,  That  the  cause  shall  be  opened  and  the  trial  proceeded  with  at  12 
o'clock  and  80  minutes  postmeridian  on  the  7th  day  of  August,  1912. 

The  President  pro  tempore.  The  Presiding  Officer  would  inquire 
whether  the  counsel  for  the  respondent  desires  to  submit  any  order. 

Mr.  WoRTHiNGTON.  No,  Ml.  President, 

The  PREsroENT  pro  tempore.  The  several  orders  are  before  the  Sen- 
ate for  consideration.  Under  the  view  taken  by  the  Presiding  Officer, 
the  question  should  first  be  put  on  the  order  fixing  the  most  distant 
time.  That  is  in  accordance  with  parliamentary  procedure  and  also 
in  accordance  with  such  procedure  as  might  be  considered  proper  in 
a  court.  The  order  proposed  bj  the  Senator  from  New  Hampshire 
[Mr.  Gallinger]  is  the  one  which  fixes  the  longest  period,  and  the 
vote  will  first  be  taken  upon  that.  The  rule  of  the  Senate  requires 
that  the  vote  shall  be  taken  by  yeas  and  nays.  It  is  therefore  not 
necessary  that  the  yeas  and  nays  should  be  ordered  as  in  other  in- 
stances. As  Senators'  names  are  called,  those  who  favor  the  date 
fixed  by  the  order  proposed  by  the  Senator  from  New  Hampshire 
will  vote  *'  yea.''  Those  who  are  opposed  to  that  date  and  favor  other 
dates  will,  as  their  names  are  callea,  vote  "  nay."  The  Secretary  will 
call  the  roll. 

The  Secretary  having  called  the  roll,  the  result  was  announced — 
yeas  44,  nays  19,  as  follows : 

Yeas  (44)— Bankhead,  Borah,  Bourne, Bradley, Brandegee, Bryan, 
Burnham,  Burton,  Catron,  Clark  of  Wyoming,  Crane,  Crawford, 
Cullom,  Cummins,  Dillingham,  Fall,  Fletcher,  Gallinger,  Gronna, 
Gug^nheim,  Johnson  of  Maine,  Johnston  of  Alabama,  Kern,  Lodge^ 
McCumber,  McLean,  Massey,  Nelson,  Newlands,  Overman,  Page, 
Penrose,  Perkins,  Root,  Sanders,  Smitn  of  Arizona,  Smith  of  Mich- 
igan, Smith  of  South  Carolina,  Smoot,  Sutherland,  Swanson,  Town- 
send,  Warren,  Wetmore. 

Nays  (19) — Ashurst,  Bacon.  Bailey.  Bristow,  Chamberlain,  Clapp, 
Jones,  La  Follette,  Martine  oi  New  Jersey,  Myers,  Pomerene^  Reed, 
Shively,  Simmons,  Smith  of  Georgia,  Stone,  Thornton,  Tillman, 
Works. 

Not  voting  (81)^-Brig^,  Brown,_Chilton,  Clarke  of  Arkansas, 
a,  Cu    * 
ybun 
U'ljorman,  Oliver,  uwen,  jraynier,  jrercy,  jromaexter,  xiayn 
ardson.  Smith  of  Maryland,  Stephenson,  Watson,  Williams. 

So  Mr.*  Gallinger's  order  was  adopted. 

The  President  pro  tbbcporb.  The  Presiding  Officer  would  inauire 
whether  the  managers  on  the  part  of  the  House  have  anytning 
further  to  submit  to  the  Senate  at  this  time. 

Ml*.  Manager  Clayton.  Mr.  President,  as  a  matter  of  information, 
the  managers  desire  to  know  when  it  is  contemplated  that  they  shall 
furnish  the  list  of  witnesses.  I  should  like  for  that  part  of  the  order 
to  be  read  again. 

The  President  pro  tempore.  The  Secretary  will  again  report  the 

order. 
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The  Secretary  read  as  follows : 

Ordered,  That  a  list  of  witnesses  be  fomlsbed  the  Sergeant  at  Arms  by  the 
managers  and  the  reetpondent,  who  shall  be  subpoenaed  by  him  to  appear  at  12 
o'clock  and  30  minutes  postmeridian  on  the  3d  day  of  December,  1912. 

Mr,  Manager  .Clayton.  The  order  does  not  say  when  the  list  is  to 
be  furnished.  That  is  what  I  wished  to  ascertain.  It  leaves  that 
entirely  to  the  judgment  of  the  managers  and  to  the  judgment  of 
respondent.    Am  I  correct  in  that  contention,  Mr.  President  ? 

The  PREsn)ENT  pro  tempore.  The  Presiding  Officer  will  respond  that 
there  is  no  designation  in  the  order  as  to  wnat  shall  be  done  in  that 
regard,  evidently  leaving  it  as  the  manager  concludes. 

Mr.  Manager  Clayton.  I  have  not  a  calendar  before  me,  but  I  pre- 
flume  the  3d  day  of  December  is  the  first  Monday  in  December,  the 
day  for  the  regular  convening  of  the  Congress. 

The  PHESn>ENT  Ptto  tempore.  The  Chair  is  informed  it  is  Tuesday, 
the  second  day  of  the  session. 

Mr.  Manager  Clayton.  It  is  the  second  day  of  the  session? 

Mr.  Lodge.  Monday  is  the  2d  day  of  December. 

The  PREsroENT  pfto  TE^tPORU.  The  3d  of  December  is  the  second  day 
of  the  session. 

Mr.  Manager  Clayton.  Then,  the  Senate  sitting  as  a  Court  of  Im- 
peachment having  decided  that  this  case  shall  not  be  tried  at  this 
time,  but  that  it  5iall  be  tried  beginning  on  the  3d  day  of  December 
next,  the  managers  of  the  House  respectfully  bow  to  the  decision  of 
the  Senate,  and  beg  to  inform  the  Senate  that  they  will  be  here  on 
the  3d  day  of  December  ready  to  proceed  with  the  trial  of  this  case. 

In  the  meantime,  on  behalf  of  the  managers  of  the  House,  I  desire 
to  say  that  the  managers  will  furnish — I  presume  that  it  ought  to  be 
furnished  to  the  Secretary  of  the  Senate — a  list  of  the  witnesses  whom 
the  managers  desire  to  have  subpoenaed  on  behalf  of  the  prosecution, 
if  I  may  so  term  the  side  which  is  occupied  by  the  managers  on  the 
part  of  the  House.  Am  I  correct  in  the  view  that  we  shall  furnish 
this  list  to  the  Secretary  of  the  Senate? 

The  PREsn>ENT  pro  tempore.  The  Presiding  Officer  is  not  advised  at; 
to  what  are  the  precedents,  but  as  the  Sergeant  at  Arms  is  to  exe- 
cute the  order,  the  Chair  will  suggest  that  the  Sergeant  at  Arms  is 
the  proper  person  to  whom  the  list  should  be  supplied. 

Mr.  ifanager  Clayton.  Then,  Mr.  President,  under  the  intima- 
tion of  the  Chair,  the  managers  beg  to  say  at  this  time  that  they 
will  in  due  time  furnish  the  Sergeant  at  Arms  a  list  of  the  wit- 
nesses they  desire  subpoenaed,  and  they  expect  to  be  ready,  by 
having  the  witnesses  here  and  ready  otherwise,  to  proceed  with  the 
cause,  if  it  meets  the  pleasure  of  the  Senate,  on  the  3d  day  of 
December  next. 

Mr.  President,  there  is  one  other  thins^  that  the  managers  desire 
to  know.  There  is  no  settled  practice,  it  appears  from  my  rather 
imperfect  examination  of  the  precedents  in  the  case,  but  I  have 
reached  the  conclusion  from  such  examination  as  I  have  been  able 
to  make  that  after  this  list  is  furnished  by  the  managers  and  the 
list  furnished  on  behalf  of  the  respondent  by  the  respondent  that 
then  it  is  the  practice  or  the  usage  of  the  Senate,  under,  I  suppose, 
certain  discretion  vested  in  the  Presiding  Officer,  to  entertain  and 
to  direct  the  issuance  of  subpoenas  for  other  witnesses  whose  names 
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may  not  appear  on  the  list  which  is  furnished  in  the  first  instiince ; 
and  believing  that  to  be  the  practice  and  believing  that  the  managers 
should  have  that  right,  I  shall  not  insist  upon  the  proposition  which 
I  offered  in  the  beginning  of  the  cause  to-day;  that  is,  to  provide 
that  these  additional  witnesses  might  be  subpoenaed  on  application 
made  by  the  managers  or  the  respondent,  as  the  case  might  be,  but 
that  the  anplication  should  be  made  to  the  Presidinff  Officer,  the  Pre- 
siding Officer  having  the  discretion  and  presumably  the  authority 
to  grant  a  request  for  additional  witnesses. 

Putting  that  interpretation  upon  the  matter^  Mr.  President,  we 
shall  not  ask  any  amendment  of  the  order  at  this  time,  for  it  is  pre- 
sumed that  this  court,  like  any  court  that  wants  to  do  justice  in  the 
premises,  would,  notwithstanding  any  rule  to  the  contrary,  or  be- 
cause of  the  absence  of  any  positive  rule  making^  provision  tor  such 
an  emergencjr,  direct  the  subpoena  of  witnesses  if,  in  the  judgment 
of  the  court,  it  ought  to  be  done  to  meet  the  manifest  ends  of  justice. 

The  President  pro  tempore.  The  Chair  will  state  that  the  manager 
has  stated  the  practice  as  it  is  understood  and  contemplated  by  the 
Senate  in  that  regard. 

Mr.  Manager  CEatton.  Then,  Mr.  President,  the  managers  at  this 
time  have  no  further  business  before  the  Senate  sitting  as  a  Court  of 
Impeachment 

The  managers  on  the  part  of  the  House  thereupon  retired  from 
ihe  Chamber. 

Mr.  Clark  of  Wyoming.  I  move  that  when  the  court  adjourns  it 
adjourn  to  meet  on  the  3d  of  December  next  at  12.30  o'clock  p.  m. 

The  PREsmBNT  pro  tempore.  The  Senator  from  Wyoming  moves 
that  when  the  Senate  sitting  as  a  Court  of  Impeachment  in  the  case 
of  Robert  W.  Archbald  adjourns  it  adjourn  to  meet  at  12.30  o'clock 
on  the  3d  day  of  December  next.  Without  objection,  it  is  unani- 
mouslv  so  oraered. 

Mr.  Stone.  Mr.  President,  I  should  like  to  propound  an  inquiry. 
The  Presiding  Officer,  in  other  words,  the  Senator  who  shall  preside, 
I  presume  is  to  attach  his  signature  to  the  subpoenas  for  witnesses. 
Is  that  correct? 

The  PREsroENT  pro  tempore.  The  Chair  will  call  the  attention  of 
the  Senate  to  Rule  VII,  which  will  be  read  for  the  information  of  the 
Senate  as  to  the  power  of  the  Presiding  Officer  to  issue  subpoenas. 

The  Secretary  read  as  follows: 

VII.  The  Presiding  Officer  of  the  Senate  shaU  direct  aU  necessary  prepara- 
tions in  the  Senate  Chamber,  and  the  Presiding  Officer  on  the  trial  shall  direct 
all  the  forms  of  proceedings  while  the  Senate  are  sitting  for  the  purpose  of  try- 
ing an  impeachment,  and  all  forms  during  the  trial  not  otherwise  specially  pro- 
vided for.  And  the  Presiding  Officer  on  the  trial  may  rule  all  questions  of 
evidence  and  incidental  questions,  which  ruling  shall  stand  as  the  Judgment  of 
the  Senate,  unless  some  Member  of  the  Senate  shall  ask  that  a  formal  vote  be 
taken  thereon,  in  which  case  it  shall  be  submitted  to  the  Senate  for  decision. 
(Rule  VII  of  the  Rules  for  Impeachment  Trials,  p.  175  of  the  lilanual.) 

Mr,  Root.  I  suggest  that  the  fifth  rule  is  relevant  to  the  question. 

Mr.  Stone.  What  I  desired  to  ascertain  was 

The  President  pro  tempore.  The  present  occupant  of  the  chair, 
handling  the  book  carelessly,  did  not  call  attention  to  the  proper  rule. 
The  rule  which  has  been  read  also  states  what  duties  shall  devolve 
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upon  the  Presiding  Officer,  but  the  particular  rule  is  the  one  indicated 
by  the  Senator  from  New  York,  Rule  V,  which  will  be  read : 
The  Secretary  read  as  follows : 

Y.  The  Presiding  Officer  shall  have  power  to  make  and  Issue,  by  himself  or 
by  the  Secretary  of  the  Senate,  all  orders,  mandates,  writs,  and  precepts 
aothorized  by  these  rules,  or  by  the  Senate,  and  to  make  and  enforce  such  other 
regulations  and  orders  in  the  premises  as  the  Saiate  may  authorize  or  provide. 
(Bule  y,  at  the  bottom  of  page  174.) 

Mr.  Stone.  Then  under  the  rule  the  Vice  President  will  be  the 
Presiding  Officer  who  would  sign  all  writs. 

The  PREsn>ENT  pro  tempobe.  Whoever  is  the  presiding  officer  at  the 
time  the  writ  is  required  would,  in  the  opinion  of  the  present  occu- 
pant of  the  chair,  be  clothed  with  that  power. 

Mr.  Stone.  Would  the  present  occupant  of  the  chair  be  clothed 
with  that  power  during  the  vacation  ?  Application  for  the  issue  of 
subpcenas  for  witnesses  will  be  made  during  the  vacation  of  the 
Senate,  in  all  probability;  probably  in  November.  It  puzzles  me  a 
little  bit  to  know  who  would  sign  those  writs. 

The  PREsroENT  pbo  tempore.  The  Chair  does  not  think  there  is  any 
trouble  at  all  about  it.  The  Vice  President,  of  course,  will  be  during 
the  vacation  the  presiding  officer  of  the  Senate,  and  if  the  Senate 
^lould  indicate  anyone  else  to  be  President  pro  tempore  during  that 
time,  the  power  would  be  exercised  in  the  first  instance  by^  the  Vice 
President,  or,. if  he  should  be  under  disability,  by  the  President  pro 
tempore,  whoever  he  might  be.*  That  is  the  opinion  of  the  Chair. 
He  may  be  wrong  about  it. 

The  respondent  and  his  counsel  withdrew  from  the  Chamber. 

Mr.  Clark  of  Wyoming.  I  move  that  the  Senate  sitting  as  a  Court 
of  Impeachment  adjourn,  and  that  the  Senate  resume  legislative 


The  motion  was  agi*eed  to;  and  thereupon  (at  5  o'clock  and  65 
minutes  p.  m.)  the  Senate,  sitting  for  the  trial  of  the  impeachment, 
adjoumea,  the  adjournment  bemg,  under  the  order'  previously 
adopted,  until  Tuesday,  December  8,  1912,  at  12.30  o'clock  p.  m. 


TUESDAY,   DECEMBEB  3,    191S. 

In  the  Senate  op  the  United  States. 

The  PREsroENT  pro  tempore  (Mr.  Bacon) .  The  hour  of  12.30  o'clock 
having  arrived,  under  the  order  of  the  Senate,  the  Senate  is  now  in 
session  sitting  as  a  Court  of  Impeachment  for  the  trial  of  articles  of 
impeachment  against  Judge  Robert  W.  Archbald.  Due  proclama- 
tion will  be  made. 

The  Assistant  Doorkeeper  (Mr.  C.  A.  Loeffler)  made  the  following 
proclamation : 

"  Hear  ye !  Hear  ye !  Hear  ye  1  The  Senate  of  the  United  States, 
sitting  as  a  Court  of  Impeachment,  is  now  in  session." 

The  managers  on  the  part  of  the  House  of  Representatives — ^Henry 
D.  Clayton,  of  Alabama ;  Edwin  Y.  Webb,  of  North  Carolina ;  John 
C.  Floyd,  of  Arkansas ;  John  W.  Davis,  of  West  Virginia ;  John  A. 
Sterling,  of  Illinois ;  Paul  Howland,  of  Ohio ;  and  George  W.  Norris, 
of  Nebradca — were  announced  by  the  Acting  Assistant  Doorkeeper 
(Mr.  Thomas  W.  Keller)  and  conducted  to  the  seats  assigned  them. 
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The  Presidekt  pro  tempore.  There  are  certain  Senators  who  have 
not  yet  taken  the  oath  reauired  in  this  proceeding,  and  they  will  pre- 
sent themselves  at  the  desk  for  that  purpose.  The  Secretary  will  call 
the  names  of  the  Senators  who  have  not  as  yet  taken  the  oatfa. 

The  Secretary  called  the  names  of  Mr.  Brown,  Mr.  Chilton.  Mr. 
Curtis,  Mr.  Davis,  Mr.  Dixon,  Mr.  du  Pont,  Mr.  Gore,  Mr.  Jackson, 
Mr.  Lea,  Mr.  Owen,  Mr.  Perky,  and  Mr.  Richardson ;  and  Mr.  Brown, 
Mr.  Curtis,  Mr.  Dixon,  Mr.  du  Pont,  Mr.  (lore,  Mr.  Jackson,  Mr. 
Perky,  and  Mr.  Richardson  presented  themselves  at  the  de^  and  the 
oath  was  administered  to  them  by  the  Presiding  Officer. 

The  respondent,Robert  W.  Archbald,  and  his coimsel,  A.  S.  Worth- 
ington,  Esq.,  and  Kobert  W.  Archbald,  jr.,  Esq.,  entered  the  Chamber 
and  took  the  seats  assigned  them. 

Mr.  WoRTHiNGTON.  Mr.  President,  I  wish  to  introduce  Mr.  Alexan- 
der Simpson,  jr.,  of  the  Philadelphia  bar,  who  will  be  associated  with 
the  counsel  for  Judge  Archbald  m  this  trial. 

The  PREsmsNT  pro  tempore.  The  name  of  Mr.  Simpson  will  be 
entered  as  of  counsel  for  the  re^ondent. 

Mr.  Clark  of  Wyoming.  Mr.  President,  I  send  to  the  desk  an  order, 
and  ask  unanimous  consent  for  its  present  consideration. 

The  President  pro  tempore.  The  order  submitted  by  the  Senator 
from  Wyoming  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Ordered,  That  the  dally  sessions  of  the  Senate  sitting  In  the  trial  of  impeach- 
ment of  Robert  W.  Archbald,  additional  circuit  Judge  of  the  United  States,  stiaU, 
unless  otherwise  ordered,  commence  at  2  o'clock  in  the  afternoon. 

The  PREsroENT  pro  teimpore.  If  there  be  no  objection,  the  order  will 
be  considered  as  having  been  agreed  to  unanimously.    It  is  so  ordered. 

Mr.  Nelson.  I  move  the  adoption  of  the  order  which  I  send  to  the 
desk. 

The  PRESmENT  pro  tempore.  The  Senator  from  Minnesota  offers 
an  order,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows : 

Ordered,  That  the  opening  statement  on  behalf  of  the  managers  shall  be  made 
by  one  person,  to  be  immediately  followed  by  one  person  who  shaU  make  the 
opening  statement  on  behalf  of  Vie  respondent 

The  PREsroENT  pro  tempore.  Without  objection^  it  will  be  consid- 
ered that  the  order  just  read  has  been  unanimously  agreed  to.  It  is  so 
ordered. 

Mr.  Clark  of  Wyoming.  I  ask  the  adoption  of  the  order  which  I 
send  to  the  desk. 

The  PRESmENT  pro  tempore.  The  Senator  from  Wyoming  submits 
an  order,  which  will  now  be  read. 

The  Secretary  read  as  foUows : 

Ordered,  That  the  Senate  sitting  in  the  Court  of  Impeachment  do  now  take  a 
recess  until  2  o'clock  p.  m.  this  day. 

Mr.  Manager  Clayton.  Mr.  President,  before  the  question  is  put 
on  the  adoption  of  that  order,  if  it  is  agreeable  to  the  Senate  sitting 
as  a  Court  of  Impeachment,  hereafter  the  managers  on  the  part  or 
the  House  of  Representatives  will  appear  without  the  formality  of 
an  announcement. 

The  PREsmENT  pro  tempore.  The  Chair  will  give  proper  direction 
in  that  regard. 
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Mr.  WoKTHiNOTON.  I  presiime  that  might  applv,  Mr.  President,  to 
the  counsel  for  the  respondent  and  to  the  respondent  himself. 
The  PREsmENT  pro  tempore.  Proper  order  will  be  give  in  the 

Premises.    The  order  presented  by  the  Senator  from  Wyoming  [Mr. 
!lark],  unless  there  be  objection,  will  be  considered  as  unanimously 
adopted.    It  is  so  ordered. 

Tnereupon  (at  12  o'clock  and  40  minutes  p.  m.)  the  Senate  sitting 
as  a  Court  of  Impeachment  took  a  recess  until  2  o'clock  p.  m. 

The  managers  on  the  part  of  the  House  of  Bepresentatives  and  the 
respondent  and  his  counsel  withdrew  from  the  Chamber. 

At  2  O'CLOCK  P.  M. 

The  Senate  sitting  as  a  Court  of  Impeachment  resamed  its  session 
at  2  o'clock  p.  m. 

Mr.  Smoot.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  PREsroENT  pro  tempore  (Mr.  Bacon).  The  Secretary  will  call 
the  roll  of  the  Senate. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names :  Ashurst,  Bacon,  Bailey,  JBorah,  Brandegee,  Bristow, 
Brown,  Bryan,  Burnham,  Burton,  Clapp,  Clark,  of  Wyoming;  Clarke, 
of  Arkansas ;  Crane,  Crawford^  Culberson,  Cullom,  Cummins,  Curtis, 
Dixon,  du  Pont,  Foster,  Gallmger,  Gore,  Guggenheim,  Hitchcock, 
Jackson,  Johnson,  of  Maine:  Johnston,  of  Alabama;  Ken^^on,  La 
FoUette,  Lippitt,  Lodge,  McCumber,  McLean,  Martin,  of  Virginia; 
Martine,  of  New  Jersey ;  Myers,  Nelson,  Newlands,  O'Qorman,  Over- 
man, Page?  Penrose,  Perkins,  Perky,  Pomerene,  Richardson,  Root. 
Shively,  Simmons,  Smith,  of  Arizona ;  Smith,  of  Georgia ;  Smith,  oi 
Maryland;  Smith,  of  Michigan;  Smith,  of  South  Carolina;  Smoot, 
Stephenson.  Sutherland,  Swanson^  Thornton,  Tillman,  Townsend, 
Wetmore,  and  Works. 

Mr.  Penrose.  My  colleague  [Mr.  Oliver]  is  unavoidably  absent  on 
account  of  illness. 

Mr.  Page.  I  wish  to  announce  that  my  colleague  [Mr.  Dillingham], 
owing  to  illness,  is  necessarily  absent. 

The  PREsroEKT  pro  tempore.  On  the  call  of  the  roll  65  Senators  are 
present.    A  quorum  of  the  Senate  is  present. 

Mr.  Manager  Clayton.  Mr.  President,  as  I  understand  the  action 
of  the  Senate,  it  contemplated  that  at  this  time  the  managers  should 
proceed  to  make  a  statement  embodying  the  facts  upon  which  the 
articles  of  impeachment  are  predicated  in  this  case. 

Mr.  President,  this  proceeding  had  its  origin  in  the  resolution 
adopted  by  the  House  of  Representatives  on  April  25, 1912,  which  is 
embodied  in  the  message  sent  by  the  President  of  the  United  States 
to  the  House  of  Representatives  on  May  3,  1912,  in  the  following 
words: 

To  the  Souse  of  BeureMentatives: 

I  am  In  receipt  of  a  copy  of  a  resolution  adopted  by  the  House  on  April  25, 
reading  as  follows: 

**  Resolved,  That  the  President  of  the  United  States  be,  and  he  is  hereby, 
requested,  if  not  incompatible  with  the  public  Interest,  to  transmit  to  the  House 
of  Representatives  a  copy  of  any  charges  filed  against  Robert  W.  Archbald, 
associate  Judge  of  the  United  States  Commerce  Court,  together  with  the 
report  of  any  special  attorney  or  agent  appointed  by  the  Department  of  Justice 
to  investigate  such  charges,  and  a  copy  of  any  and  all  afladavlts,  photographs, 
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9  and  evidence  filed  In  the  Department  of  Justice  in  relation  to  said  eliarges, 
toprether  with  a  statement  of  the  action  of  tJie  Department  of  Justice;  if  any, 
taken  upon  said  charges  and  reijort." 

In  reply  I  have  to  state  that  in  February  last  certain  charges  of  improper 
conduct  by  the  Hon.  Robert  VV.  Archbald,  formerly  district  Judge  of  the  United 
States  court  for  the  middle  district  of  Pennsylvania  and  now  Judge  of  the 
Commerce  Court,  were  brought  to  my  attention  by  Commissioner  Meyer,  of 
the  Interstate  Commerce  Commission.  I  transmitted  these  charges  to  the 
Attorney  General  by  letter  dated  February  13,  instructing  him  to  investigate 
the  matter,  confer  fully  with  Commissioner  Meyer,  and  have  his  agents  make 
as  full  report  upon  the  subject  ns  might  be  necessary,  and,  should  the  charges 
be  established  sufficiently  to  Justify  proceeding  on  them,  bring  the  matter  before 
the  Judiciary  Committee  of  the  House  of  Representatives. 

The  Attorney  General  has  made  a  careful  investigation  of  the  charges,  and 
as  a  result  of  that  investigation  has  advised  me  that,  in  his  opinion,  the  papers 
should  be  transmitted  to  the  Committee  on  the  Judiciary  of  the  House  to  be 
used  by  them  as  a  basis  for  an  investigation  into  the  facts  involved  In  the 
charges.  I  have  therefore  directed  him  to  transmit  all  the  papers  to  the  Com- 
mittee on  the  Judiciary;  but  in  my  opinion — ^and  I  think  it  will  prove  in  the 
opinion  of  the  committee — it  is  not  compatible  with  the  public  interests  to  lay 
all  these  papers  before  the  House  of  Representatives  until  the  Committee  on 
the  Judiciary  shall  have  sifted  them  out  and  determined  the  extent  to  which 
they  deem  it  essential  to  the  thoroughness  of  their  investigation  nor  to  make 
the  same  public  at  the  present  time.  But  all  the  papers  are  in  the  hands  of  the 
committee  and  therefore  within  the  control  of  the  House. 

Wm.  H.  Taft. 

The  White  House,  May  5,  1912, 

Upon  receipt  of  this  message  from  the  President  the  Committee 
on  the  Judiciary  of  the  House  of  Representatives  gave  consideration 
to  the  matter  referred  to  in  the  President's  message  of  the  alleged 
improper  conduct  of  Judge  Robert  W.  Archbald.  Following  the 
action  of  the  committee  the  House  of  Representatives  itself  adopted 
articles  of  impeachment  in  this  cause,  which  articles  have  been  here- 
tofore submitted  to  the  Senate  sitting  as  a  Court  of  Impeachment. 

JUDGE   ARCHBALD's  APPOINTMENT. 

Robert  W.  Archbald  was  appointed  in  vacation  a  United  States 
district  judge  for  the  middle  district  of  Pennsylvania  and  was  duly 
commissioned  as  such  judge  on  the  29th  day  of  March,  1901,  as 
appears  from  his  commission,  which  is  in  the  following  words  and 
figures : 

William  McKlnley,  President  of  the  United  States  of  America,  to  all  who  shall 
see  these  presents,  greeting: 

Know  ye,  that,  reposing  special  trust  and  confidence  in  the  wisdom,  upright- 
ness, and  learning  of  Robert  Wodrow  Archbald,  of  Pennsylvania,  I  do  appoint 
him  United  States  district  judge  for  the  middle  district  of  Pennsylvania  as 
provided  for  by  act  approved  March  2.  1901,  and  do  authorize  and  empower  him 
to  execu'e  and  fulfill  the  duties  of  that  office  according  to  the  Constitution  and 
laws  of  the  said  United  States,  and  to  have  and  to  hold  the  said  office,  with  all 
the  powers,  privileges,  and  emoluments  to  the  same  of  right  appertaining,  imto 
him,  the  said  Robert  Wodrow  Archbald,  until  the  end  of  the  next  session  of 
the  Senate  of  the  United  States,  and  no  longer,  subject  to  the  (•r)nditions  and 
provisions  prescribed  by  law. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent  and  the 
seal  of  the  Department  of  Justice  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the  20th  day  of  March.  In 
the  year  of  our  Lord  1901,  and  of  the  indei>endence  of  the  United  States  of 
America  the  one  hundred  and  twenty-fifth. 

[seal.]  William  McKinley. 

By  the  President: 

John  W.  Griggs, 

Attorney  General 
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After  the  vacation  and  upon  the  convening  of  Congress  Robert  W. 
Archbald  was  appointed  a  United  States  district  judge  for  the  mid- 
dle district  of  Pennsylvania  and  was  duly  commissioned  as  such 
judge  on  the  I7th  day  of  December,  1901,  as  appears  from  his  com- 
mission, which  is  in  tiie  following  words  and  figures : 

Theodore  Roosevelt,  President  of  the  United  States  of  America,  to  all  who  shall 
see  these  presents,  greeting: 

Know  ye,  that,  reposing  special  trust  and  confidence  in  the  wisdom,  upright- 
ness, and  learning  of  Robert  W.  Archbald,  of  Pennsylvania,  I  have  nominated 
and,  by  and  with  the  advice  and  consent  of  the  Senate,  do  appoint  him  United 
States  district  Judge  for  the  middle  district  of  Pennsylvania,  and  do  authorize 
and  empower  him  to  execute  and  fulfill  the  duties  of  that  office  according  to 
the  Constitution  and  laws  of  the  said  United  States,  and  to  have  and  to  hold 
the  said  office,  with  all  the  powers,  privileges,  and  emoluments  to  the  same  of 
right  appertaining,  unto  him,  the  said  Robert  W.  Archbald,  during  his  good 
behavior. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent  and  the 
seal  of  the  Department  of  Justice  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the  17th  day  of  December, 
in  the  year  of  our  Lord  1901,  and  of  the  independence  of  the  United  States  of 
America  the  one  hundredth  and  twenty-fifth. 

[SEAL.]  Theodore  Roosevelt. 

By  the  President : 

P.  C.  Knox,  Attorney  Qeneral. 

The  said  Robert  W.  Archbald  was  duly  appointed  an  additional 
circuit  judge  of  the  United  States  for  the  third  judicial  circuit  and 
desi^ated  as  a  judge  of  the  United  States  Commerce  Court  and  was 
confirmed  by  the  Senate  and  was  duly  commissioned  as  such  judge  on 
the  31st  day  of  January,  1911,  as  will  appear  from  his  commission, 
which  is  in  the  following  words  and  figures,  to  wit : 

William  H.  Taft,  President  of  the  United  States,  to  all  who  shall  see  these 
presents,  greeting; 

Know  ye,  that,  reposing  special  trust  and  confidence  in  the  wisdom,  upright- 
ness, and  learning  of  Robert  Wodrow  Archbald.  of  Pennsylvania,  I  have 
nominated,  and,  by  and  with  the  advice  and  consent  of  the  Senate,  do  appoint 
him  additional  circuit  Judge  of  the  United  States  for  the  third  judicial  circuit, 
and  do  authorize  and  empower  him  to  execute  and  fulfill  the  duties  of  that 
office  according  to  the  Constitutlou  and  laws  of  the  said  United  States,  and  to 
have  and  to  hold  the  said  office,  with  all  the  powers,  privileges,  and  emoluments 
to  the  sjime  of  right  appertaining,  unto  him,  the  said  Robert  Wodrow  Archbald, 
during  his  good  behavior.  Appointed  pursuant  to  the  act  of  June  18,  1910 
(36  Stats.,  540),  and  hereby  designated  to  serve  for  four  years  In  the  Com- 
merce Court. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent,  and  the 
seal  of  the  Department  of  Justice  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the  31st  day  of  January,  in 
the  year  of  our  Ijord  nineteen  hundred  and  eleven  and  of  the  independence  of 
the  United  Sfaites  of  America  the  one  hundred  and  thirty-fifth. 

TsEAL.]  William  IT.  Taft. 

By  the  President: 

George  W.  Wickers  ham. 

Attorney  Qeneral. 

Mr.  President,  under  the  authority  of  the  House  of  Representatives 
and  upon  the  suggestion  of  my  associate  managers  on  the  part  of  the 
House  the  duty  has  devolved  upon  me  to  open  this  case  and  to  make 
a  statement  of  the  facts  upon  which  the  House  of  Representatives, 
acting  as  a  grand  inquest  inquiring  in  the  name  of  all  the  people  of 
the  United  States,  have  impeached  Robert  W.  Archbald,  additional 
circuit  judge  of  the  United  States  for  the  third  Judicial  circuit, 
appointed  pursuant  to  the  act  of  June  18,  1910   (U.  S.  Stats.  L., 
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vol.  36,  p.  540),  and  having  duly  qualified  and  having  been  duly 
commissioned  and  designated  on  the  31st  day  of  January,  1911,  to 
serve  four  years  in  the  Commerce  Court,  of  high  crimes  and  misde- 
meanors, and  the  facts  upon  which  the  managers  propose  to  make 
good  the  articles  of  impeachment. 

It  would  be  a  waste  of  time  of  this  honorable  court  to  pronounce 
any  panegyric  upon  the  great  tribunal  which  now  sits  as  a  High 
Court  of  Impeachment.  It  is  unnecessarv  to  dwell  upon  the  magni- 
tude of  the  questions  here  involved  or  or  the  grave  consequences  of 
the  failure  to  do  justice  either  to  the  people  or  to  the  respondent. 
The  fact  that  the  members  of  this  court  are  commissioned  to  sit  in 
this  Chamber  where  renowned  men  have  always  sat  is  sufficient  guar- 
anty that  selected  men,  some  of  them  learned  lawyers  and  all  wise 
statesmen,  will  do  impartial  justice  according  to  the  Constitution  and 
the  law,  as  their  solemn  oath  requires.  Ana  the  people  of  this  great 
Sepublic  and  the  House  of  Representatives  of  the  United  States 
have  confidence  that  if  this  respondent  is  guilty  he  will  be  deprived 
of  the  office  which  he  now  holos,  or  if  innocent  of  the  misbehaviors 
charged  against  him  he  will  be  acquitted. 

The  articles  are  13  in  number,  and  the  facts  upon  which  they  are 
predicated  are  substantially  as  follows: 

THE  NEGOTIATIONS  WITH  THE  HILLSIDE  COAL  <fe  IRON  CO.  RELATIVE  TO  THE 

KATYDID  CULM  DUMP  AT  MOOSIC,  PA. 

:    -  I  See  Art.  1.]  ' 

On  or  about  March  31,  1911,  Judge  Archbald  entered  into  a  part- 
nership agreement  with  one  Edward  J.  Williams,  of  Scranton,  Pa*, 
for  the  purchase  of  a  certain  culm  dump  known  as  the  Katydid  culm 
dump,  located  near  Moosic,  Lackawanna  County,  Pa.,  for  the  purpose 
of  disposing  of  the  said  property  at  a  pecuniary  profit  to  themselves. 

Mr.  President,  I  may  say  nere  that  a  culm  dump  is  a  pile  composed 
partly  of  refuse  and  partly  of  coal,  which,  in  the  days  gone  by,  was 
not  deemed  merchantable.  This  pile  is  accumulated  m  this  way: 
During  the  process  of  mining  anthracite  coal  there  is  some  slate: 
there  may  be  some  rock;  there  may  be  some  dirt;  there  may  be  other 
unmerchantable  things  brought  from  the  mine.  This  refuse,  together 
with  the  finer  particles  of  coal  and  coal  dust,  is  thrown  into  a  dump, 
and  this  is  what  is  called  a  culm  dump. 

Most  of  the  coal  contained  in  this  culm  dump  was  taken  from  land 
known  as  the  Caldwell  lot,  which  is  owned  in  tee  simple  by  the  Hill- 
side Coal  &  Iron  Co.  The  larger  portion  of  the  dump  now  rests  on 
land  known  as  lot  46,  which  is  jomtly  owned  by  the  Hillside  Coal 
&  Iron  Co.,  the  Everhart  estate,  and  others.  The  entire  capital  stock 
of  the  Hillside  Coal  &  Iron  Co.  is  owned  by  the  Erie  Railroad  Co., 
and  a  number  of  the  managing  officers  and  airectors  of  the  coal  com- 
pany are  also  officers  of  the  railroad  company.  The  Katydid  dump 
was  formed  from  the  operation  of  the  Katydid  colliery  by  the  firm 
of  Robertson  &  Law,  and  later  by  John  M.  Robertson,  who  succeeded 
the  firm,  which  operated  the  colliery  under  a  verbal  agreement  to 

ay  the  Hillside  Coal  &  Iron  Co.  certain  royalties  on  all  coal  mined, 
t  appears  that  the  Everhart  estate  received  certain  royalties  from 
the  Ifillside  Coal  &  Iron  Co.  for  all  coal  above  the  size  of  pea  taken 
from  the  tract  in  which  the  Everhart  estate  held  a  one-half  undi- 
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vided  interest.  The  plant  was  operated  from  1887  to  1909,  when  the 
breaker  and  washery  were  destroyed  by  fire,  and  since  then  the  oper- 
ation has  been  abandoned  by  Robertson. 

In  furtherance  of  his  agreement  with  Williams,  Judge  Archbald 
used  his  official  position  as  judge  of  the  Commerce  Court,  on  March 
31,  1911,  and  at  various  other  times,  by  correspondence,  personal 
conferences,  and  otherwise,  to  improperly  induce  and  influence  the 
officers  of  the  Hillside  Coal  &  Iron  Co.  and  the  Erie  Railroad  Co.  to 
enter  into  an  agreement  with  himself  and  Williams  to  sell  the  in- 
terest of  the  Hillside  Coal  &  Iron  Co.  in  the  Katydid  culm  dump 
for  a  consideration  of  $4,500;  this  agreement  was  against  the  policy 
and  practice  of  the  Erie  Bailroad  Co.  and  its  subsidiary,  the  Hillside 
Coal  &  Iron  Co.,  their  policy  being  not  to  sell  their  culm  dumps. 
Judge  Archbald's  name  did  not  appear  in  this  written  agreement. 

Judge  Archbald  and  Williams  then  secured  an  option  to  purchase 
whatever  equity  Robertson  held  in  this  property  for  a  consideration 
of  $3,500,  and  entered  into  negotiations  with  several  parties  with  a 
view  to  the  sale  of  the  culm  dump  at  a  large  profit.  One  of  these 
parties  was  the  manager  of  an  electric  railroad,  who  was  then  pur- 
chasing large  quantities  of  coal  consumed  in  the  operation  of  the 
road  from  the  Hillside  Coal  &  Iron  Co.  at  the  usual  market  rates. 
It  was  claimed  that  there  were  certain  complications  in  the  title  to 
this  property,  but  however  this  may  be  Judge  Archbald  considered 
that  the  options  from  the  Hillside  Coal  &  Iron  Co.  and  Robertson 
covered  the  entire  interest  in  the  dump,  and  so  stated  in  a  letter  to 
this  prospective  purchaser. 

After  a  careful  survey,  a  disinterested  mining  engineer  estimates 
•  that  the  Katydid  culm  dump  contains  about  90,000  gross  tons,  of 
which  approximately  46,704  tons  are  marketable  coal.  This  coal 
is  appraised  by  the  engineer  at  $47,533.18,  subject  to  an  increase  of 
^,803.40,  provided  that  an  increment  of  small  coal  can  be  saved  in 
the  process  of  reclamation.  It  is  further  estimated  that  the  opera- 
tion of  this  culm  dump  by  the  Hillside  Coal  &  Iron  Co.  would  net  it 
approximately  $35,000  profit  and  that  the  Erie  Railroad  Co.  in  addi- 
tion would  realize  a  profit  for  the  transportation  of  the  coal  to  tide- 
water. 

During  the  period  covering  these  negotiations  with  the  oflBcers  of 
the  Hillside  Coal  &  Iron  Co.  and  the  Erie  Railroad  Co.  Judge 
Archbald  was  a  United  States  circuit  judge,  duly  assigned  to  serve 
in  the  Commerce  Court,  and  the  Erie  Railroad  Co.,  a  common  carrier 
engaged  in  interstate  commerce,  was  a  party  litigant  in  certain  suits 
then  pending  in  the  Commerce  Court  and  known  as  the  Baltimore  &• 
Ohio  Railroad  Co.  et  al.  v.  The  Interstate  Commerce  Commission, 
No.  38,  and  the  Baltimore  &  Ohio  Railroad  Co.  et  al.  v.  The  Inter- 
state Commerce  Commission,  No.  39. 

THE    ATTEMPT   TO    SELL   THE    STOCK    OF   THE    MARIAN    COAL    CO.    TO    THE 
DELAWARE,  LACKAWANNA  <fe  WESTERN  RAILROAD  CO. 

(See  Art.  2.] 

On  October  18, 1910,  the  Marian  Coal  Co.,  which  operated  a  wash- 
ery at  Taylor,  Pa.,  filed  a  complaint  against  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.  and  several  other  railroads  before 
the  Interstate  Commerce  Commission,  containing  a  demand  for  repa- 
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ration  for  damages  alleged  to  have  been  suffered  by  the  complainant 
in  the  amount  of  $55,238.27,  with  interest,  for  overcharges  and  dis- 
crimination in  freight  rates,  and  concluding  with  a  prajrer  that  the 
Interstate  Commerce  Commission  issue  an  order  requiring  the  de- 
fendants to  cease  various  acts  alleged  to  have  been  committed  for 
the  purpose  of  suppressing  the  competition  of  the  complainant  in 
the  coal  market,  and  estsublishing  just  and  reasonable  rates  upon 
conunodities  shipped  by  the  complainant  from  its  washery  at  Taylor, 
Pa.,  to  all  points  within  the  jurisdiction  of  the  commission. 

Some  time  in  July  or  August,  1911,  William  P.  Boland  and  Chris- 
topher G.  Boland,  who  were  the  controlling  stockholders  of  the 
Marian  Coal  Co.,  employed  one  George  M.  Watson,  of  Scranton, 
Pa.,  as  an  attorney  to  effect  a  sale  of  two-thirds  of  the  stock  of  the 
Marian  Coal  Co.  to  the  Delaware,  Lackawanna  &  Western  Bailroad 
Co.  and  to  settle  this  case,  which  was  still  pending  before  the  Com- 
merce Commission.  The  decision  of  the  Interstate  Commerce  Com- 
mission in  this  case  was  subject  to  review  by  the  Commerce  Court, 
and  there  was  at  that  time  pending  in  the  Commerce  Court  a  suit 
entitled  "  The  Baltimore  &  Ohio  Railroad  Co.  et  al  v.  The  Interstate 
Commerce  Commission,  No.  38,"  to  which  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.  was  a  party  litigant. 

With  full  knowledge  of  these  facts  Judge  Archbald  entered  into 
an  agreement  to  assist  George  M.  Watson,  for  a  valuable  considera- 
tion, to  sell  the  stock  of  the  Marian  Coal  Co.  held  by  the  Bolands 
to  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  and  settle 
the  case  between  the  said  coal  company  and  the  railroad  company. 
In  pursuance  of  this  agreement  Judge  Archbald,  by  means  of  corre- 
spondence, personal  conferences,  and  otherwise,  persistently  at- 
tempted to  induce  the  oiBcers  of  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Co.  to  enter  into  an  agreement  with  Watson  to  settle  the 
case  then  pending  before  the  Interstate  Commerce  Commission  and 
purchase  the  stock  of  the  Marian  Coal  Co.  at  a  highly  exorbitant 
price. 

In  all  of  his  correspondence  with  the  officers  of  the  Delaware, 
I^ackawanna  &  Western  Railroad  Co.  relative  to  this  matter  Judge 
Archbald  used  the  official  stationery  of  the  United  States  Commerce 
Court,  and  he  also  used  his  influence  as  a  judge  of  that  court  to 
bring  about,  or  in  an  attempt  to  bring  about,  the  successful  con- 
summation of  these  negotiations. 

THE  NEGOTIATIONS  WITH  THE  LEHIGH  VALLEY  COAL  CO.  AND  THE  GIRARD 
•        ESTATE   RELATIVE   TO    A   CULM    DUMP    KNOWN    AS   PACKER    NO.    3,    NEAR 


SHENANDOAH,   PA. 


[Seo  Art.  ?>.] 


The  Lehigh  Valley  Coal  Co.,  which  is  owned  by  the  I^high 
Valley  Railroad  Co.,  holds  a  lease  on  certain  coal  land  near  Shenan- 
doah, Pa.,  and  owned  by  the  Girard  estate.  This  lease  was  made  to 
run  for  a  period  of  15  years,  of  which  about  13  years  have  elapsed. 

On  August  11,  1911,  and  at  numerous  other  times  thereafter, 
Judge  Archbald,  by  means  of  correspondence  and  personal  inter- 
views, persistently  sought  to  induce,  and  did  induce,  that  company 
to  agree  to  waive  its  rights  under  the  lease  from  the  Girard  estate 
and  to  permit  a  company  in  which  Judge  Archbald  was  interest e( J. 
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known  as  the  Jones  Coal  Co.,  to  operate  a  certain  culm  dump,  known 
as  Packer  No.  3,  containing  approximately  472,670  gross  tons  and 
located  on  the  land  leased  from  the  Girard  estate,  provided  that  a 
very  small  royalty  should  be  paid  the  coal  company  for  coal  re- 
claimed from  "the  dump,  and  provided  further  that  the  coal  should 
be  shipped  over  the  lines  of  the  Lehigh  Valley  Railroad.  Judge 
Archbald  thereafter  applied  to  the  Girard  estate  for  an  operating 
lease  on  the  culm  dump  known  as  Packer  No.  3,  stating  that  he  had 
secured  the  consent  of  the  Lehigh  Valley  Coal  Co.  to  operate  the 

?roperty  if  the  Girard  estate  would  approve  of  the  arrangement, 
'he  juage  proposed  to  pay  the  Girard  estate  the  same  royalties  on 
various  sizes  of  coal  which  were  being  paid  by  the  Lehigh  Valley 
Coal  Co.  under  its  lease,  which  was  executed  about  13  years  there- 
tofore, when  coal  values  were  materially  less  than  they  were  at  the 
time  Judge  Archbald's  proposition  was  made.  The  trustees  of  the 
Girard  estate  promptly  declined  to  grant  Judge  Archbald  the  lease 
on  the  terms  proposed,  and  the  deal  has  never  been  consummated. 
While  these  negotiations  with  the  Lehigh  Valley  Coal  Co.  were 
in  progress  the  Lehigh  Valley  Railroad  Co.  was  a  party  litigant  in 
two  suits  pending  before  the  United  States  Commerce  dourt,  known 
as  The  Baltimore  &  Ohio  Railroad  Co.  et  al.  v.  The  Interstate  Com- 
merce Commission,  No.  38,  and  The  Lehigh  Valley  Railroad  Co.  v. 
The  Interstate  Commerce  Commission,  Henry  E.  Meeker,  intervener, 
No.  49. 

THE  LOUISVILLE  &   NASHVILLE  RAILROAD  CASE. 

[See  Art.  4. J 

In  February,  1911,  upon  the  organization  of  the  Commerce  Court, 
a  suit  known  as  The  Louisville  &  Nashville  Railroad  Co.  v.  The 
Tnterstate  Commerce  Commission,  which  had  theretofore  been  filed 
in  the  United  States  Circuit  Court  at  Louisville,  Ky.,  wa?  trans- 
ferred to  the  United  States  Commerce  Court  (Docket  No.  4).  The 
case  was  argued  on  the  2d  and  3d  of  April,  1911,  and  submitted  to 
the  court  for  adjudication.  On  Au^ist  22,  1911,  Judge  Archbald, 
who  afterwards  delivered  the  majority  opinion  in  this  case,  wrote 
to  Helm  Bruce,  the  attorney  for  the  Louisville  &  Nashville  Railroad 
Co.,  at  Louisville,  Ky.,  requesting  him  to  confer  with  one  Compton, 
traffic  manager  of  the  Louisville  &  Nashville  Railroad,  who  had 
given  material  testimony  before  the  Interstate  Commerce  Commis- 
sion, and  to  advise  the  judge  whether  the  witness  intended  to  give 
an  affirmative  answer,  as  appeared  from  the  record,  or  whether  he 
intended  to  give  a  negative  answer  to  a  question  propounded  to  him 
by  the  chairman  of  the  commission.  In  pursuance  of  this  request, 
Bruce  conferred  with  Compton  and  advised  the  judge  that  the  wit- 
ness intended  to  give  a  negative  answer  to  the  question  referred  to. 
The  receipt  of  this  letter  was  acknowledged  by  Judge  Archbald  on 
August  26,  1911. 

On  January  10,  1912,  Judge  Archbald  again  wrote  to  Bruce,  call- 
ing attention  to  certain  conclusions  reached  by  another  member  of 
the  court,  which,  it  was  claimed,  refuted  statements  and  contentions 
advanced  in  Bruce's  original  brief  and  sustained  the  action  of  the 
Interstate  Commerce  Commission  with  respect  to  certain  features 
of  the  case.    In  this  letter  Judge  Archbald  asked  Bruce  whether  he 
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would  still  affirm  the  position  taken  in  his  brief,  and,  if  so,  upon 
what  theory  it  could  be  sustained,  assuming  that  the  conclusions  of 
the  other  members  of  the  court  were  correct.  The  judge  followed 
this  question  with  a  number  of  other  questions  relative  to  the  fea- 
tures of  the  case  which  were  not  then  clear  to  the  court.  On  January 
24,  1912,  Bruce  sent  the  judge  a  letter  in  answer  to  the  questions 
which  had  been  propounded  to  him,  wherein  he  argued  these  special 
features  of  the  case  m  behalf  of  the  railroad  company  at  considerable 
length.  His  letter  was  in  the  nature  of  a  supplemental  brief  sub- 
mitted for  the  purpose  of  overcoming  certain  doubts  as  to  the  merits 
of  the  case  of  the  railroad  company  which  apparently  had  arisen  in 
the  minds  of  some  of  the  members  of  the  court. 

On  February  28,  1912,  this  case  was  decided  by  the  Commerce 
Court  in  favor  of  the  railroad  company.  Judge  Archbald  wrote  the 
opinion  of  the  majority,  which  loUowed  the  views  expressed  by 
Bruce,  and  Judge  Mack  dissented.  The  attorneys  for  the  Interstate 
Commerce  Commission  and  the  United  States  were  given  no  oppor- 
tunity to  examine  and  answer  the  arguments  advanced  by  the  at- 
torney for  the  Louisville  &  Nashville  Railroad  Co.  in  his  communi- 
cation to  Judge  Archbald  of  January  24,  1912,  nor  were  they  in- 
formed that  such  correspondence  had  been  had. 

NEGOTIATIONS  WITH  THE  PHILADELPHIA  &  READING  COAL  A  IRON  00. 
RELATIVE  TO  THE  LINCOLN  CULM  DUMP,  NEAR  LORBERRY,  PA.,  AND  THB 
WRONGFUL  ACCEPTANCE  OP  A  GIFT,  REWARD,  OR  PRESENT  FROM  FRED- 
ERICK WARNKE,  OF  8CRANT0N,  PA. 

[See  Art.  5.] 

In  1904  Frederick  Wamke,  of  Scranton,  Pa.,  purchased  a  two- 
thirds  interest  in  an  operating  lease  on  some  coal  land  located  near 
Lorberry  Junction,  Pa.,  and  owned  by  the  Philadelphia  &  Read- 
ing Coal  &  Iron  Co.  The  entire  capital  stock  of  the  Philadelphia  & 
Reading  Coal  &  Iron  Co.  is  owned  by  the  Reading  Co.,  which  owns 
the  entire  capital  stock  of  the  Philadelphia  &  Reading  Railway  Co., 
a  common  carrier  engaged  in  interstate  commerce.  He  put  up  a 
number  of  improvements  and  operated  the  culm  dump  on  the  prop- 
erty for  several  years,  but  owing  to  the  action  of  the  elements  his 
operations  were  carried  on  at  a  loss.  Wamke  then  applied  to  the 
Reading  Co.  for  mining  maps  of  the  land  covered  by  his  lease.  He 
was  iniormed  that  the  lease  under  which  he  claimed  had  been  for- 
feited two  years  before  its  assignment  to  him,  and  his  application 
was  therefore  denied.  He  then  made  a  proposition  to  Greorge  F. 
Baer,  president  of  the  Philadelphia  &  Readmg  Railway  Co.,  and 
president  of  the  Philadelphia  &  Reading  Coal  &  Iron  Co.,  to  re- 
linquish any  claim  that  he  might  have  in  this  property  under  his 
lease,  provided  that  the  Philadelphia  &  Reading  Coal  &  Iron  Co. 
would  grant  him  an  operating  lease  on  another  property  owned  by 
said  corporation  at  Lorberry,  Pa.,  and  known  as  the  Lincoln  culm 
bank. 

Mr.  Baer  referred  Warnke's  proposition  to  Mr.  W.  J.  Richards, 
vice  president  and  general  manager  of  the  Philadelphia  &  Reading 
Coal  &  Iron  Co.,  for  consideration  and  action.  Richards  and  Baer 
thereafter  concluded  that  there  was  no  valid  reason  whv  thev  should 
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make  an  exception  to  the  general  rule  of  the  coal  company  not  to 
lease  its  culm  bank.  Warnke  then  made  several  attempts,  through 
attorneys  and  friends,  to  have  this  decision  reconsidered,  and  failing 
m  this,  he  asked  Judge  Archbald  to  intercede  in  his  behalf  with 
Kichards. 

In  the  latter  part  of  November,  1911,  Judge  Archbald  called 
upon  Mr.  Bichards  at  his  office  in  Pottsville,  Pa.,  and  in  pursuance 
CI  an  appointment  made  by  Judge  Archbald's  solicitation,  attempted 
to  influence  Richards  to  reconsider  his  refusal  to  accede  to  Wamke's 
propositon.  Judge  Archbald  was  informed,  however,  that  the 
decision  of  Bichards  and  Baer  must  be  considered  final,  and  the 
judge  so  advised  Warnke. 

In  December,  1911,  Warnke  was  considering  the  advisability  of 
purchasing  a  certain  culm  fill  located  near  Pittston,  Pa.,  and  owned 
by  the  Lacoe  &  Shiffer  Coal  Co.  One  John  Henry  Jones,  of  Scran- 
ton,  Pa.,  advised  him  that  Judge  Archbald  was  familiar  with  the 
title  to  the  property  and  the  rights  of  way  of  certain  railroads  over 
it.  In  pursuance  of  this  assurance  from  Jones,  Warnke  consulted 
the  judge,  who  advised  him  that  the  title  was  clear.  Warnke  had 
but  two  conversations  with  Judge  Archbald  regarding  this  matter, 
not  exceeding  30  minutes  in  length  altogether,  but  he  at  that  time 
stated  to  Judge  Archbald  that  he  would  pay  the  judge  $500  for  the 
information  which  he  had  received.  Shortly  thereafter  Warnke  and 
several  business  associates  purchased  this  property  for  a  considera- 
tion of  $7,500,  and  in  the  month  of  March,  1911,  a  day  or  so  after 
Judge  Archbald  had  called  at  the  office  of  Warnke  and  his  asso- 
ciates, Warnke  drew  a  promissory  note  of  $500,  as  president  of  the 
coal  company  which  had  purchased  the  fill,  and  caused  the  same  to 
be  delivered  to  Judge  Archbald.  The  note  was  discounted  in  one 
of  the  banl^  of  Scranton. 

THE    NEGOTIATIONS   WITH    THE    LEHIGH    VALLEY    COAL    CO.    RELATIVE   TO 
THE  EVERHART  TRACT  AND  THE  MORRIS  AND  ESSEX  TRACT. 

[See  Art.  6.] 

Since  1884  the  Lehigh  Valley  Coal  Co.,  which  is  a  subsidiary  of 
the  Lehigh  Valley  Railroad  Co.,  has  owned  one-half  interest  in  a 
certain  tract  of  coal  land  located  near  Wilkes-Barre,  Pa.,  which 
consists  of  about  800  acres.  During  the  past  few  years  this  com- 
pany has  purchased  about  four-fifths  of  the  remaining  one-half 
interest  in  this  tract.  The  remaining  portion  of  the  tract  is  leased 
by  the  coal  company  from  certain  beneficiaries  of  the  Everhart 
estate.  The  coal  company  has  been  negotiating  for  several  years  to 
purchase  the  fee  to  this  outstanding  portion  of  the  tract,  but  the 
owners  would  not  accept  the  terms  offered. 

In  December,  1911,  or  January,  1912,  Judge  Archbald  entered  into 
an  agreement  with  one  James  K.  Dainty,  of  Scranton,  Pa.,  to  open 
negotiations  with  the  Ijehijgh  Valley  Coal  Co.  and  the  Everhart 
estate  for  the  purpose  of  effecting  the  sale  of  this  property  to  the 
coal  company  on  the  understanding  that  he  and  Dainty  should  secure 
an  operating  lease  on  another  tract  of  about  325  acres  of  coal  land 
owned  by  the  Lehigh  Valley  Coal  Co.  and  known  as  the  Morris  and 
Essex  tract,  as  a  consideration  in  the  nature  of  a  commission  for 
their  services. 
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In  furtherance  of  this  agreement  Judge  Archbald  attempted  to 
use  his  official  influence  as  a  member  of  the  Commerce  Court,  through 
telephone  conversations  and  personal  conferences,  to  affect  the  action 
of  tne  general  manager  of  the  Lehigh  Valley  Coal  Co.  with  respect 
to  the  purchase  of  this  property.  While  these  negotiations  were  in 
progress  the  cases  of  the  Lehigh  Valley  Railroad  Co.  v.  The  Liter- 
state  Commerce  Commission  and  Henry  E.  Meeker,  intervener, 
No.  49,  and  the  Baltimore  &  Ohio  Railroad  Co.  et  al.  v.  The  Inter- 
state Commerce  Commission,  No.  38,  in  which  the  Lehigh  Valley 
Railroad  Co.  was  a  party  litigant,  were  pending  before  the  Com- 
merce Court  for  adjudication. 

« 

THE    DISCOUNT   OF   THE   W.    W.    KISSINGER    NOTE. 

[See  Art.  7.] 

In  the  fall  of  1908  the  case  of  The  Old  Plymouth  Coal  Co.  v.  The 
Equitable  Fire  &  Marine  Insurance  Co.  et  al.  was  pending  before 
the  United  States  district  court  over  which  Judge  Arcnbald  presided. 
Mr.  W.  W.  Rissinger,  of  Scranton,  Pa.,  was  the  controlling  stock- 
holder of  the  plaintiff  company.  The  case  was  predicated  on  cer- 
tain insurance  contracts  between  the  Old  Plymouth  Coal  Co.  and  the 
various  insurance  companies  named  as  parties  defendant,  and  the 
total  damages  sought  to  be  recovered  amounted  to  about  $30,000. 
The  case  was  on  trial  in  November,  1908,  and  after  the  plaintiff's 
evidence  had  been  presented  the  defendant  insurance  companies  de- 
murred to  the  sufficiency  of  the  evidence  and  moved  for  a  nonsuit. 
After  extended  argument  by  attorneys  for  both  plaintiff  and  de- 
fendant. Judge  Archbald  overruled  the  motion,  and  the  defendant 
companies  proceeded  to  introduce  their  evidence.  Before  the  evi- 
dence was  all  in  the  attorneys  for  the  insurance  companies  made  a 
proposition  of  compromise  to  the  attorneys  for  the  Old  Plymouth 
Coal  Co.,  which  was  accepted  on  November  23,  1908.  Consent  judg- 
ments weie  entered  on  that  day,  in  which  the  plaintiff  ultimately 
recovered  about  $28,000,  and  the  defendant  companies  were  given  15 
davs  in  which  to  satisfy  the  judgments. 

Some  time  prior  to  November  28,  1908,  Judge  Archbald  entered 
into  a  deal  with  Rissinger  for  the  purchase  of  an  interest  in  a  gold- 
mining  project  in  Honduras,  which  Rissinger  was  then  promoting 
in  Scranton.  In  order  to  finance  the  transaction  it  became  necessary 
to  raise  $2,500,  and  on  November  28, 1908,  or  five  days  after  the  judg- 
ments in  favor  of  the  Old  Plymouth  Coal  Co.  were  entered,  a 
Sromissory  note  for  that  amount,  to  run  three  months,  signed  by 
Kissinger,  in  favor  of  and  indorsed  by  Judge  Archbald  and  Sophia  J. 
Hutchison,  Mr.  Rissinger's  mother-in-law,  was  presented  to  the 
County  Savings  Bank  of  Scranton,  Pa.,  for  discount.  The  bank 
evidently  put  no  reliance  upon  Judge  Archbald's  indorsement  of  the 
note,  but  made  an  extended  investigation  of  Mrs.  Hutchison's  finan- 
cial condition,  and  on  December  12,  1908,  discounted  the  note,  after 
having  first  filed  a  judgment  against  Mrs.  Hutchison  in  the  county 
court  of  Lackawanna  Countv,  Pa.,  according  to  the  practice  in  that 
State. 

Shortly  after  the  consent  judgments  in  favor  rf  the  Old  Plvmouth 
Coal  Co.  were  entered  on  November  23,  1908,  this  note  was  also  pre- 
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sented  for  discount  to  Mr.  John  T.  Lenahan,  one  of  the  attorneys 
for  Kissinger  and  the  Old  Plymouth  Coal  Co.  in  the  litigation  with 
the  insurance  companies,  but  Lenahan  refused  to  discount  the  note 
or  have  the  same  discounted  in  a  trust  company  of  which  he  was  a 
director.  The  note  has  never  been  paid,  -but  has  been  renewed  at  the 
end  of  each  successive  period  of  three  months  by  Mr.  Kissinger,  and 
the  discount  on  the  renewals  has  been  paid  wholly  by  him. 

THE  DISCOUNT  OP  THE  JOHN  HENRY  JONES  NOTE. 

[See  Arts.  8  and  9.] 

In  the  fall  of  the  year  1909  the  case  of  John  W.  Peale  v.  The 
Marian  Coal  Co.,  which  involved  a  considerable  sum  of  money,  was 
pending  before  the  United  States  District  Court  of  Scranton,  Pa., 
over  wnich  Judge  Archbald  presided.  The  Marian  Coal  Co.  was 
practically  owned  and  controlled  by  Christopher  G.  BoIjukI  and 
William  F.  Boland,  of  Scranton,  Pa.,  and  this  fact  was  well  known 
to  Judge  Archbald.  In  the  latter  part  of  November  or  the  early 
part  of  December,  1909,  for  the  purpose  of  raising  funds  to  invest  in 
a  timber  project  in  Venezuela  which  was  being  promoted  bj^  one 
John  Henry  Jones,  of  Scranton,  Pa.,  Judge  Archbald  drew  ,\ud  in- 
dorsed a  promissory  note  for  $500,  payable  to  himself,  which  note 
was  signed  by  Jones  as  promisor. 

Judge  Archbald  thereupon  agreed  and  consented  that  Edward  J. 
Williams  should  present  this  note  to  Christopher  G.  Boland  and 
William  P.  Boland,  or  either  of  them,  for  discount.  In  pursuance 
of  this  agreement  or  approval  of  Judge  Archbald,  Williams  did 
present  the  note  to  each  of  the  Bolands  for  the  purpose  of  having 
the  same  discounted,  but  they  refused  to  grant  the  discount  on  the 
ground  that  it  would  be  highly  improper  for  them  to  do  so  under  the 
existing  circumstances.  Williams  reported  the  refusal  of  the  Bolands 
to  discount  the  note  to  Judge  Archbald,  and  thereafter  took  it  to  the 
Merchants  &  Mechanics'  Bank  of  Scranton,  but  this  bank  also  re- 
fused to  discount  the  paper. 

The  note  was  finally  discounted  on  application  of  John  Henry 
Jones  by  the  Providence  Bank,  a  small  State  bank  located  in  a 
suburb  of  Scranton.  The  president  of  this  bank  was  one  C.  H.  Von 
Storch,  of  Scranton,  Pa.,  an  attorney  at  law  who  had  prevailed  as 
a  party  in  interest  in  litigation  before  Judge  Archbald's  court  within 
a  3'ear  prior  to  the  date  of  the  discount  oi  the  note.  The  note  was 
brought  to  Von  Storch  by  Jones  at  the  suggestion  of  Judge  Arch- 
bald. Moreover,  Judge  Archbald  advised  Von  Storch  that  he  would 
consider  it  a  great  favor  if  the  discount  should  l)e  granted.  The 
note  has  never  been  paid,  although  the  bank  has  made  at  least  one 
call  for  payment,  and  the  discount  on  each  renewal  has  been  wholly 
paid  by  John  Henry  Jones. 

Judge  Archbald's  financial  condition  at  the  time  the  incident 
occurred  was  such  that  his  note  was  not  considered  good  bankable 

Eaper,  and  we  are  forced  to  the  conclusion  that  he  attempted  to  use 
is  influence  as  judge  to  secure  the  loan  from  parties  litigant  before 
his  court,  and,  failing  this,  he  did  use  his  influence  as  such  judge  to 
secure  the  loan  through  an  attorney  who  was  then  practicing  before 
his  court  and  who  had  but  a  short  while  before  received  favorable 
judgment  in  a  suit  adjudicated  therein. 
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THE  WRONGt-UL  ACCEPTANCE  OF  MONEY  ON  THE  OCCASION  OF  A  PLEASURE 

TRIP  TO  EUROPE. 

[See  Arts.  10  and  11.] 

In  the  spring  of  1910  Judge  Archbald  allowed  one  Henry  W. 
Cannon,  of  New  York  City*,  to  pay  his  entire  expenses  on  a  pleasure 
trip  to  Europe.  Mr.  Cannon  was  then,  and  still  is,  a  stockholder 
and  an  officer  in  various  interstate  railroad  corporations,  including 
the  Great  Northern ;  the  Lake  Erie  &  Western  Bailroad  Co. ;  the 
Fort  Wayne,  Cincinnati  &  Louisville  Railroad  Co. ;  the  Pacific  Coast 
Co.,  which  owns  the  entire  stock  of  the  Columbia  &  Puget  Sound 
Railroad  Co. ;  the  Pacific  Coast  Railroad  Co. ;  and  the  Pacific  Coast 
Steamship  Co.,  together  with  various  other  corporations  engaged 
in  the  business  of  mining  and  shipping  coal. 

On  the  occasion  of  this  same  pleasure  trip  to  Europe  one  Edward 
R.  W.  Searle,  clerk  of  the  United  States  district  court  of  Scranton, 
Pa.,  and  one  J.  B.^  Woodward,  of  Wilkes-Barre,  Pa.,  jury  commis- 
sioner of  said  court,  both  of  whom  were  appointed  by  Judge  Arch- 
bald,  raised  a  subscription  fund  of  money  amounting  to  more  than 
$600,  which  was  presented  to  Judge  Archbald  on  his  departure.  This 
fund  was  not  raised  as  the  result  of  a  bar-association  movement,  but 
was  composed  of  contributions  of  various  amounts  from  certain 
attorneys  practicing  before  the  United  States  district  court,  some  of 
whom  had  cases  then  pending  before  said  court  for  adjudication. 

Judge  Archbald  accepted  this  fund  of  money  and  acknowledged 
receipt  of  the  same  to  the  contributors,  whose  names  were  submitted 
to  him  at  the  time  that  the  fund  was  presented. 

THE    APPOINTMENT   OF    A   RAILROAD    ATTORNEY  AS   JURY    COMMISSIONER. 

[See  Art.  12.] 

On  March  29,  1901,  Judge  Archbald  was  appointed  United  States 
district  judge  for  the  middle  district  of  Pennsylvania.  On  April  9, 
1901,  under  the  exercise  of  authority  granted  by  the  act  of  June  30, 
1879  (21  Stat.,  43),  Judge  Archbald  appointed  one  J.  B.  Woodward, 
of  Wilkes-Barre,  JPa.,  as  jury  commissioner  of  the  said  district  court. 
The  said  Woodward  was  then  and  has  since  been  a  general  attorney 
for  the  Lehigh  Valley  Railroad  Co. 

Under  the  annual  appropriation  acts  the  compensation  of  jury 
commissioners  is  limited  to  $5  per  day,  for  not  more  than  three  days 
at  any  one  term  of  court.  The  compensation  attached  to  this  position 
is  so  insignificant  that  the  appointment  would  have  no  attraction 
for  a  railroad  attorney,  except  for  the  power  it  affords  in  the  selec- 
tion of  juries  for  the  trial  of  cases  in  the  Federal  courts. 

GEXKRAL  MISBEHAVIOR  OF  JUDGE  ARCHBAFJ). 

[See  Art.    13.] 

The  testimony  in  the  whole  case  will  tend  to  support  the  charge  of 
general  misbehavior  on  the  part  of  Judge  Archbald.  Judge  Arch- 
bald was  appointed  a  United  States  district  judge  for  the  middle  dis- 
trict of  Pennsylvania  on  the  29th  day  of  March,  1901,  and  held  such 
office  until  January  31,  1911,  on  which  last-named  date  he  was  ap- 
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pointed  an  additional  United  States  circuit  judge,  and  on  the  same 
day  he  was  duly  designated  as  one  of  the  judges  of  the  United  States 
Commerce  Court,  which  position  he  has  since  and  now  holds. 

At  different  times  while  Judge  Archbald  was  a  judge  of  the  United 
States  district  court  he  sought  and  obtained  credit  and  in  other  in- 
stances sought  to  obtain  creait  from  persons  who  had  litigation  pend- 
ing in  his  said  court  or  who  had  had  litigation  pending  in  his  said 
court. 

The  testimony  will  show  that  after  Judge  Archbald  had  been  pro- 
moted to  the  position  of  United  States  circuit  judge  and  had  been 
duly  designated  as  one  of  the  judges  of  the  United  States  Commerce? 
Court  he,  in  connection  with  different  persons,  sought  to  obtain 
options  on  culm  dumps  and  other  coal  properties  from  officers  and 
agents  of  coal  companies  which  were  owned  and  controlled  by  railroad 
companies. 

The  testimony  will  further  show  that,  in  order  to  influence  the  offi- 
cers of  the  coal  companies,  which  were  subsidiary  to  and  ownwi  by 
the  railroad  companies  engaged  in  interstate  commerce,  Judge  Arch- 
bald repeatedly  sought  to  influence  the  officials  of  the  railroads  to 
enter  into  contracts  with  his  associates  for  the  financial  benefit  of 
himself  and  his  said  associates.  In  most  instances  the  contracts  were 
executed  in  the  name  of  the  person  associated  with  the  judge  in  the 
particular  transaction  or  trade,  and  the  judge's  name  was  not  dis- 
closed on  the  face  of  the  contract.  The  testimony  will  show,  however, 
that  he  was,  as  a  matter  of  fact,  pecuniarily  interested  in  such  con- 
tracts, and  that  while  his  interest  was  not  known  to  the  public  it  was 
known  to  the  officials  of  the  railroad  companies  and  of  the  coal  com- 
panies subsidiary  corporations  thereof.  The  evidence  will  disclose 
that  while  the  judges  several  associates  or  partners  would  locate 
properties  the  judge  would  take  up  the  matter  of  the  purchase  or  sale 
of  said  properties  with  the  officials  of  the  coal  companies  and  of  the 
railroad  companies  which,  as  already  stated,  in  most  instances  owned 
or  controlled  the  coal  companies.  The  testimony  will  show  that  while 
these  negotiations  were  being  conducted  and  agreements  were  made 
and  sought  to  be  made  the  railroad  companies  with  whose  officers 
Judge  Archbald  was  making  contracts  and  agreements  and  seeking 
to  make  contracts  and  agreements  were  common  carriers  engaged  in 
interstate  commerce  and  had  litigation  pending  in  the  United  States 
Commerce  Court. 

Such  options,  contracts,  and  agreements  were  sought  and  obtained 
and  sought  to  be  obtained!  by  Judge  Archbald  to  such  an  extent  that 
the  exposure  of  the  judge's  several  transactions  through  the  prass 
gave  nse  to  a  public  scandal. 

The  testimony  will  show  that  Judge  Archbald  invested  no  money 
of  his  own  in  any  of  these  several  trades  or  deals,  but  used  his  influ> 
enoe  as  a  judge,  in  consideration  of  which  he  received  or  was  to 
receive  his  share  or  interest  in  the  property  or  his  profits  in  the  deal. 

Mr.  President,  the  managers  on  the  part  of  the  House  believe 
that  this  statement  meets  the  requirement  of  the  Senate  and  the 
practice  in  such  cases  as  the  one  now  pending.  It  is  expected  that, 
of  course,  during  the  trial  the  testimony  will  show  the  facts  in 
greater  detail  than  has  been  attempted  to  be  shown  in  this  prelimi- 
nary statement. 
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The  managers  respectfully  call  attention  to  a  few  of  the  indisput^ 
able  features  of  this  case. 

After  Judge  Archbald  became  judge  he  was  evidently  seized  with 
an  abnormal  and  unjudgelike  desire  to  make  money  by  trading 
directly  and  through  others  with  railroads  and  their  subsidiary  cor- 
porations, which  concerns  had,  or  were  likely  to  have,  litigation  in 
nis  court  or  to  become  directly  or  indirectly  interested  in  cases  coming 
before  it  for  adjudication. 

He  abused  his  potentiality  as  judge  to  further  these  trades  and 
place  himself,  or  showed  a  willingness  to  place  himself,  under  obli- 
gations to  these  corporate  concerns. 

In  practically  all  of  his  correspondence  had  with  these  corpora- 
tions and  their  subsidiaries  he  used  the  ofBcial  stationery-'-that  is, 
the  letterheads  of  the  United  States  Commerce  Court — thereby  con- 
stantly keeping  before  the  minds  of  these  officials  that  he  was  a 
member  of  the  tribunal  invested  with  the  power  of  passing  upon  the 
rights  of  common  carriers  engdiged  in  interstate  commerce  m  their 
dealings  with  the  shippers  of  the  country  and  the  general  public. 
He  had  personal  interviews  and  communications  otherwise  with  these 
railroad  officials  at  Scranton,  in  New  York,  and  elsewhere,  in  which 
he  sought  to  secure  or  to  promote  these  trades  in  order  to  make  money 
for  himself  out  of  the  property  or  interest  of  these  corporate  con- 
cerns that  had  litigation  in  his  court  or  were  likely  to  have  such  liti- 
gation before  him. 

As  indicated  in  the  statement,  a  number  of  other  misbehaviors  on 
the  part  of  Judge  Archbald  will  be  established  by  the  evidence  to  be 
adduced  during  the  trial  of  this  case. 

In  concluding  this  statement,  Mr.  President,  the  managers  respect- 
fully invite  the  attention  of  the  Senate — this  honorable  court — ^^to 
rhe  condition  upon  which  judges  are  allowed  to  hold  office,  and 
that  is,  judges,  in  -the  language  of  the  Constitution,  "shall  hold 
their  offices  during  good  behavior."  The  framers  of  that  instrument 
were  desirous  of  having  an  independent  and  incorruptible  judiciary, 
but  they  never  intended  to  provide  that  any  judge  should  hold  his 
office  upon  nonforfeitable  life  tenure.  It  was  their  intention  that 
there  should  be  a  reasonable  check  and  balance  on  the  independence 
of  the  judiciary  that  would  enable  the  people  to  divest  an  unworthy 
judge  of  his  power  and  exalted  position.  It  was  therefore  sought  in 
the  organic  law  to  provide  an  adequate  remedy  to  protect  the  people 
against  the  malfeasance,  malversation,  and  misfeasance  of  unjust 
and  corrupt  judges.  The  tenure  of  office  was  wisely  limited  to 
during  good  behavior,  and  the  remedy  provided  in  case  of  mis- 
behavior was  forfeiture  of  the  right  to  hold  office  and  the  removal 
therefrom  by  impeachment. 

The  conduct  of  this  judge  has  been  exceedingly  reprehensible  and 
in  marked  contrast  with  the  high  sense  of  judicial  ethics  and  probity 
which  generally  characterize  American  judges.  I^t  unworthy 
judges  be  shorn  of  power  so  that  an  upright  and  independent  judi- 
ciary may  be  maintained  for  the  perpetuation  of  our  Government 
of  laws. 

A  judge  should  be  the  personification  of  uprightness  in  his  daily 
walk  and  conversation.  He  should  hold  his  exalted  office  and  the 
administration   of   justice   above   the   sordid   desire   to   accumulate 
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wealth  by  trading  or  trafficking  with  the  actual  or  probable  litigants 
in  his  court.  He  should  be  free  and  unaffected  by  any  bias  born  of 
avarice  and  unhampered  by  pecuniary  or  other  improper  obligations. 

Judge  Archbald's  sense  of  moral  responsibility  has  become  dead- 
ened. He  has  prostituted  his  high  office  for  personal  profit  in 
attempts  to  maKe  gainful  bargains  for  himself  and  his  business 
associates.  In  short,  Mr.  President,  he  has  attempted  by  various 
transactions  to  commercialize  his  potentiality  as  judge,  and  has  not 
hesitated  to  use  his  official  power  and  influence  to  drive  bargains 
with  those  who  had  or  had  had  or  would  probably  have  litigation 
before  his  court.  He  has  degraded  his  high  office,  has  destroved 
the  confidence  of  the  public  in  his  judicial  integrity,  and  has  for- 
feited the  condition  upon  which  he  holds  his  commission  of  trust, 
responsibility,  and  power.  Therefore,  Mr.  President,  by  authority 
of  the  House  of  Representatives  and  in  the  name  of  the  American 
people,  the  managers  on  the  part  of  the  House  of  Bepresentatives 
demand  his  conviction  upon  these-  articles  of  impeachment  and  his 
removal  from  the  office  of  United  States  circuit  judge  designated  to 
sit  in  the  Commerce  Court. 

Mr.  President,  that  concludes  the  statement  of  the  managers. 

Mr.  WoRTHiNGTON.  Mr.  President  and  Senators,  for  the  first  time 
in  an  impeachment  trial  in  this  tribunal  the  opening  statement  for 
the  respondent  is  to  be  made  at  the  beginning  of  the  case  instead  of 
at  the  close  of  the  testimony  on  behalf  of  the  managers.  We  have 
desired  to  do  this  and  are  doing  it  with  the  acquiescence  of  the  hon- 
orable managers  for  two  reasons.  One  is  that  the  Members  of  the 
Senate  may  Know  when  the  introduction  of  testimony  is  going  on 
what  are  the  questions  of  fact  in  dispute.  The  other  is  that  Senators 
may  know  from  the  beginning  what  we  rely  upon  as  the  law  of  the 
case. . 

I  had  supposed  that  the  Senate  would  be  informed  as  to  what  the 
managers  claim  are  the  principles  of  law  under  which  they  ask  the 
Senate  to  convict  this  respondent  of  the  offenses  which  are  supposed 
to  be  set  forth  in  these  13  articles  of  impeachment.  I  waited  until 
the  closing  words  of  the  honorable  gentleman  who  has  just  taken  his 
seat  to  get  his  views  of  the  law  of  the  case.  If  I  understand  what  he 
has  said  in  behalf  of  himself  and  his  brother  managers,  they  claim 
that  the  respondent  should  be  impeached  because  he  has  violated  that 
clause  of  the  Constitution  which  says  that  judges  of  the  Federal 
courts  shall  hold  their  offices  during  good  behavior.  I  had  supposed 
until  this  minute  that  nobody  would  come  here  speaking  for  the 
House  of  Eepresentatives  and  ask  the  conviction  of  a  judge  of  a 
Federal  court,  or  of  any  civil  officer  of  the  United  States,  except 
under  that  other  clause  of  the  Constitution  of  the  United  States 
which  says  that  the  President,  the  Vice  President,  or  the  other  civil 
officers  of  the  Government  may  be  impeached  for  treason,  bribery,  or 
other  high  crimes  and  misdemeanors.  That  is  the  only  provision 
authorizing  this  proceeding.  The  learned  gentleman  has  seen  fit  to 
ignore  it,  I  must  assume,  on  the  ground  that  if  he  does  rely  on  that 
he  will  find  that  he  can  not  expect  a  conviction. 

Now,  inasmuch  as  he  has  not  gone  into  this  subject  at  all,  I  shall 
state  very  briefly  what  are  the  contentions  on  our  part. 

In  the  first  place,  we  contend  that  no  officer  of  the  Government  may 
be  properly  convicted  in  this  tribunal  in  an  impeachment  proceeding 
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unless  he  has  committed  an  offense  which  is  punishable  in  a  criminal 
court. 

Passing  by  for  the  present  the  authorities  and  the  arguments  by 
which  we  had  expected  to  outline  that  position  at  this  time,  we 
further  say  that  ii  that  be  not  so,  then  the  offense  must  be  one,  to 
paraphrase  the  language  which  Mr.  Buchanan  used  in  the  Peck  im- 
peachment trial — Mr.  l^uchanan  who  was  afterwards  President  of 
the  United  States — ^the  offense  must  be  one  which  consists  in  the  vio- 
lation of  a  known  law  and  one  which,  if  not  punishable  criminally, 
at  least  miffht  properly  be  made  punishable  criminally^ 

It  was  claimed  on  behalf  of  the  minority  of  the  Judiciary  Com- 
mittee, in  the  first  attempt  to  impeach  Andrew  Johnson,  what  I  have 
stated,  that  the  offense  must  be  an  indictable  one;  and  that  minority 
opinion  was  sustained  by  the  House  of  Bcpresentatives  in  that  case 
by  a  vote  of  about  2  to  1,  overruling  the  report  of  the  majority  of 
the  committee  that  indictability  was  not  essential  to  impeachabUity, 
if  I  mav  use  that  expression. 

I  will  refer  to  just  one  thing  that  I  have  on  my  notes  on  this  sub- 
ject, because,  to  my  mind,  the  attention  of  the  Senate  has  never  been 
called  to  the  precise  question  before  when  this  matter  was  under 
argument. 

In  the  case  of  the  United  States  against  Hudson  and  Goodwin, 
which  is  reported  in  7  Cranch,  the  doctrine  was  laid  down  that  the 
Federal  courts  did  not  have  jurisdiction  in  criminal  cases  unless 
there  was  a  statute  of  the  United  States  which  conferred  that  juris- 
diction— in  other  words,  as  it  is  frequently  but  erroneously,  I  think, 
stated,  the  Federal  courts  have  no  common-law  criminal  jurisdiction. 
This  is  the  language  which  was  used  in  the  opinion  of  the  court  in 
that  case,  referring  to  the  course  of  reasoning  which  is  relied  upon 
against  that  proposition : 

The  powers  of  the  General  Government  are  made  up  of  concessions  from  the 
several  States;  whatever  Is  not  expressly  given  to  the  former,  tLe  latter  ex- 
pressly reserve.  The  judicial  power  of  the  United  States  is  a  constituent  part 
of  those  concessions;  that  ix)wer  is  to  be  exercised  by  courts  organized  for  the 
purpose  and  brought  into  existence  by  an  effort  of  the  legislative  power  of  the 
Union.  Of  all  the  courts  which  the  United  States  may  under  tlieir  general 
powers  constitute,  one  only,  the  Supreme  CJourt,  possesses  jurisdiction  derived 
Immediately  from  the  Constitution  and  of  which  the  legislative  power  can  not 
deprive  it.  All  other  courts  created  by  the  General  Government  possess  no 
jurisdiction  but  what  is  given  them  by  the  power  that  creates  them,  and  can 
be  vested  with  none  but  what  the  power  ceded  to  the  General  Government  will 
authorize  them  to  confer. 

I  maintain  that  under  that  principle  this  court,  like  the  Supreme 
Court  of  the  United  States,  is  a  court  which  is  created  by  the  Con- 
stitution and  which  gets  its  powers  from  the  Constitution,  and  needs 
no  aid  from  the  laws  of  Congress  to  give  it  power  to  impeach  for 
crimes  and  misdemeanors. 

So  we  maintain  that  what  was  a  crime  at  the  common  law  may  be 
made  impeachable  here,  and  that  any  laws  which  Congress  has  passed 
since  that  time  if  violated  by  any  civil  officer  of  the  Government, 
judge,  or  President,  or  anyone  else,  may  be  the  subject  of  impeach- 
ment, and  that  there  can  be  no  other  impeachable  offenses. 

I  come  now  to  deal  with  the  facts  in  this  particular  case; — in  these 
particular  cases,  for  there  are  13  of  them — and  we  are  trying  Judge 
Archibald  here  lor  13  offenses,  or  alleged  offenses,  instead  of  1.    All 
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these  cases  had  their  origin  in  that  region  of  Pennsylvania  that  lies 
in  the  neighborhood  of  Scranton.  We  find  in  that  region  that 
practically  the  only  business  that  people  engage  in  there  in  a  large 
way  relates  in  one  way  or  another  to  the  anthracite  coal  which  is 
found  in  that  vicinity/ and  if  men  do  undertake  to  go  into  business 
at  all  it  is  about  the  only  business  in  which  they  can  go  into  except 
in  a  small  way. 

You  will  find  that  it  is  the  custom  in  that  country — and  nothing 
exceptional  has  been  done  in  the  matters  with  which  Judge  Archbald 
vfBS  connected — it  is  the  custom  to-day,  as  it  will  come  out  here 
in-  the  taking  of  evidence,  that  men  get  what  they  call  an  option  on 
coal  property  without  paying  anything  for  it,  and  that  instead  of 
being  an  option  it  amounts  practically  to  the  creation  of  an  agency, 
so  that  the  agent  has  a  right  to  sell  property  to  whoever  he  pleases, 
and  he  makes  whatever  he  can  get  over  and  above  the  amount  he  is 
to  pay  to  the  person  who  creates  the  agency. 

Now,  a  word  or  two  about  the  parties.  Judge  Archbald  is  now  64 
years  old.  He  has  lived  in  Scranton  ever  since  he  was  a  boy  of  9 
years.  In  1884  the  people  of  the  district  where  he  resides  elected 
him  to  the  office  of  State  judge,  the  tenure  of  the  office  bting  for  10 
years,  and  for  the  last  7  years  of  that  time  he  was  the  presiding 
judge,  the  court  being  composed  of  three  judges. 

In  1904,  at  the  expiration  of  his  term,  his  people  reelected  him  to 
that  office,  and  he  held  the  position  of  presiding  judge  of  that  court 
from  1894  until  the  early  part  of  1901,  when  he  was  appointed 
United  States  district  judge.  The  middle  district  of  Pennsylvania 
was  created  at  that  time,  and  he  was  appointed  the  first  district 
judge  lo  preside  in  that  district.  He  held  that  office,  still  sitting  at 
Scranton,  as  he  had  done  all  the  years  before,  until  in  the  latter  part 
of  January,  1911,  he  was  promoted  to  the  position  of  circuit  judge 
and  assigned  to  duty  on  the  Commerce  Court,  which  position  he 
holds  to  this  time.  So  that  you  will  see  that  the  man  who  is  brought 
here  and  accused  of  these  offenses  is  one  who  held  the  position  of 
judge  in  the  city  of  Scranton  for  about  27  years — until  he  was  ap- 
pointed judge  of  the  Commerce  Court.  I  take  it,  as  in  every  case 
where  a  man  is  accused  of  doing  that  which  is  wrong  and  the  inquiry 
comes  into  a  court  of  any  kind,  especially  where  the  question  is  what 
was  his  intent  in  doing  the  things  that  he  has  done — and  that  is  the 
whole  matter  here — his  character  and  standing  in  the  community 
where  he  has  lived  are  of  the  highest  possible  value  as  evidence.  I 
make  bold  to  say  that  nowhere  in  the  United  States  can  evidence  be 
produced  as  to  the  integiity,  the  honchty,  the  industry,  and  the  ability 
of  any  Federal  judge  which  will  put  him  on  a  higher  plane  than 
Judge  Archbald  will  be  put  here  by  men  of  standing  and  influence 
in  the  region  from  which  he  comes,  and  who.  if  we  would  allow  them 
and  you  would  permit  it,  would  swarm  into  this  Chamber  to  testify 
as  to  their  belief  in  him  and  their  knowledge  that  he  is  a  man  who  is 
above  the  corruption  and  wrongdoing  with  which  he  is  charged 
here — by  inference.  I  use  the  expression  '•  by  inference  "  because  you 
do  n(>t  find  in  a  single  one  of  these  articles  of  impeachment,  and 
you  will  find  in  nothing  that  has  been  said  here  to-day,  any  evidence 
or  any  proof  that  will  show  that  in  what  the  respondent  did  he  acted 
corruptly.    The  articles  of  impeachment,  so  far  as  that  is  concerned, 
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use  adverbs  and  not  facts,  and  we  are  here  practically  fighting  ad- 
verbs and  not  evidence. 

There  are  three  other  persons  who  live  in  Scranton  whose  names 
figure  in  so  many  of  these  articles  that  before  going  on  with  the 
facts  in  the  particular  cases  I  desire  incidentally  to  mention  them, 
so  that  the  Members  of  the  Senate  will  hereafter  recognize  who  they 
are.  There  are  three  brothers  there — ^William  P.  Boland,  Christo- 
pher G.  Boland,  and  James  M.  Boland.  As  to  the  latter,  he  plays 
no  part  in  this  case  so  far  as  I  know.  William  P.  Boland  and  Chris- 
topher G.  Boland  are  men  of  standing  there,  and  Christopher  G. 
Boland  and  Judge  Archbald  have  been  neighbors  and  friends  for 
a  great  many  years.  In  a  town  of  that  size  they  see  each  other 
practically  every  day  and  often  a  great  many  times  every  day. 

There  is  another  gentleman,  Edward  J.  Williams,  whose  testi- 
mony and  doings  will  figure  verj^  largely  in  several  of  these  transac- 
tions. He  is  a  man  who,  perhaps,  I  can  best  describe  by  saying,  as 
I  believe  has  been  brought  out  by  the  managers  elsewhere,  that  he 
is  called  "  Option  "  Williams ;  that  he  is  a  man  who  is  not  en^ged 
in  any  regular  pursuit,  but  has  endeavored  to  make  a  living  m  the 
past  by  finding  coal  properties,  getting  options  on  them,  and  making 
what  he  can  in  that  way.  Mr.  Edward  J.  Williams,  during  the  time 
with  which  we  are  concerned,  made  the  office  of  the  Bolands  his 
office,  and  was  there,  as  he  says  and  as  the  proof  will  show,  practically 
every  day. 

Now,  as  to  the  first  article  of  impeachment :  My  friend,  Mr.  Man- 
ager Clayton,  has  told  you  what  a  dump  is.  Then  he  has  told  you 
something  about  what  the  proof  will  show  as  to  the  value  of  a  cer- 
tain dump,  and  especially  he  has  told  of  some  investigations  and 
calculations  made  by  a  Mr.  Rittenhouse. 

1  should  like  to  have  it  understood  that  all  that  was  done  after 
Judge  Archbald's  connection  with  this  dump  terminated.  The  ques- 
tion here,  of  course,  is  not  what  some  expert  in  making  calculations 
as  to  what  was  in  the  dump,  the  proportion  of  available  coal  as 
against  the  proportion  of  waste,  and  making  investigations  as  to 
freight  rates  on  the  Erie  road,  might  find  it  was  worth,  but  what 
would  be  known  to  the  ordinary  man  who  was  in  the  position  that 
Judge  Archbald  was  when  he  had  any  connection  with  it.  You  will 
then  find  that,  as  a  matter  of  fact,  what  the  Hillside  Coal  &  Iron  Co., 
through  Capt.  May,  asked  for  its  interest  in  this  dump  was  very  much 
more  than  it  was  worth,  and  that,  as  a  matter  of  fact,  the  same  Hill- 
side Coal  &  Iron  Co.,  through  the  same  Capt.  May,  had  tried  to  sell 
Its  interest  in  this  same  dump  a  short  time  before  for  $2,000  to  the 
I)u  Pont  Powder  Co.,  but  when  that  trade  was  about  to  be  completed, 
the  powder  company  concluded  that  it  would  get  its  power  elsewhere 
and  not  furnish  it  itself,  so  that  the  sale  fell  through. 

The  trouble  with  that  Katydid  dump  is  that  nobody  knows  who 
owns  it.  I  am  not  going  1o  weary  you  with  any  of  the  details  of  the 
intricacies  and  complications  involving  the  title — that  will  sufficiently 
come  out  in  the  evidence — but  you  will  find  that  not  only  does  the 
Hillside  Coal  &  Iron  Co.  not  own  it,  but  the  questi<in  is  whether  it 
has  any  interest  in  it,  and  if  it  has,  certainly  it  will  appear  that  that 
interest  is  ver}^  small.  While  it  is  true  that,  as  a  general  rule,  the 
Erie  Eailroad  Co.,  which  owned  the  Hillside  Coal  &  Iron  Co.,  and 
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the  other  companies  which  own  coal  property  up  there  do  not  sell  it, 
but  hold  it  to  utilize  the  property  for  themselves^  they  do  frequently 
make  exceptions;  and  in  this  case  an  exception  had  been  made  or 
tried  to  be  made  of  the  Katydid  dump  before  Judge  Archbald  had 
anything  to  do  with  it.  The  reason  of  it  was  because  the  Hillside  Co. 
had  no  title,  and  there  were  other  reasons  that  no  doubt  the  witnesses 
who  will  come  here  will  tell  about. 

I  want  at  this  point  to  stop  one  moment  to  make  a  complaint  on 
the  part  of  Judge  Archbald.  In  the  thirteenth  article  of  impeach- 
ment, after  detailing  in  other  articles  particular  offenses  charged 
against  Judge  Archbald  so  that  he  might  know  as  to  most  of  them 
exactly  what  was  meant,  and  as  to  one  or  two  of  them  which  are 
very  general,  he  could  guess,  it  is  charged  that  in  various  ways  he 
soug:ht  to  use  his  influence  as  a  judge  to  get  suitors  before  his  court 
to  give  him  credit,  and  that  in  various  ways  and  with  various  rail- 
roads which  had  cases  pending  in  his  court,  or  might  have  cases  pend- 
ing in  his  court,  he  sought  to  get  them  to  make  bargains  with  him ; 
but  neither  in  the  thirteenth  article  nor  in  anything  that  has  been 
said  here  to-day  have  we  one  word  of  intimation  as  to  who  it  was 
from  whom  those  credits  were  sought  or  with  what  railroad  com- 
panies the  respondent  had  these  dealings,  or  where  or  how  or  when, 
and  we  are  asked  here  now  to  enter  upon  this  trial,  if  the  Senate 
shall  sustain  the  managers  in  their  contention,  on  charges  the  mean- 
ing of  which  nobody  under  heaven  knows,  except  the  managers,  and 
I  doubt  whether  they  know  what  they  mean  by  that  thirteenth  ar- 
ticle. If  they  undertake  under  that  general  imputation  in  the 
thirteenth  article  to  bring  in  any  new  alleged  offenses  against  Judge 
Archbald,  we  shall  then  ask  the  Senate  to  pass  upon  the  question 
whether  it  is  competent  to  bring  a  high  officer  of  the  Government  to 
trial  in  this  way  so  that  he  will  not  know  wliat  he  is  to  meet. 

I  mention  that  at  this  point,  because  as  to  the  Katydid  dump  it 
is  all  important  to  know  that  Judge  Archbald  did  not  of  his  own 
motion  make  up  his  mind  that  he  would  go  into  it  and  see  if  he  could 
make  money.  Mr.  William  P.  Boland,  for  reasons  which  will  appear 
hereafter,  sent  Edward  J.  Williams  to  Judge  Archbald,  saying,  "  Go 
to  Judge  Archbald  and  get  him  to  give  you  a  letter  to  Capt.  May  ask* 
ing  that  you  be  given  an  option  on  the  Katydid  dump."  In  pursu- 
ance of  that  request  from  Mr.  Williams,  Judge  Archbald,  who  had 
had  no  thought  or  intention  of  having  anything  to  do  with  the 
Katydid  dump,  gave  Mr.  Williams  a  letter  to  Capt.  May.  and  that 
was  the  way  that  negotiation  began. 

There  is  some  doubt  in  the  evidence  as  to  just  what  Capt.  May 
said  to  Mr.  Williams  when  he  went  there  with  the  letter  which  simply 
asked  whether  he  would  sell  that  dump,  and,  if  so.  at  what  figure. 
I  will  not  enter  upon'it  now,  but  the  option  was  not  given  promptly. 
Not  long  afterwards  Mr.  William  P.  JBoland  said  to  Mr.  Williams, 
"  Go  to  Judge  Archbald  again  and  get  him  to  go  to  the  New  York 
office  of  the  Erie  Railroad  Co."  In  pursuance  of  that  suggestion. 
Judge  Archbald  did  ^  to  see  Mr.  Brownell,  who  was  the  general 
counsel  of  the  Erie  Railroad  Co.,  to  inquire,  as  Judge  Archbald  recol- 
lects, whether  the  question  of  the  title  to  the  dump  had  yet  been  set- 
tled or  how  he  could  learn  something  about  it.  The  paper  which 
Capt.  May  gave  I  will  not  attempt  to  describe ;  it  is  simply  a  state- 
ment by  Capt.  May  saying  that  he  will  recommend  the  sale  of  the 
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interest  of  the  Hillside  Coal  &  Iron  Co.  in  the  Katydid  dump  for 
$4,500,  and  that  an  ao^reement  must  be  fully  drawn  up  and  submitted 
to  the  proper  authorities  of  the  company  before  any  sale  can  be  made. 

You  will  perceive  that  in  order  to  implicate  Judge  Archbald  it 
was  necessary  not  only  that  he  should  have  dealings  wuth  the  rail- 
road company  in  reference  to  the  proposed  purchase  of  this  dump, 
but  to  find  a  purchaser.  William  P.  Boland,  behind  the  scenes, 
therefore  went  to  Mr.  Conn,  w-ho  was  the  general  manager  of  the 
little  road  that  runs  between  Wilkes-Barre  and  Scranton,  called  the 
Laurel  line,  and  urged  him  to  buy  it.  Then  when  he  finds  Conn  is 
in  a  humor  to  buy  it,  once  more  he  says  to  Williams,  "  Go  to  Judge 
Archbald  and  get  a  letter  to  Mr.  Conn,  asking  him  to  buy  this  Katy- 
did property."  Mr.  Williams  goes  to  Judge  Archbald,  and  Judge 
Archbald,  at  Williams's  re<]uest,  utterly  ignorant  of  the  fact  that  Mr. 
William  P.  Boland  had  anything  to  do  with  it,  writes  a  letter  to 
Conn.  Mr.  Williams  takes  that  letter  to  Mr.  V^illiam  P.  Boland 
instead  of  to  Conn,  and  delivers  it  over  to  W^illiam  P.  Boland,  who 
has  it  photographed,  and  then  sends  it  on  by  the  hands  of  Williams 
to  Mr.  Conn.  Mr.  Conn,  after  some  considerable  delay,  upon  the 
advice  of  his  attorneys  as  to  the  title  to  the  dump,  refused  to  buy  it. 
That  was  sometime  in  November,  1911. 

So  much  for  that.  It  is  necessary,  before  I  go  on  with  this  matter, 
so  that  Senators  may  understand  the  questions  that  are  going  to  arise 
here,  to  refer  to  certain  litigation  a  little  more  particularly  than  Mr. 
Manager  Clayton  has  done. 

There  was  a  corporation  called  the  Marian  Coal  Co.,  of  which 
these  two  Bolands,  I  believe,  did  own  the  most  of  the  stock;  and  the 
three  Bolands  certainly  owned  two-thirds  of  it.  That  company  was 
a  proprietor  of  one  of  these  coal  dumps.  It  had  entered  into  a  con- 
tract with  a  man  named  Peale,  by  which  Peale  was  given  the  exclu- 
sive right  to  wash  the  coal  in  the  dump  and  market  it.  He  w^as  to 
pay  certain  moneys  to  the  Marian  Coal  Co.,  and  was  to  have  certain 
rights,  the  details  of  which  I  need  not  go  into. 

The  Bolands  became  dissatisfied  with  Peale  and  turned  him  out, 
claiming  that  the  contract  w\as  at  an  end  and  that  Peale  had  not 
properly  conducted  himself.  They  took  possession.  Peale  then 
brought  the  suit  which  figures  throughout  these  proceedings  as  Peale 
against  the  Marian  Coal  Co.  They  brought  the  suit  in  the  court 
over  which  Judge  Archbald  was  presiding  in  the  spring  of  1000; 
and  here  dates  become  of  the  utmost  importance. 

In  September,  1909,  Judge  Archbald  was  called  upon  to  pass  on  a 
demurrer  to  the  complaint  filed  by  the  Marian  Coal  Co.  He  over- 
ruled the  demurrer.  It  was  simply  a  question  about  whether  the 
suit  could  be  brought  there  or  would  have  to  he  brought  somewhere 
else,  and  Judge  Archbald  held,  under  a  decision  of  the  Supreme 
Court  and  some  other  decisions,  that  because  the  company  had  filed 
its  demurrer  and  had  not  raised  the  question  of  jurisdiction  in  the 
first  instance  it  w^as  in  court  and  would  have  to  stay,  a  decision,  I 
believe,  which  nobody  questions  the  correctness  of  to  this  day. 

The  note  which  Mr.  Manager  Clayton  referred  to  as  the  $500  note, 
w'hich  he  said  was  sent  to  the  Bolands  for  discount,  was  made  in 
December  following  the  September  in  which  this  demurrer  was  over- 
ruled, but  for  some  reason  Mr.  William  P.  Boland  months  after  • 
wards  got  into  his  mind  the  idea  that  Judge  Archbald  had  overrulec 
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the  demurrer  because  Boland  had  not  discounted  the  judge's  note. 
That  conviction  became  lodged  in  his  mind  and  stayed  lodged  there 
until  a  few  weeks  ago  at  another  place  in  this  building,  where  he 
seemed  to  be  very  much  surprised  to  find  that  he  had  been  laboring 
under  such  a  mistake. 

After  Judge  Archbald  was  put  upon  the  Commerce  Court  he  was 
succeeded  as  district  judge  for  the  middle  district  of  Pennsylvania 
by  Judge  Witmer,  who  presides  there  still.  To  Judg:e  Witmer,  of 
course,  came  over  the  case  of  Peale  against  the  Marian  Coal  Co., 
and  Mr.  William  P.  Boland  got  it  into  his  mind  in  some  way — if 
it  can  be  determined  how,  we  will  be  glad  to  know;  we  do  not  yet 
know — that  Judge  Witmer,  when  he  decided  that  case  on  the  merits 
in  August,  1911,  against  the  Marian  Coal  Co.,  had  been  required  to 
enter  that  decree  by  Judge  Archbald,  who  had  acted  under  the  insti- 
gation of  a  Mr.  Loomis,  who  was  an  officer  of  the  Lackawanna  Rail- 
road Co.  I  say  that  that  was  a  figment  of  his  brain,  and  that  there 
will  be  and  can  be  no  evidence  to  support  it;  but  that  he  had  it  in 
his  mind  there  can  be  no  doubt. 

He  also  got  the  idea,  by  reason  of  a  certain  letter  that  was  written 
by  Mr.  Seager,  of  counsel  for  the  Lackawanna  Railroad  Co.,  to  the 
Interstate  Commerce  Commission,  that  Mr.  Seager  had  been  in- 
formed in  advance  how  this  suit  of  Peale  against  the  Marian  Coal 
Co.  was  going  to  be  decided,  and  generallj'^  got  it  into  his  head  that 
Judge  Witmer's  court  was  being  run  by  the  railroad  company. 

Having  all  these  things — every  one  of  Avhich,  in  fact,  is  without  a 
particle  of  foundation — ^m  his  mmd,  Mr.  W.  P.  Boland,  on  the  5th  of 
January  last,  came  down  to  the  Interstate  Commerce  Commission  and 
to  them  narrated  these  things  which  had  got  into  his  mind — how 
Judge  Archbald  had  overruled  a  demurrer  because  he  would  not 
discount  his  note ;  how  Judge  Archbald  had,  at  the  direction  of  Mr. 
Loomis,  gone  to  Judge  Witmer  and  commanded  him  to  enter  up  this 
final  decree;  how  Mr.  Seager  was  in  full  communication  with  the 
court, and  knew  what  it  was  going  to  do — that  he  was  being  ruined 
by  the  court,  and  that  he  came  down  to  the  Interstate  Commerce 
Commission  for  this  reason. 

The  Marian  Coal  Co.  had  brought  another  suit  against  the  railroad 
company  in  the  Interstate  Commerce  Commission,  for  the  purpose  of 
gettmg  some  relief  against  the  rates  charged  for  the  shipment  of  its 
coal,  and  that  suit  was  pending  before  the  Interstate  Commerce  Com- 
mission. When  he  gave  these  unfounded  statements  to  the  members 
of  the  Interstate  Commerce  Commission — Judge  Archbald  knowing 
no  more  about  what  was  going  on  than  any  of  you — they  went  to  the 
President  and  stated  these  delusions  to  the  President.  The  President 
then  sent  them  to  the  Attorney  General,  and  on  the  day  that  that  rate 
case  before  the  Interstate  Commerce  Commission  was  finally  argued 
on  the  merits,  after  the  argument  was  over,  a  representative  of  the 
Interstate  Commerce  Commission  took  Boland  and  took  this  man 
Williams,  who  had  been  sent  here  in  the  meantime,  before  the  Attor- 
ney General,  and  there  these  misstatements  and  delusions  were  again 
stated  to  the  Attorney  General,  all  without  any  knowledge  on  the 
part,  of  Judge  Archbald  or  any  suggestion  from  anybody  that  he  was 
entitled  to  be  heard.  And  as  the  honorable  manager  has  told  you 
how  the  President  and  the  Attorney  General  came  to  the  conclusion 
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that  this  was  a  matter  which  required  action  by  the  Judiciary  Com- 
mittee of  the  House  of  Representatives,  I  beg  leave  to  read,  from 
page  133  of  the  first  volume  of  the  proceedings  in  this  case,  an  ex- 
tract from  the  letter  of  the  Attorney  General  to  the  President,  dated 
April  29,  1912,  in  which  he  sets  forth  in  a  general  way  the  charges 
against  Judge  Archbald,  and  then  says: 

It  has  been  my  Intention,  before  advising  definite  action  in  these  matters,  to 
call  upon  Judge  Archbald  himself  for  his  own  explanation  of  them,  but,  in  view 
of  the  newspaper  publication  of  the  charges  and  the  House  resolution  (calliug 
for  the  papers),  I  think  it  would  be  better  to  transmit  the  papers  to  the  Ju- 
diciary Committee  of  the  House  of  Representatives,  together  with  a  copy  of 
Wrisley  Brown's  report  and  of  this  letter,  to  the  end  that  the  transaction  may 
be  thoroughly  investigated  by  that  committee. 

So  it  would  appear  that,  instead  of  the  Attorney  General  making 
a  careful  investigation,  as  Mr.  Manager  Clajiion  has  said,  and  repHort- 
ing  to  the  President  that  the  matter  ought  to  be  sent  to  tne  Judiciary 
Committee  of  the  House,  the  Judiciary  Committee  of  the  House 
sent  for  the  papers,  or  had  a  resolution  adopted,  which  the  Attorney 
General  considered  made  it  proper  for  him  to  send  the  papers,  ani 
so  cut  off  the  doing  of  what  ne  was  about  to  do — sending  lor  Judge 
Archbald  and  giving  him  a  chance  to  show  the  true  facts  in  regard 
to  the  .charges  against  him. 

So  the  matter  went  to  the  House  of  Representatives,  to  the  Ju- 
diciary Committee  of  the  HousCj  with  these  delusions  of  Mr.  Boland 
that  I  have  spoken  of  as  the  principal  charges  against  Judire  Arch- 
bald, and  you  see  by  the  articles  of  impeachment  and  what  lias  been 
said  here  to-day  that  it  was  shown  that  every  one  of  them  was  a 
delusion,  and  they  do  not  at  all  figure  in  the  charges  that  have  been 
preferred.  There  were  some  other  matters  of  smaller  moment  which 
were  before  the  Attorney  General.  But  most  of  the  charges  in  these 
articles,  I  think,  originated  with  the  committee  and  were  not  under 
consideration  at  all  by  the  Attorney  General. 

After  Mr.  Boland  had  been  here  in  Januarv  and  after  he  had  been 
here  again  before  the  Attorney  General  on  the  12th  of  February,  or 
some  time  in  February  of  this  year,  Mr.  Boland  went  back  to 
Scranton.  He,  of  course,  knew  that  an  investigation  was  going  on, 
and  no  sale  of  the  Katydid  mine  had  yet  been  made,  and  he  imme- 
diately stirred  up  Mr.  Williams,  telling  him  that  he  must  go  to  work 
and  get  a  sale.  He  also  concocted  in  his  office  a  letter  for  Williams 
to  sign,  which  Williams  did  sign,  addressed  to  Conn,  urging  him 
again  to  buv.  He  had  that  letter, prepared  and  signed  by  Williams 
and  sent  him  off  again,  saying  "Hurry,  hurry;  there  is  a  storm 
coming."  So  he  went  to  Conn  again  and  Mr.  Conn  again  refused 
to  buy.  Then  he  found  a  man  who  was  engaged  in  the  coal  business, 
named  Bradley.  In  Mr.  Boland's  office  a  sale  to  Bradley  was  hur- 
ried through  for  $20,000  for  this  Katydid  mine;  and  Capt.  May,  on 
behalf  of  the  Hillside  Coal  &  Iron  Co.,  agreed  to  sell  its  title  to 
Bradley  for  $4,500,  under  the  option  which  had  been  held  so  long. 
He  drew  a  form  of  contract  which  he  submitted  to  Bradley  and  sent 
a  copy  to  Williams  on  or  about  the  10th  of  April  last. 

On  the  day  he  did  that,  or  the  day  after — it  makes  no  difference 
which — he  received  letters  from  a  number  of  the  people  who  were 
called  the  Everhardt  heirs,  who  claimed  an  interest  in  this  title,  tell- 
ing him  they  understood  that  he  was  trying  to  sell  that  dump  and 
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informing  him  that  he  would  have  trouble  if  he  sold  it,  even  if  he 
sold  only  his  own  title. 

There  were  other  properties  in  which  Capt.  May's  company  was 
interested  as  to  which  the  Everhardt  heirs  might  give  a  great  deal 
of  trouble.  All  this  induced  Capt.  May  to  recall  tne  contract  with 
Bradley.  He  met  Bradley  at  the  Laurel  line  station  where  each  of 
them  had  ^one  to  take  a  train,  and  there  told  him  he  wanted  Bradley 
to  return  the  contract  and  Bradley  did  return  it 

Mr.  President  and  Senators,  when  this  matter  was  presented  to 
the  House  of  Representatives  by  my  learned  friends  who  are  here, 
the  House  was  told  that  Judge  Archbald  prepared  that  contract 
and  that  he  met  Bradley  at  the  station,  and  that  he  knew  that  an 
investigation  was  coming,  and  that  he  recalled  the  contract,  when 
there  was  not  a  particle  of  evidence  in  the  case — ^nd  I  think  there 
never  will  be  a  particle  of  evidence  in  the  case — that  he  made  the 
contract  or  recalled  it,  or  that  he  even  knew  that  a  sale  to  Bradlej 
was  then  contemplated.  That  was  the  situation  in  reference  to  this 
Katydid  coal-dump  transaction  when  these  proceedings  were  begun 
at  the  other  end  of  this  building. 

I  wish  to  deviate  now  in  just  one  respect  from  the  order  in  which 
these  articles  of  impeachment  are  prepared,  to  pass  by  No.  2  for 
the  moment  and  take  up  No.  3,  because  it  refers  to  another  coal- 
dump  transaction — the  so-called  Packer  No.  3. 

It  will  appear  that  instead  of  Judge  Archbald  making  up  his 
mind  that  ne  would  go  into  the  busmess  of  speculating  in  coal 
dumps  to  be  obtained  from  railroads  that  might  have  cases  before 
him  that  as  to  this  transaction,  too,  it  was  the  merest  accident  that 
he  had  anything  to  do  with  it  at  all.  There  was  up  in  that  region 
a  coal  dump  called  the  Oxford  dump,  owned  by  private  individuals, 
with  which  no  railroad  had  any  concern  whatever.  Judge  Arch- 
bald, with  some  other  persons,  was  proposing  to  acquire  a  lease  on 
the  Oxford  dump  when  he  was  iniormed,  or  they  were  informed, 
that  because  of  the  quality  of  the  dump  it  probably  would  be  impos- 
sible to  work  it  profitably  by  itself ;  but  that  right  across  th,e  little 
creek  on  which  that  dump  borders  there  were  some  other  dumps, 
which  were  owned  by  the  Lehigh  Valley  Coal  Co.,  in  such  wise  that 
the  Oxford  dump,  with  one  or  more  of  those,  could  be  worked  profit- 
ably. It  was  that  that  led  him  to  inquire  of  the  officials  of  the 
coal  company  which  controlled  the  other  dumps  to  see  whether  an 
arrangement  could  be  made  by  which  one  or  more  of  them  could  be 
worked  with  the  Oxford  dump.  » 

Those  dumps  on  the  other  siae  of  the  creek  were  called  the  Packer 
dumps — Packer  No.  1,  No.  2,  and  No.  3,  and  so  on — and  this  was 
No.  3.  The  subordinate  officers  of  that  company  investigated  the 
matter,  and  they  came  to  the  conclusion  that  as  to  flacker  No.  3  dump, 
it  could  not  be  utilized  by  the  company  itself.  The  reasons  for  that 
I  need  not  state,  but  it  is  perfectly  apparent  that  Judge  Aichbald's 
position  had  nothing  in  the  world  to  do  with  that  matter,  and  that 
they  came  to  the  conclusion  that  they  would  waive  their  rights  in  that 
particular  dump  because  they  could  not  make  any  money  out  of  it 
themselves  or  do  anything  with  it. 

All  those  dumps,  the  Senators  vsill  remember,  were  owned  by  the 
Girard  estate,  and  were  controlled  through  a  certain  corporation  in 
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the  city  of  Philadelphia.  The  Lehigh  Valley  Coal  Co.  merely  had 
them  leased,  as  they  had  leased  a  vast  amount  of  other  coal  property 
belonging  to  the  Girard  estate.  This  Packer  No.  3  was  but  a  mere 
speck  in  the  vast  domain  which  they  had  leased  from  that  estate. 

The  leases  were  to  expire  in  less  than  two.  years,  and  there  was  talk 
of  new  leases.  They  simply  agreed  that  they  would  give  up  their 
rights  as  to  that  particular  dump,  and  anybody  who  could  make 
proper  arrangements  with  the  Girard  estate  could  take  it,  so  far  as 
they  were  concerned. 

You  have  heard  much  said  about  Judge  Archbald  having  gone  into 
a  great  speculation  and  the  business  of  dealing  in  coal  dumps  or  coal 
properties  of  railroad  companies  which  might  have  cases  in  the  Com- 
merce Court.  These  two  cases — the  Katydid  and  Packer  No.  3 — are 
the  only  ones  of  which  we  have  been  so  far  advised  that  come  within 
that  category,  and  with  which  there  is  any  attempt  to  show  that 
Judge  Archbald  was  connected;  and  you  will  see  now  he  got  into 
them — one  of  them  by  its  being  suggested  to  him  by  Williams,  who 
was  pushed  forward  by  Boland;  and  the  other  because  he  was 
attempting  to  work  with  others  the  Oxford  dump,  and  they  fouud 
that  it  could  not  be  done  profitably  without  getting  one  of  those  on 
the  other  side  of  the  creek. 

It  is  said  here — and  if  it  were  true  it  would  be  a  matter  of  vast 
importance — as  it  is  said  in  the  articles  of  impeachment,  that  Judge 
Archbald  concealed  his  relation  to  these  matters  and  put  dummies 
forward  as  the  real  parties  in  interest. 

Now,  as  a  matter  of  fact,  the  exact  contrary  is  the  truth  in  this 
matter.  When  he  wrote  to  Capt.  May  he  did  not  say  anything  about 
Williams  having  any  interest,  but  simply  sent  Williams  as  the  bearer 
of  a  letter  saying,  "Will  you  sell  this  Katydid  dump? "  and  whatever 
transaction  took  place  out  of  his  presence  anywhere  else  by  which 
bis  name  was  sought  to  be  concealed  was  without  his  knowledge  and 
without  his  consent  and  authority. 

When  Mr.  Robertson's  option  was  given,  which  was  j5hortly  after 
Capt.  May  gave  his  option.  Judge  Archbald  in  his  6wn  handwriting 
wrote  out  the  contract  with  Robertson  and  signed  it  as  a  witness  to 
the  signature  of  Mr.  Robertson.  When  he  wrote  to  Conn  he  wrote 
in  his  own  name,  as  a  person  having  interest.  And,  finall}'^,  more 
important  than  all — ^perhaps  the  managers  are  excusable  as  to  this, 
because  probably  they  hear  it  now  for  the  first  time — when  the  sale 
with  Conn  was  about  to  be  concluded,  in  October  or  November,  1911, 
Judge  Archbald  prepared  the  contract  with  Conn,  giving  the  terms 
of  the  proposed  sale  of  the  Katydid  dump,  and  he  put  it  as  a  contract 
between  Robert  W.  Archbald  and  Edward  J.  Williams,  on  the  one 
hand,  and  this  company  of  which  Conn  was  the  manager  on  the 
other  hand.  That  we  will  show  by  evidence  which  will  not  be  dis- 
puted by  anybody.  And  as  to  concealing  his  name  with  reference 
to  the  Packer  No.  3  transaction,  the  managers  themselves,  if  they  go 
on  with  that  charge,  will  have  to  put  in  evidence  the  letter  signed  by 
Judge  Archbald  himself  and  signed  by  the  other  persons  with  whom 
he  was  interested,  proposing  to  buy  that  dump  and  stating  the  terms 
on  which  they  would  buy  it.  This  idea  of  Judge  Archbald  engaging 
in  something  that  was  wrong  and  concealing  his  name  is  absolutely 
without  the  slightest  foundation. 


IMPEACHMENT  OF   ROBERT   W.   ARCHBALD.  121 

Now,  I  want  to  go  back  a  minute  to  the  second  article.  That  con- 
cerns the  charge  that  Judg:e  Archbald  "  for  a  valuable  considera- 
tion"— that  is  the  information  we  are  given  in  the  article — "for  a 
valuable  consideration  "  undertook  to  bring  about  a  settlement  of  this 
suit  of  Peale  against  the  Marian  Coal  Co.,  which  was  pending  before 
Judge  Witmer  at  the  time,  and  the  case  of  the  Marian  Coal  Co. 
against  the  Delaware,  Lackawanna  &  Western  Railroad  Co.,  which 
was  pending  before  the  Interstate  Commerce  Commission.  Observe 
that  neither  of  these  cases  was  pending  in  his  court.  One  of  them 
was  pending  before  Judge  Witmer,  who  now  had  become  district 
judge,  and  the  other  was  pending  before  the  Interstate  Commerce 
Conmiission. 

William  P.  Boland  and  Christopher  G.  Boland  employed  a  lawyer 
named  Watson  in  Scranton  in  an  attempt  to  bring  about  a  settlement 
of  both  those  litigations,  and  he  carried  on  negotiations  for  some  time 
in  that  regard. 

Judge  Archbald,  at  the  request  of  Mr.  Watson,  a  long-time  friend 
of  his,  and  at  the  request  of  Christopher  G.  Boland,  who  implored 
him  to  assist  him  in  the  matter  and  wno  said  to  him  with  tears  in  hu 
eyes,  "  I  am  afraid  my  brother,  William  P.  Boland,  will  lose  his  mind 
ii  the  matter  is  not  settled ;  he  can  not  sleep,"  lent  his  aid  to  bring  the 
parties  together.    That  is  what  he  did  and  nothing  else. 

If  the  learned  managers  have  any  evidence  to  produce  which  will 
tend  to  show  that  it  ever  entered  the  mind  of  this  respondent  that  he 
was  to  get  a  cent  out  of  the  transaction  or  any  benefit  of  any  kind 
personal  to  himself  or  that  he  engaged  in  it  for  any  purpose  other 
than  to  help  friends  of  his  for  the  reasons  I  have  stated,  they  will 
produce  some  evidence  which  they  have  not  produced  and  which  is 
unknown  to  us. 

I  may  say  in  this  connection  that  when  I  was  in  Scranton — as  I 
was  two  or  three  weeks  ago—Mr.  Watson,  as  we  were  all  informed, 
was  seized  with  an  attack  of  some  kind  and  carried  to  his  house,  and 
his  illness  is  of  such  a  character — or  was  then — ^that  we  fear  it  will 
be  impossible  for  him  to  come  here  or  even  to  have  his  deposition 
taken. 

Now,  as  to  the  other  articles  of  impeachment,  I  shall  go  over  them 
in  a  very  hasty  way.  The  fourth  article  charges  certain  things  as 
fo  which  there  is  no  dispute  with  respect  to  the  facts.  The  case  of 
the  Louisville  &  Nashville  Railroad  Co.  had  been  pending  in  the 
Interstate  Commerce  Commission  and  had  come  up  before  the  Com- 
merce Court,  and  that  court  was  considering  what  action  it  would 
take  in  reference  to  the  matter.  It  had  been  argued  and  submitted 
to  the  court,  and  Judge  Archbald  was  engjiged  in  writing  an  opinion. 

Now,  in  going  over  the  testimony  in  the  case  there  was  a  certain 
place  where  a  Mr.  Compton,  who  was  the  principal  witness  for  the 
railroad  company,  had  used  in  reference  to  something  the  expression, 
"  We  did  ";  at  least  that  is  what  he  was  made  to  say  m  the  reporter's 
version  of  it  and  as  it  appears  in  the  deposition  before  the  Interstate 
Commerce  Commission  and  as  it  was  transmitted  to  the  Commerce 
Court.  It  was  perfectlv  apparent  from  the  context  that  what  the 
witness  said  and  what  should  have  been  there  was  "  We  did  not "  do 
the  things. 

Judge  Archbald  wrote  to  Mr.  Bruce — Mr.  Bruce  being  a  lawyer 
in  Louisville  whose  standing  as  a  man  of  honor  in  the  profession  is 
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as  high  as  that  of  any  man  in  the  country — and  asked  him  to  speak 
to  Mr.  Compton  and  see  whether  a  mistake  had  not  been  made.  Mr. 
Bruce  did  speak  to  Mr.  Compton,  and  Mr.  Compton  said  that  wa.f 
what  he  had  said,  and  he  called  attention  to  the  context,  showing 
that  that  was  what  he  had  said. 

Judge  Archbald,  who  is  charged  with  having  engaged  in  this  trans- 
action corruptly,  took  that  letter  and  pasted  it  into  the  record  at  the 
point  where  occurred  the  expression,  "We  did,"  where  anybody 
might  see  the  letter ;  and  there  it  is  to-day. 

As  a  matter  of  fact,  when  Judge  Archbald  came  to  write  his 
opinion,  he  based  it  upon  the  answer  as  it  originally  stood.  So  that 
this  correction  had  no  effect  whatever  on  the  decision. 

Later,  it  is  true,  a  question  arose,  the  nature  of  which  is  such  that 
to  explain  it  would  require  a  long  statement  of  what  had  occurred 
in  the  case,  which  I  will  not  attempt  now  and  may  not  have  to 
attempt  in  the  future.  He  asked  Mr.  Bruce  what  he  had  to  saj*^ 
about  it,  and  Mr.  Bruce  at  considerable  length  wrote  back.  It 
related  to  a  detail  of  evidence.  The  defendants  in  the  case  in  the 
Commerce  Court  were  the  Interstate  Commerce  Commission  and  the 
United  States.  Both  of  these  defendants  had  refused  to  go  into 
the  questions  of  evidence  at  all,  and  based  their  defense  solely  upon 
the  ground  that  the  Commerce  Court  had  no  right  to  go  into  the 
evidence,  so  that  this  explanation  by  Mr.  Bruce  related  to  what  in  a 
proper  sense  was  ex  parte. 

So  far  as  concerns  the  opinion  upon  that  subject  which  Mr. 
Manager  Clayton  has  said  followed  the  line  of  Mr.  Bruce's  argument, 
I  think  it  will  be  very  hard  for  him  to  maintain  that  proposition. 
I  have  read  the  letter  several  times  and  read  the  opinion,  and  I 
confess  I  have  not  been  able  so  far  to  see  the  connection.  At  all 
events,  the  case  will  be  barren  of  any  evidence  that  in  what  Judge 
Archbald  did  in  that  matter  he  had  any  wrongful  intention  or  any 
motive  except  to  arrive  at  the  facts  and  to  do  justice  between  the 
parties. 

The  fifth  article  of  impeachment  is  based  upon  the  alleged  gift  of 
$500  by  one  Warnke  to  Judge  Archbald  as  compensation  for  Judge 
Archbald  having  gone  to  an  official  of  the  Reading  Railroad  Co.  and 
asked  that  official  to  give  Mr.  Warnke  a  certain  right  which  he 
claimed. 

The  facts  in  that  matter  are  these :  Judge  Archbald  didffo  at  the 
request  of  Mr.  Warnke  to  ask  this  officer  to  allow  Mr.  Warnke  to 
have  a  certain  lease.  He  made  an  appointment  with  that  officer  for 
that  purpose.  He  was  told  that  the  matter  was  closed  and  so  re- 
ported to  Mr.  Warnke,  and  that  was  the  end  of  it.  As  a  matter  of 
fact  it  appears  that  some  months  before  Mr.  Warnke  had  been  en- 
deavoring to  get  that  same  favor  from  the  railroad  company  and  had 
failed.  Judge  Archbald  knew  nothing  of  that  and  simply  went  as  a 
friend  of  Mr.  Warnke  and  asked  that  the  favor  be  given  him  without 
any  expectation  or  promise  of  any  reward  whatever,  and  never 
thought  of  any. 

But  one  tTohn  Henry  Jones  and  Judge  Archbald  were  together  in 
another  transaction  which  involved  the  sale  of  another  dump  with 
which  no  railroad  had  any  concern  whatever.  It  is  known  as  the 
Gravitv  fill,  the  coal  being  dumped  where  it  made  a  fill  instead  of 
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being  piled  up.  It  will  appear  beyond  any  dispute  whatever  that 
Judge  Archbald  was  the  principal  factor  in  bringing  about  that 
sale,  for  which  the  purchasers  agreed  to  pay  a  commission  of  $500. 
That  commission  was  given  to  Judge  Archbald  in  the  form  of  a  note 
for  $510.  He  discounted  it  and  gave  half  the  proceeds  to  Jones. 
Wamke  and  his  associates  in  the  Premier  Co.,  wnich  was  the  pur- 
chaser of  this  property,  paid  the  commission  to  Judge  Archbald  and 
had  no  concern  with  his  dividing  it  with  Jones.  It  is  believed  that  it 
IS  not  a  criminal  offense  for  a  judge  of  a  Federal  co.urt  to  have  a 
transaction  of  this  kind  with  a  private  individual  who  probably 
never  will  have  any  business  in  his  court. 

I  hesitate  to  deal  with  the  sixth  article  because,  as  a  lawyer,  I  do 
not  like  to  recognize  the  fact  that  a  man  may  be  brought  into  a 
court  of  justice  anywhere  and  asked  to  respond  to  a  charge  so  vague 
and  indefinite  as  that  is.  Its  five  or  six  lines  convey  no  idea  as  to 
what  it  is  intended  to  charge.  We  are  told  now  by  the  managers  it 
was  an  endeavor  to  get  the  Lehigh  Valley  Coal  Co.  to  purchase  the 
interest  of  the  Everhart  heirs  in  a  certain  tract  of  land,  which  the 
company  owned  for  the  most  part.  It  had  acquired  the  title  of  some 
of  the  Everhart  heirs  and  wanted  to  get  the  title  of  the  others.  It 
would  appear,  as  to  that,  that  Judge  Archbald  was  interested  in  the 
Everhart  heirs  because  they  had  an  outstanding  claim  to  the  Katy- 
did culm  bank,  and  he  was  trying  to  clear  up  that  title  so  that  he 
could  sell  it. 

You  will  remember  the  sale  had  fallen  through  because  he  could 
not  ffive  a  good  title,  on  account  of  the  claim  of  these  Everhart 
people,  among  others.  When  he  learned  that  the  company  wanted 
to  get  the  title  of  the  Everhart  heirs  to  the  land  which  they  owned, 
he  sought  to  have  the  Everhart  heirs  brought  into  the  matter  so 
that  he  could  get  the  title  that  they  had  to  the  Katydid  dump  and 
enable  him  to  sell  it.  That  was  all  the  connection  he  had  with  that 
matter. 

Next  is  article  7  with  reference  to  the  Rissinger  note.  It  is  true 
that  Mr.  Kissinger  was  the  principal  stockholder  in  a  concern  called 
the  Old  Plymouth  Coal  Co.  That  company  has  lost  some  of  it«? 
property  by  fire  and  had  a  number  of  suits  pending  against  insur- 
ance companies,  and  those  of  them  which  involved  a  sufficient 
amount  to  enable  the  defendant  companies  to  remove  them  into  the 
Federal  court  had  been  so  removed  into  Judge  Archbald's  court, 
rhe  cases  were  tried  there  together.  While  the  trial  was  going  on 
the  parties  settled  and  a  judgment  was  entered  in  favor  of  the 
plaintiff  company  against  the  different  insurance  companies  for  an 
amount  somewhat  less  than  the  amount  claimed.  It  is  true  that  at 
the  time  that  trial  was  going  on,  and  some  time  before  and  some  time 
after,  Judge  Archbald  had  had  some  negotiations  with  Mr.  Rissinger 
and  a  number  of  other  people  who  were  concerned  in  a  speculation 
about  some  property  in  Honduras.  After  the  trial  Judge  Archbald 
did  lend  his  indorsement  to  a  note  for  forty-five  hundred  dollars, 
which  was  discounted  by  some  bank  there.  Judge  Archbald  claimed 
that  he  indorsed  that  note  absolutely  and  entirely  as  an  accommoda- 
tion to  Mr.  Rissinger  and  had  no  interest  in  that  speculation.  Mr. 
Kissinger's  theory  of  it,  as  we  are  given  to  understand,  is  that  Judge 
Archbald  did  acquire  an  interest  in  that  property,  and  it  was  for  that 


124  IMPEACHMENT   OF   ROBERT   W.   ARCHBALD. 

purpose  that  he  indorsed  the  note.  Whether  he  indorsed  it  as  an 
accommodation  for  Kissinger,  or  indorsed  it  because  he  acquired  an 
interest  in  the  speculation  in  that  far-away  country,  does  not  make 
a  particle  of  difference,  because  it  is  absolutely  impossible  to  connect 
his  relations  with  Kissinger  in  that  transaction  with  anything  that 
took  place  in  the  trial  in  which  Kissinger  was  interested  as  an  owner 
of  stock  in  the  Old  Plymouth  Coal  Co.  I  think  every  lawyer  who 
was  connected  with  that  case  will  tell  you  that  so  far  as  the  rulings 
of  Judge  Archbald  during  the  trial  are  concerned  there  is  no  ques- 
tion but  that  they  were  right,  and  there  is  no  supposition,  I  believe, 
entertained  by  anybody  that  he  made  any  ruling  m  that  case  in  favor 
of  Kissinger  that  was  not  justified  by  the  law  of  the  case. 

It  is  said  that  this  note  was  presented  for  discount  to  Mr.  Lanahan, 
who  had  been  of  counsel  for  Kissinger  in  the  insurance  cases.  If 
that  was  done,  it  was  without  the  knowledge  of  Judge  Archbald. 

The  next  two  counts  refer  to  a  note  for  $500.  That  is  the  note  I 
referred  to  some  time  ago  as  the  one  that  Mr.  Boland  thought  the 
judge  wanted  him  to  discount  and  punished  him  for  not  discounting 
by  overruling  his  demurrer.  That  was  one  thing  which  got  into 
Boland's  brain  and  lodged  there  for  many  months. 

John  Henry  Jones  came  to  Judge  Archbald  in  the  latter  part  of 
the  year  1909,  after  this  demurrer  had  been  overruled,  and  told  him 
of  a  speculation  in  some  propertv  in  Venezuela.  Judge  Archbald's 
understanding  is  that  he  indorsed  a  $500  note  for  Jones  at  that  time 
as  an  accommodation  to  Jones.  I  think  Jones  so  understands  it,  and 
that  there  was  no  interest  acquired  or  intended  to  be  acquired  by 
Judge  Archbald  in  the  speculation.  Whether  that  is  true  or  not,  of 
course,  is  no  consequence  here.  That  note  it  appears  was  taken  by 
Edward  J.  Williams,  who  was  concerned  in  this  speculation  in 
Venezuela  with  Jones.  It  was  taken  first  to  Christopher  G.  Boland 
and  then  to  William  P.  Boland,  and  they  were  asked  to  discount  it. 

It  should  be  borne  in  mind,  however,  that  at  that  time  Christopher 
G.  Boland  was  president,  I  think,  of  a  bank  in  the  State  of  New 
York,  not  far  from  Buffalo,  and  that  it  was  not  a  rare  transaction 
for  him  to  have  dealings  concerning  discounts  for  that  bank  in 
Scranton.  However  that  may  be,  all  that  Judge  Archbald  had  to  do 
with  this  matter  was  that  Mr.  Jones  some  time  after  the  transaction 
told  him  he  had  presented  his  note  to  the  Bolands  for  a  discount, 
or  Williams  intended  to  do  it,  or  something  of  that  kind. 

It  is  true  that  Judge  Archbald  lived  in  Scranton  and  knew  the 
Bolands,  and  no  doubt  had  known  of  their  interest  in  the  Marian  Coal 
Co.  It  is  true  that  in  the  September  preceding  this  transaction  he 
had  passed  upon  the  demurrer  m  the  case  of  Peale  against  the  Marian 
(^nl  Co.  If  a  judge  is  supposed  to  remember  and  have  in  mind  all 
the  time  the  names  of  every  person  interested  in  every  case  before 
him,  the  respondent  may  be  charged  with  having  in  uiind  at  the  time 
in  question  that  the  Bolands  were  concerned  with  litigation  in  his 
court. 

So  it  is  said  here  that  that  note  was  taken  after  the  Bolands  had 
refused  to  discount  it  to  Von  Storch,  an  officer  of  the  bank,  at  the 
request  of  Judge  Archbald.  I  ask  Senators  to  wait  until  they  hear 
the  evidence  tending  to  show  that  that  note  was  taken  to  Von  Storch 
on  any  suggestion  from  Judge  Archbald.    The  fact  is  it  was  taken 
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there  without  any  suggestion  from  him.  After  it  was  presented  there 
Von  Storch  called  the  judge  to  the  bank  and  had  some  conversation 
with  him  as  to  whether  it  was  all  right  to  discount  it.  It  certainly 
is  far-fetched  that  the  honorable  managers  claim  here  that  that  was 
done  by  Von  Storch  for  two  reasons,  in  the  first  place  because  he  was 
a  lawyer  practicing  before  Judge  Archbald.  As  h  matter  of  fact  his 
practice  before  Judge  Archbald  was  practically  nil.  On  the  other 
hand,  they  say  that  a  case  in  Judge  Archbald's  court  in  which  Von 
Storch  had  been  a  party  and  not  counsel  about  a  year  before  had  been 
decided  by  Judge  Archbald  in  Von  Storch's  iavor.  So  they  say 
Judge  Archbald  is  corrupt  because  the  note  he  had  indorsed  was 
taken  for  discount  to  a  man  in  whose  favor  he  had  some  time  before 
decided  a  case.     That  is  all  there  is  in  that  transaction. 

Article  10  comes  next.  Henry  W.  Cannon  is  a  full  cousin  of  Judge 
Archbald's  wife.  He  is  a  man  of  large  means,  has  a  fine  villa  or 
house  in  Florence,  Italy,  and  has  been  in  the  habit  of  making  trips 
abroad  in  the  summer.  In  1910  he  was  going  on  his  summer  trip, 
and  he  wrote  a  letter  to  his  cousin,  wiio  was  not  only  his  full  cousin 
but  a  lifelong  intimate  and  dear  friend,  and  invited  her  to  go  abroad 
with  him  as  his  guest,  and  suggesting  that  some  other  member  of  the 
family  might  come  along,  and  saying  in  the  letter  he  assumed  that 
Judge  Archbald  s  public  duties  would  not  allow  him  to  go  along. 

After  that  letter  w^as  received  Judge  Archbald  conferred  with  the 
other  judges  of  that  circuit,  and  they  all  concluded  that  he  not  only 
could  go  but  that  he  ought  to  go,  as  he  had  not  had  a  vacation  for 
seven  or  eight  years.  So  he  and  his  wife  went  abroad  as  the  guests 
of  Mrs.  Archbald's  cousin,  Mr.  Cannon,  and  were  with  him  for 
several  months,  and  returned  with  him. 

In  order  to  make  a  crime  out  of  that  innocent  transaction  this 
article  of  impeachment  goes  on  to  charge  that  Mr.  Cannon  was  an 
officer  of  various  corporations,  nearly  all  of  which  were  doing  busi- 
ness on  the  Pacific  coast  of  the  United  States.  There  is  no  corpora- 
tion he  was  connected  with,  I  believe,  that  ever  had  any  case  that 
came  before  Judge  Archbald.  Nobody  thought  of  that  possibility 
until  it  originated  in  the  minds  of  our  honorable  friends  here.  It  haS 
never  occurred  to  anvbodv  that  that  could  constitute  an  offense  or 
that  there  was  anything  improper  in  Judge  Archbald  doing  what  he 
did  in  that  matter. 

On  the  day  that  that  ship  sailed  from  New  York  Harbor,  and 
just  before  the  hour  of  sailing,  when  those  who  were  not  to  go 
were  to  be  cleared  from  the  deck.  Judge  Searle,  who  was  a  member 
of  the  judiciary  of  the  State  of  Pennsylvania,  a  man  of  as  high 
standing  for  honor  and  integrity  as  any  man  in  the  State,  walked 
up  to  Judge  Archbald  on  board  the  ship  and  said,  "  Here  is  some- 
thing for  you.  Judge,  but  you  are  not  to  open  it  until  you  get  away 
from  this  port."  Judge  Archbald  knew  nothing  about  what  this 
meant  until  the  ship  had  sailed  and  he  had  opened  the  package. 
He  then  found  a  letter  from  a  number  of  his  friends  at  the  bar  in 
and  about  Scranton,  most  of  them  lawyers,  all  of  high  standing,  as 
to  whom  it  would  be  impossible  for  anybody  to  suggest  any  corrupt 
or  wrongful  intention,  making  Judge  Archbald  this  present  and  ask- 
ing him  to  take  it  and  enjoy  it  for  his  private  expenses.  They  knew 
that  Mr.  Cannon  was  going  to  pay  his  traveling  expenses,  and  they 
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gave  him  this  in  addition.  It  would  certainly  have  been  extremely 
embarrassing  for  Judge  Archbald  to  have  returned  this  fund  to  the 
donors  with  the  intimation  that  they  had  been  guilty  of  gross  mis- 
behavior in  presenting  him  with  the  money.  And  this  transaction  is 
the  subject  matter  of  the  eleventh  article. 

Now,  it  has  been  said  here  to-day  that  Mr.  Searle,  the  clerk  of 
Judge  Archbald's  court  (not  the  Judge  Searle  who  presented  the 
fund  which  I  have  referred  to  to  Judge  Archbald)  and  Mr.  Wood- 
ward, the  jury  commissioner  for  that  district,  were  the  two  men  who 
had  raised  this  fund.  Just  how  it  was  raised  Judge  Archbald  does 
not  know.  He  had  no  more  to  do  with  it  than  any  of  us  had;  he 
knew  nothing  about  it,  until  after  the  money  was  presented  to  him 
on  the  ship  by  Judge  Searle. 

It  is  charged  in  the  twelfth  article  that  Judge  Archbald  appointed 
as  jury  commissioner  of  his  court  a  lawyer  named  Woodward,  and 
that  Mr.  Woodward  was  attorney  for  a  railroad  company  which 
might  have  litigation  in  his  court.  This  is  one  of  the  articles  where 
by  some  inadvertence,  I  must  suppose,  on  the  part  of  the  learned 
managers,  the  adverbs  to  which  I  have  heretofore  referred  are 
omitted.  It  is  not*  even  charged  that  he  made  that  appointment 
wrongfully  or  corruptly.  It  simply  rests  upon  the  proposition  that 
to  appoint  as  jury  commissioner  a  man  who  was  attorney  for  a 
railroad  company  is  an  impeachable  offense. 

As  a  matter  of  fact,  Mr.  Woodward  was  appointed  in  1901  and 
served  until  about  a  year  ago,  I  believe,  with  eminent  satisfaction  to 
all  the  members  of  tKe  bar,  whether  they  were  attorneys  for  railroad 
companies  or  not.  He  did  not  leave  his  position  there,  I  believe,  until 
after  Judge  Archbald  came  to  the  Commerce  Court.  Mr.  Woodward 
will  probably  be  here,  and  if  there  is  any  information  to  be  obtained 
from  him  as  to  whether  he  had  any  collusive  arrangement  with 
Judge  Archbald  he  may  impart  it.  But  to  our  mind  the  article  as  it 
stands,  charging  simply  this  appointment  without  any  suggestion  that 
he  did  it  corruptly  or  wrongfully,  is  a  novelty  in  criminal  pleading. 

I  have  little  to  say  in  reply  to  the  concluding  paragraphs  of  the 
very  able  and  eloquent  presentation  that  was  made  by  Mr.  Manager 
Clayton.  I  do  not  understand  that  we  here  have  to  determine 
whether  the  provisions  of  the  Constitution  of  the  United  States 
which  prov'ide  for  the  impeachment  not  only  of  judges  but  of  all 
civil  officers  of  the  Government,  including  perhaps  Senators  and 
Members  of  the  House  of  Representatives,  are  to  be  changed  from 
what  they  have  been  to  this  aay  to  a  provision  for  the  "recall"  of 
judges  and  other  officers  or  not.  If  the  learned  Manager  means 
what  it  seems  to  me  he  has  plainly  indicated — it  follows  that  he 
contends  that  if  for  any  cause  a  majority  of  the  Members  of  the 
House  of  Representatives  and  two-thirds  of  this  body  come  to  the 
conclusion  that  the  President  of  the  United  States  or  any  other 
civil  officer  from  the  President  down  does  not  conduct  himself  in  a 
manner  which  is  satisfactory  to  the  Members  of  these  two  bodies^ 
he  should  be  removed  from  his  office  whether  he  has  committed  any 
crime  or  not. 

In  the  convention  of  1787,  which  framed  the  Constitution  of  the 
United  States,  it  was  at  first  suggested  that  civil  officers  of  the 
United  States  might  be  impeached  for  maladministration,  but  the 
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convention,  by  an  almost  unanimous  vote,  refused  to  adopt  that 
provision  because  it  was  too  general  and  too  uncertain.  They  sub- 
stituted for  it  the  words  "  treason,  bribery,  or  other  high  crimes  or 
misdemeanors."  The  effort  of  the  managers  in  this  case,  if  I  under- 
stand what  has  been  said  by  them  here  to-day  and  what  has  been  said 
elsewhere,  is  to  take  those  words  "treason,  bribery,  or  other  high 
crimes  or  misdemeanors"  out  of  the  Constitution  and  write  back 
the  words  that  the  convention  would  not  put  in  that  instrument, 
"maladministration  or  misbehavior."  I  think  it  will  be  a  long  day 
before  the  Senate  will  yield  to  that  suggestion  and  tear  the  Consti- 
tution of  the  United  States  to  pieces  in  that  fashion. 

Mr.  Manager  Clayton.  Mr.  President,  may  I  have  permission  to 
make  a  brief  statement? 

The  PREsroENT  pro  tempore.  Without  objection  on  the  part  of  the 
Senate,  permission  is  granted. 

Mr.  Manager  Clayton.  I  wish  to  say,  Mr.  President,  that  the  view 
(it  the  law  m  this  case  was  expressed  to  the  Senate  last  summer. 
You  will  find  on  pages  86  and  87  of  the  proceedings  then  had  in  the 
Senate  a  statement  on  the  part  of  the  managers — and  I  may  say, 
Mr.  President,  I  was  the  manager  who  made  the  statement — of  what 
is  considered  to  be  the  general  law  of  this  case.  The  authorities  are 
there  cited,  and  some  of  them  quoted  somewhat  at  length. 

Mr.  President,  in  further  reply  to  the  complaint  which  has  been 
made  by  the  honorable  gentleman  who  represents  the  respondent 
here,  that  we  did  not  go  into  the  discussion  of  the  law  in  the  pre- 
liminary statement  which  the  managers  had  the  honor  to  submit 
this  afternoon,  I  beg  to  say  that  we  followed  what  we  believed  to  be 
ihe  practice  in  such  cases.  I  have  before  me  the  record  in  the  case 
of  Judge  Swayne.  I  observe  that  Judge  Palmer,  who  was  then  the 
manager  speaking  for  all  the  managers,  after  he  concluded  his  state- 
ment of  facts,  wmding  up,  I  may  say,  with  a  condensed  summary 
of  all  the  statements  which  he  had  made  at  length,  ended  the  pre- 
liminary statement  of  facts  which  is  required  according  to  the  rules 
and  practice  of  the  Senate.  He  did  not  at  that  time  present  any 
brief  or  any  argument  or  any  views  on  the  law  of  impeachment. 
The  managers,  Mr.  President,  have  already  prepared  in  a  formal 
way  a  brief,  and  can  present  that  brief,  and  in  argument  fully  cover 
their  views  as  to  the  law  of  impeachment;  but  we  thought  that  this 
brief  and  what  the  managers  said  last  summer,  which  is  in  the 
Record  and  to  which  I  have  referred,  would  amply  apprise  the 
honorable  counsel  for  the  respondent  of  the  line  of  argument  on  the 
law  in  this  ca^e  that  the  managers  would  pursue. 

I  say  that,  Mr.  President,  because  I  think  that  the  complaint — for 
?o  I  consider  it — which  the  counsel  for  the  respondent  has  lodged 
against  the  managers  because  they  have  not  presented  their  view  of 
the  law  on  this  question  at  this  time  is  not  a  well-founded  complaint. 

Mr.  WoRTHiNOTON.  Mr.  President,  I  do  not  want  to  be  understood 
as  impeaching  the  honorable  managers  for  the  course  they  have  pur- 
sued. I  simply  stated  what  I  had  expected  they  would  do.  As  I 
have  read  the  proceedings  in  impeacnment  cases,  aside  from  the 
Swayne  case,  especially  the  case  of  the  impeachment  of  Andrew 
Johnson,  the  case  of  the  impeachment  of  Judge  Peck,  and  the  case 
of  the  impeachment  of  Judge  Chase — as  I  read  them,  the  proposi- 
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tions  of  law  upon  which  the  case  should  be  presented  were  gone  into 
very  fully  in  the  opening  statement. 

The  President  pro  tempore.  What  is  the  pleasure  of  the  manasrers 
as  to  proceeding?      . 

Mr.  Manager  Clayton.  As  the  managers  understand,  Mr.  Presi- 
dent, we  expect  to  be  ready  to  comply  with  the  order  of  the  Senate, 
the  purpose  of  the  Senate,  to  proceed  with  the  examination  of  wit- 
nesses on  to-morrow.  We  have  some  of  the  witnesses  here  this  after- 
noon, but  I  had  understood  by  conference  with  some  of  the  Senators 
that  perhaps  it  would  not  be  the  desire  of  the  Senate  to  examine  any 
witnesses  tnis  afternoon.  It  is  our  purpose  at  the  convening  of  the 
court  to-morrow  to  proceed  at  once  to  swear  and  examine  witnesses. 

Mr.  Clark  of  Wyoming  (at  4  o'clock  and  25  minutes  p.  m.).  Mr. 
President,  under  the  statement  by  the  managers  on  the  part  of  the 
House,  I  move  that  the  Senate  sitting  as  a  Court  of  Impeacliment  do 
now  adjourn. 

The  President  pro  tempore.  The  Senator  from  Wyoming  moves 
that  the  Senate  sitting  as  a  Court  of  Impeachment  do  now  adjourn. 

The  motion  was  agreed  to. 

The  managers  on  the  part  of  the  House  and  the  respondent  and  his 
counsel  thereupon  withdrew  from  the  Chamber. 


WEDNESDAY,  DECEMBER  4,   1912. 

In  the  Senate  of  the  TlNrrEo  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
ment against  Robert  W.  Archbald,  the  respondent  appeared  with 
his  counsel,  ilr.  Worthington,  Mr.  Simpson,  and  Mr.  Robert  W. 
Archbald,  jr. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  President  pro  tempore.  The  Senate  is  in  session  as  a  Court 
of  Impeachment.     The  Sergeant  at  Arms  will  make  proclamation. 

The  Assistant  Sergeant  at  Arms  (Mr.  E.  Livingstone  Cornelius) 
made  proclamation  as  follows: 

"Hear  ye!  Hear  ye!  The  Senate  of  the  United  States,  sitting 
as  a  Court  of  Impeachment,  is  now  in  session." 

The  President  pro  tempore.  Senators  who  are  present  and  have 
not  taken  the  oath  required  in  the  imi)eacliment  case  will  present 
themselves  at  the  desk  for  that  purpose.  The  names  of  the  Senators 
who  have  not  so  taken  the  oath  will  be  called  by  the  Secretary. 

The  Secretary  called  the  names  of  Mr.  Chilton,  Mr.  Davis,  Mr. 
Lea,  and  Mr.  Owen. 

Mr.  Davis  advanced  to  the  Vice  President's  desk,  and  the  oath 
was  administered  to  him  by  the  Presiding  Officer. 

The  President  pro  tempore.  The  Senate  sitting  as  a  Court  of  Im- 
peachment is  now  ready  to  proceed  with  the  case.  The  Journal  of 
the  proceedings  of  the  last  day  of  the  Court  of  Impeachment  will  be 

read. 

The  Journal  of  yesterday's  proceedings  was  read  and  approved. 
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Mr.  Culberson.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  President  pro  tempore.  The  Senator  from  Texas  suggests  the 
absence  of  a  quorum.    The  Secretary  will  call  the  roll. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names :  Ashurst,  Bacon,  Bankhead,  Borah,  Brandegee,  Bris- 
tow,  Brown,  Bryan,  Burnham,  Burton,  Clapp,  Clark,  Wyo.,  Clarke, 
Ark.,  Crane,  Culberson,  CuUom,  Cummins,  Curtis,  Davis,  Dixon, 
du  Pont,  Fletcher,  Foster,  Gallinger,  Gardner,  Guggenheim,  Hitch- 
cock, Jackson,  Johnson,  Me.,  Johnston,  Ala.,  Kenyon,  La  Follette, 
Lippitt,  Lodge,  McCumber,  McLean,  Martin,  Va.,  Martine,  N.  J.,  * 
Massey,  Myers,  O'Gorman,  Overman,  Page,  Penrose,  Perkins^  Perky, 
Poindexter,  Pomerene,  Kichardson,  Koot,  Sanders,  Snively,  Simmons, 
Smith,  Ariz.,  Smith,  Ga.,  Smith,  Md.,  Smith,  Mich.,  Smoot,  Stephen- 
son, Sutherland,  Swanson,  Thornton,  Townsend,  Wetmore,  Works. 

Mr.  Works.  The  senior  Senator  from  Washington  [Mr.  Jones]  is 
necessarily  absent  on  business  of  the  Senate. 

Mr.  Penrose.  My  colleague  [Mr.  Oliver]  is  necessarily  absent  from 
the  Chamber  on  account  of  his  recent  illness. 

Mr.  Page.  I  am  still  compelled  to  report  the  illness  of  my  colleague 
[Mr.  Dillingham]. 

The  President  pro  tempore.  On  the  call  of  the  roll  of  the  Senate 
65  Senators  have  responded  to  their  names.  A  quorum  of  the  Senate 
is  present. 

Mr.  Manager  Clayton.  Mr.  President^  the  managers  desire  to  call 
the  attention  of  the  court  to  a  verbal  inaccuracy  in  the  proceedings  of 
yesterday.     It,  perhaps,  is  immaterial 

Mr.  Borah.  Mr.  President.  I  should  like  to  submit  a  matter  for  the 
consideration  of  the  managers,  and  I  presume  it  should  be  submitted 
through  the  Presiding  Officer. 

The  President  pro  tempore.  The  Senator  will  send  it  to  the  desk. 

Mr.  Manager  Clayton.  May  I  correct  the  printed  record  of  yes- 
terday before  the  managers  are  required  to  consider  other  matters? 

The  PREsroENT  pro  tempore.  The  manager  will  proceed. 

Mr.  Manager  Clayton.  As  I  was  proceeding  to  say,  Mr.  President, 
perhaps  this  slight  verbal  inaccuracy  is  immaterial  to  the  statement 
as  made  on  yesterday,  but  for  the  sake  of  better  English  I  desire  to 
have  a  correction  made  in  the  Record. 

At  the  bottom  of  page  110  of  the  proceedings  No.  5  had  on  yester- 
dajr,  and  on  page  27,  toward  the  top,  of  the  Congressional  Record,  I 
desire  to  make  a  correction  in  this  sentence : 

Tbe  conduct  of  this  Judge  has  been  exceedingly  reprehensible  and  in  marked 
contrast  with  the  high  sense  of  Judicial  ethics  and  probity  which  generally 
characterize  American  Judges. 

There  should  be  a  period  there,  and  I  desire  to  have  a  period. 

Then  in  lieu  of  the  dash  and  in  lieu  of  the  word  "  that "  I  desire  a 
new  sentence  to  begin  with  the  word  "  Let,"  so  that  the  paragraph 
will  read: 

The  conduct  of  this  Judge  has  been  exceedingly  reprehensible  nnd  in  marked 
contrast  with  the  high  sense  of  Judicial  ethics  and  probity  which  generally 
characterize  American  Judges.  Let  unworthy  Judges  be  shorn  of  power  so  that 
an  upright  and  Independent  Judiciary  may  be  maintained  for  the  per])etuation 
of  our  government  of  laws. 

Instead  of  "  government  of  law." 

81525—8.  Doc.  1140.  vol  1,  62-3 ^9 
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The  President  pro  tempore.  The  correction  will  be  made  as  desired 
by  the  manager. 

Mr.  Manager  Clayton.  Mr.  President. 

The  PREsmENT  pro  tempore.  If  the  manager  is  through  with  the 
correction,  the  Chair  will  submit  the  matter  wnich  has  been  presented 
by  the  Senator  from  Idaho  [Mr.  Borah].  The  Senator  from  Idaho 
propounds,  in  writing,  the  following  inquiry  for  the  consideration  of 
the  managers,  and  the  Secretary  will  read  it. 

The  Secretary  read  as  follows : 

Are  the  managers  prepared  at  this  time  to  present  their  brief  as  to  our 
power  to  impeach  for  offenses  or  acts  which  were  not  committed  or  done  during 
the  term  of  the  office  which  the  party  charged  now  holds? 

Mr.  Manager  Clayton.  Mr.  President,  on  behalf  of  the  managers, 
in  reply  to  the  suggestion,  I  beg  to  say  that  that  question  has  been 
thoroughly  considered  by  the  managers,  and  they  have  no  doubt  that 
this  judge  can  be  impeached  for  a  misbehavior  of  a  grave  character 
that  he  may  have  committed  while  he  held  the  office  of  district  judge, 
his  tenure  of  the  one  having  dovetailed  into  the  tenure  of  the  present 
office. 

We  have  gathered  as  best  we  could  the  authorities  to  sustain  that 
position.  We  began  with  the  celebrated  case  of  Judge  Barnard, 
which  is  familiar,  I  assume,  to  all  the  lawyers  in  this  body,  and  we 
have  collated  the  other  authorities  touching  upon  that  subject  that  we 
could  find.  We  have  made  a  brief,  and  we  are  prepared  to  make  the 
argument  on  that  proposition. 

But,  Mr.  President,  the  managers  have  not  up  to  this  time  deemed 
it  proper  or,  I  might  say,  advisable  to  bring  that  question  to  the  at- 
tention of  the  court,  for  the  reason  that  we  are  pursuing  in  this  case 
the  practice  which  was  pursued  in  other  cases,  notably  the  practice  in 
the  Swayne  case.  After  the  statement  of  facts  in  that  case,  as  the 
present  occupant  of  the  chair  knows,  immediately  the  managers  be- 
gan the  introduction  of  their  witnesses,  and  neither  the  law  nor  the 
tacts  bearing  upon  any  phase  of  the  different  controversies  involved 
in  that  case  were  ar^ed  until  the  respondent  had  also  made  his  open- 
ing statement  and  mtroduced  his  witnesses;  and  after  all  the  wit- 
nesses had  been  examined,  then  the  case  was  opened  for  discussion 
both  upon  the  law  and  the  facts. 

So,  Mr.  President,  the  managers  have  followed  what  they  deemed 
the  practice  to  be  in  like  cases. 

Then  another  reason,  Mr.  President,  why  the  managers  have  not 
brought  that  argument  or  that  question  to  the  attention  of  the  Senate 
is  because  the  managers  were  under  the  impression  that  the  question 
itself  had  not  been  raised  by  the  respondent  or  his  counsel,  and  the 
managers  thought,  as  lawyers  conducting  this  case,  that  it  was  quite 
sufficient  for  them  to  take  care  of  every  question,  both  of  law  and  fact, 
when  that  question  was  raised. 

Notwithstanding  this  view,  the  second  reason  that  I  have  assigned, 
it  was,  however,  the  intention  of  the  managers  to  invite  the  attention 
of  the  Senate  to  a  consideration  of  that  question  in  the  orderly  way 
in  which  the  argument  was  conducted  in  the  Swayne  case  and,  I  think, 
in  other  cases,  because  the  managers  realize  that  although  the  re- 
spondent or  his  counsel  might  not  have  raised  that  question  they  knew 
that  the  Senate  would  wish  to  bo  advised  upon  all  the  law  of  the  sub- 
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ject,  whether  the  respondent  saw  proper  to  raise  any  particular 
question  or  not. 

I  may  say,  therefore,  Mr.  President,  while  we  are  prepared  to  argue 
that  proposition  now,  we  do  not  think  it  advisable  in  view  of  what 
we  have  said  and  in  view  of  the  further  fact  that  we  have  a  multitude 
of  witnesses  here  now  whom  we  expect  to  examine,  and  we  had  ex- 
pected to  proceed  with  the  examination  of  the  witnesses  at  this  time, 
and  in  order  that  some  of  these  witnesses  who  are  away  from  their 
business  might  go  home. 

Therefore,  Mr.  President^  imless  the  Senate  shall  indicate  its  desire 
\hat  the  managers  do  so  it  is  not  the  purpose  of  the  managers  at  this 
iinie  to  submit  an  argument  on  the  question  which  has  been  suggested 
by  the  Senator  from  Idaho. 

Mr.  WoRTHiNGTON.  Mr.  President,  the  counsel  for  the  respondent 
have  considered  very  carefully  the  question  of  raising  at  the  begin- 
ning of  the  proceedings  the  question  as  to  the  impeacnability  of  any 
of  the  offenses  set  forth  in  any  of  these  articles.  The  answer  to  each 
article  begins  with  an  averment  that  the  article  does  not  set  forth  an 
impeachable  offense;  that  the  facts  stated,  if  true,  do  not  make  the 
respondent  responsible  under  the  Constitution  to  this  tribunal.  We 
concluded  that  these  questions — and  in  that  we  agree  with  the  man- 
agers— ^might  be  left  until  the  evidence  is  closed.  That  course  was 
pursued  in  the  Swayne  case  and  in  the  other  impeachment  cases, 
except  in  the  case  of  Secretary  Belknap,  which  was  the  last  case  be- 
fore the  Swayne  case.  In  the  Belknap  case  his  counsel  filed  an  an- 
swer which  raised  the  question  whether,  as  he  was  no  longer  a  civil 
officer  of  the  Government,  he  could  be  impeached.  After  a  very  long 
and  able  discussion  of  that  question,  a  majority  of  the  Senate  held 
that  he  could  be  impeached  notwithstandingthe  fact  that  he  was  no 
longer  in  the  service  of  the  Government.  But  less  than  two-thirds 
so  held.  Accordingly  Belknap's  counsel  refused  to  file  any  answer 
on  the  merits,  because  more  than  one-third  of  the  Senate  had  vo£ed 
that  the  Senate  had  no  jurisdiction.  The  case  went  on  to  a  final  con- 
clusion, and  then  all  the  Senators,  with  the  exception  of  two,  who 
had  voted  at  the  beginning  that  the  court  had  no  jurisdiction,  voted 
not  guilty  on  that  ground. 

I  may  add,  Mr.  President,  that  in  what  Mr.  Manager  Clayton  had 
just  said  the  managers  are  not  to  assume  that  we  yield  the  point 
which  has  b^n  suggested  by  the  Senator  from  Idaho. 

Mr.  Manager  Clayton.  Mr.  President,  in  reply  to  the  suggestion 
just  interposed  by  the  counsel  for  the  respondent,  the  managers  did 
credit  to  the  honorable  counsel  to  believe  that  he  would  raise  that 
question  before  these  proceedings  were  concluded.  However,  we 
believed  and  now  believe  that  it  would  be  proper  for  the  Senate  to 
know  it,  whether  he  raised  it  or  not,  and  we  prepared  to  give  our 
view  on  that  question  and  for  that  additional  reason.  We  thought 
the  counsel  for  the  respondent  was  too  good  a  lawyer  not  to  avail 
himself  of  every  possible  defense  that  the  respondent  might  be 
entitled  to. 

Mr.  President,  I  therefore  assume  that  the  Senate  does  not  at  this 
time  wish  the  managers  to  discuss  the  proposition  which  was  sug- 
gested by  the  honorw)le  Senator  from  Idaho. 

Mr.  P5resident,  we  would  like  to  have  the  witnesses  dialled.  Before 
having  the  witnesses  called  I  desire  to  make  a  very  brief  statement, 
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and  that  is  that  for  the  proper  investigation  of  this  case  it  has  been 
necessary  to  bring  here  by  subpoena  a  large  number  of  witnesses. 
Many  <5f  these  witnesses  are  men  of  affairs,  of  great  affairs,  in  the 
business  world,  and  the  managers  have  undertaken  to  have  enough 
witnesses  before  the  Senate  each  day  to  occupy  the  entire  time  of  the 
session  daily.  We  have  taken  the  liberty  of  telling  some  of  the 
gentlemen  who  will  be  used  as  witnesses  that  we  will  call  them  here- 
after by  wire,  and  when  they  do  come  in  response  to  such  wire  when 
we  shall  need  them  we  shall  ask  that  they  be  then  sworn  and  ex- 
amined. We  have  therefore  present  to-day  a  part  only  of  the 
witnesses  on  behalf  of  the  House  of  Representatives. 

We  therefore  ask  at  this  time  that  the  Secretary  read  the  whole 
list  of  witnesses  on  behalf  of  the  managers  on  the  part,  of  the  House 
of  Representatives,  and  then  after  that  list  is  read  I  will  do  as  the 
Chair  may  suggest,  either  have  all  the  witnesses  sworn  en  bloc  or 
have  each  one  sworn  separately  as  we  produce  him  to  testify.  If  the 
Chair  would  prefer  that  each  witness  be  sworn  separately  as  he  is 
produced,  that  course  will  be  followed. 

The  President  pro  tempore.  The  presumption  is  that  the  Senate 
will  allow  the  managers  to  pursue  their  own  course  in  that  matter. 

Mr.  Manager  Clayton.  I  would  therefore  ask  that  the  witnesses 
be  called,  and  all  of  them  required  to  enter  the  Chamber  who  are 
present  to-day  and  that  the  oath  be  administered  to  them. 

The  President  pro  tempore.  The  Secretary  will  call  the  names  of 
those  who  are  here.  Does  the  manager  ask  that  the  entire  list  of  wit- 
nesses be  now  read  ? 

Mr.  Manager  Clayton.  Yes,  sir. 

Mr.  Worthington.  That  is,  witnesses  for  the  managers. 

Mr.  Manager  Clayton.  Witnesses  for  the  managers.  Of  course,  I 
have  no  control  and  no  disposition  to  control  the  matter  of  witnesses 
for  the  respondent. 

The  President  pro  tempore.  The  Secretary  will  read  the  list. 

The  Secretary  read  as  follows: 

Witnesses  upon  whom  service  has  been  made. 


Jjeo  Weil,  Pittsburgh,  Pa. 
Edward  Loomls,  New  York  City,  N.  Y. 
W.  H.  Tniesdale,  New  York  City,  N.  Y. 
John  L.  Seager,  New  York  City,  N.  Y. 
Douglas  Swift,  New  York  City,  N.  Y. 
Eben  B.  Thomas,  New  York  City,  N.  Y. 
William  S.  Jemiey,  New  York  City,  N.  Y. 
T.  J.  Farrell,  New  York  City,  N.  Y. 
Henry  E.  Meeker,  New  York  City,  N.  Y. 
George  RuHsell,  New  York  City,  N.  Y. 
John  Henry  Jones,  Scranton,  Pa. 
W.  L.  Pryor,  Scranton,  Pa. 
Harry  C.  Reynolds,  Scranton,  Pa. 
James  H.  Itittenhouse,  Scranton,  Pa. 
John  M.  Robertson,  Scranton,  Pa. 
Edward  R.  W.  Searle,  Scranton,  Pa. 
Charles  F.  Conn,  Scranton,  Pa. 
Miss  Mary  Boland,  Scranton,  Pa. 
RoUin  B.  Carr,  Scranton,  Pa. 
Charles  W.  Gunster,  Scranton,  Pa. 
William  A.  May,  Scranton,  Pa. 
Edwin  M.  Rine,  Scranton,  Pa. 
O.  H.  Von  Storch,  Scranton,  Pa. 


Wrisley  Brown,  Washington,  D.  C. 

A.  F.  Gallagher,  Washington,  D.  C. 

B.  H.  Meyer,  W^ashington,  D.  C. 
W.  W.  Watson,  Scranton,  Pa. 
Miss  Veda  M.  Barber,  Scranton,  Pa. 
F.  L.  Belin,  Scranton,  Pa. 
Walter  S.  Bevan,  Scranton,  Pa. 
James  E.  Brown,  Scranton,  Pa. 
Alonzo  Davis,  Scranton,  Pa. 
Frank  E.  Donnelly,  Scranton,  Pa. 
Henry  W.  Edwards,  Scranton,  Pa. 
W.  J.  Fitzgenild,  Scranton,  Pa. 

Rt.  Rev.  M.  J.  Iloban,  Scranton,  Pa. 
John  P.  Kelly,  Scranton,  Pa. 
Henry  A.  Knapp,  Scranton,  Pa. 
E.  C.  Newconib,  Scranton,  Pa. 
Joseph  O'Brien,  Scninton,  Pa. 
Walter  L.  Schlager,  Scranton,  Pa. 
Samuel  H.  Swingle.  Scranton,  Pa. 
John  Van  Berpen.  Scranton,  Pa. 
John  R.  Wilson.  Scranton,  Pa. 
Clarence  S.  Woodruff,  Scranton.  Pa. 
T.  Ellsworth  Davis,  Scranton,  Pa, 
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Martin  J.  Campion,  Scranton,  Pa. 
John  Henry  Joues.  Scnmton,  Pa. 
Alton  Klzer,  Scran  ton.  Pa. 
W.  K  Pryor,  Scran  ton,  Pa. 
John  M.  Robertson,  Scran  ton,  Pa. 
W.  W.  Scranton,  Scranton,  Pa. 
L.  A.  Watres.  Scranton,  Pa. 
Cbarles  H.  Welles,  Scranton,  Pa. 
W.  G.  Vandewater,  Scranton,  Pa. 
Mary  F.  Boland,  Scranton,  Pa. 
D.  R.  Reese.  Scranton.  Pa. 
Thomas  Howell  Jones,  Scranton,  Pa. 
James  E.  Heckel,  Scranton,  Pa. 
Pred  W.  Jones,  Scranton,  Pa. 
Frederick  Warnke,  Scranton,  Pa. 
James  R.  Dainty,  Scrnnton,  Pa. 
Thomas  J.  Foster,  Scranton,  Pa. 
Frederick  Warnke.  Scranton.  Pji. 
Frank  P.  Christian.  Scrar.ton,  Pa. 
V.  li.  Peterson,  Scranton,  Pa. 
W.  W.  Rissinger,  Scranton,  Pa. 
Edward  J.  Williams,  Dunmore.  Pa. 
Francis  Rawle,  Philadelphia,  Pa. 


David  Xewliu  Fell,  Philadelphia,  Pa. 
George  F.  Baer,  Philadelphia,  Pa. 
B.  F.  Crowe,  Philadelphia,  Pa. 
John  G.  Johnsoi,  Philadelphia,  Pa. 
Frederick  W.  Fleltz,  Scranton,  Pa. 
John  M.  Garman.  Wllkes-Barre,  Pa. 
J.  M.  Humphrey,  Wilkes-Barre.  Pa. 
H.  W.  Saums,  Wllkes-Barre,  Pa. 
Thomas  Darling,  Wilkes-Bnrre,  Pa. 
J.  B.  Woodward,  Wllkes-Barre,  Pa. 
Henry  Bel  in,  Jr.,  Scranton,  Pa. 
Joseph  P.  Jennings,  Scranton,  Pa, 
F.  A.  Johnson,  Scranton.  Pa. 
William  P.  Boland,  Scranton,  Pa. 
Anna  M.  Blackmore,  Scranton,  Pa. 
Christopher  G.  Boland,  Scranton,  Pa. 
Reese  A.  Phillips,  Scranton,  Pa. 
Wallace  M.  Ruth,  Scranton,  I*a. 
John  T.  I>enahan.  Wilkes-Barre,  Pa. 
B.  W.  Beardsley,  Peckville,  Pa. 
John  W-  Berry,  Pittston,  Pa. 
Richard  Bradley,  Peckville,  Pa. 


The  President  pro  tempore.  The  Secretary  will  now  proceed  to 
read  the  names  of  witnesses  who  are  present  in  order  that  they  may 
be  sworn. 

Mr.  Manager  Clayton.  I  suppose,  Mr.  President,  that  it  would  be 
a  difficult  matter  for  the  Secretary  to  call  the  names  of  witnesses. 

The  President  pro  tempore.  Are  the  managers  prepared  to  fur- 
nish the  names  of  those  whom  they  now  wish  to  be  sworn?  If  so, 
they  will  be  called  into  the  Chamber. 

Mr.  Manager  Clayton.  We  will  proceed  to  swear  each  witness  as 
weproduce  hiuL 

Tne  President  fro  tempore.  Very  well;  that  course  is  preferred. 

Mr.  Manager  Ci-ayton.  And,  Mr.  President,  in  the  division  of 
labor,  we  have  decided  that  Mr.  Manager  Webb,  of  North  Carolina, 
shall  examine  the  first  witness ;  and  the  first  witness  that  we  now  ask 
to  call  is  Mr.  Edward  J.  Williams. 

Mr.  Edward  J.  Williams  entered  the  Chamber. 

The  President  pro  tempore.  Please  give  your  name  and  place  of 
residence  to  the  Secretary. 

Mr.  Williams.  Edward  J.  Williams,  626  South  Blakely  Street, 
Dunmore,  Pa. 

Edward  J.  Williams  sworn  and  examined. 

Mr.  Manager  Webb.  Mr.  President,  is  it  desired  that  the  witness 
shall  sit  or  stand  ? 

The  PREsmBNT  pro  tempore.  The  present  position  of  the  witness  is 
probably  the  one  from  which  he  can  be  best  heard  by  the  Senate. 

Mr.  Manager  Webb  (to  the  witness).  What  is  your  full  name,  Mr. 
Williams? 

Mr.  WoRTHiNOTON.  Mr.  President,  may  I  ask  a  question?  The 
practice  differs.  In  some  courts  it  is  required  that  counsel  examininff 
a  witness  shall  stand ;  but  it  is  not  customary  where  I  have  been ;  and 
I  presume  it  is  a  matter  about  which  the  examining  counsel  or  man- 
ager may  use  his  judgment. 

The  PREsroENT  pro  tempore.  Absolutely,  on  both  sides.  The  man- 
agers and  counsel  may  assume  such  posture  as  they  prefer. 
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Mr.  PoiMDEXTER.  Mr.  President,  is  it  required  that  the  witness 
should  remain  standing  while  he  is  giving  his  testimony  ? 

The  PRBsn>ENT  pro  tempore.  The  Chair  directed  that  he  should,  be- 
cause he  did  not  think  that  if  the  witness  took  his  seat  he  could  be 
heard  on  the  other  side  of  the  Chamber. 

Mr.  Poindexter.  I  beg  the  Chair's  pardon.  I  did  not  hear  the 
order  of  the  Chair. 

The  President  pro  tempore.  It  is  for  that  purpose  that  it  was 
directed  that  the  witness  should  stand ;  otherwise,  of  course,  he  would 
be  permitted  to  sit. 

Q.  (By  Mr.  Manager  Webb.)  State  your  full  name,  Mr.  Wil- 
liams.— A.  Edward  J.  Williams. 

Q.  Where  were  you  bom? — ^A.  Born  in  Wales. 

Q.  How  old  were  you  when  you  came  to  America? — A.  I  am  73 
now,  and  I  was  born  m  1840.    I  came  here  in  1866. 

Q.  You  came  here  when  26  years  old? — A.  I  came  in  1866. 

Q.  In  1866  ?— A.  Yes. 

Q.  Where  have  you  lived  since  that  time? — A.  I  first  lived  in 
Schuylkill  County. 

Q.  Where  do  you  live  now  ? — A.  I  live  in  Dunmore. 

Q.  What  is  the  name  of  the  town? — A.  I  have  lived  in  Olyphant 
before — 42  years. 

Q.  How  far  is  Olyphant  from  Scranton  ? — A.  Six  miles. 

Q.  Six  miles  from  Scranton? — A.  Yes,  sir. 

Q.  How  often  have  you  visited  Scranton  during  the  last  three 
or  four  years  ? — A.  Mostly  every  day  except  Sunday. 

Q.  Did  you  have  an  agreement  with  Judge  Archibald  to  purchase 
what  is  known  as  a  culm  dump  from  one  Robertson  and  rrom  the 
Erie  Railroad  Co.? — A.  No,  sir;  I  never  had  an  agreement  with  him. 

Q.  State  to  the  Senate  what  connection  you  and  the  judge  had, 
if  any,  about  the  leasing  of  a  culm  dump  from  Robertson  &  Law 
and  from  the  Hillside  Coal  &  Iron  Co. — A.  It  was  not  a  lease,  sir. 

Q.  Call  it  an  "option." — A.  It  was  an  option  to  buy  from  the 
Erie  their  part — there  were  two  owners  to  it — for  $4,500. 

Q.  That  is  from  the  Erie?— A.  From  the  Erie— and  $3,500  to 
Mr.  Robertson  for  his  part. 

Q.  Making  a  total  that  you  were  to  give  them  of  $8,000? — A. 
$8,000 ;  yes,  sir. 

Q.  Robertson  &  Law  owned  one  part  of  it ;  is  that  right  ? — ^A.  Rob- 
ertson &  Law. 

Q.  And  the  Erie  Railroad  Co.,  which  owns  the  Hillside  Coal  & 
Iron  Co.,  owned  the  other  half? — A.  Yes,  sir. 

Q.  What  did  Judge  Archbald  have  to  do  with  it? — A.  Why,  the 
judge  did  not  have  anything  to  do  any  more  than  he  gave  me  a  letter 
to  Capt.  May ;  that  is  all  he  done. 

Q.  When  was  it  that  the  judge  gave  you  a  letter  to  Capt.  May? — 
A.  Well,  I  do  not  remember  exactly  the  date  of  it. 

Q.  What  May  is  that — W.  A.  May? — A.  W.  A.  May;  yes,  sir, 

Q.  Superintendent  of  the  Hillside  Coal  &  Iron  Co.? — A.  Yes,  sir. 

Q.  Which  is  owned  by  the  Erie  Railroad  Co.  ? — A.  Yes,  sir. 

Q.  Do  you  know  when  that  letter  was  written  by  Judge  Archbald 
to  Mr.  May? — A.  I  can  not  remember — I  do  not  remember  the  date. 
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Q.  Let  me  ask  you  if  this  is  the  letter : 

SOBANTON,  Pa.,  March  St,  191J, 
W.  A.  BiAT,  Esq., 

Superintendent  JBiUHde  Coal  d  Iron  Co. 

Dbab  Sib:  I  write  to  inquire  whether  your  company  will  dispose  of  your 
Interest  in  the  Katydid  culm  dump  belonging  to  the  old  Robertson  &  Law  op- 
eration, at  Brownsville?    And  if  so,  will  you  kindly  put  a  price  upon  it? 

Yours,  very  truly,  R.  W.  Abghbald. 

Is  that  the  letter) 

A.  I  do  not  think  so.    I  think  that  he  only  recommended  me  to  him. 

Q.  Only  reconmiended  you  to  Mr.  May? — ^A.  Yes,  sir. 

Q.  Did  you  ever  see  this  letter  [exhibiting]  ? — ^A.  I  never  saw  it ; 
I  never  opened  the  letter.    I  took  the  letter  as  it  was  written. 

Q.  In  consequence  of  the  letter  that  you  did  take  you  went  to  Mr. 
May  ? — A.  Yes,  sir. 

Q.  What  did  he  tell  you? — ^A.  Mr.  May  was  not  very  willing  to 
^ve  it  at  the  time. 

Q.  Did  he  talk  roughly  to  you  ? — ^A.  No ;  he  did  not. 

Mr.  WoRTHiNGTON.  One  moment,  please.  I  submit,  Mr.  President, 
we  had  as  well  try  this  case  with  some  appearance  of  conformity  to 
the  rules  of  a  court.  That  was  a  leading  question,  which  ought  never 
to  have  been  asked  and  should  not  be  allowed  to  be  answered. 

The  pREsn>ENT  pro  tempore.  Counsel,  as  far  as  possible,  will  avoid 
leading  questions. 

Mr.  Manager  Webb.  Mr.  President,  later  on,  I  think,  it  will  be  de- 
veloped that  it  will  be  absolutely  necessary  to  ask  the  Senate  to  cross- 
examine  this  witness.  ,  I  shall  conform  as  far  as  possible  to  the  ordi- 
nary rules  in  an  ordinary  court,  but,  of  course,  we  realize  that  this 
court  has  no  limits  as  to  its  discretion  as  to  what  evidence  shall  be 
introduced. 

Mr.  WoRTHiNGTON.  I  should  not  like,  by  sitting  silent,  for  a  mo- 
ment to  consent  to  that  proposition.  I  understand  the  Senate  of  the 
United  States  has  held  in  every  impeachment  trial  that  it  is  governed 
by  the  rules  of  evidence. 

Q.  (By  Mr.  Manager  Webb.)  Did  you  say  that  he  did  not  want  to 
consider  the  proposition  when  you  first  went  to  him  with  the  letter  of 
recommendation? — A.  No;  he  did  not  give  it  to  me. 

Q.  What  did  you  do  then? — A.  He  did  not  say  he  would  give  it 
to  me. 

Q.  Did  he  decline  to  give  you  the  option? — A.  Well,  he  did  not 
give  it  to  me. 

Q.  Did  he  decline  to  do  it? — A.  Well,  I  do  not  remember  exactly 
what  his  words  were — ^his  answer  to  me. 

Q.  Do  you  not  know  what  his  words  were? — A.  I  did  not  get  it; 
that  is  all. 

Q.  You  want  it  to  stand  that  way — that  you  did  not  get  it? — A. 
Yes,  sir. 

Q.  What  did  you  do  then  when  you  did  not  get  it  ?  Did  you  go 
to  Judge  Archbald  and  tell  him  about  it  ? 

Mr.  WoRTHiicGTON.  I  Submit,  sir,  that  we  ought  not  to  have  this 
leading  style  of  interrogatories  until  something  has  appeared  to  jus- 
tify it.  Before  a  committee  of  inquiry  it  seems  to  be  the  custom  to 
lead  the  witness  to  say  what  he  is  expected  to  say ;  but  I  submit  that 
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in  a  tribunal  which  has  the  form  and  dignity  of  a  court  the  witnes? 
should  be  allowed  to  testify  and  not  counsel.  Over  and  over  again  in 
impeachment  proceedings  the  fact  that  a  leading  question  was  asked 
has  been  ruled  to  be  improper,  and  over  and  over  again  the  Presiding 
Officer  has  warned  counsel  not  to  ask  leading  questions.  If  it  is  nec- 
essary to  inform  the  Senate  about  that,  we  can  send  for  the  history 
of  these  cases  and  read  from  the  record.  It  ought  not  to  be  neces- 
sary ;  but  certainly  the  managers  know  as  well  as  we  do  that  leading 
questions  are  prohibited  here  as  well  as  in  any  court,  unless  there 
may  be  some  exceptional  case  where  the  Senate  may  be  satisfied  that 
it  is  proper  to  do  so  because  the  witness  is  endeavoring  to  conceal  the 
facts. 

Mr.  Manager  Webb.  Mr.  President,  this  is  not  what  could  be  con- 
strued as  a  leading  question.  I  do  not  want  the  witness  to  tell  me 
every  little  transaction  he  did  outside  of  the  main  feature  of  this 
case.  I  simply  asked  him  if  he  went  to  Judge  Archbald.  I  do  not 
want  him  to  detail  a  great  many  other  things.  I  want  to  bring  him 
up  for  the  sake  of  time. 

Q.  (By  Mr.  Manager  Webb.)  Tell  what  you  did  with  reference  t*> 
Judge  Archbald  after  you  did  not  get  the  option  from  Capt.  May. — 
A.  I  told  the  judge  that  I  did  not  get  it ;  that  is  all. 

Q.  How  long  after  you  saw  May  was  it  that  you  told  the  judge  you 
did  not  get  it? — A.  Right  away. 

Q.  What  did  the  judge  say? — A.  Well,  the  judge  said  he  would  ^ee 
about  it. 

Q.  What  else  did  the  judge  say? — A.  That  is  all. 

Q.  I  ask  you  if  he  said  anything  about  going  to  New  York  and  see- 
ing Mr.  Brownell,  general  counsel  of  the  Erie  Railroad  Co. 

Mr.  WoRTHiNGTON.  I  object  to  that  as  a  leading  question.  As  the 
court  will  see,  in  starting  out,  to  have  the  manager  do  the  testifying 
for  a  witness  ought  not  to  be  allowed  here  in  any  case,  and  especially 
in  such  a  case  as  this.  The  witness  has  not  yet  shown  any  indisposi- 
tion to  tell  the  truth.  The  managers  are  assuming  that  he  is  con- 
cealing facts,  but  nothing  has  appeared  to  justify  that  assumption. 
Why  should  not  the  manager  write  out  what  it  is  desired  the  witness 
shall  say?  Let  me  read  from  a  case  I  have  had  occasion  to  cite  on 
that  subject  in  the  Supreme  Court  of  the  United  States.  I  think,  per- 
haps, we  may  just  as  well  spare  the  time  now  as  on  any  other  occasion, 
as  this  is  the  beginning  of  this  trial.  I  read  from  an  opinion  deliv- 
ered by  the  present  Chief  Justice  of  the  Supreme  Court  in  the  case  of 
Putnam  against  the  United  States  in  162  United  States  Reports.  In 
the  conclusion  of  the  opinion  in  that  case,  where  this  question  was 
involved,  the  Chief  Justice  said: 

Brevity  prevents  a  detailed  review  of  the  other  capes  on  this  subject  previ- 
ously mentioned  in  the  margin  hereof.  Suffice  it  to  say  that  an  examination 
discloses  that  they  all  rest  upon  the  mistaken  idea  which  we  have  pointe<l  out. 
Indeed,  if  the  principles  upon  which  these  cases  necessarily  rest  are  pushed  to 
their  logical  conclusion,  they  not  only  under  the  guiJ=e  of  an  exception  overthrow 
the  general  rule  as  to  refreshing  memory  but  also  subvert  the  elementary  prin- 
ciples of  judicial  evidence.  The  fact  that  these  consequences  are  the  legitimate 
and  necessary  outcome  of  the  cases  we  have  reviewed  depends  not  on  mere 
abstract  reasoning  but  is  demonstrated  by  the  case  of  People  v.  Kelly  (113  N.  Y., 
647,  651,  1889).  In  that  case,  upon  the  sole  authority  of  BuUard  v.  PearsaU,  It 
was  held  that  where  inconsistent  or  adverse  statements  had  not  been  Eriven  by  a 
witness  for  the  State  but,  from  mere  forgetfulness  or  a  wish  to  befriend  the 
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accused,  the  witness  had  omitted  to  testify  to  certain  details,  error  had  not  been 
committed  by  the  court  in  allowing  the  prosecuting  attorney,  for  the  purpose  of 
refreshing  the  recollection  of  the  witness,  to  inquire  of  him  whether  he  had  not 
testified  to  the  omitted  facts  before  the  committing  magistrate  and  grand  Jury, 
and,  upon  his  admission  that  he  had  done  so,  to  ask  if  the  statements  theretofore 
made  were  not  true,  and  that  the  affirmative  reply  of  the  witness  was  competent 
evidence  to  submit  to  the  Jury.  Not  only  the  error  but  the  grave  consequences 
to  result  from  such  a  doctrine  were  aptly  pointed  out  by  Ghief  Justice  Shaw  in 
Commonwealth  v.  Phelps  (11  Gray,  73),  where  an  attempt  was  made  to  refresh 
the  memory  of  a  witness  by  reference  to  testimony  before  a  grand  jury  not  con- 
temporaneously given. 

Mr.  President,  that  was  a  case  in  which  the  attention  of  the  witness 
was  called  to  statements  he  had  previouslv  made  for  the  purpose 
of  refreshing  his  memory  that  he  had  testified  otherwise.  >(0W,  the 
managers,  instead  of  doing  that,  are  undertaking  to  do  what  is  much 
more  objectionable — ^putting  language  into  the  mouth  of  the  witness 
here  witnout  calling  his  attention  to  anything  that  he  has  said  here- 
tofore. Counsel  have  no  right  to  cross-examine  except  upon  the 
theory  that  somewhere  the  witness  has  said  things  as  to  which  he  is 
being  examined.  I  submit,  Mr.  President,  that  we  ought  not  to  start 
out  in  this  trial  of  the  respondent,  who  sits  here,  and  have  it  con- 
cluded by  the  testimony  of  witnesses  as  to  a  matter  so  important 
that  it  might  be  vital  to  him  without  letting  the  witness  in  the  first 
place  go  on  and  tell  his  story  and  see  what  he  says ;  and  then,  if  it 
IS  sou^t  to  put  words  in  his  mouth,  let  the  Senate,  after  hearing  him 
through,  determine  whether  or  not  it  is  a  case  in  which  that  sort  of 
procedure  shall  be  allowed. 

The  President  pro  tempore.  Does  counsel  object  to  the  question 
propounded  ? 

Mr.  WoRTHiNGTON.  We  object  to  the  question  propounded  for  the 
reasons  I  have  stated. 

The  President  pro  tempore.  The  manager  will  please  state  the 
question,  so  that  it  may  be  reduced  to  writing. 

Mr.  Manager  Webb.  I  asked  the  witness,  when  he  returned  from 
Mr.  May,  who  had  declined  to  allow  him  an  option,  what  Judge 
Archbald  said,  and  if  he  said  anything  about  going  to  New  York 
to  see  Mr.  Brownell,  who  was  the  general  counsel  of  the  Erie  Rail- 
way Co. 

The  Witness.  Yes,  sir. 

The  President  pro  tempore.  The  Chair  is  of  the  opinion  that,  in 
the  absence  of  any  suggestion  of  counsel  as  to  what  was  said,  the 
question  would  be  competent  as  to  his  having  gone  there  and  some- 
thing having  been  said  which  may  afterwards  be  disclosed. 

Mr.  Worthington.  As  the  witness  has  already  answered  the  ques- 
tion, for  the  present  purposes  it  is  futile  to  proceed.  I  think  the 
witness  should  be  cautioned,  when  objection  is  made,  not  to  answer 
a  question  until  the  Presiding  Officer  or  the  Senate  has  ruled  upon  it. 

The  President  pro  tempore.  That  is  a  veiy  proper  suggestion. 
The  witness  will  be  governed  by  that.  Hereafter  when  there  is  an 
objection  to  testimony  the  witness  will  not  reply  until  after  the  matter 
has  been  passed  upon. 

Q.  (By  Mr.  Manager  Webb.)  You  say  he  did  tell  you  that  he 
wouldgo  to  New  York  and  see  Brownell? — A.  Yes,  sir. 

Q,  What  else  did  he  say  about  it?— A.  That  is  all.  He  did  not 
say  more  than  that    He  said  he  would  see  about  it. 
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Q.  Do  you  know  whether  or  not  at  that  time  the  Erie  Kailroad 
Co.  was  a  defendant  in  a  suit  then  pending  in  the  United  States 
Commerce  Coarti 

Mr.  WoRTHiNOTON.  I  should  like  to  cross-examine  the  witness  be- 
fore that  question  is  put  to  him,  to  see  what  his  source  of  knowledge 
is  as  to  what  was  pending  in  the  Commerce  Court  of  the  United 
States. 

The  PREsroENT  pro  tempore.  That  can  be  brought  out  afterwards 
bj  counsel. 

Mr.  WORTHINGTON.  VcTV  WCll. 

Q.  (By  Mr.  Manager  Webb.)  Did  you  know  that  the  Erie  Rail- 
road Co.  was  having  a  litigation  before  the  Commerce  Court? — A. 
Yes.  I  said  that  before  in  my  testimony — that  I  seen  it  in  the  bill 
or  what  you  call 

Q.  The  brief — ^the  judge's  docket? — ^A.  Not  in  the  brief — the  bill 
of  the  next  court  that  named  all  the  trials — what  do  you  call  them — 
the  trial  list?    ■ 

Q.  Where  did  you  see  that? — A.  On  the  table,  sir;  on  the  desk. 

Q.  On  the  desk?     Whose  desk? — A.  Mr.  Archbald's  desk. 

Q.  The  judge's  desk? — ^A.  On  the  judge's  desk. 

Q.  Where  was  that?  In  what  buildmg  in  Scranton? — A.  That 
was  in  the  Federal  building,  sir. 

Q.  What  did  you  see  on  this  table  and  what  did  it  tell  you,  if  any- 
thing, about  these  suits? — A.  This  trial  list  was  on  there.  I  h)oked 
at  it,  and  there  were  two  cases  there  against  the  Erie;  and  I  said, 
What  does  this  case  mean — ^this  lighterage  case?  What  does  "  light- 
•erage  "  mean,  I  said  to  the  judge. 

Q.  You  said  that  to  the  judge? — A.  Yes,  sir;  and  he  told  me  what 
lighterage  meant;  that  it  was  these  little  boats  that  carry  the  cars 
across  the  river.     That  is  all  that  was  said  about  it. 

Q.  State  whether  or  not  he  said  anything  about  seeing  Brownell 
and  being  able  to  do  Mr.  May  an  injury  if  he  did  not  grant  so  small  a 
request. 

Mr.  WoRTHiNGTON.  Mr.  President 

The  Witness.  No;  he  never  said  that. 

Mr.  WoRTHiNGTON.  I  do  not  see  any  use  in  objecting  after  the  wit- 
ness has  answered. 

The  President  pro  tempore.  What  is  the  objection  ? 

Mr.  Worthington.  I  was  about  to  object,  Mr.  President,  but  the 
witness  has  answered  the  question.  I  should  like  to  see  what  the 
Heporter  has  got  as  his  answer. 

The  President  pro  tempore.  The  witness  will  hereafter  be  careful 
when  counsel  objects  to  a  question  not  to  reply  until  the  objection  has 
been  passed  upon. 

Mr.  Worthington.  I  asked  that  the  answer  of  the  witness  to  the 
last  question  be  read.     I  did  not  catch  it. 

The  R-eporter  read  as  follows : 

Q.  (By  Mr.  Manager  Webb.)  Stnte  whether  or  not  ho  snH  nnythlnp  about 
seeing  Brownell  and  being  able  to  do  Mr.  May  an  injury  if  he  did  not  grnnt  so 
"Small  a  request. — A.  No;  he  never  said  that. 

Q.  (By  Mr.  Manager  Webb.)  Did  he  say  anything  about  May? — 
A.  About  May?     I  do  not  remember  that  he  said  anything — that  he 
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T7as  going  to  see  Brownell  and  Kiehardson — ^no ;  Brownell,  he  said, 
not  Kiehardson.    He  did  not  say  only  one. 

Q.  Who  is  Brownell? — A.  Brownell  is  one  of  the  vice  presidents 
of  the  Erie  Co. 

Q.  He  lives  where  ? — ^A.  He  is  counsel  for  them. 

Q.  And  lives  where? — ^A.  He  lives  in  New  York,  I  suppose;  I  do 
not  know. 

Q.  Why  were  you  and  the  judce  talkingr  about  the  lighterage 
case? — A.  This  was  in  his  office  in  the  Federal  building. 

Q.  But  what  did  that  have  to  do  with  the  transaction?  Why  were 
you  talking  to  him  about  the  lighterage  case? — ^A.  I  only  took  the 
thing  up  as  I  seen  it  on  the  table — on  the  desk. 

Q.  Did  you  know  what  a  lighter  was? — A.  No,  sir;  didn't  I  tell 
you  that  I  didn't  know? 

Q.  And  who  did  tell  you  what  it  was? — ^A.  The  judge  told  me 
what  it  was. 

Q.  What  connection  had  the  lighterage  case  with  the  Erie  Railroad 
Co.? — ^A.  Well,  it  was  a  lawsuit  on  that  subject.  I  did  not  know 
what  it  was. 

Q.  State  whether  or  not  you  knew  that  Mr.  Brownell  was  marked 
as  counsel  for  the  Erie  Railroad  Co.  in  the  lighterage  case? — A.  I 
told  you  that ;  yes,  sir. 

Q.  That  he  was  counsel.  Well,  did  the  judge  go  to  New  York  to 
see  Brownell  ? — A,  He  did. 

Q.  How  do  you  know  ? — A.  I  only  Imow  by  what  was  told  to  me. 

Q.  By  whom? — A.  I  do  not  remember  whether  the  judge  told  me 
or  not.     I  could  not  swear  that  the  judge  told  me  that. 

Q.  Did  you  see  the  judge  about  it  after  he  had  gone  to  New 
York  ? — A.  Yes,  sir ;  I  did.  This  is  all  he  told  me :  "  I  seen  Capt. 
May,  and  he  says  '  You  go  over  there  and  get  that.' "  He  told  me 
"  you  shall  have  it."     No  more  than  that,  sir. 

Q.  State  whether  or  not  the  judge  told  you  he  had  seen 
Brownell. — A.  Well,  I  do  not  remember  whether  he  told  me  or  not 
that  he  seen  Brownell.  When  he  came  back  he  told  me  to  go  and 
get  it,  that  he  had  met  Capt.  May. 

Q.  Who  did — the  judge? — A.  The  judge  told  me  that;  yes,  sir. 

Q.  Well,  what  did  you  do  when  he  tola  you  to  go  and  get  that  ? — 
A.  I  went  and  got  it. 

Q.  Got  what? — A-  Got  the  culm — got  the  contract. 

Q.  Got  the  option? — A.  Yes,  sir. 

Q.  From  whom? — ^A.  From  William  A.  May. 

Q.  How  long  was  it  after  you  first  saw  May  that  you  finally  got 
the  option? — A.  I  could  not  tell  you;  I  could  not  say  whether  it 
was  a  week  or  whether  it  was  two  weeks ;  I  do  not  remember. 

Q.  Let  me  ask  you  if  this  [reading  to  witness]  is  the  option: 

(Pennsylvania  Coal  Co.,  Hillside  Coal  &  Iron  Co.,  New  York ;   Susquehanna  &  Wostom 
Coal  Co.,  Northwestern  Mining  &  Exchange  Co.,  and  Blossburg  (\)ul  Co.] 

Office  of  the  General  Manager, 

tScranton,  Pa.,  August  SO.  li)lt. 
Mr.  E.  J.  Williams, 

S26  South  Blakely  Street,  Dunmore,  Pa. 

Dear  Sib:  As  stated  to  you  to-day  verbally,  I  shall  recommend  the  sale  of 
whatever  interest  the  Hillside  Coal  &  Iron  Co.  has  in  what  Is  known  as  the 
Katydid  culm  dump,  made  by  Messrs.  Robertson  &  liOW  in  the  operation  of  the 
Katydid  breaker,  for  $4,500. 
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In  order  that  It  may  not  be  lost  sight  of,  I  will  mention  that  any  coal  above 
the  size  of  pea  coal  will  be  subject  to  a  royalty  to  the  owners  of  lot  46,  upon 
the  surface  of  which  the  bank  is  located. 

It  is  also  understood  that  the  bank  will  not  be  conveyed  to  anyone  else  with- 
out the  consent  of  the  Hillside  Ck)al  &  Iron  Ck).,  and  that  if  the  offer  is  accepted 
articles  of  agreement  will  be  drawn  to  cover  the  transaction. 

Yours,  very  truly,  W.  A.  May, 

General  Manager. 

Q.  Is  that  his  letter?— A.  That  is  it. 

Q.  That  is  what  you  called  an  option  ? — A.  Yes,  sir. 

Q.  Prior  to  that  time  had  you  obtained  the  option  from  Mr.  Rob- 
ertson ? — A.  I  did,  sir ;  yes. 

Q.  Who  drew  that  option  ? — A.  Robertson  himself. 

Mr.  Manager  Webb.  Mr.  President,  we  oflfer  this  letter  of  August 
30, 1911,  from  May  to  Williams,  in  evidence. 

Q.  (By  Mr.  Manager  Webb.)  You  say  Mr.  Robertson  drew  the 
option  ? — A.  Yes,  sir ;  on  his  part. 

Q.  Do  you  know  Judge  Archbald's  handwriting? — A.  Yes,  sir. 

Q.  I  ask  if  this  [handing  letter  to  witness]  is  his  handwriting? 
Can  you  read  it  ? — A.  Yes,  sir. 

Q.  What  is  that  ? 

Mr.  WoRTHiNTON.  I  do  not  know  whether  the  managers  wish  to 
save  time  in  this  way,  but,  as  we  have  already  stated,  we  admit  that 
that  paper  is  in  Judge  Archbald's  handwriting. 

The  Witness.  I  got  one  from  Robertson  himself 

The  PREsroENT  pro  tempore.  The  witness  will  suspend. 

The  Witness.  I  got  it  a  second  time 

Mr.  Worthington.  So  far  as  we  are  concerned,  that  paper  may 
be  read  in  evidence.  We  admit  that  it  is  in  Judge  Archbald's  hand- 
writing and  is  witnessed  by  himself. 

Mr.  Manager  WeAb.  I  ask,  Mr.  President,  that  the  Secretary  read 
this  agreement. 

The  PREsmENT  pro  tempore.  Does  the  manager  desire  that  it  shall 
be  read  at  this  time? 

Mr.  Manager  Webb.  Yes,  sir. 

Mr.  Worthington.  Our  admission  does  not  apply  to  what  is  below 
the  agreement  itself.  There  is  an  acknowledgment  there  as  to  which 
we  should  like  to  have  the  evidence  at  the  proper  time. 

Mr.  Manager  Webb.  I  ask  the  Secretary  to  read. 

The  PREsmENT  pro  tempore.  The  Secretary  will  read  as  requested. 

The  paper  was  read,  as  follows : 

U.  S.  S.  Exhibit  2. 

This  n^ieonitMit  made  and  concliulod  this  4tli  dny  of  8ei)tember,  A.  D.  1911, 
by  and  between  John  M.  Robertson,  of  Moosic.  Pa.,  of  tbe  one  part,  and  Edward 
J.  Willlanip.  of  Scranton,  Pa.,  of  the  other  part,  witnesseth. 

Whereas  the  said  i)artj'  of  the  first  part  is  the  owner  of  that  certain  culm 
dnnip  In  the  vicinity  of  Moosic,  made  in  the  operation  by  the  firm  of  Robertson 
&  Law,  of  the  so-called  Katydid  mine  or  colliery,  and  whereas  the  said  party 
of  the  second  part  Is  desirous  of  purchasing  the  same. 

Now,  this  agreement  witnesseth,  that  for  and  in  consideration  of  $1  to  him  In 
hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  the  said  party  of  the 
first  part  herel>y  grants  and  conveys  unto  the  said  party  of  the  second  iMirt,  his 
heirs,  executors,  administrators,  and  assigns,  the  right  or  option  to  purchase 
his  interest  In  and  to  the  said  culm  dump  for  the  price  or  sum  of  $3,500,  which 
said  option  Is  to  be  exercised  within  60  days  from  this  date,  the  terms  to  be 
cash  within  5  days  after  the  exercise  of  said  option.     It  is  understood  that  thte 
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option  is  intended  to  cover  and  include  all  the  interest  of  the  said  party  of 
the  first  part  and  of  the  said  late  firm  of  Robertson  &  Law. 

In  witness  whereof  the  parties  hereto  have  hereunto  set  tlieir  hands  and  seals 
the  day  and  year  aforesaid. 

JNO.   M.   Robertson,     [seal.] 
E.  J.  Williams.  [seal.] 

Witness : 

R.  W.  Archbalo. 

State  of  Pennsylvania,  County  of  Lackawanna,  ss: 

On  this  12th  day  of  September,  A.  D.  1011,  personally  appeared  before  me,  a 
notary  public  in  and  for  said  State  and  county  duly  commissioned,  residing 
I'ity  of  Scrantou,  county  aforesaid,  the  above-named  E.  J.  Williams,  who,  in  due 
form  of  law,  acknowledged  the  foregoing  indenture  to  be  his  act  and  deed  and 
desired  the  same  might  be  recorded  as  such. 

Witness  my  hand  and  othcial  seal  the  day  and  year  aforesaid. 

[seal.]  Geo.  W.  Benedict,  Jr., 

Notary  Public. 
My  commission  expires  March  10,  1913. 

Now,  November  4,  1911,  the  terms  of  the  within  agreement  are  mutually  ex- 
tended for  30  days. 

jNo.   M.   Robertson,     [seal.! 
E.  J.  Williams.  [seal.] 

Recorded  In  the  office  for  recording  of  deeds,  etc.,  in  and  for  Lackawanna 
County,  Pa.,  in  deed  book  246,  volume  — ,  pnge  203,  etc. 
Witness  my  hand  and  seal  of  office  this  13th  day  of  Septenil>er,  A.  D.  1911. 

[seal.]  M.  P.  Judge,  Recorder. 

Mr.  WoRTHiNGTON.  Mr.  President,  let  it  be  clearly  understood  by 
the  Senate  that  the  admission  I  just  made  does  not  apply  to  the 
acknowledgment  just  read.  The  admission  is  only  as  to  Judge  Arch- 
bald's  si^ature.  The  managers  will  not  claim  that  the  acknowl- 
edgment is  in  the  handwriting  of  Judge  Archbald. 

5lr.  Manager  Webb.  We  understand  that. 

Mr.  WoRTHiNGTON.  No  doubt  it  will  appear  later  on  who  did  write 
it,  and  why. 

Mr.  Manager  Webb.  We  should  like  to  mark  the  first  letter  Exhibit 
No.  1  and  the  second  No.  2;  and  we  presume  the  Secretary  will  take 
care  of  the  exhibits. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Williams,  you  say  Judge  Arch- 
bald  drew  this  option  or  contract? — A.  Yes,  sir. 

Q.  And  he  witnessed  it? 

Mr.  WoRTHiNGTON.  I  admit  that  that  is  his  signature. 

Mr.  Manager  Webb.  All  right. 

Q.  (By  Mr.  Manager  Webb.)  When  did  you  get  another  option 
from  Mr.  Robertson? — ^A.  What — another  one? 

Q.  Yes.  You  say  you  got  another  one  that  the  judge  did  not 
draw. — ^A.  I  do  not  remember  exactly.  I  think  I  did;  I  am  not 
sure;  but  here  is  a  letter  I  got  from  him.  I  forget  now  whether  I 
had  another  option ;  but  he  agreed  to  extend  it,  anyhow. 

Q.  I  understand  that. — A.  Yes,  sir. 

Q.  But  was  the  original  option  from  Mr.  Robertson  to  you  drawn 
by  Judge  Archbald  and  witnessed  by  him?  I  believe  that  is  admit- 
ted in  the  pleadings. 

Mr.  Simpson.  Yes;  that  is  admitted. 

The  Witness.  That  has  been  admitted. 

Q.  (By  Mr.  Manager  Webb.)  How  much  coal  or  culm  was  in  this 
bank  ? — A.  I  will  read  you  a  report  of  Mr.  Robertson  himself. 
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Q.  No ;  you  need  not  read  that.  I  ask  you  how  much  culm,  in  your 
judgment,  was  in  this  bank? — A.  About  140,000  tons. 

Q.  You  had  your  option  from  Mr.  Robertson,  and  you  had  your 
option  from  the  Erie  Railroad  or  the  Hillside  Coal  &  Iron  Co.? — 
A.  Yes,  sir. 

Q.  The  entire  option  cost  you  $8,000?     Is  that  riffht? — A.  Yes,  sir. 

Q.  After  you  got  the  option,  what  did  you  dol  What  was  the 
next  step?  In  other  words,  did  you  undertake  to  sell  it?  That  is 
what  I  want  to  get  at. — A.  Yes;  I  did. 

Q.  To  whom  did  you  try  to  sell  it? — ^A.  The  first  party  I  tried  to 
sell  it  to  was  Mr.  Conn,  the  manager  of  the  Laurel  Lme. 

Q.  I  ask  you  if  you  and  the  judge  did  or  did  not  have  an  agreement 
that  he  was  to  have  one-half  of  this  culm-bank  profit? — ^A.  Yes,  sir. 

Q.  Who  wrote  a  letter  to  Mr.  Conn? — ^A.  I  wrote  one  letter  to 
Mr.  Conn. 

Q.  Did  you  pay  any  money  for  the  option  ? — A.  No,  sir. 

Q.  Did  the  judge  pay  any  ? — A.  No,  sir ;  paid  nothing. 

Q.  What  is  the  royalty  up  there  on  this  kind  of  coal? 

The  Witness.  What  is  the  royalty  for  the  coal  that  the  Erie  mined, 
you  mean? 

Q.  Yes. — A.  Twenty  cents. 

Q.  Twenty  cents  or  27^  cents? — A.  Oh,  no;  20  cents. 
-.    Q.  If  there  were  140,000  tons  in  the  bank,  worth  20  cents  a  ton, 
what  would  that  make  your  profit? — A.  You  would  not  have  that 
royalty  for  that.    They  do  not  pay  any  such  royalty  for  the  lower 
sizes. 

Q.  Well,  what  was  your  proposition  to  Mr.  Conn  ? — A.  The  prop- 
osition to  Mr.  Conn  was  to  sell  it  for  27^  cents  per  ton,  sir. 

Q.  Exactly.  What  would  that  have  made  the  profit— $30,000  less 
$8,000  ?  Is  that  right  ?  It  is  a  matter  of  calculation.  I  thought  I 
would  hurry  you  along. — A.  I  suppose  it  might  be  about  that. 

Q.  Did  you  take  the  letter  from  Judge  Archbald  to  Mr.  Conn? — 
A.  No,  sir;  I  did  not. 

Q.  State  whether  or  not  the  judge  told  you  he  had  written  a  letter 
to  Conn. — A.  I  did  not  take  a  letter. 

Q.  State  whether  or  not  the  judge  told  you  he  had  written  a  letter 
to  Mr.  Conn. — A.  I  do  not  rememoer  whether  the  judge  told  me  or 
not. 

Q.  You  do  not? — A.  No,  sir;  I  do  not.  To  tell  you  the  honest 
truth,  I  do  not  know  whether  he  told  me  that  or  not. 

Mr.  Manager  Webb  (addressing  counsel  for  respondent).  You  ad- 
mit this  letter? 

Mr.  WoRTHiNGTON.  Certainly. 

Mr.  Manager  Webb.  Mr.  President,  we  would  like  to  introduce 
Exhibit  No.  3,  which  I  should  like  to  read  to  the  Senate. 

Mr.  WoRTHiNGTON.  Wc  admit  that  Judge  Archbald  sent  that  letter 
to  Mr.  Conn  and  that  that  is  his  signature. 

Mr.  Manager  Webb.  All  right. 

Q.  (By  Mr.  Manager  Webb.)  In  the  first  place,  let  me  ask  you  who 
Mr.  Conn  is  ? — A.  Mr.  Conn  is  manager  of  the  Laurel  Line. 

Q.  The  Laurel  Line  is  an  electric  railroad  in  Pennsylvania? — ^A. 
Yes,  sir. 

Q.  Did  Mr.  Conn  buy  a  great  deal  of  coal  to  run  his  railroad? — ^A. 
He  uses  a  hundred  tons  a  day,  sir. 
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Q.  Do  you  know  from  whom  he  bought  his  coal? — A.  He  bought 
some  from  the  Erie. 

Q.  That  is,  the  Hillside  Coal  &  Iron  Co.?— A.  Yes,  sir;  but  the 
Erie  did  not  want  to  supply  him  with  coal.  • 

Mr.  Manager  Webb.  Mr.  President,  I  should  like  to  read  this 
letter: 

U.  S.  S.  Exhibit  3. 

[R.  W.  Archbald,  Judge  United  States  Commerce  Court.  Washington.] 

ScRANTON,  Pa.,  yovcmJ>er  5,  1011. 
C.  P.  Conn,  Esq. 

Deab  Sib:  On  behalf  of  Mr.  Edward  J.  Wflliams  and  myself  T  offer  you  the 
80-called  Katydid  culm  dump,  in  the  vicinity  of  Moosic,  on  a  royalty  basis  at 
a  flat  rate  of  30  cents  a  ton  for  all  sizes,  with  the  understanding  that  a  mini- 
mum of  20,000  tons  a  year  shall  be  talcen  or  paid  for,  you  to  pay  us  $12,000  on 
account  as  advance  royalties  and  to  be  entitled  to  take  40,000  tons  without 
further  payment  therefor.  In  washing  or  screening  the  coal,  if  any  of  the 
prepared  sisses  are  found  there  will  be  an  additional  charge  of  5  cents  a  ton 
on  such  prepared  sizes,  payable  to  the  Hillside  Coal  &  Iron  Co.  It  will  be  satis- 
&ctory  to  us  if  you  desire  to  remove  the  material  from  time  to  time  in  quantity 
without  screening  or  washing  it  on  the  ground  with  the  idea  of  screening  or 
washing  it  elsewhere,  provided  we  can  be  sufficiently  protected  and  Informed 
with  respect  to  the  actual  number  of  tons  taken,  for  which  you  would  be 
accountable.  In  the  execution  of  a  formal  agreement  there  may  be  other  minor 
details  In  order  to  make  a  complete  working  contract ;  but  the  above  will  give 
you  the  substance  of  what  we  are  ready  to  do. 

Trusting  that  you  will  And  these  terms  acceptable,  I  remain. 
Yours,  very  truly, 

R.  W.  Abchbald. 

Q.  (By  Mr.  Manager  Webb.)  Did  you  ever  see  that  letter? — A.  I 
have  seen  it;  yes,  sir. 

Q.  You  have  seen  it.  Did  the  judge  tell  you  that  he  had  written 
that  letter?  Did  you  know  at  that  time  that  that  letter  was  writ- 
ten?—A.  What  is  that? 

Q.  Did  you  know  at  the  time  the  letter  was  written  that  it  had 
been  written  ? — A.  I  can  not  tell  you.  I  do  not  remember  now.  It  is 
quite  a  while  ago.    I  do  not  really  remember  whether  I 

Q.  That  letter  was  written  November  6,  1911.  Did  you  sell  to 
Mr.  Conn? — ^A.  No,  sir. 

Q.  What  was  the  reason? — A.  Well,  they  doubted  the  title,  sir; 
but  the  title  is  just  as  good  to-day  as  it  ever  was,  because  the  Erie 
Co.  received  their  royalty  every  month  from  that  company  the  same 
as  they  did  the  first  day.  So  that  agreement  is  proven  every  time 
th^  take  the  royalty. 

Q.  What  was  the  judge  to  do  and  what  did  he  do  to  entitle  him 
to  one-half  of  the  profits  in  this  culm  dump? — A.  It  was  none  of 
anybody's  business,  if  I  wished  to  give  it  to  him. 

Q.  Did  you  give  it  to  him? — ^A.  Well,  I  would  have  given  it  to 
him. 

Q.  What  for? — A.  Well,  for  what  he^did  for  me. 

Q.  What  was  that? — A.  I  told  you  a  little  while  ago. 

Q.  Let  us  have  it  again.  What  did  he  do  for  you  to  make  you 
pive  him  half  the  profits  in  this  culm  bank? — A.  It  was  partly 
through  his  influence  I  got  it. 

Q.  Then  you  gave  him  one-half  the  profits  for  his  influence;  is 
that  it? — A.  But  I  had  the  other  half  before  that ;  a  long  time  before 
that. 
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Q.  I  understand  that  you  and  the  judge  claimed  that  you  owned 
the  entire  interest  in  this  culm  dump;  is  that  right? — A.  "Yes,  sir. 

Q.  You  claimed  there  were  140,000  tons.  Was  there  any  negotia- 
tion with  Mr.  Conn  by  you  for  the  judge  or  by  the  judge"  with  Mr. 
Conn  that  you  know  of? — A.  No:  but  there  was  with  me  myself  after 
that. 

Q.  You  were  the  judge's  partner.    What  did  you  tell  him 

Mr.  WoRTHiNGTON.  Mr.  ^President,  I  submit  that  that  ought  not  to 
be  said.  I  hope  counsel  will  not  undertake  to  proceed  in  that  way  in 
this  tribunal.  Counsel  has  no  right  to  say  that  the  witness  was  the 
iudge's  partner.  The  witness  was  giving  testimony  as  to  what  he 
knows  about  it.  That  does  not  prove  anything  until  the  evidence  is 
closed.  Not  that  I  care  one  way  or  the  other  whether  he  considers 
that  the  judge  was  his  partner  or  not,  but  I  object  to  that  kind  of 
procedure  and  examination. 

The  President  pro  tempore.  The  manager  on  the  part  of  the  House 
will  put  his  question  in  another  form. 

Mr.  Manager  Webb.  Mr.  President,  I  want  to  say  that  the  only 
reason  I  put  the  question  in  that  form  is  because  in  the  letter  the 
Ftatement  was  made  that  they  were  partners. 

Q.  (By  Mr.  Manager  Webb.)  Did  you  and  the  judge  have  any 
other  negotiations  with  Mr.  Conn  with  reference  to  the  sale  of  this 
dump  ? — A.  Not  the  judge. 

Q.  Did  you  ? — A.  Yes,  sir. 

Q.  AVhat  did  you  do? — A.  I  sent  another  letter  explaining  the 
title  to  him;  that  the  title  was  all  right;  proving  to  him  that  the  title 
was  all  right  according  to  any  law  of  the  land. 

Q.  I  will  ask  you  if  this  is  the  letter  you  wrote  Mr.  Conn : 

U.  S.  S.  Exhibit  4. 

SCRANTON,  Pa.,  March  IS,  1912. 
Cmarlks  F.  Conn,  Esq..  Scranton,  Pa, 

Dear  Sir  :  Regarding  the  cului  bank  located  at  Moosic,  Pa.,  which  yoa  have 
been  negotiating  for,  would  say  this  matter  has  been  hanging  fire  for  some  time, 
and  the  party  who  has  been  dealing  with  you  is  desirous  of  your  having  the 
bank.    lie  believes  that  the  tiilo  to  this  property  is  not  a  complicated  one. 

You  as  a  business  man  understand  the  conditions  under  which  the  HUlslde 
Coal  &  Iron  Co.  are  oi)erating  under  this  lease.  For  any  coal  which  they,  their 
successors  or  assigns,  take  from  this  bank  larger  than  pea  coal  they  are  to 
pay  to  the  Everhart  heirs  a  royalty  of  20  cents  per  ton.  Now,  I  think  you  do 
not  intend  preparing  any  of  the  larger  sizes  of  coal ;  and  if  not,  the  Everhart 
heirs  et  al.  would  have  no  interest  in  the  bank. 

The  Hillside  Coal  &  Iron  Co.  and  Mr.  John  M.  Robertson,  the  only  recognized 
owners  of  this  bank,  have  agreed  to  sell  me  their  interest,  and  I  would  be  glad 
to  have  you  let  me  know  at  your  earliest  convenience  what  you  intend  doing  lu 
the  matter,  as  other  parties  are  anxious  to  negotiate  for  It.  I  may  say  that 
should  you  have  any  doubts  you  could  deposit  one-half  or  two-tlilrds  of  the 
royalty  in  the  bank  or  retain  it  for  a  reasonable  time  as  a  guaranty  against 
tiny  ciainis.  I  am  making  this  at  the  suggestion  of  the  party  who  has  beeii 
dealing  with  you  to  assure  you  of  our  desire  that  you  should  sustain  no  loss. 
Very  truly,  yours, 

E.    J.   WlIXIAMS. 

Q.  Did  you  sign  that? — A.  Yes,  sir;  I  did. 

Q.  Did  you  consult  with  the  judge  before  you  wrote  it? — A.  No. 
sir;  I  did  not. 

Q.  Do  you  know  whether  that  statement  was  agreeable  to  the  judge 
or  not  ?— A.  I  did  not  know ;  but  I  guessed  it  would  be  all  right 

Q.  You  took  that  responsibility  yourself  ?— A.  I  did,  sir.  That  is 
right. 
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Q.  Then,  what  happened  after  you  wrote  that  letter — between  ^ou 
and  Mr.  Conn  ? — A.  Mr.  Conn  told  me  he  could  not  do  anything  with 
the  lawyer  who  was  assigned  to  look  after  their  titles ;  that  he  would 
not  agree ;  that  he  would  not  recommend  it  to  the  company. 

Q.  All  right.  Now,  after  you  failed  to  sell  to  Mr.  Conn,  who  was 
the  next  person  you  negotiated  with  for  the  sale  of  it? — ^A.  Mr.  Brad- 
ley.   The  deed  was  made  out  to  Mr.  Bradley. 

Q.  What  is  his  full  name? — A.  Bichard  Bradley. 

Q.  Do  you  know  what  month  it  was  in  that  you  made  these  nego- 
tiations with  Mr.  Bradley? — A.  No;  I  do  not.  About  three  or  four 
months  ago. 

Q.  May  I  refresh  your  memory?  The  letter  you  wrote  to  Mr. 
Conn  is  aated  March  13,  1912.  Was  it  after  that  letter? — A.  Right 
away. 

Q.  Ri^ht  away  after  that  ? — ^A.  Yes,  sir. 

Q.  Did  you  and  Mr.  Bradley  and  the  judge  agree  to  trade  or  not? — 
A.  I  did  not  say  anything  to  the  judge.    I  sold  it  to  Mr.- Bradley. 

Q.  Without  me  judge  Knowing  anything  about  it? — A.  I  did  not 
say  a  word  about  it  to  the  judge;  no,  sir. 

Mr.  O'GoRMAN.  Mr.  President 

The  President  pro  tempore.  The  Senator  from  New  York. 

Mr.  O'GoRMAN.  Mr.  President,  I  desire  to  submit  a  question  to  be 
addressed  to  the  witness. 

The  PREsmENT  pro  i'empore.  The  Senator  from  New  York  asks 
that  the  following  question  be  propounded  to  the  witness.  The  Sec- 
retary will  read  the  question. 

The  Secretary  read  as  follows : 

Q.  Who  dictated  the  letter  to  Ck)iiD,  which  you  signed? 

A.  Well,  William  P.  Boland  dictated  part  of  it  and  so  did  I  dictate 
some  part.    He  did  not  do  it  all  himself. 

Mr.  Lodge.  I  did  not  hear  the  first  part  of  the  answer.  I  should 
like  to  have  the  answer  repeated. 

The  Reporter  read  the  question  and  answer. 

The  WrrNESS.  He  was  helping  me  to  send  a  letter  to  him — to  Conn. 

Q.  (By  Mr.  Manager  Webb.)  After  the  letter  had  been  written  to 
Mr.  Conn,  dictated  in  part  by  Boland  and  in  part  by  yourself,  what 
transaction  did  you  have  with  Richard  Bradley  with  reference  to  the 
sale  of  this  culm  bank  ? 

The  Witness.  What  transaction? 

Mr.  Manager  Webb.  Yes.    What  did  you  do? 

A.  I  sold  it  to  him. 

Q.  For  what  price?— A.  At  $20,000. 

Q.  Did  he  pay  the  money  for  it  ? — A.  He  offered  the  check  to  Mr. 
May,  sir. 

Q.  He  offered  the  $20,000  to  whom?— A.  To  Mr.  May— not  the 
$20,000.  The  $20,000  was  not  coming  to  Capt.  May.  It  was  not  due 
to  him ;  only  the  $4,500. 

Q.  Did  Mr.  May  agree  that  you  should  sell  the  option  to  Mr.  Brad- 
ley ? — A.  Yes,  sir. 

Q.  To  whom  was  the  option  to  be  made  at  that  time — ^to  you  or 
to  you  and  the  judge,  or  to  Bradley  or  to  you  and  Bradley  from 
May? — A.  I  would  sell  it  to  Bradley. 

81525— S.  Doc.  1140,  vol  1,  62-3 10 
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Q.  I  ask  you  if  Mr.  May  did  make  a  contract  with  you. — A.  Yes» 
sir. 

Q.  And  you  were  to  assign  the  contract  to  Bradley? — A.  Yes,  sir. 

Mr.  Manager  Webb.  Now,  Mr.  President,  we  should  like  to  intro- 
duce a  copy  of  the  contract,  which  I  believe  is  admitted. 

Mr.  WoRTHiNO'roN.  What  contract? 

Mr.  Manager  Webb.  The  contract  from  May  to  Williams,  selling 
the  Katydid  culm  dump. 

Mr.  WoRTHiNGTON.  I  have  no  objection  to  its  introduction  as  a 
paper,  but  it  is  hardly  right  to  call  it  a  contract.  It  was  never  ex- 
ecuted. 

Mr.  Manager  Webb.  I  understand  that. 

Mr.  WoRTHiNGTON.  Suppose  you  submit  it 

Mr.  Manager  Webb.  I  want  to  submit  a  tentative  contract  drawn 
by  Mr.  May  for  this  culm  bank. 

Mr.  WoRTHiNGTON.  Wc  agree  that  a  tentative  contract  was  drawn 
by  May  and  submitted  to  Bradley,  and  as  such  it  may  be  read,  so  far 
as  we  are  concerned. 

Mr.  Manager  Webb.  I  ask  that  it  be  read. 

The  President  pro  tempore.  The  Secretary  will  read  as  requested. 

The  paper  was  marked  "  Exhibit  No.  5,"  and  was  read  by  the  Secre- 
tary as  follows : 

U.  S.  S.  Exhibit  5. 

Agreement  made  the  —  day  of ,  A.  D.  1912,  between  Hillside  Coal  & 

Iron  Co.,  a  corporation  of  the  State  of  Pennsylvania,  party  of  the  first  part,  anc 
B.  J.  Williams,  of  the  borough  of  Dunmore,  Pa.,  party  of  the  second  part. 

Whereas  a  certain  tract  of  land  situated  partly  in  Lackawanna  and  partly  in 
Luzerne  County,  known  and  desigated  as  lot  No.  46,  of  certified  Pittston 
Township,  patented  to  John  Bennett  March  25, 1849,  is  owned  in  the  following 
proportions,  to  wit:  The  Hillside  Coal  &  Iron  Co.,  twelve  twenty-fourths; 
E.  &  G.  Brook  Land  Co.,  six  twenty-fourths:  estate  of  James  Everhart,  five 
twenty-fourths;  and  heirs  of  John  T.  Everhart,  one  twenty-fourth;  and 

Whereas  since  1878  the  Hillside  Coal  &  Iron  Co.  have  mined  coal  from  said  tract 
of  land,  partly  because  of  their  own  partial  ownership  of  the  same  and  partly 
by  reason  of  verbal  permission  granted  by  the  other  owners  to  do  so;  and 

Whereas  certain  culm  piles  are  situated  upon  the  surface  of  said  tract  of  land, 
one  of  which  is  known  as  the  Katydid  culm  bank,  which  was  made  by  the 
operations  of  the  Katydid  Colliery,  heretofore  operated  by  Robertson  &  Law, 
the  said  Robertson  &  I>aw  having  been  in  the  nature  of  sublessees  of  the  Hill^ 
side  Coal  &  Iron  Co.  for  a  time  in  the  mining  of  certain  coal  from  said  tract 
of  land;  and 

Whereas  the  Hillside  Coal  &  Iron  Co.  claim  to  have  an  Interest  in  the  material 
constituting  the  said  Katydid  culm  bank,  and  It  Is  understood  that  the  said 
Robertson  &  Law  also  make  a  like  claim,  and  it  may  be  that  the  other  owners 
of  said  tract  of  land,  at  this  time  or  at  some  subsequent  time,  may  also  claim 
to  have  an  interest  therein;  and  the  said  party  of  the  second  part  proposes  to 
purchase  ail  the  right,  title,  and  interest  of  the  Hillside  Coal  &  Iron  Co.  (8ii»>- 
ject  to  the  payment  of  royalties  as  hereinafter  set  forth)  in  and  to  the  mate- 
rial constituting  the  said  Katydid  culm  bank ;  and  the  Hillside  Coal  &  Iron  Co. 
is  willing  to  grant,  bargain,  sell,  and  convey  unto  the  party  of  the  second  imrt 
all  its  said  right,  title,  and  interest,  subject  as  aforesaid,  without  in  any  way 
warranting  or  guaranteeing  the  title  thereto  or  any  part  thereof  as  against 
any  person  or  persona  whomsoever: 

Now.  therefore,  in  consideration  of  the  premises  and  of  the  sum  of  $1  by  each 
of  the  said  parties  unto  the  other  In  hand  well  and  truly  paid,  at  and  before  the 
ensealing  and  delivery  of  these  presents,  the  receipt  whereof  Is  hereby  acknowl- 
edged, it  is  hereby  agreed  by  and  between  the  said  parties  and  the  successors 
and  assigns  of  the  party  of  the  first  part  and  the  heirs,  executors,  admini^ra- 
tors,  and  assigns  of  the  party  of  the  second  part  as  follows,  to  wit: 

First.  The  Hillside  Coal  &  Iron  Co.  doth  hereby  grant,  bargain,  sell,  and  convey 
(subject  to  the  payment  of  royalty  as  hereinafter  set  forth)  unto  the  said  Edward 
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J.  Williams  all  its  right,  title,  and  interest  in  and  to  the  said  Katydid  culm  bank, 
with  leave  to  the  said  Edward  J.  Williams,  his  heirs,  executors,  administrators, 
or  assigns,  to  enter  thereon  and  take  away  the  said  material,  wash  out  the 
various  sizes  of  coal  therefrom,  and  send  the  same  to  market  over  the  Brie  Rail- 
road Co.  for  the  only  proper  use,  benefit,  and  behoof  of  the  said  Edward  J. 
Williams,  his  heirs,  executors,  administrators,  or  assigns.  If,  however,  any  at- 
tempt is  made  to  ship  the  said  product  or  any  part  thereof  over  the  line  of  any 
other  railroad  whatsoever  without  first  obtaining  the  written  consent  of  the  Hill- 
side Cojil  &  Iron  Co.  thereto,  then  this  contract  shall  be  utterly  null  and  void  and 
the  party  of  the  first  part  shall  have  the  right,  upon  filing  a  bill  in  equity  setting 
forth  such  violation  of  the  same,  to  have  an  injunction  to  prevent  the  mining, 
washing,  or  producing  or  removal  of  any  further  material  whatsoever  from  said' 
calm  bank. 

Second.  Upon  the  execution  and  delivery  of  this  indenture,  the  party  of  the 
second  part  shall  pay  unto  the  party  of  the  first  part  the  sum  of  $4,500  in  cash. 

Third.  Fo|:  all  coal  of  the  size  of  pea  coal  or  larger  sizes,  being  all  sizes  of 
coal  which  will  pass  over  a  one-half  inch  square  mesh,  shipped  or  sold  from 
said  culm  bank,  the  imrty  of  the  second  part  shall  pay  royalty  upon  the  same 
to  the  party  of  the  first  parr  at  the  rate  of  20  cents  per  ton  of  2,240  pounds, 
which  payment  of  royalty  shall  be  made  on  or  before  the  20th  of  each  month 
for  all  the  coal  shipped  or  sold  during  the  previous  month.  The  royalty  so  paid 
unto  the  party  of  the  first  part  is  to  be  divided  by  the  party  of  the  first  part 
among  the  respective  owners  of  the  tract  of  land  in  the  proportion  of  one-half 
thereof  unto  the  party  of  the  first  part,  and  the  other  one-half  unto  the  other 
owners  of  the  tract  of  land ;  but  it  is  hereby  distinctly  provided  and  agreed  that 
if  at  any  time  before  the  entire  exhaustion  of  the  said  culm  bank  the  Hillside 
Coal  &  Iron  Co.  shall  become  under  obligation  to  pay  to  its  coowners  any  greater 
rate  of  royalty  than  above  s  ated  or  to  pay  royalty  upon  other  sizes  than  as 
above  stated,  then  so' far  as  one-half  of  said  royalty  is  concerned,  the  party  of 
the  second  part  shall  pay  as  much  as  the  Hillside  Coal  &  Iron  Co.  is  so  required 
to  pay,  it  being,  however,  understood  and  agreed  that  so  far  as  the  one-half 
interest  of  the  Hillside  Coal  &  Iron  Co.  is  concerned  no  change  in  the  royalty 
rates  will  be  made  during  the  continuance  of  the  operation  authorized  by  this 
indenture. 

Fourth.  The  party  of  the  second  part  shall  have  the  right,  so  far  as  the 
party  of  the  first  part  has  the  authority  to  expend  such  right,  to  use  such  an 
amount  of  surface  for  a  washery  and  for  railroad  switch  as  may  be  necessary 
to  enable  him  to  carry  on  operations,  but  the  same  not  to  be  selected  where 
It  wonld  In  any  way  interfere  with  the  oiierations  now  carried  on  by  the  Hill- 
aide  Coal  &  Iron  Co.  upon  said  tract,  and  it  is  distinc'ly  understood  that  no 
warranty  of  the  possession  is  hereby  made  as  against  the  coowners  of  the  party 
of  the  first  part,  for  the  reason  that  the  party  of  the  first  part  is  only  hereby 
contracting  for  its  own  interest  in  the  premises  and  not  for  the  Interest  of  its 

Fifth.  It  Is  understood  and  agreed  that  all  operations  of  the  party  of  the 
second  part  upon  said  tract  of  land  shall  be  concluded  at  the  expiration  of 
three  years  from  the  date  hereof,  at  which  time,  if  the  party  of  the  second 
port  has  faithfully  complied  with  the  terms  of  this  agreement  and  paid  the 
moneys  herein  required  to  be  raid,  he  shall  have  the  right  to  remove  any 
machinery,  fixtures,  buildings,  railroad  tracks,  or  other  things  of  value  placed 
by  him  upon  said  tract  of  land.  All  of  which  articles  to  be  removed  shall  be 
removed  within  a  period  of  three  months  after  the  expiration  of  said  period 
of  three  years,  and  if  not  so  removed,  then  they  shall  become  the  property  of 
the  party  of  the  first  part. 

Sixth.  The  party  of  the  first  part  shall  have  the  right  at  any  time  to  examine 
the  sales  book,  shipping  books,  or  other  books  of  account  of  the  party  of  the 
second  part  wherein  the  accounts  ore  kept  showing  the  number  of  tons  of  coal 
and  the  sizes  thereof  shipped  from  said  property,  and  shall  also  have  the  right 
to  come  upon  the  premises  of  the  party  of  the  second  part  at  any  and  all  rea- 
sonable times  to  ascertain  how  the  operations  authorized  by  this  indenture  are 
conducted  and  carried  on. 

Seventh.  It  is  distinctly  understood  and  agreed  that  by  this  indenture  no 
warrant  or  guaranty  of  title,  right,  or  interest  is  conveyed  whatsoever  unto 
the  party  of  the  second  part  and  against  any  party  or  parties  whomsoe\er  who 
may  claim  to  have  rights  or  interests  in  the  said  culm  bank,  this  indenture 
being  merely  for  the  purpose  of  conveying  unto  the  party  of  the  second  part 
such  right  and  interest  as  the  Hillside  Coal  &  Iron  Co.  hath  therein. 
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ElghUi.  The  party  of  the  second  part  shall  have  the  right  to  assign  this 
agreement  to  any  person  or  persons  whomsoever,  but  with  this  distUict  condi- 
tion, understanding,  and  agreement  that  the  person  so  taking  an  assignment 
hereof  shall  become  obligated  to  do  and  perform  all  the  covenants  and  agree- 
ments of  the  party  of  the  second  part  herein. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Williams,  did  you  receive  a 
copy  of  that  contract? — A.  I  did  not.  There  is  a  letter  here  that 
was  sent  to  me.    He  said  he  had  sent  it  to  Bradley. 

Q.  Did  you  ever  receive  a  copy  of  that  contract  after  Bradley 
received  it  ? — ^A.  I  did  not.  Bradley  gave  it  back  the  next  day, 
and  he  had  no  right  to  give  it  back. 

Q.  Why  was  that  contract  made  to  E.  J.  Williams  alone  in^ead 
of  to  E.  J.  Williams  and  R.  W.  Archbald,  if  you  can  tell  us? — A. 
Because  the  other  contract  was  in  my  name. 

Q.  Is  this  the  letter  you  receivea  from  Capt.  May,  dated  April 
11,  1912? 

U.  S.  S.  Exhibit  6. 

April  11,  1912. 
Mr.  Richard  Bradley,  Peckvilley  Pa. 

Dear  Sir:  Herewith  please  find  proposed  form  of  agreement  conveying  the 
Interest  of  the  Hillside  Ck)al  &  Iron  Co.  in  the  culm  piles  on  the  surface  of  lot 
46,  situate  partly  in  Lackawanna  and  partly  in  Luzerne  Counties,  Pa. 

Will  you  please  confer  with  Mr.  E.  J.  Williams,  to  whom  I  have  sent  a  copy 
of  this  letter,  in  regard  to  the  form  herewith  and  advise  whether  or  not  same 
meets  with  your  approval?  If  the  agreement  is  satisfactory  to  you,  it  will 
be  submitted  to  the  executive  officers  of  the  H.  C.  &  I.  Co.  for  their  considera- 
tion and  approval. 

Yours,  very  truly,  W.  A.  IMay, 

Vice  President  and  General  Manager. 

(Inclosure:  Copy  to  Mr.  B.  J.  Williams,  626  South  Blakely  Street,  Dun- 
more,  Pa.) 

Did  you  receive  that  letter? — A.  I  gave  it  to  the  committee. 

Q.  Why  was  that  contract  between  Mr.  May  and  yourself  never 
executed? — A.  That  I  do  not  know. 

Q.  Did  you  ever  write  a  letter  or  sign  an  agreement  assigning 
a  part  of  this  culm-bank  dump  in  which  you  referred  to  Judge 
Archbald  as  a  silent  party? 

Mr.  WoRTHiNGTON.  Mr.  President,  I  object  to  the  contents  of  the 
paper.  Before  that  paper  is  to  be  read,  we  wish  to  have  the  opinion 
of  the  Senate  on  it. 

The  PREsroENT  pro  tempore.  What  is  the  objection  of  counsel  ? 

Mr.  WoRTHiNGTON.  The  paper  about  to  be  produced  is  one  pre- 

Eared  in  the  office  of  William  P.  Boland  signed  by  this  witness. 
)uT  objection  is  that  it  ought  not  to  be  allowed  to  go  in  evidence  or 
constitute  a  part  of  the  record  until  it  is  shown  by  some  competent 
evidence  that  Judge  Archbald  had  something  to  do  with  it. 

The  Witness.  I  do  not  think  he  had  anytning  to  do  with  it. 

Mr.  WoRTHiNGTON.  That  paper  is  claimed  to  be  a  damning  piece 
of  evidence  against  Judge  Archbald,  but  we  assert  that  it  was  a  paper 
that  was  prepared  for  the  purpose  of  making  a  case  against  him,  in 
his  absence,  of  which  he  knew  nothing  and  never  heard  until  after 
this  proceeding  began.  I  submit  it  is  against  every  principle  of  law 
and  justice  to  have  this  paper  go  in  at  all  until  some  evidence  has 
been  offered  tending  to  show  that  Judge  Archbald  knew  about  it  or 
was  responsible  for  it. 
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I  submit  that  the  paper  was  not  prepared  under  such  circumstances 
as  that  Judge  Archibald  could  be  held  accountable,  or  that  it  could 
be  admitted  as  evidence  against  him.  This  very  question  was  raised, 
as  you  will  remember,  Mr.  President,  in  the  Swayne  case.  An  attempt 
was  made  to  prove  that  Judge  Swayne  had  made  certain  admissions 
when  examined  as  a  witness  before  the  Committee  on  the  Judiciary 
of  the  House  of  Representatives,  and  the  managers  then  proposed 
to  state  to  the  Senate  what  those  admissions  were.  It  was  then  ruled 
out,  and  that  ruling  was  affirmed  by  a  second  vote  of  the  Senate. 
This  ruling  was  under  a  statute  of  the  United  States  which  provides 
that  evidence  given  before  a  committee  of  Congress  by  any  person 
shall  not  be  used  against  that  person  in  any  criminal  proceeding. 

We  do  not  care  a  great  deal  about  this  matter  when  the  facts  in 
regard  to  it  will  appear,  and  it  might  well  be  introduced  when  we 
come  to  present  our  evidence  as  showing  a  conspiracy  against  Judge 
Archbalo.  But  until  some  evidence  is  produced  tending  to  show  that 
Judge  Archbald  had  some  responsibility  for  that  paper,  or  knew  that 
it  was  prepared  or  authorized  it  to  be  prepared,  I  submit  the  con- 
tents of  it  ought  not  to  be  put  into  this  record  at  all. 

I  have  no  fear  that  the  members  of  this  tribunal  will  give  any 
credence  to  it,  but  it  will  go  to  the  country  and  so  do  Judge  Archbald 
great  harm. 

Mr.  Manager  Webb.  The  position  of  the  managers  in  regard  to  ^ 
this  matter  is  that  Mr.  Williams  and  Judge  Archbald  had  a  combi- 
nation or  understanding  by  which  they  were  to  secure  certain  con- 
cessions from  the  railroad ;  that  his  name  was  to  be  kept  silent ;  and 
in  pursuance  of  that  arrangement  this  witness  did  give  an  assignment 
of  a  portion  of  his  option  to  W.  P.  Boland  and  a  "silent  party,"  and 
this  witness  will  testify  that  the  silent  party  was  Judge  Archbald. 

In  pursuance  of  that  agreement,  which  we  say  inhered  in  the  very 
first  thought  of  the  eSoH  to  secure  a  sale  from  Robertson  and  the 
last  contract  made  by  May  was  made  to  Williams  alone,  though  the 
judge  had  a  half  interest ;  that  Judge  Archbald's  name  does  not  ap- 
par  anywhere  in  this  tentative  deed ;  and  that  it  was  the  understand- 
mg  and  agreement  between  witness  and  the  judge  that  this  witness 
was  Judge  Archbald's  agent  and  partner,  and  as  such  signed  this  . 
"silent-party"  contract  and  referred  to  the  judge  as  the  "silent 
party."  We  care  not  under  what  circumstances  the  contract  was 
drawn.  The  point  we  make  is  that  this  contract  was  signed  by  Mr. 
Williams  and  that  Judge  Archbald  knew  that  his  name  was  used  in 
the  contract  or  assignment  as  a  "  silent  party." 

Mr.  WoRTHiNGTON.  Whenever  any  evidence  shall  be  introduced 
tending  to  show  that  Judge  Archbald  requested  or  authorized  that 
his  name  should  be  kept  out,  this  will  become  competent  evidence. 
This  witness  has  not  been  asked,  and  there  has  been  no  opportunity 
for  anyone  else  to  testify,  whether  Judge  Archbald  ever  requested 
or  suggested  that  his  name  should  be  kept  out  of  papers  relating  to 
the  purchase  or  sale  of  the  Katydid  dump. 

I  submit  that  it  is  against  every  principle  of  law  of  evidence  and 
against  common  justice.  This  witness  has  not  said  and  has  been 
very  far  from  saying  that  Judge  Archbald  ever  said  that  his  name 
should  be  kept  out  oi  it.  It  appears  that  when  the  respondent  wrote 
to  May  he  signed  his  own  name  and  did  not  refer  to  Williams  at  all.  a 
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• 

It  appears  that  when  he  wrote  to  Mr.  Conn  and  proposed  to  sell  this 
Jump  to  him  he  stated  that  he  was  one  of  the  parties  in  interest.  It 
appears  as  to  Robertson's  contract,  which  has  been  read,  that  Jud^ 
Arch  bald  wrote  it  with  his  own  hand  and  signed  his  own  name  to  it 
as  a  witness. 

There  has  not  been  a  scintilla  of  evidence  tending  to  show  that 
Judge  Archbald  was  trying  to  conceal  anything  or  trying  to  keep  his 
name  out  of  it.    Everything  is  to  the  contrary. 

I  may  say  that  this  is  but  the  first  step  as  we  anticipate  from  what 
we  know  of  prior  proceedings  in  this  case,  and  it  will  be  undertaken 
to  introduce  a  mass  of  evidence  here  as  to  transactions  between  other 
parties  as  to  which  no  witness  will  testify  that  Judge  Archbald  knew 
of  them  or  authorized  them.  Until  there  is  some  evidence  that  the 
respondent  was  cognizant  of  the  reference  to  him  as  a  "  silent  party," 
I  submit  this  paper  ought  not  to  go  into  the  record. 

Mr.  Manager  Webb.  Mr.  President,  just  a  word.  We  do  not 
regard  this  entirely  as  a  criminal  action.  It  is  a  quasi  civil  action. 
There  is  no  criminal  penalty  to  be  fixed  by  the  Senate.  Our  con- 
tention is  that  this  witness  is  an  agent,  a  partner  of  the  respondent, 
and  that  the  respondent  is  bound  by  any  act  or  word  of  this  witness 
with  reference  to  this  particular  transaction.  That  is  why  we  pro- 
pose to  introduce  this  contract  in  which  he  is  referred  to  as  a  "  silent 
party,"  and  to  show  that  the  judge  knew  he  was  referred  to  as  such 
"  silent  party." 

Mr.  Manager  Sterling.  Mr.  President,  the  question,  I  understand, 
is  whether  or  not  this  letter  shall  be  read  to  tne  court.  It  is  in  the 
nature  of  a  contract,  signed  by  this  witness,  in  which  he  at  that  time 
was  a  partner  of  Judge  Archbald.  I  think  there  will  be  no  contro- 
versy about  that.  The  letter  has  already  been  read  here,  written  by 
Judge  Archbald,  in  which  he  says  he  is  interested  with  Mr.  Williams 
in  this  coal  dump. 

The  purpose  of  the  contract  which  is  offered  in  evidence  now  by 
Mr.  Manager  Webb  and  signed  by  Mr.  Williams  is  simply  a  transfer 
of  one-third  interest  in  the  coal  dump  to  William  P.  Boland.  I 
dare  say  that  Williams,  whether  it  had  been  expressed  by  Judge 
Archbald  or  not,  had  authority  as  partner  of  Judge  Archbald  to 
convey  this  interest  in  the  coal  dump  to  Mr.  Boland. 

In  any  event,  I  do  not  understand  how  the  court  can  pass  upon 
the  admissibility  of  a  contract  until  it  has  been  read.  We  are  entitled 
to  have  the  court  know  what  the  evidence  offered  is,  and  I  think 
if  the  court  hears  this  contract  they  will  be  able  to  judge  of  its 
admissibility,  and  I  think  thej[  will  find  that  it  is  admissible. 

The  objection  to  the  admission  of  this  contract  on  the  part  of  Mr. 
Worthington  is  that  some  party  referred  to  in  the  contract  is  referred 
to  as  a  silent  party.  There  are  Mr.  Boland,  Mr.  Williams,  and  a 
silent  party.  It  does  not  make  any  difference  who  that  refers  to, 
whether  to  Judge  Archbald  or  whom  it  may  refer  to,  in  determining 
the  admissibility  of  this  evidence.  It  is  a  part  of  this  transaction; 
it  is  a  part  of  the  res  gestae;  it  must  go  in  this  line  of  testimony  to 
connect  the  transaction  and  show  what  relation  Williams  and  Boland 
and  Judge  Archbald  had  to  each  other  in  the  ownership  of  this  coal 
dump. 

So,  I  submit,  in  any  event  it  must  be  read  to  the  court  before  the 
court  can  pass  upon  its  admissibility. 
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Mr.  Simpson.  Mr.  President,  there  is  only  one  thing  that  I  should 
like  to  call  the  attention  of  yourself  and  Senators  to  in  answer  to 
something  that  Mr.  Manager  Webb  has  said,  because,  after  all,  that 
which  is  a  fundamental  proposition  will  generally  lead  us  to  a  correct 
conclusion  if  we  can  find  what  the  fundamental  proposition,  in  fact,  is. 

Mr.  Webb's  statement  was  that  this  is  not  a  criminal  proceeding.  I 
want  to  take  issue  with  him  upon  that  point  directly  and  in  the  most 
forcible  way  that  it  can  be  taken,  and  I  shall  do  so  very  briefly,  for 
I  recognize  the  fact  that  the  time  of  the  Senate  is  of  exceeding 
importance. 

I  propose,  sir,  first  to  read  a  paragraph  from  an  article  on  the  sub- 
ject  of  mipeachment  by  Prof.  Dwight.    It  is  as  follows: 

When  a  criminal  act  has  been  committed,  it  may  evidently  be  regarded  In 
three  aspects — 

•  Mind  you,  a  criminal  act — 

flrst,  the  injury  to  the  individual  or  his  family  may  be  considered;  second,  the 
wrong  to  the  executive  officer  charged  with  the  administration  of  the  laws  may 
de  looked  at;  and,  third,  the  mind  may  dwell  upon  the  general  wrong  done  to 
the  state,  or  *'  the  people,"  as  we  say  in  modem  times.  This  view  was  early 
taken  In  the  common  law;  the  injury  to  the  individual  was  redressed  by  a 
proceeding  called  an  appeal;  the  injury  to  the  King  by  a  process  caUed  an  in- 
dictment; the  wrong  to  the  entire  nation  by  a  proceeding  called  an  impeach- 
moit.  In  process  of  time  the  injury  to  the  individual  came  to  be  regarded  as  a 
private  and  not  as  a  public  wrong,  so  that  in  the  progress  of  the  law  there 
remained  two  great  criminal  proceedings — indictment  and  impeachment. 

There  can  not  be  found,  I  submit,  sir,  in  any  well-considered  article 
or  case  any  variance  whatever  from  that  conclusion,  and  that  it  is 
not  variedin  this  country  is  evident  from  the  language  of  the  Con- 
stitution itself,  two  or  three  of  the  clauses  of  which  1  desire  now  to 
read: 

When  the  President  of  the  United  States  is  tried,  the  Chief  Justice  shall  pre- 
side; and  no  person  lediall  be  convicted  without  the  concurrence  of  two- thirds  of 
tbe  Members  present. 

What  I  want  to  know  is  whether  the  word  "  conviction  "  is  in  any 
way  relevant  to  a  civil  or  a  quasi  civil  proceeding.    Again : 

The  President  shall  •  •  •  have  power  to  grant  reprieves  and  pardons  for 
otl&ases  against  the  United  States,  except  in  cases  of  impeachment 

I  want  to  know  whether  there  are  offenses  against  the  United 
States  which  are  not  in  their  nature  criminal? 

Mr.  Manager  Sterling.  Mr.  President,  may  I  interrupt  the  gentle- 
man? There  will  be  no  controversy,  I  think,  as  to  the  proposition 
which  the  gentleman  lays  down. 

Mr.  Simpson.  Mr.  Manager  Webb  made  the  controversy. 

Mr.  Manager  Sterling.  I  say  broadly,  as  the  gentleman  seems 
to  interpret  it.  But  the  proposition,  it  seems  to  me,  is  on  the  ad- 
missibility of  this  contract,  and  regardless  of  the  question  whether 
these  proceedings  be  criminal  or  civil  proceedings,  we  insist  that  this 
is  admissible  in  evidence.  I  do  not  understand  that  there  is  any 
difference  in  the  rule  of  admitting  testimony  of  this  kind,  whether  it 
be  in  a  criminal  case  or  in  a  civil  case.  That  is  the  point  I  am 
making. 

Mr.  Simpson.  I  submit  there  is  or  may  be  a  difference.  I  agree 
with  the  manager  that  there  is  no  difference  in  the  particular  matter 
now  before  the  Senate,  and  I  should  not  have  bothered  the  Senate 
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abqut  it  had  it  not  seemed  to  me,  from  Mr.  Manager  Webb's  state- 
ment of  it,  that  it  was  an  entry  oi  the  wedge,  opening  a  part  for  the 
piirpose  of  reaching  to  another  conclusion,  which  will  be  reached  very 
shortly.  If,  however,  the  managers  agree  with  Mr.  Manager 
Sterling,  that  there  is  no  controversy  over  this  branch  of  the  matter, 
I,  of  course,  have  nothing  further  to  say  in  regard  to  it. 
There  is,  however,  on  the  other  branch  of  the  case  a  very  important 

Proposition  which  I  do  not  care  at  this  time  at  any  lengtn  to  discuss 
efore  the  Senate,  because  it  can  not  very  well  oe  discussed 
unless  the  Presiding  OflScer  or  some  one  connected  with  the  Senate 
shall  in  fact  see  the  paper.  I  know  of  no  other  way  in  which  that 
Question  can  be  raisect,  but  you  will  see,  if  the  paper  is  examined  into, 
tnat  it  is  not  a  statement  of  a  current,  existing,  present  thing  to  be 
acted  upon,  in  so  far  as  Judge  Archbald  is  concerned,  but  it  is  a 
recital  of  a  past  occurrence;  and  the  authorities  are  absolutely  uni- 
form that,  whether  it  is  by  an  agent,  if  Mr.  Manager  Webb  chooses 
to  call  him  so,  or  whether  he  be  his  partner,  as  the  original  arrange- 
ment between  them  and  the  first  oi  these  articles  of  impeachment 
seem  to  call  it,  or  whether  it  be  a  coconspirator,  it  makes  no  differ- 
ence, if  the  paper  is  a  recital  of  a  past  occurrence  or  anything  which 
has  any  relevancy  to  a  past  occurrence  rather  than  to  a  present 
thing,  no  one  of  them — agent,  copartner,  or  coconspirator — can  by 
such  a  recital  bind  one  not  a  party  directly  to  the  paper  or  declaration 
which  is  proposed  to  be  offered  in  evidence. 

So  far  as  this  present  matter  is  concerned,  there  must  necessarily 
be  some  ultimate  purpose  beyond  that  which  is  here  expressed, 
because  it  has  been  conceded  here,  and  it  is  now  conceded  upon  the 
behalf  of  Judge  Archbald  that  he  did  have  an  interest  in  this  matter 
and  would  have  obtained  a  portion  of  the  profits  had  there  been  any 
profits  to  be  obtained  from  it., 

Mr.  Manager  Ci^ayton.  Mr.  President,  may  I  be  permitted  to  make 
a  brief  statement? 

The  PfiEsmBNT  pro  tempore.  Without  objection,  the  manager  will 
proceed. 

Mr.  Manager  Clayton.  Mr.  President,  those  of  you  who  have  had 
the  opportunity  to  examine  the  article  written  by  Prof.  Dwight,  and 
which  the  gentleman  was  proceeding  to  read  to  the  Senate,  know 
that  almost  all  the  views  expressed  by  Prof.  Dwight  on  the  law  of 
impeachment  have  not  been  upheld  by  other  writers  upon  the  same 
subject. 

However,  Mr.  President,  I  may  say  here  and  now,  for  the  benefit 
of  the  court  and  for  the  satisfaction  of  the  counsel  for  the  respondent, 
that  I  do  not  think  there  will  be  much  disagreement  between  the  law- 
yers on  the  respective  sides  in  regard  to  the  fundamental  law  of  im- 
peachment, so  far,  particularly,  as  the  first  six  articles  here  preferred 
are  concerned.  Of  course,  we  have  to-day  been  informed  of  a  dis- 
agreement as  to  the  last  six  articles — the  first  six  relating  to  Jud^e 
Archbald's  conduct  as  a  judge  of  the  Commerce  Court,  the  next  six 
relating  to  his  conduct  as  district  judge,  and  the  thirteenth  article 
relating  to  his  general  conduct  in  his  judicial  capacity  and  while  he 
was  filling  the  oflSces  of  district  and  circuit  judges. 

Now,  Mr.  President,  I  desire  to  call  the  attention  of  the  Senate  to 
a  thought  that  perhaps  has  not  occurred  to  all  the  Members  of  the 
Senate.    This,  in  all  the  history  of  our  jurisprudence,  stands  unique 
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as  a  tribunal.  It  is  unique  not  because  this  is  a  constitutional  court ; 
we  have  another  court  created  by  the  Constitution — the  Supreme 
Court.  It  is  not  unique  in  the  annals  of  jurisprudence  as  being  the 
only  Court  of  Impeachment  that  ever  existed.  It  is  unique  in  the 
history  of  cur  own  jurisprudence  in  that  this  body  is  charged  with 
the  duty  of  determining  the  law  and  the  facts  in  one  and  the  same 
verdict.  It  is  said  by  some  of  the  writers  that  this  court  renders  a 
mixed  verdict ;  that  is,  in  reaching  a  verdict  and  judgment  the  court 
pronounce  both  upon  the  law  and  the  evidence  in  the  case. 

Mr.  President,  that  at  once  lifts  this  tribunal  above  the  atmosphere 
of  a  mere  petty  courthouse  trial  where  a  $5  pettifogging  lawyer  may 
undertake  m  the  defense  of  a  criminal  to  interpose  all  sorts  of  tech- 
nical objections,  and  where  the  judge  is  to  pass  upon  the  law  and 
the  jury  upon  the  facts.  This  is  a  different  tribunal  from  that.  It 
is  higher  than  that.    This  tribunal  wants  to  know  all  the  facts. 

Mr.  President,  I  would  not  do  myself  the  discredit  nor  would  I  re- 
flect upon  the  intelligence  nor  the  good  intentions  of  this  great  body 
by  suggesting  that  the  public  wish  to  know  all  the  facts  pertaining  to 
the  conduct  of  their  high  judicial  oflScer.  This  is  more  than  a  mere 
pettv  criminal  case. 

Mr.  President,  I  have  digressed  somewhat  from  the  question  and 
I  come  back  to  it,  and  that  is  the  admissibility  of  this  testimony.  I 
lay  down  the  proposition — and  I  take  it  it  will  be  assented  to  by 
every  lawyer — ^that  in  determining  the  admissibility  of  evidence  the 
same  rule  obtains  whether  the  case  be  criminal  in  its  nature  strictly 
or  whether  it  be  civil  or  whether  it  be  quasi  criminal.  The  character 
of  the  case  matters  not ;  it  is  the  character  of  the  testimony  that  con- 
cerns its  admissibility. 

In  this  case  why  is  this  testimony  admissible  ?  Mr.  President,  the 
article  charges  that  Judge  Archbald  has  abused  his  office  by  seeking 
to  trade  and  traffic  in  culm  dumps,  and  this  being  one  of  the  culm 
dumps,  it  is  charged  certainly  in  the  statements  of  xacts  that  Williams 
was  his  partner.  It  has  been  shown  by  the  witness  that  Judge  Arch- 
bald  and  Williams  were  partners  in  this  transaction.  And  in  his 
answer  Judge  Archbald  admits  the  partnership.  This  contract  is  a 
part  of  a  transaction  of  the  partnership.  We  connect  it,  we  have 
all  along  connected  it  up  to  this  time,  and  Judge  Archbald  can  not 
object  to  what  his  partner  does.  If  I  select  an  agent,  if  I  have  a 
partner  in  a  joint  enterprise,  can  I  be  heard  in  any  court  anywhere 
to  repudiate  the  conduct  and  the  action  of  my  partner,  my  agent, 
acting  within  the  scope  of  the  partnership  or  agency  ? 

So  here,  Mr.  President,  it  is  necessary  for  tne  orderly  statement 
and  full  presentation  of  this  evidence,  that  this  part  of  it,  which  fol- 
lows right  along  with  the  other  testimony  in  the  case,  be  put  in  here 
to  elucidate  the  whole  conduct  of  Judge  Archbald.  As  it  will  be 
shown,  and  has  been  shown,  that  Williams  is  his  partner,  this  is  a 
part  not  only  of  that,  but  it  is  a  part  of  the  res  gestae ;  it  is  a  con- 
tinuation of  the  transaction  that  was  entered  into  by  Archbald  and 
Williams,  Judge  Archbald's  partner.  If  that  be  not  true,  it  can  be 
disputed,  but  we  offer  it  for  the  purpose  of  establishing  it  and  keep- 
ing up  the  chain  of  this  whole  transaction  and  connecting  Judge 
Archbald  with  it,  and  there  can  not  be  any  doubt  but  that  we  will 
connect  Judge  Archbald  otherwise,  as  I  think,  with  this  transaction. 
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Then  again,  Mr.  President,  upon  the  theory  that  has  been  sug- 
gested, if  this  contract  relates  to  a  conspiracy  to  violate  the  law,  it 
IS  admissible.  If  it  can  be  shown  that  while  a  conspirator  may  be 
here  in  this  Chamber,  if  pursuant  to  the  agreement  had  with  the  co- 
conspirator the  coconspirator  commits  crime  down  on  Pennsylvania 
Avenue,  all  law  writers  tell  us  that  the  man  who  was  in  this  Cham- 
ber when  the  act  was  committed  is  just  as  guilty  as  if  he  had  been 
present  at  the  scene  of  the  crime. 

Mr.  President,  I  do  not  think  I  violate  propriety  when  I  call  atten- 
tion to  contemporaneous  history  that  will  illustrate  this  contention. 
It  was  said  in  one  of  the  noted  cases  in  Alabama,  my  own  State,  by 
one  of  her  great  chief  justices,  that  courts  will  take  judicial  notice 
of  contemporaneous  history,  and  in  that  case  the  contemporaneous 
history  was  the  action  of  a  mob  in  Birmingham,  Ala.,  in  violating 
the  law. 

The  court  took  judicial  cognizance  of  that  contemporaneous  his- 
tory. So,  I  am  certain,  the  Senate,  this  court,  is  as  broad  in  its  power 
and  rights  to  take  judicial  notice  of  contemporaneous  history  as  is 
any  court.  I  think  I  violate  no  propriety  when  I  say  that  in  the 
recent  case  in  New  York  City,  where  a  police  lieutenant  was  charged 
with  murder,  it  was  not  pretended  that  he  was  there  at  the  time  the 
murder  was  committed,  or  that  he  had  anything  directly  tx)  do  with 
it,  but  he  was  convicted  and  was  sentenced  upon  the  theory  that  he 
instigated  it,  that  he  entered  into  the  conspiracy  elsewhere  some  time 
before  the  act,  and  that  the  conspirators  did  his  bidding. 

Upon  these  principles,  Mr.  President,  both  of  law  and  of  the  rules 
of  evidence  obtaining  in  the  courts,  and  upon  the  desire  that  this 
tribunal  wants  to  do  full  justice,  wants  all  the  facts — and  the  honor- 
able counsel  for  the  respondent  does  himself  justice  when  he  credits 
the  Senate  with  the  ability  and  the  fairness  and  the  intention  to  pass 
upon  these  questions — I  insist  on  the  admissibility  of  this  paper. 

Mr.  President,  it  seems  to  me  that  we  might  conduct  this  trial  and 
save  much  time,  and  that  justice  can  be  had  as  well  in  the  end,  with- 
out interposing  what  I  may  think,  I  respectfully  submit,  sometimes 
to  be  captious  objections  to  the  testimony. 

I  participated,  Mr.  President,  if  you  will  pardon  a  personal  allu- 
sion, in  the  Swayne  case;  and,  as  I  remember  it,  the  ordinary  hide- 
bound rules — if  I  may  use  a  vulgarism — were  not  pursued.  For 
instance,  repeatedly  durinjr  the  trial  of  that  case  a  witness  was  intro- 
duced; he  was  cross-examined;  then  he  was  put  back  and  reexam- 
ined ;  and  then  he  was  put  back  and  recross-examined.  So  that  nar- 
rowness in  proceedings  nave  never  been  adhered  to  by  the  Senate. 

Mr.  President,  in  the  economy  of  time,  do  you  not  think,  and  does 
not  the  Senate  think,  that  it  can  take  care  of  all  these  questions,  so 
that  justice  may  be  fully  done  to  the  respondent? 

I  want  to  say,  Mr.  President,  in  behalf  of  the  managers,  that  the 
managers  do  not  desire  and  will  not  claim  a  verdict  of  conviction  in 
this  case,  unless,  after  they  have  adduced  the  testimony,  they  are  of 
opinion  that  they  have  made  a  case  that  would  warrant  such  a  judg- 
ment at  the  hands  of  the  Senate. 

Mr.  WoRTHiNGTON.  I  dislike  very  much  to  further  occupy  the  time 
of  the  Senate  in  the  discussion  of  the  admissibility  of  this  particular 
piece  of  evidence,  but  it  may  not  be  amiss  now,  on  this  first  day  of 
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our  proceedings,  to  have  the  Senate  informed  as  to  what  is  contended 
here  with  respect  to  rules  of  evidence  and  their  application.  It  may 
save  repeating  it  in  the  subsequent  course  of  the  trial. 

I  must  express  my  surprise  to  hear  my  friend  Mr.  Manager  Clayton 
intimate  that  the  rules  of  evidence  do  not  guide  us  here.  I  do  not 
suppose  he  meant  by  what  he  said  to  indicate  that  we  are  pettifog- 
ging.   We  have  resolved  that  at  the  outset  of  this  case . 

Mr.  Manager  Clayton.  Mr.  President,  lest  the  gentleman  shall 
permit  that  remark  to  stand,  I  wish  ta  state  that  I  aid  not  say  that 
the  rules  of  evidence  do  not  guide  us,  but  I  said  the  narrow,  tech- 
nical rules  which  characterize  the  proceedings  in  the  ordinary  court- 
house have  never  characterized  proceedings  of  this  kind  in  the  Senate. 

Mr.  WoRTHiNGTON.  I  was  about  to  say,  Mr.  President — and  I  think 
that  what  has  taken  place  so  far  in  the  presence  of  the  Senate  will 
justify  me  in  saying  it^ — that  we  have  resolved  that  we  would  make 
no  technical  objection  here;  that  whenever  objection  was  made  it 
should  be  to  something  that  was  very  substantial. 

My  friend  refers  to  what  was  done  in  the  Swayne  case.  We  are 
here* exactly  in  the  position  in  which  you  were  in  the  Swayne  ca.se, 
in  which  counsel  offered  to  introduce  evidence  as  to  statements  made 
by  Judge  Swayne  before  the  Judiciary  Committee  under  oath.  The 
evidence  was  objected  to  by  counsel  who  represented  Judge  Swayne 
here;  and,  after  very  full  argument  and  after  reargument,  on  motion 
of  the  junior  Senator  from  Texas  [Mr.  Bailey],  with  closed  doors,  the 
evidence  was  ruled  out.  Now  it  is  attempted  here  not  to  show  what 
Judge  Archbald  said,  but,  because  he  had  entered  into  a  simple  ven- 
ture with  Mr.  Williams,  the  witness  in  this  case,  to  see  if  they  could 
get  a  right  to  buy  and  sell  the  Katydid  culm  dump,  to  undertake  to 
show  that  a  paper  which  was  executed  by  Mr.  Williams,  prepared  in 
the  office  of  Mr.  Boland  behind  the  back  of  Judge  Archbald,  and 
which  was  not  anything  in  the  execution  of  the  business  of  the  part- 
nei^ip — if  you  choose  to  call  it  a  partnership — is  to  be  evidence 
against  Judge  Archbald  without  showing  that  he  had  authorized  or 
bad  anything  to  do  with  it. 

Does  the  fiict  that  I  enter  into  a  partnership  with  a  man  to  pur- 
chase a  piece  of  property  authorize  him,  without  anything  more,  to 
go  and  seU  me  out?  He  is  authorized  to  do  anything  that  may  be 
necessary  in  the  ordinary  course  of  buying  and  selling  that  property ; 
that  is  all  I  have  agreed  to;  but  when  he  goes  into  the  office  of  an- 
other person,  behind  my  back,  and  signs  a  paper  of  which  I  have  no 
knowledge  and  years  alfterwards  it  is  sougnt  to  introduce  it  in  evi- 
dence against  me  in  support  of  a  criminal  charge — a  paper  in  which 
he  undertakes  to  sell  me  out  and  to  make  statements  as  to  what  I 
have  said  or  done  at  some  prior  time — I  say  that  every  principle  of 
evidence  and  of  justice  requires  its  exclusion. 

This  witness  has  not  been  asked — the  managers  have  jiot  dared  ask 
him — whether  he  was  authorized  by  eTudge  Archbald  to  take  Boland 
into  partnership,  for  that  is  what  it  amounts  to.  Here  is  evidence 
that  A  and  B  entered  into  a  partnership.  Now,  evidence  is  offered 
to  show  that  one  of  them  created  another  partnership  made  up  of 
A,  B,  and  C.  That  can  not  be  done  without  the  knowledge  and 
consent  of  both  of  them.  When  it  is  undertaken  to  do  that  and  to 
go  further  and  to  show  not  only  that  Judge  Archbald  was  brought 
mto  a  new  partnership,  but  to  put  into  that  writing  something  pur- 
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porting  to  recite  past  transactions,  which  may  be  used  against  him 
criminally  in  a  subsequent  proceeding,  and  the  instrument  is  put 
away  in  somebody's  drawer  and  kept  from  the  light  of  day  until  a 
prosecution  is  sprung,  it  seems  to  me  that  the  Senate  should  require 
some  evidence  to  connect  Judge  Archbald  with  it  before  it  is  put  in 
evidence.  In  the  case  of  Juc^e  Swayne  the  managers  insisted  that 
the  Senate  should  hear  what  Judge  Swayne  had  said  before  they 
ruled  it  out,  but  the  Senate  sustained  the  argument  which  was 
made  on  this  side  of  the  Chamber  by  counsel  for  the  respondent — 
that  it  should  not  be  heard  and  should  not  be  put  into  the  recard 
until  it  was  determined  that  it  was  competent.  The  Senate  held 
that  it  was  incompetent.  After  reargument  it  sustained  that  con- 
clusion, and  the  evidence  never  did  appear  in  the  record,  and  nobody 
knows  to  this  day  what  it  is  without  going  to  a  record  in  another 
place. 

Mr.  Manager  Webb.  Mr.  President 

The  President  pro  tempore.  It  is  necessary  that  argument  shaU 
conclude  at  some  time,  the  Chair  will  say  to  the  managers. 

Mr.  Manager  Webb.  I  just  want  to  make  the  point,  Mr.  President, 
that  the  ruling  in  the  Senate  with  reference  to  the  Swayne  case  has 
no  application  to  this  evidence,  because  there  it  was  a  constitutional 
question  as. to  whether  or  not  a  man  under  the  Constitution  of  the 
United  States  could  have  his  evidence  used  in  two  different  places 
and  be  confronted  with  it  in  the  Senate — entirely  a  different  ques- 
tion. This  is  a  question  of  trying  the  conduct  of  this  judge.  We 
say  that  he  knew  his  conduct  was  bad,  and  that  he  knew  that  this 
contract  was  made  with  his  name  as  a  silent  party  in  it.  We  say 
that  the  Senate  ought  to  hear  it;  it  is  a  part  of  the  gist  of  this  charge- 
and  ouffht  to  be  made  known  as  evidence  in  this  case. 

Mr.  WoRTHiNGTON.  When  counsel  prove  that  Judge  Archbald 
knew  it,  we  shall  withdraw  our  objection. 

The  President  pro  tempore.  Before  taking  action  in  regard  to  this 
question,  the  Chair  desires  to  make  a  statement  to  the  Senate.  An- 
ticipating that  questions  of  the  admissibility  of  evidence  would  arise, 
the  present  occupant  of  the  chair  has  examined  former  impeachment 
cases  in  order  to  ascertain  what  was  the  practice  of  Presiding  Officers 
themselves  in  regard  to  deciding  questions  of  this  character,  or  of 
submitting  them  to  the  Senate.  Upon  examination,  it  is  found  in 
former  impeachment  cases  that  very  liberally,  to  say  the  least,  the 
Presiding  Officer  had  availed  himself  of  the  privilege  of  submitting 
the  matter  to  the  Senate.  In  the  Andrew  Johnson  impeachment  case 
in  particular,  which  was  presided  over  by  the  highest  judicial  officer 
in  the  land.  Chief  Justice  Chase,  almost  mvariably  every  question  as 
to  the  admissibility  of  evidence  was  submitted  by  him  to  the  Senate 
for  its  determination.  While  the  present  occupant  of  the  chair  is  not 
averse  to  taking  responsibility  in  a  matter  that  is  alleged  by  the 
counsel  to  be  peculiarly  vital  to  the  case,  he  feels  that  the  matter 
should  be  submitted  to  the  Senate.  He  is  more  inclined  to  that  course 
by  the  fact  that  if  one  single  Senator  differed  from  the  conclusion  of 
the  Chair  he  would  have  the  right  to  have  the  vote  taken  by  the  Sen- 
ate. Therefore,  in  this  case  the  present  occupant  of  the  chair  will 
submit  to  the  Senate  the  question  as  to  the  admissibility  of  the 
evidence. 
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Mr.  CuiAERSON.  Mr.  President,  I  ask  that  the  paper  be  read,  so 
that  we  may  know  what  it  is  before  we  vote  on  its  admissibility. 

The  PREsroENT  pro  tempore.  The  Chair  was  about  to  state  tfiat,  in 
the  opinion  of  the  present  occupant,  it  is  necessary  that  the  Senate 
should  be  informed  of  the  nature  of  the  paper  before  Senators  could 
determine  whether  or  not  it  is  admissible.  Therefore,  in  the  absence 
of  any  objection — and  if  objected  to,  that  question  will  be  submitted 
to  the  Senate — the  present  occupant  of  the  chair  will  direct  that  the 
paper  be  read  to  the  Senate. 

The  Secretary  read  the  paper,  which  is  marked  "Exhibit  7,"  as 
follows : 

BXHIBIT  7. 

Aflsignment  made  this  5tli  day  of  September,  A.  D.  1011,  by  Edward  J. 
Williams,  of  the  borough  of  Dunmore,  county  of  Lackawanna,  and  State  of 
Pennoylvania,  party  of  the  first  part,  to  William  P.  Boland  and  a  silent  party, 
twth  of  the  city  of  Scranton,  county  and  State  above  mentioned,  parties  of  the 
second  part  For  services  rendered  or  to  be  rendered  in  the  future  by  William 
P.  Boland  and  silent  party,  whose  name  for  the  present  is  only  known  to  Edward 
J.  Williams,  W.  P.  Boland,  John  M.  Robertson,  and  Capt.  W.  A.  May,  superin- 
tendent of  the  Hillside  Coal  &  Iron  Co.,  it  is  agreed  by  said  Edward  J.  Wil- 
liams, who  is  the  owner  of  two  options  covering  a  culm  bank  known  as  the 
"Katydid,"  situate  in  the  vicinity  of  Moosic,  Pa.,  that  he  hereby  assigns  two- 
thirds  of  any  profits  arising  from  the  sale  of  the  above-mentioned  property 
over  and  above  the  amounts  to  be  paid  John  M.  Robertson  and  the  Hillside 
Coal  &  Iron  Co.  $3,500  and  $4,500,  respectively,  to  be  divided  equally  between 
William  P.  Boland  and  silent  party  mentioned  above,  their  heirs,  successors  or 
anigns,  and  this  shall  be  their  voucher  for  same. 

E.  J.  Williams,     [seal.] 

W.  L.  Pbyob. 

The  President  pro  tempore.  The  question  is  now  submited  for  the 
determination  of  the  Senate  whether  the  paper,  which  has  ju.<t  been 
read,  shall  be  admitted  in  evidence.  Under  the  rule  the  vote  must  be 
taken  by  yeas  and  nays.  When  so  taken  those  who  favor  the  admis- 
sibility of  the  paper  will  'vote  "  yea,"  and  those  who  oppose  the 
admissibility  of  the  paper  in  evidence  will  vote  "nay." 

The  Secretary  will  call  the  roll. 

Mr.  PoiNDEXTER.  Mr.  President,  I  should  like  to  inquire  if  it  be 
within  the  rules  of  the  Senate  sitting  as  a  Court  of  Impeachment  to 
receive  this  evidence  and  to  reserve  a  decision  as  to  its  admissibility  ? 
That  practice  is  common  in  the  courts.  If  we  undertake  to  vote 
upon  each  objection  to  the  testimony,  or  at  least  each  important  ob- 
jection to  the  testimony  of  witnesses • 

The  President  pro  tempore.  The  Senator  has  no  right  under  the 
rule  to  discuss  the  question.  The  Senator  has  the  right,  if  he  so  de- 
sires, to  submit  an  order  to  the  Senate,  which  would  cover  the  point 
that  he  wishes  to  make. 

Mr.  PoiNDEXTER.  Well,  I  ask  leave  to  submit  such  an  order. 

The  President  pro  tempore.  The  Senator  will  please  reduce  it  to 
writing. 

Mr.  I^DGE  and  Mr.  Gallinger.  Call  the  roll. 

The  President  pro  tempore.  The  Senator  from  Washington  desires 
to  have  an  order  submitted  to  the  Senate  preliminary  to  the  vote,  as 
the  Chair  understands  from  the  Senator's  statement.  Of  course,  he 
has  the  right  to  submit  it,  if  the  Chair  is  correct  in  that  statement. 

Mr.  Lodge.  I  did  not  so  understand  him. 
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The  President  pro  tempore*  The  Cliair  may  have  misunderstood 
the  Senator  from  Washington,  but  that  was  the  Chair's  under- 
standing. 

Mr.  PoiNDEXTER.  I  present  the  following  order.  Mr.  President,  I 
will  say- 

The  J?RESiDENT  PRO  TEMPORE.  The  Seuatof  has  not  the  right  to  dis- 
cuss it. 

Mr.  PoiNDEXTER.  Have  I  no  right  to  make  an  explanation? 

The  President  pro  tempore.  No  ;  the  Secretary  will  report  to  the 
Senate  the  order  submitted  by  the  Senator  from  Washington. 

The  Secretary  read  as  follows : 

Ordered,  That  the  evidence  be  received  and  the  decision  as  to  its  admissi- 
bility be  reserved. 

The  President  pro  tebiporb.  The  Chair  does  not  understand  that 
that  is  subject  to  a  point  of  order  on  his  part,  and  is  obliged  to  submit 
it  to  the  Senate  as  he  would  any  other  order  which  is  asked  for. 
Therefore 

Mr.  Lodge.  The  roll  call  must  first  come  on  the  order  proposed. 

The  President  pro  tempore.  The  Chair  will  give  it  that  direction — 
that  the  question  of  admissibility  will  be  first  taken,  and  then  the 
question  as  to  what  office  it  shall  perform.    The  Chair  will  put  the 

Question  upon  the  admissibility  oi  the  evidence  unless  the  oenator 
rom  Washington  desires  this  as  an  order  preliminary;  to  it. 

Mr.  PoiNDEXTER.  I  should  like  to  have  an  opportunity  to  read  the 
written  evidence  proposed  to  be  introduced  before  being  required  to 
vote  upon  its  admissibility.  It  is  impracticable  to  do  that  here. 
Consequently  I  have  submitted  this  order. 

The  President  pro  tempore.  The  Chair  will  submit  the  order  to 
tlie  Senate,  and  the  Secretary  will  call  the  roll  upon  the  order  asked 
for  by  the  Senator  from  Washington.  Those  who  favor  the  adoption 
of  the  order  will,  as  their  names  are  called,  vote  "  yea  " ;  those  who  are 
opposed  to  the  adoption  of  the  order  submitted  by  the  Senator  from 
Washington  will,  as  their  names  are  called,  vote  "  nay." 

Mr.  Culberson.  Mr.  President,  are  we  required  to  take  a  yea-and- 
nay  vote  on  this  preliminary  order  ?     I  think  not  under  the  rule. 

The  President  pro  tempore.  The  rule  is  that  every  vote  shall  be 
taken  by  yeas  and  nays. 

Mr.  Gallinger.  Regular  order ! 

The  President  pro  tempore.  The  Secretary  will  call  the  rolL 

The  roll  being  called,  resulted — yeas  3,  nays  57,  as  follows: 

Yeas:  Messrs.  Clapp,  Dixon,  Poindexter— 3. 

Nays:  Messrs.  Ashurst,  Bacon,  Borah,  Brandegee,  Brown,  Bryan, 
Burnham,  Burton,  Clark  (Wyo.),  Clarke  (Ark.),  Crane,  Crawford, 
Culberson,  Cullom,  Cummins,  du  Pont,  Fletcher,  Foster,  Gallinger, 
Gardner,  Gore,  Guggenheim,  Hitchcock,  Johnson  (Me.),  Johnston 
fAla.),  Kenyon,  La  Follette,  Lodge,  McCumber,  McLean,  Martin 
(Va.),  Martine  (N.  J.),  Massey,  Myers,  Nelson,  O'Gorman,  Overman. 
Page,  Penrose,  Perkins,  Perky,  Pomerene,  Richardson,  Root,  Sanders, 
Shively,  Simmons,  Smith  (Ga.),  Smith  (Md.),  Smoot,  Sutherland, 
Swanson,  Thornton,  Tillman,  Townsend,  Warren,  Works — 57. 

Not  voting:  Messrs.  Bailey,  Bankhead,  Bourne,  Bradley,  Briggs, 
Bristow,  Catron,  Chamberlain,  Chilton,  Curtis,  Davis,  Dillingham, 
Fall,  Gamble,  Gronna,  Jf^ckson,  Jones,  Kern,  Lea,  Lippitt,  NewTands, 
Oliver,  Owen,  Paynter,  Percy,  Reed,  Smith  (Ariz.),  Smith  (Mich.), 
Smith  (S.  C),  Stephenson,  Stone.,  Watson,  Wetmore,  Williams— 34. 
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The  President  pro  tempore.  The  order  is  not  adopted.  The  ques- 
tion recurs  upon  the  question  submitted  by  the  present  occupant  oi  the 
chair,  as  to  whether  the  paper  read  shall  or  shall  not  be  admitted 
m  evidence.  As  their  names  are  called  Senators  who  favor  the  ad- 
mission of  the  paper  in  evidence  will  vote  "  yea  " ;  those  who  oppose 
it  will,  as  their  names  are  called,  vote  "  nay." 

Mr.  Ci-APP.  Could  not  the  requirement  for  a  yea-and-nay  vote  be 
waived  if  there  was  no  objection  made  ? 

The  PRBsroENT  pro  tempore.  Undoubtedly. 

Mr.  Clapp.  Why  not  test  it  in  that  way  ? 

The  President  pro  tempore.  If  it  is  unanimous,  the  Chair  is  of  the 
opinion  that  a  yea-and-nay  vote  is  not  required,  because  it  is  the 
same  as  if  every  Senator  voted. 

Mr.  Clapp.  1  suggest  that  the  Chair  first  submit  in  a  suggestive 
way  whether  it  would  be  unanimous,  and  if  so  it  would  save  calling 
the  roll. 

The  President  pro  tempore.  The  Chair  will  adopt  the  suggestion 
of  the  Senator  from  Minnesota  and  ask  if  there  is  any  objection  to  the 
admissibility  of  the  paper  in  evidence. 

Mr.  Worthington.  Mr.  President,  I  should  like  to  call  the  atten- 
tion of  the  Presiding  Officer  and  of  the  Senate  to  Rule  VII  adopted 
Hy  the  Senate  and  governing  the  proceedings  in  impeachment  cases. 
It  provides: 

Orhe— 

That  is,  the  Presiding  Officer — 

Or  he  may.  at  his  option,  in  the  first  instance,  submit  any  such  question  to 
a  vote  of  the  Members  of  the  Senate.  Upon  all  such  questions  the  vote  shall 
be  without  a  division,  unless  the  yeas  and  nays  be  demanded  by  one-fifth  of 
the  Members  present,  when  the  same  shall  be  taken. 

The  President  pro  tempore.  That  is  seemingly  in  conflict  with  Rule 
XXIII,  and  the  Chair  construes  it  to  be  governed  by  the  first  portion 
of  Rule  XXIII,  which  expressly  provides  that  all  orders  and  deci- 
sions of  the  Senate  must  be  by  yeas  and  nays.  The  only  variation 
is  when  there  is  no  division,  which  is  the  same  as  if  the  roll  had  been 
called  and  everybody  had  voted  yea.  Therefore  the  Chair  repeats 
the  question. 

Mr.  Culberson.  I  suggest  to  the  Chair  that  Rule  XXIII  makes 
provision  subject  to  Rule  VII,  which  counsel  has  just  read. 

The  PREsroENT  pro  tempore.  That  is  true,  but  then  it  docs  not  have 
reference  to  that  part  of  the  rule.  The  Chair  can  not  now  discuss 
that  question.  The  Chair  will  put  the  question  again.  Is  there 
objection  by  any  Senator  to  the  admissibility  of  the  paper  in  evidence? 

Mr.  Clark  of  Wyoming.  There  is. 

The  President  pro  tempore.  The  Senator  from  Wyoming  objects. 
Therefore  the  roll  will  be  called.  As  their  names  are  called  those  in 
taror  of  the  admissibility  of  the  evidence  will  vote  "yea";  those 
opposed  will,  as  their  names  are  called,  vote  "  nay." 

1  he  roll  was  called ;  and  the  result  was  announced — yeas  55,  nays  6, 
a.s  follows : 

Yeas:  Messrs.  Ashurst,  Bacon,  Borah,  Bristow,  Brown,  Bryan, 
Burton,  Clapp,  Crawford,  Culberson,  Cullom,  Cummins,  Dixon,  du 
Pont,  Fletcher,  Foster,  Gardner,  Gore,  Hitchcock,  Johnson  of  Maine, 
Johnston  of  Alabama,  Kenyon,  La  FoUette,  T^odge,  McCumber,  Mc- 
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Lean,  Martin  of  Virginia,  Martine  of  New  Jersey,  Massey,  Myers, 
Nelson,  O'Gorman,  Overman,  Page,  Perkins,  Perky,  Poindexter. 
Pomerene,  Richardson,  Root,  Sanders,  Shively,  Simmons,  Smith  oi 
Georgia,  Smith  of  Maryland,  Smith  of  Michigan,  Smith  of  South 
Carolina,  Smoot,  Sutherland,  Swanson,  Thornton,  Townsend,  War- 
ren, Works — 55. 

Nays:  Messrs.  Brandegee,  Burnham,  Clark  of  Wyoming,  Crane, 
Gallinger,  Guggenheim-6. 

Not  voting:  Messrs.  Bailey,  Bankhead,  Bourne,  Bradley,  Brig^, 
Catron,  Chamberlain,  Chilton,  Clarke  of  Arkansas,  Curtis,  Davis, 
Dillingham,  Fall,  Gamble,  Gronna,  Jackson,  Jones,  Kern,  Lea,  Lip- 
pitt,  Newlands,  Oliver,  Owen,  Paynter,  Penrose,  Percy,  Bieed,  Smith 
of  Arizona,  Stephenson,  Stone,  Tillman,  Watson,  Williams— 88. 

The  PREsn>ENT  pro  tempore.  The  Senate  decides  that  the  paper  is 
admissible,  and  it  is  so  ordered. 

The  Chair  desires,  in  the  interest  of  expedition  and  orderly  pro- 
cedure, to  suggest  to  both  the  managers  on  the  part  of  the  House 
and  counsel  for  the  respondent  that  hereafter  when  incidental  ques- 
tions are  to  be  discussed  they  be  confined  to  an  opening  and  a  replj 
and  a  conclusion.  The  Chair  will  not  rule  that  arbitrarily  or  posi- 
tively, but  trusts  that  counsel  will  act  upon  its  suggestion. 

Mr.  Manager  Webb.  I  understand  that  the  contract  is  now  in 
evidence  ? 

The  President  pro  tempore.  The  Senate  has  so  ordered. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Williams,  who  was  the  silent 
party  referred  to  in  this  contract? — A.  I  do  not  know.  I  do  not 
think  I  ever  had  anything  to  do  with  that. 

Q.  Is  that  your  signature  [exhibiting  paper  to  witness]  ? — A. 
That  is  my  signature,  but  this  is  not  the  original.  Where  is  tlie  one 
you  took  a  picture  of? 

Q.  Is  that  your  signature  ? — A.  Yes. 

Q.  You  say  this  is  your  signature? — A.  That  is  my  signature; 
yes,  sir. 

Q.  Is  it  a  copy  of  the  one  you  signed?  [A  pause.]  Did  you  sign 
it  in  duplicate? — A.  No;  I  did  not.  Here  they  are;  here  are  two  of 
them  [indicating]. 

Q.  I  will  ask  you  this  question :  Did  you  testify  before  the  Judi- 
ciary Committee  of  the  House? — A.  Yes;  I  did. 

Q.  Did  you  swear  there  that  this  contract  contained  the  names 

A.  (Interrupting.)  I  do  not  remember  anything  about  such  a  paper. 

Q.  Let  me  ask  my  question  first.  Did  you  swear  before  the  Judi- 
ciary Committee  of  the  House  that  the  silent  party  referred  to  there 
was  Judge  Archbald,  and  that  he  knew  that  he  was  put  in  that  con- 
tract as  a  silent  part;^? — A.  I  did;  yes. 

Q.  Sir? — A.  That  is  what  it  meant;  yes. 

Q.  Is  that  so? — A.  Yes,  sir. 

Q.  What  do  you  say  is  so? — A.  What  is  that? 

Q.  I  want  to  know  what  you  say  is  so;  was  he  the  silent  party 
referred  to  in  this  contract?  Did  he  know  that  you  had  put  him  in 
the  contract  as  a  silent  party? — A.  No;  he  did  not  know  anything 
about  it;  the  judge  did  not  know  anything  about  that. 

Q.  Who,  then,  was  the  party  that  you  referred  to  in  this  contract 
as  the  silent  party? — A.  1  do  not  remember  that  I  ever  did  make 
that^ 
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Q.  I  ask  you  again,  did  you  swear  before  the  Judiciary  Committee 
of  the  House  in  this  investigation? — A.  I  did  acknowledge  it  at 
last. 

^  Q.  Did  you  acknowledge  at  last  that  you  referred  to  him  as  the 
silent  party? — A.  Because  my  name  was  there;  but  how  it  got  there 
I  do  not  know. 

Q.  I  ask  you  if  you  swore  before  the  Judiciary  Committee  of  the 
House  that  you  put  the  judge's  name  to  this  contract  as  a  silent  party 
because  you  thought  it  would  be  unlawful  to  put  his  name  in  it? — 
A.  That  it  would  be  unlawful? 

Q.  I  ask  you  if  you  testified  to  that  before  the  Judiciary  Commit- 
tee?— A.  I  do  not  remember. 

Q.  I  ask  you  if  you  answered  Judge  Norris,  on  the  committee,  that 
the  judge  knew  that  he  was  a  silent  party. 

Mr.  Manager  Clayton.  Judfye  Archbald. 

Q.  (By  Mr.  Manager  Webb.)  That  Judge  Archbald  knew  that 
he  was  a  silent  party  ?— A.  I  do  not  know  about  that;  I  do  not  know 
whether  I  did  or  not;  I  do  not  remember. 

Q.  Did  you  insert  his  name  in  there  as  a  silent  party? — A.  No;  I 
did  not  put  his  name  in  thero.  I  did  not  put  that  silent  party  in 
there.    I  did  not  make  that  p^per  at  all. 

Q.  To  whom  did  you  refer  as  the  silent  party  ? — A.  What  is  that  ? 

Q.  To  whom  did  you  refer  as  the  silent  party? — A.  Boland  drew 
up  that  paper.    Here  are  two  more  here. 

Q.  To  whom  did  you  refer  when  you  signed  that?  Whom  did  you 
refer  to  as  a  silent  party?  I  will  ask  you  if  you  swore  before  the 
Judiciary  Committee  that  you  put  this  in  here,  or  that  it  was  put 
in  at  your  own  suggestion — ^"  silent  party  "? — A.  I  did  not  put  it  in. 

Mr.  Nelson.  I  submit  we  are  entitled  to  an  answer  to  the  preced- 
ing question  before  the  managers  ask  another. 

Mr.  Manager  Webb.  I  think  the  Senator  is  right. 

Q.  (By  Mr.  Manager  Webb.)  I  ask  you  again  if  you  swore,  before 
the  Judiciary  Committee  of  the  House  of  Representatives,  when  this 
matter  was  under  investigation  before  it,  that  the  silent  party  re- 
ferred to  in  this  contract  was  Judge  Archbald,  and  that  you  told  the 
judge  you  had  referred  to  him  as  a  silent  party  ?-^A.  I  never  told  the 
judie.* 

Q.  I  ask  you  if  you  swore  to  that  before  the  Judiciary  Commit- 
tee.— A.  Weil,  it  was  a.  mistake,  because  I  never  told  the  judge 
about  it. 

Q*  Then,  I  ask  you  if  you  put  his  name  in  this  contract  and  re- 
ferred to  him  as  the  silent  party  ? — A.  I  told  you  it  was  not  me  that 
put  that  in  there. 

Q.  It  was  you  who  signed  it,  was  it  not? — ^A.  I  may  have  signed 
it.  but  I  never  made  that  paper. 

Q.  I  ask  you  whether  you  did  not  say  when  you  signed  it  that  the 
judge  was  a  silent  party  ^ — ^A.  Well,  it  meant  the  judge,  of  course. 

Mr.  Manager  Webb.  You  could  have  said  that  two  or  three  minutes 

Ago. 

Mr.  WoBTHTNOTON.  Mr.  President,  I  object  to  the  gentleman  lec- 
turing the  witness. 

Q.  (By  Mr.  Manager  Webb.)  You  say  "  silent  party  "  meant  the 
judge.  Why  did  you  not  put  the  judge's  name  in  there? — A.  I  did 
not  put  his  name  in  there. 

8ie26--S.  Doc.  1140,  vol  1,  62-8 ^U 
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Q.  I  ask  if  you  did  not  swear  before  the  Judiciary  Committee  that 
the  reason  you  did  not  put  his  name  in  was  because  you  thought  it 
would  not  be  lawful  ?  [A  pause.]  Sir  ? — ^A.  I  do  not  remember  say- 
inff  that    I  do  not  remember  that. 

Q.  I  ask  you  now,  then,  if  that  was  not  the  reason? 

Mr.  PoMERENB.  Mr.  President,  I  desire  to  submit  a  question  to  be 
addressed  to  the  witness. 

The  PB£sn>ENT  fro  tempore.  The  Senator  from  Ohio  asks  that  the 
following  question  be  propounded  to  the  witness.  The  Secretary 
will  read  the  question. 

The  Secretary  read  as  follows : 

Q.  Was  the  paper  read  to  you  or  by  you  before  you  signed  it? 

A.  I  do  not  think  it  was. 

Mr.  Manager  Webb.  On  behalf  of  the  managers,  I  ask  permission 
of  the  Senate  at  this  point  to  cross-examine  this  witness.  My  reason 
for  asking  it  is  that  it  is  perfectly  evident  that  he  is  a  party  in  tfiis 
transaction,  that  he  is  a  friend  to  Judge  Archbald,  and  an  unwilling 
witness,  and  hostile  to  this  case.  As  a  preliminary  to  this  request, 
however,  I  want  to  ask  the  witness  this  question. 

Q.  (By  Mr.  Manager  Webb.)  I  will  ask  you,  Mr.  Williams,  if 
you  did  not  say  in  the  Scranton  Times^  on  the  27th  of  April,  a  week 
before  you  came  to  Washington  to  testify  before  the  Judiciary  Com- 
mittee, that  you  had  papers  in  your  possession  which  would  clear 
the  judge? — A.  Well,  Defore: 

Q.  Just  answer  that  question. — A.  Before  the  Attorney  Greneral, 
do  you  mean? 

Q.  No;  before  you  came  to  Washin^on  to  testify  before  the 
Judiciary  Committee.  Was  not  this  published  in  the  Scranton  Times 
on  April  27 : 

I  have  the  papers  in  my  pocket  which  will  show  the  price  we  paid,  and  when 
the  case  comes  to  that  point  my  testimony  will  clear  Judge  Archbald. 

Did  you  not  admit  before  the  Judiciary  Committee  that  you  put 
that  in  the  Scranton  Times  ^  and  did  you  not  tell  that  to  a  corre- 
spondent of  the  Scranton  Times,  and  was  it  not  published  in  your 
city? — A.  I  do  not  remember  anything  about  that— not  a  word. 

Q.  Who  paid  your  expenses  when  you  came  to  testify  before  the 
Judiciary  Committee? — A.  The  judge  paid  them.  He  gave  me  the 
ticket  to  come  down. 

Q.  You  mean  Judge  Archbald? — ^A.  Yes,  sir. 

Q.  Are  you  a  friend  of  the  judge? — ^A.  I  was  friendly  with  him; 
yes,  sir. 

Mr.  Manager  Webb.  Mr.  President,  under  these  circumstances  we 
feel  that  in  order  to  get  from  this  witness  the  facts  that  he  has  testi- 
fied to  here  before,  even,  or  to  get  a  full  statement  from  him,  we  are 
entitled  to  cross-examine  him  or  lead  him. 

The  President  pro  tempore.  The  Chair  would  suggest  that  the 
manager  proceed  a  little  further  without  dcnng  so. 

Mr.  Manager  Webb.  Very  well,  sir. 

Q.  (By  Air.  Manager  Webb.)  I  will  ask  you  if  you  did  not  swear 
before  the  Judiciary  Committee  that  you  did  sign  this? — ^A.  Yes, 
sir;  I  did. 

Q.  You  did? — A.  I  did  sign  that.    That  is  my  handwriting. 
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Mr.  Manager  Webb.  That  answers  the  question.  That  is  your 
handwriting. 

Mr.  Manager  Clayton.  May  I  interrupt  mj  colleague  to  ask  that 
he  please  identify  the  paper  as  to  which  the  witness  now  answers? 

Mr.  Manager  Webb.  This  is  the  "  silent-party  '*  contract  about 
which  I  am  now  talking. 

Q-  (By  Mr.  Manager  Webb.)  You  admit  you  signed  it? — ^A.  Yes; 
I  signed  it. 

Q-  You  admit  now  that  you  signed  it? — ^A.  Yes.  sir^  I  did. 

Mr.  Manager  Clayton.  What  is  the  number  of  tne  exhibit? 

Mr,  Mana^r  Webb.  Exhibit  No.  7. 

Q.  (By  A&.  Manager  Webb.)  When  you  signed  it,  did  you  know 
the  "silent  party"  was  in  it? — ^^A.  No;  I  did  not  know  it;  and  I  do 
not  know  it  now.  I  do  not  know  when  or  how  that  was  signed;  I 
can  not  tell  you. 

Q.  I  will  ask  you  a^n  now,  and  please  listen  to  this  question 

A.  (Interrupting^.)  Ifou  know  that  in  the  Crawford  will  case  there 
have  been  some  signatures  put  on  the  papers 

Q.  I  understand. — ^A.  And  it  was  not  written  b^  Jim  Crawford. 

Q.  You  do  not  deny  that  at  one  time — ^whether  it  was  in  this  paper 
or  not — ^you  signed  a  paper  in  which  you  referred  to  Judge  Arch- 
bald  as  a  silent  party? — ^A.  No,  sir.    I  would  not  swear  I  signed  that. 

Q.  This  paper? — ^A.  Yes. 

Q.  Then  we  will  discard  this  paper  for  the  present.  You  did 
sign  a  paper? — ^A.  Idid. 

Q.  Ana  did  that  "  silent  party  "  refer  to  Judge  Archbald  ? — ^A. 
Yes,  sir. 

Q.  Did  you  tell  Judge  Archbald  that  you  had  done  that  ? — A.  To 
Bill  Boland,  you  meanl 

Q.  No;  did  you  tell  Judge  Archbald  that  you  had  referred  to  him 
as  a  silent  party A.  No ;  I  do  not  know. 

Q.  In  any  kind  of  a  contract? — ^A.  I  do  not  know  whether  I  did  or 
not 

Q.  I  will  ask  you  if  you  made  this  response  to  Mr.  Norris  in  the 
Judiciary  Committee. 

Mr.  WoBTHiNGTON.  Give  the  page,  please. 

Mr.  Manager  Webb.  Pace  516. 

Q.  (By  mr.  Manager  Webb.)  This  is  a  question  Mr.  Norris  asked 
you: 

Did  the  Jadge  know  that  he  was  a  silent  partner? 

Mr.  Williams.  He  knew  that  he  was  a  silent  partner  all  right. 

Is  that  true? — A.  Yes;  he  knew  that  he  was  a  silent  partner. 

Q.  After  the  letter  from  Mr.  May  submitting  a  copy  of  the  contract 
to  you  from  him,  did  he  rescind  that  contract  a  little  later  by  another 
letter? — A.  How  is  that? 

Q.  I  mean  did  Mr.  May  annul  or  withdraw  the  contract  for  the 
Katydid  culm  dump  which  he  was  making  to  you  so  that  he  could 
make  it  to  Mr.  Bradley? — A.  No;  Mr.  Bradley  took  the  deed  back  to 
him — that  deed  you  read  here  to-day. 

Q.  That  is  rimt;  Mr.  Bradley  did  hand  it  back  to  him? — A.  Yes. 

Mr.  Manager  Webb.  There  is  no  controversy  about  that? 

Mr.  WORTHINGTON.    No. 

The  Witness.  Because  this  lawsuit  was  coming  on. 
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Mr.  Manaffer  Webb,  I  introduce  Exhibit  No.  8. 

Q.  (By  Mr.  Manager  Webb.)  1  wish  you  would  listen  to  this  and 
see  if  you  received  that  letter. 

The  Secretary  read  the  letter  referred  to,  which  was  marked  "  Ex- 
hibit No.  8,"  as  follows: 

U.  S.  S.  Exhibit  8. 

Apbil  13,  1912. 
Mr.  RiCHABD  Bbadlet,  PeckvUle,  Pa, 

Dear  Sib  :  Further  In  the  matter  of  the  interest  of  the  Hillside  Ck)al  &  Iron 
Co.  in  the  Katydid  dump,  referred  to  in  mine  of  the  11th  instant  to  you : 

Because  of  the  complications  brought  to  your  attention  yesterday  at  the  Lau- 
rel line  station  our  attorneys  believe  that  it  will  be  best  for  you  not  to  do  any- 
thing whatever  in  connection  with  the  matter  until  you  hear  further  from  me. 
Yours,  very  truly, 

W.  A.  May. 
Vice  President  and  General  Manager. 

(Copy  to  Mr.  E.  J.  Williams,  626  South  Blakely  Street,  Dunmore,  Pa.) 

Q.  (By  Mr.  Manager  Webb.)  Did  you  receive  a  copy  of  that  let- 
ter?— A.  Yes,  sir. 

Q.  Was  the  contract  returned  to  Mr.  May — ^this  contract  of  sale? — 
A.  The  deed  was  returned  to  him ;  yes,  sir. 

Q.  Well,  the  deed.  It  was  returned  to  Mr.  May? — A.  It  was  sent 
to  Mr.  Bradley  to  examine,  to  see  if  it  was  acceptable  to  him. 

Q.  And  it  was  acceptable  to  him? — A.  It  was  acceptable. 

Q.  This  letter  received  two  days  later  called  it  m,  did  it? — ^A. 
Yes,  sir. 

Q.  Since  Mr.  Bradley  returned  the  contract,  have  you  tried  to  sell 
the  culm  bank  to  anyone  else? — ^A.  No,  sir. 

Q.  I  ask  you  if  you  tried  to  sell  it  to  Mr.  Thomas  Howell  Jones  ? — 
A.  Oh,  no.    That  was  before  that. 

Q.  Did  you  try  to  sell  it  to  Mr.  Th<Hnas  Howell  Jones! — ^A.  No; 
that  was  before  Bradley. 

Q.  Whenever  it  was,  did  you  try  to  sell  it  to  Thomas  Howell 
Jones? — A.  Yes,  sir. 

Q.  Did  you  carry  Thomas  Howell  Jones  to  the  judge's  office? — A. 
What  is  that  ? 

Q.  Did  you  carry  Thomas  Howell  Jones  to  the  judge's  office;  did 
you  go  with  him  to  the  judge's  office? — A.  Yes,  sir. 

Q.  Did  you  in  the  presence  of  the  judge  give  him  a  10-day  option, 
at  $25,000,  on  this  dump  ? — A.  Yes,  sir. 

Q.  Do  you  know  when  it  was  that  you  gave  Thomas  Howell  Jones 
this  10-day  option? — A.  It  was  before  Bradley;  a  few  days  before 
that. 

Q.  A  few  days  before  ? — A.  Yes ;  a  few  days  before  Bradley. 

Q.  Are  you  quite  sure  it  was  before,  or  was  it  since? — A.  Oh,  it 
was  before. 

Q.  Why  should  it  be  before  the  time  when  you  negotiated  with 
Bradley  for  it? — A.  I  did  not  negotiate  with  Bradley  until  after 
Tom  Jones. 

Q.  Then  I  will  ask  you  if  Mr.  Thomas  Howell  Jones  went  down 
to  examine  the  culm  dump  after  he  had  his  $25,000  option;  did  he 
examine  it  to  see  whether  or  not  it  was  worth  buying? — A.  He  was 
ready  to  buy  it,  but  his  parties  did  not  come  on. 

Q.  After  he  came  back  from  examining  the  dump  I  will  ask  you 
if  you  and  he  did  not  go  to  the  judge's  office  and  if  tixe  judge  did  not 
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teU  Mr.  Thomas  Howell  Jones  that  he  (the  judge)  had  no  title  to 
this  dump,  and  that  you  got  out  of  the  office;  and  that  a  few  days 
later  you  asked  Jones  where  he  was  going  and  you  told  him  not  to 
gp  to  the  judge's  office,  that  he  had  nothing  to  do  with  it? — A.  No, 
sir;  I  did  not.    I  did  not  say  that. 

Q.  Did  you  have  any  discussion  of  that  sort  with  Thomas  Howell 
Jones f — ^A.  No,  sir;  I  did  not. 

Q.  You  gave  him  an  option,  did  you  not;  a  10-day  option? — ^A. 
Yes,  sir. 

Q.  Who  drew  it? — ^A.  It  was  only  a  verbal  option;  that  was  all; 
no  paper. 

Q.  It  was  not  written? — A.  No^  sir. 

Q.  Was  it  given  in  the  presence  of  the  jud^? — A.  Why,  yes;  it 
was  given  in  the  presence  of  the  judge,  but  it  was  only  a  verbal 
option.    I  do  not  remember  any  written  option  to  him. 

Q.  Now,  returning  to  the  other  proposition,  let  me  ask  you  this 
CHiestion,  Mr.  Williams :  If  this  conversation  between  you  and  Judge 
Norris  did  not  occur  before  the  Judiciary  Committee  investigating 
this  matter? 

I  read  from  page  513  of  the  volume  already  referred  to : 

Mr.  NoBHis.  Mr.  WiUiams,  why  was  it  that  you  gave  Judge  Archbald  a  half 
int^'est  in  this  contract? 

Mr.  WnjJAMS.  Why  was  it? 

Mr.  NoRBiB.  Yes. 

Mr.  Williams.  Did  I  not  have  a  right  to  give  it? 

Mr.  NoBRis.  Yes;  I  am  not  questioning  that,  but  I  aslc  you  why  you  did  it? 

Mr.  Williams.  Because  he  was  doing  something  for  it— to  help  me  to  get  it. 

Mr.  NoRBis.  What  was  he  doing  beyond  writing  these  letters? 

Mr.  Williams.  That  is  all  he  done — to  write  the  letters. 

Mr.  Nomas.  Did  you  have  any  idea  that  on  account  ot  his  position  he  might 
have  some  influence  that  might  he  important  in  negotiating  the  deals? 

Mr.  Williams.  Well,  no ;  not  exactly  that,  sir. 

Mr.  NOBUS.  Tell  the  committee  why  it  was  in  this  assignment  that  you  gave 
you  referred  to  Judge  Archbald  as  a  silent  party. 

Mr.  Williams.  Tell  them  why? 

Mr.  NoBRis.  Yes. 

Mr.  Williams.  Only  of  the  service  he  done  to  me  in  getting  it. 

Mr.  KoBBis.  Yes;  but  in  this  afisignment  you  gave  to  Bolnnd  you  referred  to 
a  silent  party,  which  you  say  means  Judge  Archbald.  Why  was  he  not  referred 
to  by  name?  In  other  words,  why  was  it  kept  a  secret  that  Judge  Archbald 
was  the  i)arty?    What  purpose  did  you  have  in  view  in  withholding  his  name? 

Mr.  WnxiAMS.  I  do  not  know.     I  thought  maybe  that  it  was  not  lawful. 

Did  you  swear  that  before  the  Judiciary  Committee  ? — A.  Yes,  sir. 

Q.  Is  it  still  so? — ^A.  Yes. 

Q.  Did  you  say  "  yes  "  or  "  no  "  ?— A.  "  Yes." 

Q.  Now,  Mr.  Williams,  when  you  went  back  to  the  judge  after  the 
first  time  you  applied  to  Mr.  May  for  this  option  and  he  (May)  re- 
fused or  declined  to  let  you  have  it,  did  not  the  judge  say  ^'  I  will  go 
to  New  York  and  see  Brownell,  and  I  may  be  able  to  ao  him  some 
hurt  for  refusing  such  a  small  favor"?  •  I  will  ask  if  you  did  not 
swear  that  before  the  Judiciary  Committee? — ^A.  I  for^t  whether  I 
did  or  not.  I  do  not  remember  that  I  said  that,  but  I  said  that  he  was 
going  to  New  York;  yes,  sir. 

Q.  But  did  he  not  say  that  he  had  some  cases,  the  lighterage  cases, 
on  his  desk  at  that  time? — A.  No,  sir.    It  was  I  who  said  that. 

Q.  Did  you  not  swear  that  the  judge  pointed  to  some  lighterage 
cases  on  his  desk  and  you  did  not  know  what  a  lighterage  case  was? — 
A.  Yes;  I  asked  him  what  lighterage  meant. 
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Q.  Did  you  not  swear  before  the  committee  that  the  judge  said 
"I  will  go  to  New  York  and  see  Brownell,  and  I  may  be  able  to  do 
him  some  hurt  for  refusing  such  a  small  favor  "?  Did  you  not  swear 
that  before  the  Judiciary  Committee? — A.  No,  sir;  I  do  not  remem- 
ber saying  that.    I  do  not  know  whether  I  did  or  not  say  that 

Q.  I  wnl  ask  you  if  you  did  not  swear  it  before  the  committee? — 
A.  I  do  not  remember. 

Q.  Is  it  not  a  fact  that  you  did  say  that  the  judge  said  "  I  will  go 
to  New  York  and  see  Brownell,  and  I  may  be  able  to  do  him  some 
injury,"  and  when  you  came  to  explain  who  "  him  "  meant  you  said 
the  judge  did  not  mean  Brownell,  but  meant  May?  Is  that  not  what 
you  swore  before  the  committee  ?— .A.  I  do  not  remember. 

Q.  I  ask  you  now  if  you  do  not  remember  the  judge  did  <?ay  that 
and  you  explained  that  he  did  not  mean  to  hurt  Brownell  but  to  hurt 
May?    Is  not  that  true;  did  you  not  swear  that  before  the  committee? 

Mr.  WoRTHiNGTON.  I  think  that  the  witness  ought  to  understand 
whether  he  is  being  asked  whether  it  is  true  or  whether  he  swore  to 
that  before  the  committee.    Both  questions  are  being  put  to  him. 

Mr.  Manager  Webb.  I  am  asking,  first,  whether  ne  swore  to  that 
before  the  committee.     You  understand  that? 

Mr.  WoRTHiNGTON.  You  Say  I  understand  it? 

Mr.  Manager  Webb.  I  referred  to  Mr.  Williams. 

The  WrrNESS.  I  guess  I  did. 

Q.  (By  Mr.  Manager  Webb.)  If  you  swore  to  it,  it  is  true,  is  it 
not? — A.  Yes,  sir. 

Q.  Because  that  was  nearer  to  the  time  of  the  transaction  than  the 
present  day.  I  ask  you  if,  when  the  judge  came  back  from  New 
York,  he  told  you  that  he  had  seen  Brownell,  and  for  you  to  go  to 
Mr.  May  and  get  that  option ;  that  Mr.  May  thought  a  great  deal  of 
you  and  liked  you  very  much? — ^A.  No:  not  in  that  way. 

Q.  Tell  how  it  occurred,  then. — ^A.  The  judge  did  not  tell  me  that. 
He  said,  ^'  I  met  Capt.  May,  and  he  told  me  to  tell  you  to  come  up  and 
get  it."    That  is  what  he  told  me. 

Q.  May  told  the  judge  to  tell  you  to  come  up?^-A.  Yes,  sir. 

Q.  And  the  judge  did  tell  you? — A.  Yes. 

Q.  And  he  told  you  that  Mr.  May  liked  you  very  much? — ^A.  Yes; 
he  did. 

Q.  And  in  response  to  the  judge's  suggestion  to  go  and  get  it  you 
did  go  to  May  and  get  it  ? — A.  I  got  it ;  yes. 

Q.  That  was  after  the  judge  had  returned  from  New  York  and 
told  you  he  had  seen  Brownell ;  that  is  correct,  is  it  not? — ^A.  Yes,  sir. 

Q.  Then  Mr.  May  had  changed  his  attitude  about  the  proposition 
between  the  first  time  you  saw  him  and  the  last  time,  oecause  he 
finally  did  agree  to  give  you  the  option.  Is  not  that  right? — ^A.  He 
gave  me  the  option. 

Q.  When  you  went  to  see  him  about  it  first,  would  he  talk  to  you 
about  the  matter? — ^A.  Oh,  yes;  he  talked  to  me. 

Q.  Did  he  not  decline  to  give  you  any  satisfaction? — A.  He 
declined  to  give  it  to  me. 

Q.  He  declined  to  give  you  any  satisfaction  and  talked  to  you 
pretty  gruff,  did  he  not? — ^A.  Yes,  sir.  I  told  him  I  had  a  lease  for 
all  the  culm  that  was  mined  from  Forest  City  to  Moosic  in  one  lease, 
and  he  remembered  it  all  right. 
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Q.  Do  you  know  whether  Mr.  May  went  to  New  York  some  time 
in  Aimist  after  you  saw  him? — ^A.  No,  sir;  I  do  not  know  anything 
about  Mr.  May's  movements. 

Q.  Do  you  know  Jim  Dainty? 

Mr.  Manager  Webb.  This  is  article  6  we  are  now  entering  upon, 
Mr.  President. 

A.  Yes,  sir. 

Q.  (By  Mr.  Manager  Webb.)  State  whether  you  ever  took  Jim 
Dainty  to  the  judge  for  the  purpose  of  getting  the  judee  to  assist 
Dainty  in  the  sale  of  the  Everhart  interests  in  a  tract  of  land  owned 
by  the  Lehigh  Valley  Railroad  Co. ;  and  if  so,  what  part  the  judge 
played  in  that  negotiation.  Tell  us  about  that. — ^A.  I  do  not  know 
much  about  that.  I  heard  him  telephoning  to  the  manager  of  the 
Lehigh  Valley 

Q.  Before  we  get  to  that,  please ^A.  (Interrupting.)  And  that 

is  all  I  heard. 

Q,  How  did  you  come  to  take  Jim  Dainty  to  the  judge?  Did  you 
take  Dainty  to  the  judge? — ^A.  I  do  not  know  whether  Jim  asked  me 
to  introduce  him  to  the  judge. 

Q.  Well,  anyway,  did  you  go  with  Dainty  to  the  judge? — A.  I 
did ;  yes. 

Q.  What  was  said  between  you  and  Dainty  and  the  judge?— A.  I 
inti-oduoed  Dainty  to  the  juage  and  he  introduced  the  subject  to 
him,  and  I  went  out. 

Q.  What  was  the  subject? — ^A.  The  sale  of  one  interest  in  the  lease. 
The  other  interest  had  been  sold  to  the  Lehigh  Valley. 

Q.  I  understand  the  Lehigh  Valley  owum  about  four-fifdis  of  a 
tract  of  land.    Is  that  rights — ^A.  Yes,  sir. 

Q.  And  the  Everhart  heirs  owned  the  remaining  one-fifth.  Is 
that  right? — ^A.  Yes,  sir. 

Q.  And  that  the  railroad  company  wanted  to  buy  this  remaining 
one-fifth,  but  did  not  want  to  p^  the  price  that  the  Everhart  heirs 
had  ask^.    Is  that  right? — A.  They  had  refused  until  then. 

Q.  What  did  Dainty  ask  the  judge  to  do  when  he  went  in? — A.  He 
asked  him  to  communicate  with  the  manager. 

Q.  Who  was  the  manager? — ^A.  Mr.  Warriner,  or  some  name  like 
that, 

Q.  Did  he  communicate  then  and  there  with  him  on  the  phone? — 
A.  Yes,  sir;  and  that  is  the  last  I  know.  I  walked  out  and  went 
downstairs.    I  do  not  know  an3i;hing  more  about  that. 

Q.  But  what  did  you  hear  the  judge  say  to  Warriner? — ^A.  Oh, 
just  called  him,  and  I  did  not  hear  what  he  talked  about. 

Q.  Did  you  not  swear  before  the  committee  that  you  heard  him  ask 
him  if  he  would  not  pay  this  price  ? — A.  I  do  not  remember.  Did  I 
say  that  ?    I  do  not  remember  what  I  said  about  that. 

Q.  Why  did  you  go  out  immediately  that  you  took  Dainty  in  to 
see  the  judge? — A.  Because  I  had  nothing  to  do  with  that. 

Q.  You  introduced  Dainty  to  the  judge? — A.  I  introduced  him; 
yes. 

Q.  What  for?    Why?— A.  Jim  told  me  what  for. 

Q.  Why  did  you  want  Jim  to  know  the  judge  in  reference  to  the 
sale  of  this  land  to  the  railroad  company? — A.  Because  the  judge 
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was  acquainted  with  the  Everharts,  and  he  did  that  as  a  friendly 
act  ta 

Q.  I  will  ask  you  again  what  the  judge  said  to  Mr.  Warriner  when 
he  saw  him? — A.  I  do  not  know  what  he  said. 

Q.  Do  you  know  when  this  was — ^what  time  last  year  or  this 
year? — ^A.  I  do  not  remember  what  time. 

Q.  Was  it  a  year  a^o?  Was  it  in  1911? — ^A.  Yes,  sir;  I  think  it 
was  in  1911.  I  think  it  was  before  this  year.  I  think  it  was  over  a 
year  ago. 

Q.  Did  Dainty  tell  the  judge  when  you  took  him  in  that  he  had 
influence  with  the  Everhart  heirs,  and  if  the  judge  would  assist  in 
selling  this  land  to  the  railroad  company  he  expected  to  get  a  lease 
of  324  acres  of  isolated  coal  land,  in  which  he  would  give  the  judge 
an  interest? 

Mr.  WoRTHiNGTON.  Is  it  competent  to  ask  the  witness  what  took 
place  between  Dainty  and  the  judge? 

Mr.  Manager  Webb.  I  did  ask  him  if  this  occurred  in  the  presence 
of  the  judge  [to  the  witness],  and  I  ask  you  again. 

A   I  do  not  remember  whether  Jim  said  that  or  not. 

Q."  (By  Mr.  Manager  Webb.)  Was  anything  like  that  said? — A. 
Yes;  there  was  something,  but  I  do  not  remember  how  much  land  or 
how  much  coal  was  on  the  land.  I  do  not  think  that  Jim  knew  him- 
self how^  much  coal  tiiere  was. 

Q.  Aside  from  the  amount  of  coal  and  the  number  of  acres,  was 
that  the  conversation,  that  if  the  Everhart  heirs  sold  to  the  railroad 
oompany  the  railroad  company  would  lease  to  Dainty  324  or  some 
number  of  acres  of  coal  land  isolated,  and  the  judge  would  share  in 
the  profit  of  it? — A.  I  do  not  know. 

Q.  Was  there  something  like  that  conversation  before  the  judge? — 
A.  I  can  not  tell  you  about  that,  because  I  told  you  I  went  out  right 
awinr. 

]y&.  Manager  Webb.  I  understood  you  to  sajr  a  moment  ago  that 
you  introduced  Dainty  to  the  judge. — ^A  I  did  introduce  him. 

Q.  And  told  him  the  business  he  had  with  him  ? — ^A.  I  told  him  he 
knew  the  Everhart  heirs;  that  he  was  acquainted  with  the  Ever- 
harts. 

Q.  Dainty  did? — A.  I  told  the  judge. 

Q.  That  Dainty  knew  the  Everharts?— A.  That  he  was  acquainted 
with  the  Everhart  heirs ;  that  he  was  friendly  with  them. 

Q.  Then  did  you  hear  Dainty  ask  the  judge  to  help  him  sell  the 
Everhart  interest  to  the  railroad  company? — ^A.  I  just  heard  that, 
and  that  is  all.    I  went  out. 

Q.  You  heard  that  much  ? — ^A.  Yes,  sir. 

Q.  You  saw  the  judge  immediately  take  up  the  telephone  and  call 
Warriner,  did  you  not  ? — ^A.  Yes,  sir. 

Q.  You  said  a  while  a^o  you  saw  him  take  up  the  telephone  and 
call  Warriner,  the  general  manager  ?— A.  I  did. 

Q.  How  far  does  Warriner  have  his  office  from  the  judge? — A.  At 
Wilkes-Barre. 

Q.  Eighty  miles? — A.  Twenty  miles. 

Q.  Twenty  miles  away?  You  introduced  Dainty  in  the  judge's 
office,  and  this  transaction  took  place  there? — A.  Yes,  sir. 

Q.  Did  you  tell  Dainty  that  you  could  tell  him  a  man  who  would 
help  him  make  that  sale? 

Mr.  WoRTHiNGTON.  I  object  to  that,  Mr.  President. 


IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD.  169 

Mr.  Manager  Webb.  If  there  is  going  to  be  an  objection  I  wi[J[  with- 
draw it. 

Mr.  WoRTHiNGTON.  I  Certainly  do. object  to  trying  to  influence 
against  Judge  Archbald  by  producing  what  people  outside  of  his 
presence  may  have  said,  which  was  not  conununicated  to  him. 

Q.  (By  Mr.  Manager  Webb.)  Was  there  anything  said  in  this 
conversation  between  Judge  Arcnbald  and  Dainty  and  you  about  the 
Everhart  heirs  wanting  $20,000  more  for  the  land  than  the  railroad 
company  wanted  to  pay  ? — A.  I  do  not  remember  about  the  amount. 
I  do  not  remember. 

Q.^  I  will  ask  you  if  you  did  not  say  to  Dainty,  in  the  presence  of 
the  judge,  that  the  judge  was  the  only  man  you  knew  in  Scranton 
who  could  effectuate  or  effect  that  sale? — ^A.  1  guess  I  did. 

Q.  I  will  ask  you  if  you  did  swear  that  from  the  conversation  you 
gathered  in  the  j^resence  of  the  jud^e  the  judge  was  to  act  as  negotia- 
tor with  the  Everharts  and  the  Lehigh  Kailroad  Co.  for  the  sale  of 
this  tract  of  land  to  them  ? — ^A.  Yes,  sir. 

Q.  You  said  that  ?---A.  Yes,  sir. 

Q.  I  will  ask  you  if  you  know  Thomas  Darling? — ^A.  I  met  him 
onee;  that  is  all. 

Q.  Is  he  an  attorney  for  the  Lehi^  Valley  Railroad  Co.? — ^A. 
He  is. 

Q.  Have  you  ever  seen  him  practice  law  before  Judge  Archbald's 
court  ? — ^A.  No ;  I  never  have. 

Q«  Mr.  Williams,  I  ask  you  if  you  did  not  swear  before  the  com- 
mittee that  you  had  seen  him  often  in  cases  before  the  judge's 
court? — ^A.  I  never  seen  him  only  as  I  went  to  see  him  with  that 
letter  to  his  oflSce  in  Wilkes-Barre. 

Q.  You  know  he  is  a  lawyer  representing  the  Lehigh  Valley  Bail- 
road  Co.  ? — ^A.  I  know  he  is  a  lawyer.   That  is  all  I  mow  about  him. 

Q.  How  do  you  know  that  he  represents  the  Lehigh  Valley  Rail- 
road Co.  ? — ^A.  I  did  not  know  it.  I  did  not  think  he  was  a  lawyer 
of  the  Lehigh  Valley. 

Q.  Did  you  ever  have  any  dealing  with  him  besides  this  letter 
which  you  carried  from  Judge  Archbald? — ^A.  No;  I  never  had  any 
dealing  with  him.    I  was  a  perfect  stranger  to  Darling. 

Q.  Look  at  this  letter  [exhibiting],  please,  and  see  if  that  is  the 
one  that  you  carried  to  Mr.  Darling. — ^A.  I  do  not  Imow,  because  I 
did  not  open  the  letter. 

Mr.  WoRTHiNOTON.  Under  what  article  of  impeachment  is  that 
offered  in  evidence,  may  I  ask? 

Mr.  Manager  Wbbb.  I  think  it  is  covered  in  article  13. 

Mr.  WoRTHiNOTON.  If  it  is  offered  only  under  the  thirteenth  article, 
we  object  to  it. 

Q.  (By  Mr.  Manager  Wemj.)  Do  you  know  Jud^e  Archbald's 
handwriting?  I  believe  you  said  you  did.  Is  that  it  [presenting 
letter]  ? — A.  (Examining  letter.)   Yes,  sir. 

Mr.  Manager  Webb.  I  should  like  the  Secretary  to  read  this  letter, 
Mr.  President. 

The  PfiEsmENT  pro  tempore.  It  is  offered  in  evidence  ? 

Mr.  Manager  Webb.  It  is  offered  in  evidence. 

The  PREsmENT  pro  tempore.  The  Secretary  will  read  the  letter. 
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The.Secretary  read  as  follows: 

[Uoited  States  Commerce  Court,  Washington.] 

S0RA.NT0N,  Auguit  8, 
Thos.  Dablino,  Esq. 

Mr  Deab  Dabling:  This  will  introduce  Mr.  Edward  Williams,  of  this  dly, 
who  wishes  to  talk  with  you  about  the  purchase  of  a  culm  dump  which  you 
control.    Mr.  Williams  is  a  coal  man  of  experience  and  is  in  touch  with  partieii 
who  are  able  to  handle  the  dump  if  you  are  inclined  to  dispose  of  it 
Yours,  very  truly, 

R.  W.  Abohbald. 

Mr.  Manager  Webb.  Let  the  Secretary  read  the  heading. 
The  Secretart.  I  did  read  the  heading. 
Mr.  Manager  Webb.  Bead  it  again. 
The  Secretary  read  as  follows : 

United  States  Commerce  Court,  Washington.    Scranton,  August  8. 

Mr.  WoRTHiNOTON.  I  do  not  care  to  insist  on  the  objection  until 
it  is  offered  under  the  thirteenth  article.  What  we  have  to  say  about 
that  may  be  reserved. 

Mr.  Manager  Webb.  I  am  not  confined  to  any  particular  article  in 
this  particular  evidence,  of  course.  We  think  the  letter  is  entirely 
competent.  [To  the  witness:]  Mr.  Williams,  the  judge  says  here 
that  ^  Mr.  Williams  is  a  coal  man  of  experience  and  is  in  touch  with 
parties  who  are  able  to  handle  the  dump."  Do  you  know  whom  you 
were  in  touch  wiih  then  who  was  able  to  handle  this  dump  if  you 
could  buy  it?    Did  he  refer  to  himself? — A.  No. 

Q.  To  whom  did  he  refer,  then? — A.  I  dp  not  know.  That  was 
my  business,  sir. 

Q.  Exactly. — ^A.  Exactly;  yes,  sir. 

Q.  He  says  you  are  in  touch  with  coal  men  who  would  be  able  to 
handle  the  dump.  To  whom  does  he  refer  as  the  persons  you  were 
in  touch  with  to  handle  the  dump  ? — ^A.  I  do  not  mow.  I  know  all 
the  coal  men  myself — all  the  coal  operators.  I  am  well  acquainted 
with  them. 

Q.  Before  you  got  this  letter  from  the  judge  did  you  tell  him 
that  you  were  going  to  give  him  an  interest  in  it? — ^A.  ISo;  I  did  not 
say  anything  to  him  about  that.    I  never  talked  about  that. 

Q.  How  is  that? — A.  No. 

Q.  How  did  you  come  to  get  this  letter  from  Judge  Archbald  ? — 
A.  I  went  to  see  him  about  Darling.  I  did  not  know  that  Darling 
was  a  Lehijjh  Valley  lawyer. 

Q.  We  will  leave  that  out.  Why  did  you  go  to  the  judge  to  got 
this  letter  to. Darling? — A.  Well,  because  he  was  friendly;  that  is,  I 
Imew  he  was  friendly  with  Darling.^ 

Q.  You  knew  he  was  friendly  with  him.  Is  that  all  you  have  to 
say? — A.  Yes. 

Q.  Did  you  tell  him  when  he  wrote  the  letter  that  you  intended  to 
give  him  half  of  it  if  you  got  the  dump? — A.  I  do  not  remember 
telling  him. 

Q.  I  ask  you  ifj  on  page  547  of  the  hearings  before  the  Judiciary 
Committee,  you  did  not  swear  this  in  response  to  Mr.  Norris's  ques- 
tions: 

Mr.  N0RBI8.  Did  you  intend  to  give  him  a  half  interest  in  It  if  you  got  it  from 
Darling? 
Mr.  WiLi.iAMs.  I  intended  to  give  him  an  Interest ;  yes,  sir. 
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Mr.  NoBSis.  You  did? 

Mr.  WnxiAifB.  Yea^  sir. 

Mr.  NoBBiB.  Did  you  ever  tell  him  that? 

Mr.  Williams.  Yee,  sir ;  I  did. 

*Mr.  NoBBis.  Whesa  did  yon  tell  him  that? 

Mr.  WiLUAif B.  Before  I  went  I  told  him  that 

Mr.  N0BR1&  You  told  him  before  you  got  the  letter,  did  you?    Is  that  right? 

Mr.  Williams.  Yes,  sir. 

Did  you  swear  that  before  the  Judiciary  Committee? 

Mr.  WoBTHiNOTON.  Mr.  Webb,  I  think  you  are  making  a  mistake 
there.  That  relates  to  the  E^atydid  dump  and  not  the  Darling 
transaction. 

Mr.  Manager  Wbbb.  I  beg  your  pardon,  Mr.  Worthington ;  that  is 
a  difference  in  construction.  The  leading  question  was:  Did  you 
intend  to  give  him  a  half  interest  in  it  if  you  got  it  from  Darling? 
And  the  subsequent  question 

The  Witness.  Never  anything  come  out  of  that. 

Q,  (By  Mr.  Manager  Webb.)  I  understand;  but  did  vou  tell  the 
jud^e  that  if  you  got  the  dump  you  would  give  him  a  half  interest  ? — 
A.  Yes,  sir. 

Q.  That  is  so? — ^A.  Yes;  I  intended 

Q.  You  told  him  that  you  intended  to  do  it  ? — ^A.  Yes,  sir. 

Mr.  Manager  Webb.  Under  article  9,  Mr.  President,  I  wish  to 
examine  the  witness  now.  [To  the  witness.]  Mr.  Williams,  how 
long  have  you  known  Judge  Archbald  ? 

A,  For  over  80  years. 

Q.  Are  you  a  man  of  any  financial  means? — A.  I  was  some  time 
ago;  not  now. 

Q.  Were  you  last  year?  Were  you  a  year  ago? — ^A.  No;  I  was  not 
a  year  ago. 

Q.  Were  you  four  years  ago? — A.  Yes,  sir. 

Q.  What  did  you  have  four  years  ago  in  the  way  of  property? — 
A.  Four,  five,  or  six  thousand  dollars. 

Q.  $6,000?— A.  About  $6,000. 

Q,  What  has  been  your  business  since  you  came  to  this  country  ?— 
A.  Coal. 

Q^  A  miner  and  operator? — A.  A  miner.  I  know  every  part  of 
mining  making  leases. 

Q.  You  have  been  all  through  it? — A.  Yes,  sir. 

Q.  Making  leases  and  options? — ^A.  I  have  made  leases.  I  have 
made  leases  for  the  Delaware,  Lackawanna  &  Western.  I  made 
leases  for  different  people. 

Q.  Did  jrou  ever  have  a  conversation  with  the  judge  in  which  you 
induced  him  to  join  you  in  a  Venezuelan  venture,  to  buy  an  option 
on  a  million  acres  of  land  in  Venezuela,  and  in  that  conversation  or 
transaction  the  judg^  save  vou  a  $500  note,  or  gave  a  $500  note  to 
John  Henry  Jones,  indorsed  by  him  and  yourself? — A.  He  did  not 
give  it  to  me. 

Q.  Now  state  all  about  it. — A.  We  got  papers  from  Venezuela. 
We  had  just  ffot  the  option  from  there  and  we  had  been  negotiating 
for  quite  a  while.  I  seen  every  letter  that  came  from  Deman  Santo, 
the  consul  there  from  Spain.  He  told  us  to  send  a  man  down  there, 
that  there  was  some  valuable  property  there,  and  we  could  get  an 
option  on  it,  iron  ore,  copper,  and  very  valuable  timberland.  So  I 
gave  the  first  money  to  go  down  there  and  get  the  option  on  the 
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million  acres  right  on  the  Orinoco  River — ^what  is  the  line  through 
the  country  going  up  to  Brazil. 

Q.  Now  come  down  to  the  transaction  between  you  and -the  judge 
and  John  Henry  Jones,  please. — ^A.  After  we  got  the  option  I  told 
the  judge  about  it,  and  he  said,  ''  I  would  like  to  see  those  papers. 
Will  you  let  me  see  th«n  ?  "  I  said,  "  Yes."  John  brought  them  over 
the  next  day. 

Q.  John  who? — A.  John  Henry  Jones. 

Q,  AH  right.  Proceed. — A.  And  he  showed  them  to  the  judge, 
and  the  judge  said  they  were  first-class  papers,  all  right. 

Q.  Well,  proceed,  please. — A.  He  woiild  like  to  invest  some  money 
in  them.  He  said  he  would  give  a  note  to  John.  This  was  to  go  to 
London  to  pay  expenses  to  negotiate  to  sell  the  land. 

Q.  Did  he  agree  to  take  an  interest  in  the  option  ? — ^A.  Yes,  sir. 

Q.  What  interest  was  he  to  have — one-third  and  you  one-third  t 
Did  you  say  yes  or  no? — ^A.  Yes,  sir. 

Q.  What  interest  did  Jones  have? — ^A.  The  same. 

Q.  One-third? — ^A.  For  his  services.  He  put  nothing  in  it  He 
did  not  put  any  money  in  it. 

Q.  What  did  the  juage  pay  for  his  one-third  interest;  and  did  he 
give  a  note  for  it  or  not? — A.  A  note. 

Q.  Do  you  know  whom  the  note  was  payable  to? — ^A.  John  Henry 
Jones. 

Q.  How  much  was  the  note? — A.  $500.  The  Providence  Bank 
cashed  it. 

Q.  Wait  a  minute.  You  are  going  too  fast.  Who  indorsed  that 
note? — A.  The  judge  indorsed  it.    I  indorsed  it. 

Q.  Did  the  judge  indorse  it? — ^A.  Yes,  sir. 

Q.  Who  drew  it? — A.  The  judge,  I  think. 

Q.  That  is,  did  he  write  it  himself? — ^A.  I  think  he  did. 

Q.  Do  you  know  when  that  was? — ^A.  I  could  not  say  exactly  the 
date. 

Q.  Was  it  four  years  ago  ? — A.  About  that. 

Q.  At  that  time  did  you  know  that  the  Marian  Coal  Co.  was  party 
defendant  in  a  suit  before  Judge  Archbald,  in  which  Peale  was 
plaintiff? — ^A.  I  do  not  think  they  were  fighting  yet.  I  do  not  think 
thev  were. 

Q.  Do  you  not  know  ? — A.  I  do  not  think  there  was  a  case  on  at  all. 

Q.  Do  you  not  know  that  Mr.  Peale  had  sued  the  Marian  Coal 
Co.  ? — A.  I  know  all  about  Mr.  Peale,  but  I  do  not  think  that  that 
case  had  been  started  at  that  time. 

Q.  Leave  that  out.  Do  you  know  the  Bolands  own  the  principal 
stock  of  the  Marian  Coal  Co.,  William  P.  Boland  and  Christopner 
G.  Boland  ? — A.  I  do,  very  well.    I  have  good  reason  to  know  it. 

Q.  When  that  note  was  drawn  did  you  take  it  to  C.  G.  Boland  to 
have  it  discounted  ? — A.  I  did ;  yes,  sir. 

Q.  Did  you  tell  the  judge  that  you  were  going  to  take  it  to 
Boland  ? — A.  I  think  I  did ;  but  he  said,  "  Take  it  wnere  you  like ;  I 
do  not  care  where  you  take  it."    He  did  not  induce  me  to  go  there. 

Q.  I  understand  that.  When  the  note  was  drawn  the  next  question 
was  to  get  it  discounted,  was  it  not? — ^A.  Yes. 

Q.  And  you  told  the  judge  that  you  were  going  to  carry  it  to  C.  G. 
Boland  for  discount,  and  he  told  you  to  take  it  where  you  pleased? — 
A.  Yes,  sir. 
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Q.  You  took  it  to  C.  G.  Boland  and  he  declined  to  discount  it  ? — ^A. 
He  kept  it  for  two  days,  sir. 

Q.  And  declined  to  discount  it? — ^A.  And  he  never  said  anything 
about  litigation,  because  there  was  no  litigation 

Q-  I  am  not  asking  you  about  that,  Mr.  Williams.  We  will  show 
that  later.    He  did  not  discount  it  ? — A.  No,  sir ;  he  did  not. 

Q.  And  what  did  you  do  with  the  note? — ^A.  I  went  to  the  Mer- 
chants &  Mechanics'  Bank  with  it. 

Q.  Did  you  get  it  discounted  there? — ^A.  I  did  not.  I  brought  it 
back  to  John  Henry  Jones,  and  he  went  up  to  the  Providence  Bank 
und  got  Von  Storch,  the  president  of  the  bank,  to  cash  it. 

Mr.  Manager  Webb.  I  will  state,  Mr.  President,  that  the  note  in 
question  is  a  commercial  paper,  and  we  will  be  able  to  prbduce  it  a 
little  later  and  introduce  it  in  connection  with  this  testimony.  It  is 
now  in  the  bank. 

Q.  (By  Mr.  Manager  Webb.)  Has  that  note  ever  been  paid — ^the 
note  drawn  then? — A.  No;  it  is  partly  paid;  I  do  not  tmow  how 
much  of  it  is  paid.  ■ 

Q.  What  part  of  it  has  been  paid? — A.  It  is  partly  paid. 

Q.  How  much — ^what  part  ? — ^A.  I  do  not  know ;  it  is  none  of  my 
business  to  know. 

Q.  Do  you  know  how  much  of  that  note  has  been  paid  during  the 
last  four  years  since  it  was  made  ? — A.  No,  sir ;  I  do  not  know.  Only 
the  first  time  I  indorsed  it,  and  I  do  not  know  anything  about  it. 

Q.  You  indorsed  it  the  first  time.  Have  you  not  indorsed  it 
since? — A.  No,  sir. 

Q.  Has  it  been  renewed  every  four  months  since  originally  made? — 
A.  Yes,  sir;  and  they  paid  so  much;  but  whether  it  is  paid  in  full  or 
not  I  can  not  say. 

Q.  You  do  not  mean  to  say  you  did  not  indorse  it,  Mr.  Williams  ? 
Did  you  not  indorse  it  every  time? — ^A.  No,  sir;  not  after  that. 

Q.  Did  you  not  indorse  it  on  the  6th  of  last  May  in  the  judge's 
office,  with  Jones  present? — ^A.  I  indorsed  it  once,  I  think,  and  that 
is  all.    He  never  asked  me  to  indorse  it. 

vi.  He  did  not  ask  you  to  indorse  it  ?  Did  you  take  it  to  any  other 
private  citizen  except  Boland  ? — A.  What  ? 

Q,  Did  you  take  that  note  for  discount  to  any  other  private  party 
except  Boland? — ^A.  No,  sir;  not  any  person.  I  never  asked  any- 
body. 

Q.  After  Boland  had  declined  to  discount  it  did  you  subsequently 
tell  him  that  he  had  made  a  mistake  in  not  discounting  the  ludge's 
note? — ^A.  No;  I  did  not  tell  him  that.  He  says  that  I  saia  that; 
that  he  would  save  all  expense ;  but  I  never  said  such  a  thing  to  him, 
ibir,  never. 

Q.  Did  you  ever  sign  a  statement  to  that  effect? — ^A.  No,  sir;  I 
never  signed  a  statement  to  that  effect.  I  would  be  crazy — I  am  mad 
enough  now — but  would  be  crazier  than  a  bug,  sir,  if  I  said  such  a 
thing  as  that,  because  this  man  never  told  me  such  a  thing,  and  how 
could  I  say  it? 

Q.  Let  me  refresh  your  memory.  Do  you  not  know  that  a  man  by 
the  name  of  John  W.  Peale  had  sued  the  Marian  Coal  Co.  in  Judge 
Archbald's  court;  that  he  had  secured  an  injunction  and  taken  an 
account,  and  tiiat  that  suit  was  pending  in  the  judge's  court  when 
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this  note  was  made? — A.  I  do  not  know  such  a  thing.  I  did  not 
know  that  case  was  on. 

Q.  You  were  in  the  judge's  office  very  frequently,  were  you  not? — 
A.  Yes,  sir. 

Q.  Aiid  did  you  not  know  something  about  the  suits  pending  in 
the  district  court  there?— A.  I  knew  about  it  when  it  came  on  to 
trial ;  but  I  did  not  think  it  was  on  then. 

Q.  You  do  not  think  it  was  on  then? — A.  In  1909,  was  it  not 

Q.  Well,  1909? — ^A.  This  note  was  made,  was  it  not,  and  in  1910 
or  1911  that  suit  came  on? 

Q.  The  suit  was  determined  then,  but  I  am  asking  you  if  the  suit 
was  not  pending? — A.  No;  it  was  determined  in  1912. 

Q.  When  were  you  subpoenaed  to  come  down  to  the  hearing  before 
the  Judiciary  Committee  ?  Was  it  Sunday,  May  4  ? — A.  Yes ;  it  was 
on  Sunday. 

Q.  Where  were  you  on  Monday  next  following?  Where  did  you 
go  ? — A.  I  do  not  know. 

Q.  I  ask  you  if  you  did  not  go  to  the  judged  office  immediately 
after  you  were  subpoenaed  to  come  here  in  the  investigation  before 
the  Judiciary  Committee  of  the  House? — ^A.  I  do  not  remember. 

Q.  What,  Mr.  Williams  ? — A.  I  do  not  remember. 

Q.  Perhaps  I  can  refresh  your  memory.  I  ask  if  you  did  not  go 
to  the  judge's  office  to  tell  him  you  wanted  to  get  the  money  to  come 
down  here ;  that  John  Henry  Jones  was  there ;  that  you  renewed  this 
verv  $500  note  we  have  been  talking  about;  that  Jones  took  it  back 
and  the  bank  renewed  it;  and  that  you  told  the  judge  you  would  meet 
him  at  the  depot,  and  he  did  meet  you  there  and  bought  your  ticket? — 
A.  Yes ;  I  know  that. 

Q.  Did  you  go  to  the  judge's  office  on  Monday  morning  after  you 
were  subpoenaed  on  Sunday? — A.  I  for^t;  I  do  not  remember. 

Q.  Speak  a  little  louder,  please,  sir. — ^A.  I  do  not  remember 
whether  I  did  or  not;  I  do  not  remember  about  that. 

Q.  I  ask  you,  then,  if  you  did  not  swear  before  the  Judiciary  Com- 
mittee of  the  House  that  you  did  go  to  Judffe  Archbald  on  the  Mon- 
day following  your  subpoena  on  Sunday  and  ask  him  for  the  money 
to  come  to  Washington^  and  he  told  you  he  would  meet  vou  at  the 
depot  and  give  you  a  ticket,  and  he  did  do  it  ? — ^A.  Well,  I  do  not 
remember  that;  but  I  did  get  the  ticket,  anyhow. 

Q.  Did  you  go  to  Judge  Archbald's  office  on  Monday  morning  after 
you  were  subpoenaed  on  Sunday?  You  can  answer  that  question. — A. 
Well,  all  I  remember — I  remember  that  I  got  the  ticket.  I  do  not 
remember  that  I  went  there  on  Monday. 

Q.  Do  you  remember  seeing  John  Henry  Jones  in  the  judge's 
office? — A.  No  J  I  do  not. 

Q.  Where  did  you  get  the  ticket  and  from  whom? — ^A.  In  the 
depot. 

Q.  From  whom? — ^A.  From  the  judge. 

Q.  How  did  you  know  that  the  judge  was  going  to  be  at  the 
depot? — A.  I  went  there  at  the  same  time. 

Q.  How  did  you  know  that  the  judge  was  going  to  be  at  the  depot 
if  you  had  not  seen  him  before  that  time? — ^A.  I  seen  him  going  there. 

Q.  Had  you  not  seen  him  in  his  office  in  the  morning? — A.  No;  I 
did  not  go  up  with  him  from  the  office.    I  met  him  on  the  street. 
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Q.  You  met  him  on  the  street.  What  did  you  tell  hun? — A..  I  told 
him  that  I  had  no  money  io  go  down. 

Q.  Did  you  tell  him  that  you  were  subpoenaed  to  come  down  here 
and  testify  against  him  ? — A.  To  testify  m  this  thing,  anyhow. 

Q.  And  at  the  depot  he  gave  you  the  money,  or  rather  the  ticket, 
to  come  down.here  with  ? — A.  He  gave  me  the  ticket :  no  money. 

Q.  You  did  not  have  money  enough  to  come  on? — A.  No,  sir;  I 
did  not 

Q.  Where  were  all  these  transactions  between  you  and  Dainty  and 
you  and  the  jud^  about  the  Katydid  dump  and  the  Darling  trans- 
action had — ^m  the  judge's  office  in  Scranton? — A.  Some  of  them. 

Q.  Where  were  the  others  had? — ^A.  It  was  those  three,  anyhow. 

Q.  Those  three.  Is  the  judge's  office  in  the  Federal  building  in 
Scranton? — ^A.  Yes,  sir. 

Q.  How  often  have  you  been  in  the  judge's  office  during  the  last 
two  years  do  you  suppose? — ^A.  Oh,  very  often;  about  three  or  four 
times  a  week  maybe. 

Q,  Did  you  come  down  to  Washington  in  February  and  testify  in 
this  Katydid  matter?— A.  What? 

Q,  Did  you  come  to  Washington  on  or  about  Februarjr  21,  1912, 
and  testify  before  another  tribunal,  other  than  the  Judiciary  Com- 
mittee, about  this  matter? — ^A.  Yes. 

Q.  That  was  some  time  in  February? — A.  Yes. 

Q.  When  you  went  back  home  did  you  tell  the  judge  that  you  had 
testified  down  here? — ^A.  What? 

Q.  When  you  went  back  to  Scranton  did  you  tell  the  judge  that 
TOO  had  come  down  here  and  made  this  statement? — ^A.  I  did;  yes. 

Q.  You  say  you  did? — A.  Yes. 

Q.  How  long  was  it  after  you  returned  to  Scranton  that  you  told 
him  that  you  had^  been  down  here? — A.  I  do  not  remember  how  Ions 
it  was — whether  it  was  the  next  day  or  whether  it  was  in  a  week;  1 
could  not  say. 

Q.  At  any  rate,  immediately  after  you  testified  before  the  Attorney 
General? — ^A.  I  do  not  know. 

Q.  You  did  go  back  to  Scranton  and  tell  the  judge  about  it? — A. 
I  did  tell  him;  ves. 

Mr.  Clark  ox  Wyoming.  Mr.  President,  the  Senate  has  now  been 
in  session  since  12  o'clock.  I  doubt  from  the  course  of  the  exami- 
nation whether  this  witness  can  conclude  his  testimony  this  evening ; 
and,  if  it  is  entirely  agreeable  to  the  managers  on  tne  part  of  the 
House,  I  should  like  to  make  a  motion  that  the  Senate  sitting  as  a 
CJowrt  of  Impeachment  do  now  adjourn. 

Mr.  Manager  Webb.  I  will  say,  Mr.  President,  that  that  is  entirely 
agreeable  to  the  managers. 

The  PREsroENT  pro  tempore.  The  Senator  from  Wyoming  moves 
that  the  Senate  sitting  as  a  Court  of  Impeachment  do  now  adjourn. 

The  motion  was  agreed  to,  and  (at  5  o'clock  and  30  minutes  p.  m.) 
the  Senate  sitting  as  a  Court  of  Impeachment  adjourned. 


THUBSDAY,  DECEMBEB  5,  1912. 

In  the  Senate  or  the  Unfted  States. 


The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
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ment  against  Robert  W.  Archbald,  the  respondent  appeared  with  his 
counsel,  Mr.  Worthington,  Mr.  Simpson,  and  Mr.  Robert  W.  Arch- 
bald,  jr. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  prorided  for  them. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  make 
proclamation. 

The  Assistant  Sergeant  at  Arms  (Mr.  Cornelius)  made  the  usnal 
proclamation. 

The  President  pro  tempore.  The  Journal  of  the  last  sitting  of  the 
court  will  be  read. 

Mr.  Gallinger.  Mr.  President,  I  would  raise  the  question  of  a 
quorum. 

The  President  pro  tempore.  The  Senator  from  New  Hampshire 
makes  the  point  of  no  quorum.    The  Secretary  will  call  the  roll. 

The  Secretary  called  the  roll  and  the  following  Senators  answered 
to  their  names: 

Present:  Ashurst,  Bacon,  Bailey,  Bankhead,  Borah,  Brandegee, 
Bristow,  Brown,  Bryan,  Burnham,  Burton,  Clapp,  Clark  of  Wyo- 
ming, Clarke  of  Arkansas,  Crane,  Crawford,  Culberson,  Cullom, 
Curtis,  Davis,  Dixon,  du  Pont,  Fletcher,  Foster,  Gallinger,  Gardner, 
Guggenheim,  Hitchcock,  Johnson  of  Maine,  Johnston  of  Alabama, 
La  FoUette,  Lea,  Lodge,  McCumber,  McLean,  Martin  of  Virginia, 
Martine  of  New  Jersey,  Massey,  Myers,  Newlands,  O'Gorman, 
Oliver,  Overman,  Page,  Penrose,  Perkins,  Perky,  Pomerene,  Rich- 
ardson, Root,  Shively,  Smith  of  Arizona,  Smith  of  Georgia,  Smith 
of  Maryland,  Smith  of  Michigan,  Smith  of  South  Carolina,  Smoot, 
Stephenson,  Sutherland,  Swanson,  Thornton,  Townsend,  Warren, 
Wetmore,  Works — 65. 

Mr.  Culberson.  The  Senator  from  Oregon  [Mr.  Chamberlain]  is 
absent  necessarily  on  business  of  the  Senate.  I  make  that  announce- 
ment for  the  day. 

Mr.  Page.  On  account  of  the  continued  illness  of  my  colleague 
[Mr.  Dillingham],  he  is  absent  from  the  city. 

Mr.  Works.  The  senior  Senator  from  Washington  [Mr.  Jones] 
is  necessarily  absent  on  business  of  the  Senate.  I  make  this  an- 
nouncement for  the  day. 

Mr.  Shively.  My  colleague  [Mr.  Kern]  is  unavoidably  absent 
from  the  Senate.    I  make  this  announcement  to  stand  for  the  day. 

The  PfiEsroENT  pro  tempore.  Upon  the  call  of  the  roll  of  the 
Senate  65  Senators  have  responded  to  their  names.  A  quorum  of 
the  Senate  is  present.  The  Secretary  will  read  the  Journal  of  the  last 
session  of  the  Senate  sitting  as  a  Court  of  Impeachment. 

The  Journal  of  yesterday's  proceedings  of  the  Senate  sitting  as 
a  Court  of  Impeachment  was  read. 

Mr.  Worthington.  I  should  like  to  hear  read  again  what  is  in 
the  minutes  as  to  the  description  of  the  papers  which  were  subject 
matter  of  the  vote.  As  I  understood  it,  it  did  not  seem  to  me  to  be 
correct. 

The  PREsmENT  pro  tempore.  The  Secretary  will  again  read  the 
item. 

The  Secretary  read  as  follows : 

Pending  tbe  examination  of  the  witness,  Mr.  Webb  offered  in  evidence  copy 
of  an  assignment  by  K  J.  WilUams  to  WilUam  P.  Boland  of  two  oi)tlon8  cover- 
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log  a  culm  bank,  known  as  "  Katydid,"  executed  on  the  5th  of  September,  A.  D. 
lOU. 

Mr.  WoRTHiNGTON.  That  is  correct. 

The  President  pro  tempore.  If  there  are  no  objections  to  the 
Journal,  it  will  be  considered  as  approved. 

Mr.  Bankhbad.  Mr.  President,  I  ask  that  I  may  be  sworn. 

The  PsEsmENT  pro  tempore.  Senators  who  are  present  who  have 
not  heretofore  been  sworn  will  advance  to  the  desk  and  take  the  oath. 

Mr.  Bankhead  and  Mr.  Lea  advanced  to  the  Vice  President's  desk, 
and  the  oath  was  administered  to  them  by  the  President  pro  tempore. 

Mr.  Works.  Mr.  President,  I  offer  the  following  order. 

The  PREsnoENT  pro  tempore.  It  will  be  read. 

The  Secretary  read  as  follows: 

Ordered,  That  such  briefs  and  citations  of  authorities  as  have  already  been 
prepared  by  the  managers  on  the  part  of  the  House  and  counsel  for  the  re- 
spondoit  be  filed  with  the  Secretary  and  printed  in  the  Record  for  the  im- 
mediate use  of  Senators. 

Mr.  Manager  Clayton.  Mr.  President,  I  thought  the  Senate  had 
indicated  its  pleasure  yesterday^  to  await  the  disposition  of  the  mat- 
ter of  presentmg  the  briefs  until  the  argument  of  the  case  was  to  be 
had. 

I  wish  to  say,  Mr.  President,  assuming  the  ruling  of  the  Senate 
yesterday  to  be  to  the  effect  that  the  managers  would  not  be  ex- 
pected to  bring  any  brief  to-day,  they  have  not  brought  a  brief  into 
the  Senate  at  this  time.  If,  however,  Mr.  President,  the  Senate  sees 
fit  to  adopt  that  order,  the  managers  will  acquiesce  in  it,  and  will  at 
the  earli^  practicable  moment  bring  into  the  Senate  the  brief  which 
thev  have  prepared  (and  to  which,  perhaps,  they  may  wish  to  add  a 
little  between  now  and  the  time  of  its  presentation)  and  file  it  in 
accordance  with  the  order,  so  that  it  may  be  printed. 

Mr.  WoRTHiNGTON.  Wc  too,  Mr.  President,  had  assumed  that  that 
matter  would  come  up  later  in  the  trial.  But  very  soon  after  the 
brief  of  the  managers  shall  be  filed,  of  which  we  will  be  furnished  a 
copy  of  course,  we  will  submit  our  brief  in  reply. 

The  PREsmENT  pro  tempore.  Is  there  obiection  to  the  order  which 
has  been  read  from  the  desk?  The  Chair  nears  none,  and  it  will  be 
considered  as  having  been  unanimously  ordered. 

Mr.  Manager  Webb.  Mr.  President,  may  I  at  this  point  make  one 
correction  in  the  Record?  On  page  98,  in  the  right-hand  column, 
five  paragraphs  from  the  bottom,  the  question  was,  "  I  understand 
that  when  the  note  was  gone,"  etc.  It  should  read,  ''  when  the  note 
was  drawn." 

The  President  pro  tempore.  That  correction  is  recognized  as 
proper  by  all,  and  it  will  be  made. 

Mr.  TVorthington.  Mr.  President,  I  would  like  to  ask  whether  we 
can  be  furnished  with  a  copy  of  the  proceeding  each  day. 

The  PREsroENT  pro  tempore.  Undoubtedly. 

Mr.  WoRTHiNGTON.  We  have  none  on  our  desks. 

The  President  pro  tempore.  The  Chair  will  direct  that  there  be 
furnished  each  day  to  the  counsel  and  the  managers  a  sufficient 
number  of  copies.  The  Chair  is  informed  that  they  are  now  upon 
the  desk  of  the  counsel. 

Mr.  Worthington.  I  meant  the  Congressional  Record. 

81525— S.  Doc.  1140,  vol  1.  62^^^ ^12 
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The  President  pro  tempore.  The  Chair  will  direct  that  the  man- 
agers and  the  counsel  for  the  respondent  be  furnished  with  copies  of 
the  Kecord  also  each  day. 

Mr.  Manag;er  Webb.  May  I  now  ask  that  Mr.  E.  J.  Williams  be  re- 
called as  a  witness? 

Mr.  Manager  Clayton.  Mr.  President,  my  brother  Webb  was  not 
at  the  session  held  by  the  managers  this  morning.  He  was  detained 
elsewhere,  but  all  the  managers,  with  the  exception  of  my  brother 
Webb,  were  present  It  was  called  to  our  attention  that  a  certain  wit- 
ness who  has  been  subpoenaed  announced  that  he  did  not  intend  to 
come  here  unless  brought  on  process  issued  by  the  Senate.  It 
appeared  yesterday,  Mr.  President,  from  reading  the  returns  of  the 
Sergeant  at  Arms,  that  Mr.  J.  H.  Kittenhouse,  an  important  witness 
in  this  case,  had  been  regularly  subpoenaed  to  attend  and  was  required 
to  be  here  yesterday.  He  was  not  here  yesterday.  He  is  not  here  to- 
day. He  is  the  witness  who,  we  are  informed,  said  he  would  not 
come  unless  brought  here  by  process  of  the  Senate. 

Therefore,  Mr.  President,  I  ask  to  have  called  the  officer  who  served 
the  subpoena  upon  the  witness  and  prove  the  service.  Then  I  shall 
ask  for  an  attachment  to  bring  him  here. 

The  President  pro  tempore.  He  will  be  called. 

James  K.  Julian  appeared  and  was  sworn. 

Mr.  Manager  Clayik)n.  Mr.  President,  will  you  interrogate  him  as 

to  the  service? 

The  President  pro  tempore.  Mr.  Julian,  were  you  charged  with 
the  service  of  a  subpoena  upon  Mr.  J.  H.  Kittenhouse  ? 

Mr.  Julian.  I  was. 

The  President  pro  tempore.  Did  you  serve  it  ? 

Mr.  Julian.  I  did. 

The  President  pro  tempore.  At  what  time  and  place? 

Mr.  JuiiiAN.  Saturday,  November  3,  at  10  a.  m.,  713  Connell 
Building,  Scranton,  Pa. 

The  President  PRO  tempore.  In  what  manner  did  you  serve  him? 

Mr.  Julian.  I  served  him  personally  and  left  a  copy. 

The  President  pro  tempore.  Delivering  him  a  copy  ? 

Mr.  Julian.  Delivering  him  a  copy. 

Mr.  Manager  Clayton.  I  failed  to  catch,  Mr.  President,  whether 
you  asked  the  witness  what  his  office  is. 

Mr.  Julian.  I  am  an  employee  in  the  office  of  the  Sergeant  at 
Arms  of  the  Senate. 

Mr.  Manager  Clatton.  And  by  the  direction  of  the  Sergeant  at 
Arms  of  that  office  jou  served  this  subpoena  upon  J.  H.  Kittenhouse  f 

Mr.  Julian.  I  did. 

Mr.  Manager  Claytx)n.  Mr.  President,  I  make  the  statement  that 
we  are  entitled  to  this  attachment  by  reason  that  the  witness  was 
not  here  at  the  sitting  when  his  name  was  called.  Therefore  I  should 
like  for  him  to  be  called  now. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  call  the 
name  of  the  witness. 

The  Assistant  Sergeant  at  Arms.  James  H.  Kittenhouse !  James 
H.  Kittenhouse!    James  H.  Kittenhouse!     Appear  and  answer  the 

summons.  . 

Mr.  Manager  Clayton.  The  witness  not  having  answered,  Mr. 
President,  I  move  for  the  appropriate  order. 
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The  F&EfiiDENT  FBO  TEMPORE.  The  manager  will  send  it  to  the  desk, 
and  it  will  be  acted  upon  at  once. 

Mr.  Manager  Clayton  (after  a  pause).  I  will  ask  that  the  Secre- 
tary report  the  proposed  order. 

The  President  pro  tempore.  The  Secretary  will  report  it. 

The  Secretary  read  as  follows: 

Ordered,  That  an  attachment  do  issne  In  accordance  with  the  rules  of  the 
Senate  of  the  United  States  for  one  J.  H^  Rittenhouse,  a  witness  heretofore 
duly  subpcenaed  in  this  proceeding  on  belialf  of  the  managers  of  the  House  of 
Representa  tires. 

The  President  pro  tempore.  Is  there  objection  to  the  adoption  of 
the  order  just  read  from  the  desk?  If  not,  it  will  be  considered  as 
having  been  unanimously  adopted,  and  the  necessary  attachment 
will  be  issued. 

Mr.  Manager  Webb.  Now,  I  ask  that  E.  J.  Williams  be  called.  It 
has  been  sug;gested  that  the  few  remaining  questions  which  I  am 
to  ask  this  witness  may  be  heard  more  distinctly  by  standing  at  this 
point  in  the  Chamber.     [Taking  a  position  in  the  aisle.] 

E.  J.  Williams  appeared  and  took  the  seat  at  the  Secretary's 
desk  provided  for  witnesses. 

By  Mr.  Manager  Webb  : 

Q.  Mr.  Williams,  yesterday  afternoon,  just  before  the  Senate  ad- 
journed, I  asked  you  if  you  knew  that  C.  G.  and  W.  P.  Boland  were 
parties  to  a  lawsuit  pending  at  the  time  you  presented  that  note 
to  them  from  Judge  Archbald,  and  you  said  you  did  not  remember. 
Is  that  correct  ? — A.  I  can  not  hear  you  very  well,  sir. 

Q.  Yesterday  afternoon  I  understood  you  to  say  that  when  the 
note  was  drawn  by  Judge  Archbald  to  John  Henry  Jones  and  signed 
by  Judge  Archbald,  and  indorsed  by  Judge  Archbald,  yourself,  and 
Jones,  and  was  turned  over  to  you  to  be  discounted,  and  when  you 
started  to  Mr.  Boland  to  have  him  discount  it  you  did  not  know 
that  W.  P.  or  Christy  Boland  were  parties  to  a  suit  then  pending  in 
Judge  Archbald's  court?— A.  I  do  not  think  they  were,  sir. 

Q.  If  I  may  be  permitted  to  refresh  your  recollection,  let  me 
ask  you  if  you  did  not  swear  before  the  Judiciary  Committee  last 
May 

Mr.  Wobthington.  On  what  page? 

Mr.  Manager  Webb.  Page  479. 

The  Witness.  Look  at  the  date  on  the  note  and  look  at  the  date 
of  the  suit. 

Q.  (By  Mr.  Manager  Webb.)  If  the  note  was  drawn  in  the  sum- 
mer or  fall  of  1909. — A.  Yes.    There  was  no  suit  then. 

Q.  Let  me  ask  you  this  question.  Did  vou  not  swear  before  the 
Judiciary  Committee  as  follows  ? — ^A.  I  might  swear  wrong  you  know, 
because  I  did  not  know  the  date  exactly. 

Q.  Listen  to  this  question  please,  Mr.  Williams : 

The  Ghaibhan.  At  the  time  yon  presented  the  note  to  Boland  and  asked  him 
to  dlsconnt  it,  did  you  know  that  either  one  or  both  of  the  Bolands  was  party 
defendant  in  a  case  pending  before  Jndge  Archbald? 

Mr.  WiMJAMS.  Well.  I  did  know;  but  I  did  not  think  of  that,  thonph— that 
Uiat  bad  anything  to  do  with  it 

Did  you  swear  to  that  before  the  Judiciary  Committee  ? 

A.  I  did  not  know  and  never  considered  anything  of  the  kind. 
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Q.  Judge  Archbald  in  his  answer  admits  that  when  this  note  was 
executed  by  him  and  turned  over  to  you  and  Jones  for  discount  there 
was  a  suit  pending  in  his  court  in  which  the  two  Bolands  were  par- 
ties because  they  owned  two-thirds  interest  in  the  Marian  Coal  Co. 
If  the  Judge  knew  that,  I  ask  if  you  did  not  know  it  too? — ^A.  No, 
sir :  I  did  not  know  it. 

0-  I  ask  you  if  you  did  not  swear  before  the  Judiciary  Committee 
that  you  did  know  it?     [Beading:] 

Well,  I  did  know,  but  I  did  not  think  that  had 

A.  No,  sir. 

Q.  (Continuing  reading:) 

That  had  anything  to  do  with  It. 

A.  No,  sir;  not  with  me  at  that  time.  I  did  not  go  there  on  any 
suit  or  any  consideration  of  any  suit.  I  went  there  as  a  friend  to 
them. 

Q.  I  understand  that,  Mr.  Williams. — ^A.  They  were,  I  think, 
friendly  with  me  all  right. 

Q.  The  point  I  want  to  bring  out  is  whether  or  not  you  knew  when 
you  carried  that  note  to  the  Bolands  that  they  were  interested  in  a 
suit  then  pending  in  Judge  Archbald's  court? — A*  I  never  consid- 
ered that  at  all. 

Q.  Did  you  swear  last  May  before  the  Judiciary  Committee  that 
you  knew  it? — A.  I  do  not  remember  whether  I  did  or  not 

Q.  You  were  intimate  with  the  Bolands,  were  you  not? — A.  Very 
intimate  with  them ;  yes,  sir. 

Q.  And  intimate  with  the  judge? — ^A.  Yes,  sir;  with  them  all, 

Q.  Do  you  mean  to  say  tnat  you  did  not  know  the  Bolands  were 
interested  in  a  suit  with  Peale  against  the  Marian  Coal  Co.? — ^A. 
No,  sir;  I  did  not  know.  I  am  perfectly  honest  in  my  opinion  all 
right  that  I  did  not  know,  and  never  considered  it  in  the  transaction 
at  all. 

Q.  I  asked  you  yesterday  afternoon  if  you  did  not  go  to  Judge 
Archbald  immediately  after  you  were  subposnaed  to  come  down  and 
testify  before  the  Ju<iiciary  Committee  and  you  answered,  "  I  do  not 
remember."  Do  you  remember  now  whether  or  not  you  did  go  to 
Judge  Archbald's  office  immediately  after  you  were  subpoenaed  to 
come  before  the  Judiciary  Committee? — A.  I  should  not  wonder  a 
bit  if  I  did. 

Q.  Did  you  ? — A.  Yes,  sir ;  I  did. 

Q.  Did  you  go  to  his  office  in  the  Federal  building  in  Scranton 
immediately  after  you  were  subpoenaed  to  come  before  the  Judiciary 
Committee? — A.  iTes,  sir. 

Q.  I  ask  you  if  you  swore  this  before  the  Judiciary  Committee — ;— 

Mr.  WoRTHiNGTON.  On  what  page? 

Mr.  Manager  Webb.  Page  800.     [Reading:] 

The  Chaibman.  John  Henry  Jones,  teetifylng  last  Saturday,  I  beHeve,  said 
that  when  he  went  to  Judge  Archbald's  office  last  Monday — ^that  is,  the  Monday 
before  the  one  just  gone — to  have  a  note  Indorsed  by  the  judge,  he  found  you 
present.    Were  you  there? 

Mr.  Williams.  Yes,  sir. 

The  Chairman.  That  was  after  you  had  been  subpoenaed  to  testify  before  this 
committee,  was  it  not? 

Mr.  Willi  A  M«.  I  ffuess  it  was;  yes,  sir. 
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The  Ghaibman.  Wliy  did  you, go  to  Judge  Archbald's  oflElce  after  you  bad  been 
Bubpcenaed  to  come  before  tbie  committee  to  testily? 

Mr.  Williams.  I  did  not  go  about  the — I  just  told  him  I  was  subpconaed!  on 
the  case. 

The  Ghaisman.  You  went  down  to  his  office  to  tell  him  you  had  been  sub- 
poenaed? 

Mr.  Williams.  Yes,  sir;  I  got  subpoenaed. 

The  Ghaibman.  What  else  did  you  tell  him? 

Mr.  Williams.  That  is  all  he  said  to  me,  to  tell  the  truth,  and  the  whole 
truth,  about  it;  and  that  is  all.  And  that  is  all  the  talk  I  had  about  the 
thing  altogether.  "  Tell  the  whole  trutii  to  them,"  he  says,  "  the  whole  thing." 
That  is  what  the  Judge  said  to  me. 

The  Ghaisman.  How  many  conversations  have  you  had  with  Judge  Archbald 
about  the  sale  of  this  culm  bank  since  Mr.  Brown  examined  you  on  March  23, 
1912? 

Mr.  Williams.  Not  many. 

The  Ghaibman.  How  many  would  you  say,  Mr.  Williams? 

Mr.  Williams.  Well,  I  mis^t  have  three  or  four  talks  with  him  now  and  then. 

Is  that  correct  ?  Is  it  true  that  you  were  in  "Judge  Archbald's 
office A.  Yes,  sir. 

Q.  On  Monday  morning,  after  having  been  subpoenaed  here  on 
Sunday? — A.  Yes,  sir. 

Q.  Why  did  you  go  to  Judge  Archbald's  office  immediately  after 
you  were  subpoenaed  to  come  down  here  and  testify  in  this  investiga- 
tion before  the  House  committee  ?— A.  I  think  it  was  natural  for  me 
to  go  there,  was  it  not? 

Q.  Why  was  it  natural? — A.  And  tell  him  what  was  going  on. 
That  is  tne  point.  He  told  me  then,  sir,  to  tell  the  truth  and  let 
the  consequences  ffo  where  they  will.  That  is  what  he  told  me,  and 
I  am  telling  you  the  truth. 

Q.  So  vou  remember  this  morning  that  you  did  go  to  his  office, 
and  you  3id  not  remember  it  yesterday.  Now,  I  ask  you  if  you  dia 
not  give  this  to  the  Judiciary  Committee  as  a  reason  why  you  went 
there.    It  is  found  on  page  803,  in  your  testimony : 

Mr.  Williams.  He  did  pay  my  fare ;  yes,  sir. 

Mr.  Webb.  You  did  say,  too.  that  the  only  time  you  saw  him  was  at  the 
railroad  station;  is  that  right? 

Mr.  Williams.  I  seen  him.  I  was  in  the  office  Monday  morning,  and  I  was 
there  for  the  same  purpose  as  I  was  when  I  went  to  the  depot  to  meet  him — to 
get  money  to  come  here.    That  was  my  object. 

Did  you  swear  that  before  the  Judiciary  Committee? — A.  Yes,  sir. 

The  Pbesibent  pro  tempore  (after  a  pause).  The  witness  has  an- 
swered the  question. 

The  WrrNESS.  Yes,  sir. 

Q.  (ByMr.  Manager  Webb.)  Now,  one  more  question,  Mr.  Wil- 
liams. When  you  were  talking  to  the  judge  about  Mr.  May's  refusal 
to  let  you  have  this  option,  after,  as  you  said^  yesterday,  Mr.  May 
had  gruffly  declined  to  give  it  to  you,  did  the  judge  then  and  there 
tell  you  that  he  had  some  cases  in  which  Brownell  was  interested, 
and  that  he  would  go  to  see  Brownell  ? — A.  You  say  that — I  do  not 
understand  you  all  right.    I<et  me  understand  you  better. 

Q.  I  ask  you  if,  after  Mr.  May  had  gruffly  declined  to  let  you 
have  this  option  on  the  Katydid  culm  bank  and  you  returned  to  the 
judge  with  that  information,  if  the  judge  told  you  then  and  there 
that  he  had  some  cases  before  his  court  in  which  Brownell  was  inter- 
ested?— A.  No;  I  picked  up  the  paper  myself,  sir,  off  the  desk  there. 
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"Here  are  some  cases,"  I  said,  "a^inst  the  Erie,  ain't  they — ^these 
lighterage  cases — ^two  cases  there? " 

Q.  Let  me  ask  you  iJiis  question,  then :  On  page  588  of  the  record 
before  the  House  Committee  on  the  Judiciary  I  ask  you  if  the  chair- 
man did  not  make  this  statement  to  you : 

And  he  told  you — 

Eeferring  to  the  judge — 

that  the  Lighterage  case  was  one  of  tfie  cases  that  Brownell  and  the  raUroad 
company  were  interested  In? 
Mr.  WnxiAMS.  Yes,  sir. 

The  WrrNBSS.  Yes,  sir:  those  are  the  cases  that  are  on  the  paper. 

Q.  (By  Mr.  Manager  Webb.)  Did  he  tell  you  that  Brownell  was 
interested  in  those  cases  ? — ^A.  M^o,  sir ;  he  did  not  tell  me  nothing  of 
that  kind. 

Q.  I  thought  you  said  yesterday  that  you  knew  that  Mr.  Brownell 
was  marked  counsel? — A.  I  did  not  tell  you  any  such  thing,  sir. 

Q.  What? — A.  I  did  not  tell  you  that.  I  told  you  that  I  picked 
up  that  paper  off  the  desk  and  the  two  cases  I  seen  there,  and  I  asked 
wnat  "  liffhteiage  "  fifieant.  I  did  not  know  what  it  meant  at  all.  I 
did  not  know  what  lighterage  was,  and  he  explained  to  me  the 
lighterage. 

Q.  Why  were  you  examining  the  United  States  Commerce  Court 
judge's  docket?  Why  were  you  examining  his  docket  at  that  time? 
When  you  were  talking  about  securing  this  culm  dump  from  the 
Erie  Railroad,  why  were  you  examining  his  docket? — ^A.  I  do  not 
understand  that. 

Q.  ^Vhy  were  you  examining  the  judge's  docket — the  brief,  or 
whatever  you  call  it? — A.  The  trial  list  was  on  the  table,  on  the  desk. 

Q.  Why  were  you  looking  into  the  trial  list  of  cases  before  his 
court? — A.  I  just  looked  at  it  and  picked  it  up. 

Q.  Was  the  word  "lighterage"  written  on  it? — A.  Yes,  sir. 

Q.  Did  you  then  ask  the  judge  what  "lighterage"  meant? — ^A.  I 
did;  yes,  sir. 

Q.  Did  he  tell  you  then  that  that  was  one  of  the  cases  in  which 
Brownell  was  interested  and  that  he  would  go  to  see  Brownell? — 
A.  That  that  was  one  of  the  cases  against  the  Erie  at  the  time. 

Q.  Why  were  you  talking  about  cases  which  the  Erie  had?  Was 
it  because  you  were  trying  to  get  this  dump  from  the  Erie  ? — A.  Be- 
cause those  were  the  cases  that  I  seen  on  the  list,  sir. 

Q.  And  you  were  trying  to  get  the  Katydid  dump  from  the  Erie — 
from  Mr.  May?    Is  that  right?— A.  What? 

Q.  And  that  you  were  trying  to  get  the  Katydid  culm  dump 
through  Mr.  May  from  the  Erie  Railroad  ?  Is  that  right  ? — ^A,  No ; 
I  was  not.  I  told  you  that  those  are  the  first  cases  that  I  seen  on 
the  list. 

Q.  I  understand.  And  the  Erie  Railroad  owned  this  culm 
dump  ? — ^A.  Yes,  sir. 

Q.  And  you  were  trying  to  get  the  culm  dump  from  Mr.  May,  who 
was  the  agent  of  the  Erie  Railroad,  by  being  the  manager  of  the 
coal  company — that  you  were  trying  to  get  this  dump  from  Mr.  May? 
Now,  can  you  tell  me  why  you  and  Judge  Archbald  should  discuss 
the  two  cases  at  that  particular  time  concerning  the  Erie  Railroad 
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Co.,  which  company  was  a  party  defendant  in  his  Commerce  Court 
at  that  time  ? — A.  I  can  not  tell  you  why. 

Q.  You  can  not  tell  us  why  ? — ^A.  I  can  not  tell  you  why,  sir,  be- 
cause those  were  the  first  cases  I  seen  there  on  the  paper. 

Q.  Let  me  ask  you  this  question:  How  long  after  you  and  the 
judge  discussed  these  Lighterage  cases  was  it  before  the  judge  went 
to  New  York  to  see  Mr.  Brownell? — ^A.  Oh,  well,  I  could  not  tell 
you  that. 

Q.  Was  it  three  days  or  a  week? — ^A.  How  could  I  tell  you  that? 
I  do  not  keep  those  things  stamped  on  my  mind,  you  know.  I  could 
not  tell  you  whether  it  was  a  week  or  whether  it  was  a  month.  I  do 
not  know. 

Q.  You  know  it  was  not  a  month,  do  you  not? — A.  What? 

Q.  You  know  it  was  not  a  month? — ^A.  I  could  not  tell  you. 

Q.  Anyway,  I  imderstood  you  to  say  that  the  judge  told  you  that 
he  had  gone  to  New  York  and  had  seen  Brownell,  and  also  that 
he  had  seen  Mr.  May  on  the  street  the  day  before,  and  that  Mr.  May 
said,  "  Tell  Mr.  Williams  to  come  up  and  he  can  get  that." — A.  That 
is  right^  sir. 

Q.  Listen,  Mr.  Williams :  "  Mr.  May  likes  you  very  much  and  you 
can  get  that  and  anything  else  you  want." — ^A.  Oh,  well,  that  is  right. 

Q.  How  much  of  that  did  he  tell  you  ? — A.  That  is  all  right.  How 
is  that? 

Q.  How  much  of  that  did  he  tell  you  ?  Did  he  tell  you  that  May 
had  told  him  to  tell  you  to  come  up  and  get  the  option  ? — A.  I  went 
up  ri^t  straight,  sir,  and  got  it. 

Q.  Who  told  you  to  go  and  get  it? — A.  Judge  Archbald  told  me 
to  go  and  get  it ;  that  he  had  seen  May,  happened  to  meet  him  on  the 
street,  and  that  he  told  him  to  tell  me  to  come  up  and  see  him.  I 
went  up  and  got  it. 

Q.  And  at  that  time  he  had  already  seen  Brownell?  Is  that 
right? — ^A.  Yes, sir. 

Q,  That  he  had  been  to  New  York  and  had  seen  Brownell? — A. 
That  is  all  right. 

Q.  I  want  to  ask  you  if  joxx  talked 

Mr.  PoMERENE.  Mr.  President,  I  should  like  to  have  the  question 
submitted  to  the  witness  which  I  send  to  the  desk,  and  also,  following 
that  question,  one  other. 

The  President  pro  tempore.  The  Question  desired  to  be  propounded 
to  the  witness  by  the  Senator  from  6hio  will  be  read. 

The  Secretary  read  as  follows: 

Q.  I>ld  you  or  Judge  Archbald  firsi:  speak  about  these  cases  being  on  the  trial 
]i8t? 

The  Witness.  No,  sir. 

Mr.  Pomerene.  I  suggest  that  the  question  be  repeated  to  the 

witness. 

The  PRBsmENT  pro  tempore.  The  Secretary  will  again  read  the 
question  to  the  witness. 

The  Secretary  again  read  the  question. 

The  Wftness.  No,  sir.  I  looked  at  the  cases  myself.  Judge  Arch- 
bald did  not  tell  me. 

jfr.  Pomerene.  I  do  not  believe  the  witness  understands  the  que9» 

tion. 
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The  President  pro  tempore.  The  witness  has  substantially  an- 
swered the  question,  the  Chair  thinks. 

Mr.  PoMERENE.  Which  one  first  mentioned  the  fact  of  these  cases 
being  on  the  docket? 

The  Witness.  Me,  sir. 

The  President  pro  tempore.  The  next  question  desired  to  be  prj- 
pounded  by  the  Senator  from  Ohio  will  be  read : 

The  Secretary  read  as  follows : 

Q.  Did  you  and  the  judge  ever  before  speak  of  other  cases  on  the  docket? 

The  Witness.  No,  sir;  never  before. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Williams,  then  you  say  that  that 
is  the  only  time  you  and  the  judge  ever  discussed  cases  on  his 
docket?— A.  What? 

Q.  I  understand  you  to  say  that  that  is  the  only  time  you  and 
the  judge  ever  discussed  cases  on  his  docket? — ^A.  Only  as  I  askod 
him  the  (j^uestion  of  what  lighterage  meant.  That  was  the  only 
question,  sir. 

Q.  But  the  question  was,  Did  you  and  the  judge  ever  discuss  any 
other  cases  on  his  docket? — ^A.  ifo,  sir. 

Q.  That  is  the  only  case,  then,  that  you  ever  discussed  with  him? — 
A.  The  only  case,  sir. 

Mr.  Manager  Webb.  Mr.  President,  I  should  like  to  introduce  ilie 
following  letter 

Mr.  Worthinoton  (after  examining  the  letter).  That  is  agreed  to. 

Mr.  Manager  Webb.  I  desire  that  me  letter  shall  be  read. 

Now,  Mr.  Williams,  I  wish  you  would  please  listen  to  this  letter. 

The  President  pko  teacpore.  llie  Secretary  will  read  as  reauested. 

The  Secretary  read  the  following  letter,  which  was  markea  "  Ex- 
hibit No.  10  "  : 

U.  8.  S.  Exhibit  10. 
[R.  W.  ArchlMiId,  Jndge.     United  States  Commerce  Court,  Washington.] 

ScaiLNTON,  Pa.,  Beptember  20,  191U 

My  Deab  Mk.  Ck>NN:  This  wUl  introduce  Mr.  Edward  WUUamB,  who  is 
interested  with  me  in  the  culm  dump  about  which  I  spoke  to  you  the  other  day. 
We  have  options  on  it  both  from  the  Hillside  Ck>al  Ck)mpany  and  from  Mr. 
Robertson,  representing  Robertson  and  Law,  these  options  covering  the  whole 
interest  in  the  dump.  This  dump  was  produced  in  the  operation  of  the  Katydid 
colliery  by  Robertson  and  Law,  and  extends  to  the  whole  of  the 'dump  to 
produced.  I  have  not  seen  it  myself,  but  as  I  understand  it  this  dump  consistB 
of  two  dumps  a  little  separate  ft*om  each  other,  but  all  making  up  one  general 
culm  or  refuse  pile  made  at  that  colliery.  Mr.  Williams  will  explain  further 
with  regard  to  it,  if  there  is  anything  which  you  want  to  know. 
Tours,  very  truly, 

R.  W.  Abc*hbald. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Williams,  did  you  carry  that 
letter  by  your  hand  to  Mr.  Conn  ? — ^A.  Yes,  sir. 

Q.  You  did? — ^A.  Yes,  sir. 

Q.  I  believe  you  stated  yesterday  that  you  proposed  to  sell  to  Mr. 
Conn  for  $20,000?— A.  What? 

Q,  I  believe  that  you  stated  that  you  proposed  to  sell  to  Mr. 
Conn  for  $20,000?— A.  No,  sir;  I  did  not 

Q.  No;  it  was  27^  cents  a  ton  that  you  agreed  to  sell  to  him  for? — 
A.  Yes,  sir;  that  is  right  now,  but  the  $20,000  was  not  in  it  at  all. 
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Q.  Anrway,  that  deal  was  not  consummated — ^not  closed — Conn 
did  not  buy  it? — A.  They  did  not  think  that  the  title  was  good 
enough. 

Q.  I  understand.    He  did  not  buy  itf — A.  No,  sir. 

Q.  Then  later  you  negotiated  with  Jones — ^Thomas  Howell  Jones — 
for  it,  and  he  did  not  buy  it? — ^A.  No;  but  it  was  not  on  account  of 
the  title  that  Thomas  Jones  did  not  take  it 

Q.  I  understand  that.  Then  vou  negotiated  the  sale  of  it  with 
Bradlej  last  April.  Is  that  rigKt? — ^A.  I  told  you  yesterday  that 
this  thing  was  sold  for  $20,000,  sir. 

Q.  To  Bradley  ? — A.  To  Bradley ;  yes,  sir. 

Q.  And  did  this  investigation  which  was  going  on  in  Scranton 
and  in  Washington  break  up  that  sale? — A.  If  this  investigation  had 
not  come  for  two  days  I  would  have  sold  it  and  got  the  money,  sir. 

Q.  Did  Judge  Archbald  write  you  and  give  you  the  letter  to  take 
to  Conn? — A.  Judge  Archbald  did,  and  I  wrote  the  last  letter — me 
and  Boland — Bill  Boland — ^had  that  letter  to  Conn  dictated,  and  I 
took  it  over  myself  to  him. 

Q.  I  understand,  but  as  to  the  letter  you  have  just  heard  read  from 
the  Secretary's  desk,  did  the  judge  give  you  that  letter  to  take  to 
Conn?— A.  The  judge? 

Q.  Yes;  the  letter  which  was  just  read  from  the  desk  there  a 
moment  ago  introducing  you  to  Mr.  Conn? — A.  I  think  that  was 
my  own  letter,  was  it  not  ? 

Q.  What  was  your  answer  to  that? — A.  Was  not  that  my  own 
letter? 

Q.  I  suspect  you  have  the  letters  confused.  The  letter  I  refer  to 
IS  the  one  dated  Scranton,  September  20, 1911 : 

Mt  Dear  Mb.  Conn:  This  will  Introdace  Mr.  Edward  Williams,  who  Is 
Interested  with  me  in  the  culm  dump 

The  Witness.  All  right.    Yes ;  that  is  right. 

Q.  (By  Mr.  Manager  Webb.)  Who  gave  you  this  letter  to  take  to 
Conn? — A.  The  judge. 

Q.  Who  wrote  it? — ^A.  I  guess  the  judge. 

Q.  Judge  Archbald,  do  you  mean? 

Mr.  WoHTHiKaTON.  That  is  admitted ;  there  is  no  question  about  it. 

Mr.  Manf^er  Webb.  Very  well. 

Q.  (By  1&.  Manager  Webb.)  After  the  deal  with  Bradley  for  the 
dump  failed,  did  you  talk  to  Judge  Archbald  about  this  matter? — 
A.  if o,  sir ;  I  did  not  tell  Judge  Archbald  when  I  was  selling  it  to 
Bradley.  I  made  that  from  my  own  mind.  I  did  not  tell  Judge 
Archbald  that  I  was  going  to  sell  it.  He  did  not  know  that  I  was 
selling  it. 

Q.  I  ask  you  this  question,  If  after  May  recalled  that  tentative  deed 
to  Bradley  and  the  contract  was  withdrawn  and  Bradley  was  unable 
to  buy  it  on  account  of  May's  refusing  to  make  the  deed — I  ask  you 
if  you  talked  to  Judge  Archbald  about  the  failure  to  make  the  trade 
with  Bradley  ?— A.  I  did  not ;  no,  sir.  I  did  not  tell  Judge  Archbald 
about  the  sale  of  it  at  all.    I  went  on  and  done  it  myself. 

Q.  You  mean  that  you  would  make  an  important  deal  of  that  kind 
without  your  partner  or  friend  being  consulted  ? — A.  Oh,  yes ;  I  was 
going  tosell  it  anyhow ;  I  meant  to  give  him  half  all  right.  I  did  not 
mean  to  cheat  him  out  of  it  at  all;  no,  sir.  I  am  not  that  kind  of  a 
man,  sir. 
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Q.  I  ask  ^ou  this  question.  If  you  did  not  swear  before  the  Judi- 
ciary Committee  with  reference  to  the  question  as  to  whether  or  not 
you  had  talked  with  Judge  Archbald  after  Bradley  had  failed  to  get 
the  deed,  as  follows : 

The  Ghaibman 

Mr.  WoRTHiNGTON.  I  ask  from  what  page  the  manager  is  reading) 
Mr.  Manager  Webb.  Pages  624  and  525 : 

The  Chairman.  After  the  deal  faUed  of  consummation,  did  you  talk  with 
hlui'f 

Mr.  Williams.  Yes. 

The  Chairman.  W^hat  was  that  conversation? 

Mr.  Williams.  Well,  he  did  not  want  to  sell  it. 

The  Chairman.  Why? 

Mr.  Williams.  He  wanted  to  let  it  stand  there. 

The  Chairman.  Then  he  changed  front  entirely  on  the  matter  of  aellliig  it 
and  dividing  the  profit,  he  taking  a  third;  he  had  changed  his  mind  entirely 
about  it,  had  he? 

Mr.  Williams.  He  thought  it  would  be  worth  more  some  other  time. 

The  Chairman.  Then  you  and  he  agreed  that  all  your  efforts  to  sell  to  Conn 
were  not  in  earnest,  and  you  did  not  want  to  sell  to  Conn? 

Mr,  Williams.  Yes,  sir. 

The  Chairman.  You  agreed  to  do  that  Why  did  you  agree  that  you  did 
not  want  to  sell  it,  and  when  did  you  reach  the  conclusion  that  you  did  not 
want  to  sell  it? 

Mr.  Williams.  About  three  or  four  weeks  ago. 

I  ask  you  if  you  swore  that  before  the  Judiciary  Committee  t — 
A.  What  is  your  question?  Ask  me  the  question  square,  and  then 
I  will  answer  it. 

Q.  The  question,  then,  boiled  down,  is,  After  the  Bradley  deal 
failed  the  chairman  asked  you  if  you  talked  to  the  judge,  and  you 
said  yes.     Is  that  right  ? — A.  Yes. 

Q.  And  that  you  and  the  judge  then  agreed  that  you  did  not  want 
to  sell  this  dump;  that  the  judge  thou^t  it  would  bring  more  at 
some  later  time? — ^A.  The  judge  did  not  want  to  sell  it^ 

Q.  At  that  time? — A.  No,  sir. 

Q.  Then  I  suppose  you  did  swear  this  before  the  Judiciary  Com- 
mittee?— A.  The  judge  did  not  want  to  sell  it  at  the  time,  but  I  did; 
I  wanted  to  sell  it. 

Q.  And  that  was  in  April,  was  it  not,  that  he  did  not  want  to 
sell? — A.  I  could  not  tell  you  the  time.  I  can  not  tell  you  exactly 
the  time  or  the  date. 

Q.  You  swore  before  the  committee  that  it  was  "  three  or  four 
weeks  ago"  when  you  were  examined  here  about  the  9th  or  10th 
of  May;  so  that  would  have  made  it  some  time  in  April.  Is  that 
right? — A.  Oh,  yes. 

Q.  I  ask  you  now  if  at  that  time  it  was  not  rumored  around  in 
Scranton  that  this  investigation  was  beinff  held  into  Judge  Arch- 
bald's  conduct,  and  I  ask  you  if  that  is  the  reason  that  the  judge 
j?topped  you  from  making  any  other  sale  of  thus  culm  dump? — A. 
Yes. 

Q.  That  is  true,  is  it? — ^A.  Yes. 

Q.  Mr.  Williams,  after  you  had  presented  this  $500  note  to  one 
of  the  Bolands,  or  both  of  them,  for  discount,  and  they  declined  to 
discount,  I  ask  you  if,  subsequent  to  that  time — ^several  montha— you 
did  not  tell  one  of  the  Bolands,  or  both  of  them,  that  they  made  a 
great  mistake  in  not  discounting  that  note 
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Mr.  WoRTHiNQTON.  I  object  to  that  question. 

Mr.  Manager  Webb.  Let  me  finish  it.  If  they  did  not  make  a 
great  mistake  in  failing  to  discount  that  note — ^that  if  they  had  dis- 
counted it  they  would  not  have  lost  their  suit? 

The  WiTNEsa.  I  never  said  such  a  thing,  sir. 

The  PRESmBNT  pro  tempore.  Wait  a  moment  The  Chair  under- 
stands counsel  to  object. 

Mr.  Worthinoton.  What  is  the  use  of  objecting,  Mr.  President, 
since  the  witness  has  stated  sufficient  of  his  answer  to  show  what  it 
wiU  be? 

The  PREsn>£NT  pro  tempore.  The  Chair  has  cautioned  him  repeat- 
edly not  to  do  so. 

Mr.  Worthinoton.  The  Chair  has  done  his  duty,  surely. 

Mr.  Manager  Webb.  That  is  all  the  questions  we  have  to  ask  the 
witness  at  present. 

Mr.  Thornton.  Mr.  President,  I  desire  that  the  witness  answer 
the  question  I  send  to  the  desk  before  he  is  released  by  the  managers. 

The  Presidsnt  pbo  tempore.  The  Senator  from  Louisiana  requests 
that  a  question  be  propounded  to  the  witness  by  the  Secretary.  The 
Secretary  will  read  the  question. 

The  Secretary  read  as  follows: 

Q.  Have  you  read  your  testimony  before  the  committee  since  it  was  given,  or 
has  it  or  any  part  of  It  been  read  to  you  since? 

The  Witness.  No,  sir. 

Mr.  Manager  Webb.  Mr.  President,  in  view  of  the  last  question 
asked  by  the  Senator  from  Louisiana,  I  want  to  ask  the  witness  one 
more  question. 

Q.  (Mr.^  Manager  Webb.)  Since  you  were  here  and  testified  before 
the  Judiciary  Committee  last  May  have  you  talked  with  Judge 
Archbald  in  his  home  at  Scranton? — A.  In  nis  home? 

Q.  In  his  home,  in  his  office,  or  anywhere  ? — ^A.  Yes. 

Q,  You  have? — ^A.  Oh,  I  talked  to  him. 

Q.  Have  you  talked  to  Judge  Archbald  since  you  testified  before 
the  Judiciary  Committee  ? — A.  Not  anything  about  the  case,  sir. 

Q.  Have  you  talked  with  Judge  Archbald  since  you  testified 
before  the  jfudiciary  Committee? — A.  Not  anything  about  the  case 
at  all,  sir. 

The  PBBsmENT  pro  temposb  (to  the  witness).  Answer  the  question. 

The  WrrNEflS.  Don't  I  answer  the  question? 

The  PREsmENT  fro  tempore.  No. 

The  WrrNBSS.  I  have  talked  to  him,  but  I  never  talked  about  the 
case. 

Q.  (By  Mr.  Manager  Webb.)  Where  did  you  talk  to  him? — A.  I 
have  talked  to  him  on  the  street. 

Q,  Where  else? — ^A.  Why,  I  have  talked  to  him  in  the  Federal 
building,  but  not  in  his  office. 

Q.  where  is  the  Federal  building  you  speak  of — in  Scranton? — 
A.  Scranton  \  yes. 

Q,  In  the  judge's  room  there? — ^A.  No. 

Q.  Well,  where  were  you  in  the  Federal  building  when  you  and 
the  judge  talked? — A.  I  was  out  in  the  corridor. 

Q.  Anywhere  else? — ^A.  Na 
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Q.  Did  you  ever  talk  to  him  in  his  home  about  it? — ^A.  No;  I 
never  was  m  his  home  to  talk  to  him  about  it. 

Q.  Did  you  ever  talk  to  him  anywhere  else  besides  on  the  street 
and  in  the  Federal  building? — A.  No,  sir. 

Q.  What  did  you  talk  about  then? — ^A.  We  talked  about  different 
things  as  he  passed,  but  never  talked  about  the  case  at  all. 

Q.  You  never  even  mentioned  this  case  ? — A.  No ;  never  men- 
tioned the  case.  I  never  talked  to  him  a  word  about  the  case,  because 
he  would  not  talk  about  the  case. 

Q.  Why?  How  do  you  know  he  would  not? — ^A.  Because  he  did 
not  want  to.     [Laughter  in  the  galleries.] 

The  PREsroENT  pro  tempore.  Occupants  of  the  galleries  must  re- 
frain from  any  expression  of  approval  or  disapproval,  merriment  or 
otherwise. 

Q.  (By  Mr.  Manager  Webb.)  How  do  you  know,  Mr.  Williams, 
that  he  did  not  want  to  talk  about  the  case? — A.  Because  he  never 
talked  about  the  case. 

Q.  How  do  you  know  he  did  not  want  to  talk  about  it?  You  said 
he  would  not  and  did  not  want  to. — A,  He  said  he  did  not  want  to 
talk  about  the  case. 

Q.  Did  you  begin,  then,  to  talk  with  him  about  it? — A.  What? 

Q.  Did  you  begin  to  talk  with  him  about  it? — ^A.  No;  he  said: 
"  Now,  Williams,  you  know  very  well  that  we  were  told  by  the  House 
not  to  talk  anythmg  about  the  case."    I  know  that. 

Q.  Why  did  the  judge  admonish  you  in  that  way? — A.  What! 

Q.  Why  did  the  judge  advise  you  in  that  style? — A.  Well,  he 
warned  me  not  to  talk  about  the  case. 

Q.  Why?    Had  you  begun  to  talk  to  him  about  it? — ^A.  No,  sir. 

Q.  Why  should  he  volunteer  that  warning? — A.  Because  he  did 
not  want  to  talk  about  the  case  at  all. 

Q.  Have  you  talked  with  Judge  Archbald's  attorneys  about  the 
case  since  you  were  here  last  May?— A.  Judge  Archbald's  attorneys? 

Q.  Any  of  them — ^you  know  them. — A.  Not  that  I  know  of. 

Q.  Well,  now,  think,  please. — A.  What? 

Q.  Do  you  know  whether  you  have  talked  to  any  of  Judge  Arch- 
bald's  attorneys  about  this  case  since  last  May? — A.  Yes:  I  think  I 
did. 

Q.  Did  you  see  Mr.  Price? — ^A.  No;  I  seen  Mr.  Worthington. 

Q.  You  saw  Mr.  Worthington  ? — A.  Yes,  sir. 

Q.  Did  you  talk  with  him  about  this  case? — A.  In  Scranton;  yes, 
sir,  I  did. 

Q.  Where  were  vou  ? — A.  I  was  in  the  Federal  building,  sir. 

Q.  Where  was  the  judge?— A.  The  judge  was  there,  but  he  never 
said  a  word. 

Q.  Oh,  the  judge  was  present  and  heard  you  and  Mr.  Worthington 
talk  about  this  case  ? — A.  Yes,  sir. 

Q.  How  many  times  did  you  talk  to  Mr.  Worthington  about  the 
case  ? — A.  That  is  the  only  time. 

Q.  How  many  times  did  Mr.  Worthington  go  to  Scranton  since 
last  April? — A.  Only  once  I  seen  him;  that  is  all. 

Q.  I  ask  you  if  Judge  Archbald's  counsel,  Mr.  Worthington,  called 
your  attention,  in  the  presence  of  the  judge,  to  any  of  your  testi- 
mony?—A.  What? 
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Q.  I  ask  you  if  CoL  Worthington,  when  he  was  in  the  Federal 
building,  in  the  judge's  office  and  in  the  judge's  presence,  suggested 
to  you  that  you  had  made  a  mistake  or  asked  you  to  change,  if  you 
had  made  a  mistake,  any  testimony  that  you  had  given  before  the 
Judiciary  Ck>mmittee? — ^A.  I  did  not  make  any  mistake,  sir. 

Q.  You  did  not  make  any  mistake? — A.  No,  sir 

Q.  So  whatever  is  written  in  your  testimony  before  the  Judiciary 
Committee  is  correct? — ^A.  I  guess  so. 

Q.  But  answer  my  question.  Were  you  asked  in  the  presence  of 
the  judge  about  changing  your  testimony  or  as  to  whether  your  testi- 
mony before  the  Judiciary  Committee  was  correct  or  not  ? — A.  What 
was  your  question?    Ask  me  that  Question  again,  sir. 

Q.  I  ask  you  if  any  one  of  the  judge's  lawyers  in  the  Federal  build- 
ing in  Scranton,  in  the  presence  of  the  judge,  asked  you  about  the 
testimony  you  had  given  before  the  Judiciary  Committee  and  either 
suggested  that  you  had  made  a  mistake  or  that  you  should  change 
some  part  of  it  because  you  had  made  a  mistake? — A.  I  do  not  know. 

Q.  Was  that  question  discussed  by  any  of  the  judge's  counsel  before 
the  judge  in  the  Federal  building  at  Scranton? — A.  I  do  not  know; 
I  could  not  sav  that  it  was. 

Q.  Well,  tell  us,  then,  what  was  discussed  in  the  presence  of  the 
judge  by  his  counsel  with  reference  to  your  testimony. — ^A.  I  do  not 
remember  exactly  what  it  was. 

Q.  How  long  ago  has  it  been  ? — A.  Quite  a  while  ago. 

Q.  Two  or  three  months? — A.  Yes;  more  than  that. 

Q.  It  has  been  since  last  May,  you  say  ? — A.  Yes,  sir. 

Q.  And  you  can  not  rememlier  what  happened  two  or  three  months 
ago? — A.  1  can  not  remember  everything. 

Q.  Did  you  not  think  that  was  an  unusual  meeting,  and  therefore 

would  you  not  charge  your  memory A.  I  met  mr.  Worthington 

on  the  street  at  the  courthouse,  when  he  was  going  over,  and  talked 
to  him,  but  I  do  not  remember  of  the  transaction,  whether  we  talked 
over  it,  and  I  do  not  know  that  I  ever  changed  anything  in  my  evi- 
dence at  all. 

Q.  Then  I  ask  you  if  Col.  Worthington  had  a  copy  of  vour  testi- 
mony before  him  when  he  examined  vou  in  the  presence  of  the  judge 
in  tlie  Federal  building  in  Scranton  ? — ^A.  Yes,  sir. 

Q.  He  did  have  a  copy  of  your  testimony? — A.  I  remember  one 
thing:  He  asked  me  if  fever  told  the  judge  that  I  was  going  to  sell 
the  thing.  "Well,"  I  says  to  the  judge,  '^did  I  tell  you,  judge?  I 
do  not  know  whether  I  told  you  or  not."  "Well,"  he  said,  "don't 
ask  the  judge,"  he  says,  "  but  you  say  so." 

Q.  Now,  maybe  you  can  remember  something  else  that  was  said?— 
A.  What  is  that? 

Q.  Maybe  you  can  remember  something  else  that  was  said.  How 
long  were  you  in  the  judge's  presence  with  Mr.  Worthington? — A.  I 
do  not  know. 

Q.  Half  an  hour?— A.  I  could  not  tell  you  how  long  I  was  there. 
I  might  have  been  there  an  hour  and  I  might  have  been  there  half 
an  hour :  I  do  not  remember  how  long. 

Mr.  Manager  Webb.  That  is  all,  Mr.  President. 

The  President  pko  tempore.  The  witness  is  with  the  counsel  for 
the  respondent. 
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Cross-examination  bv  Mr.  Wobthington  : 

Q.  Mr.  Williams,  that  conversation  with  me  which  you  have  just 
mentioned  occurred  in  the  latter  part  of  last  August,  did  it  not? — 
A.  I  do  not  remember  when  it  was,  Mr.  Worthington;  I  could  not 
say. 

Q.  Do  you  remember  that  I  talked  to  you  on  two  different  days — 
one  day  and  then  the  next  day  ? — A.  Yes,  sir. 

Q.  And  on  the  first  day  I  asked  you  to  bring  certain  papers  you 
had  referred  to  which  you  did  not  have  with  you  ? — A.   x  es,  sir. 

Q.  And  you  came  the  next  day  and  brought  them.  Now,  are  vou 
not  mistaken  in  saying  that  Judge  Archbald  was  present  the  nrst 
day? — A.  I  do  not  remember;  but  you  remember  very  well,  when 
I  asked  the  ]udg:e  whether  I  told  him  or  not  about  the  sale  of  the 
property,  you  said  to  me  "Don't  ask  the  judge  at  all."  You  says, 
"  You  say  so." 

Q.  Was  not  that  the  second  day,  when  you  came  back  with  the 
papers? — A.  I  am  not  sure. 

Q.  There  were  other  people  there,  were  there  not,  besides  you  and 
myself? — A.  Yes,  sir. 

Q.  Who  were  they  ? — ^A.  Mr.  Martin  was  there. 

Q.  Mr.  Martin  was  there? — A.  Mr.  Price  was  there. 

Q.  And  who  else? — A.  I  can  not  say.    The  judge  was  there. 

Q.  Was  not  Mr.  Robert  W.  Archbald,  the  judge's  son,  there? — 
A.  Yes;  I  guess  he  was. 

Q.  Was  there  not  a  stenographer  there? — A.  Yes,  sir;  a  stenog- 
rapher. 

Q.  On  both  occasions? — A.  Yes,  sir. 

Q.  Mr.  Williams,  have  you  had  any  business  in  the  last  10  years — 
any  regular  business,  I  mean? — A.  Have  I  had  any  business? 

Q.  Any  regular  business,  I  mean — ^any  regular  vocation? — ^A.  Yea, 
sir. 

Q.  What  is  it?— A.  Coal. 

Q.  Coal  generally  and  not  specifically? — A.  Nothing  else. 

Q.  Have  you  been  known  as  Option  Williams  on  account  of  your 
custom  of  dealing  in  options? — A.  Boland  is  the  author  of  that,  you 
know. 

Q.  He  gave  you  that  title,  did  he? — A.  Oh,  yes. 

Q.  You  have  never  repudiated  it,  have  vou  f— A.  No.  I  could  get 
options  when  they  could  not  touch  them,  sir. 

Q.  As  to  your  relations  with  Judge  Archbald  prior  to  the  time  that 
you  took  to  Capt.  May  this  letter  from  Judge  Archbald,  did  you  ever 
have  any  business  transactions  of  any  kind  with  Judge  Archbald  ? — 
A.  No ;  I  did  not. 

Q.  That  was  the  first  business  relation? — A.  The  first  business; 
yes,  sir. 

Q.  As  to  your  other  relations,  had  you  up  to  that  time  ever  been 
in  his  house? — A.  No,  sir. 

Q.  Have  you  ever  been  to  his  house  since  that  time? — A.  No,  sir. 

Q.  Has  he  ever  been  in  your  house? — ^A.  No,  sir. 

Q.  Have  you  during  the  last  few  years  had  any  office  anywhere? — 
A.  Not  an  office. 

Q.  You  live,  I  believe,  about  6  miles  from  Scranton? — A.  I  used 
to,  but  I  live  at  Dunmore  now. 
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Q.  How  far  is  that  from  Scranton? — A.  That  is  about  2  miles 
away  from  the  city. 

Q.  How  long  have  you  lived  there? — A.  I  have  been  there  now 
ubout  three  years ;  since  my  wife  died. 

Q.  And  before  that  how  many  miles  from  Scranton  did  you  live? — 
A.  Six  miles. 

Q.  You  were  in  Scranton  nearly  every  day  except A.  (Inter- 
rupting.) I  lived  there  42  years. 

Q.  While  you  lived  in  these  places  you  were. in  Scranton  nearly 
ev^rj  day,  were  you  not  ? — ^A.  Every,  day. 

Q.  Every  day  except  Sundays? — A.  Every  day  except  Sundays; 
yes,  sir. 

Q.  Where  did  you  stay — ^where  were  your  headquarters,  if  you  had 
no  office? — ^A.  Any  office  where  I  had  any  business,  sir. 

Q.  Did  you  have  no  particular  place  where  you  went  regularly 
when  you  tad  no  special  object  in  view  ? — A.  I  was  dealing  with  the 
Bolands,  and  they  owe  me  money  to-day ;  and  I  always  went  there  to 
try  to  get  some  of  that  money,  sir.     [Laughter  in  the  galleries.] 

The  JPREsmENT  pro  tempore.  Counsel  will  suspend. 

The  Chair  desires  to  say  to  the  occupants  of  the  galleries  that  ab- 
solute silence  must  be  preserved,  and,  if  necessary,  measures  will  be 
taken  to  accomplish  that  end.  Occupants  of  the  galleries  must  not 
audiblv  interrupt  the  proceedings  in  this  Chamber. 

Q.  (By  Mr.  Worthington.)  Is  it  not  a  fact  that  you  spent  your 
time,  when  you  were  not  doing  business  anywhere  else,  in  the  office 
of  W.  P.  Boland? — ^A.  I  spent  a  good  deal  of  my  time  there. 

Q.  You  spent  more  time  at  the  office  of  W.  P.  Boland  during  the 
last  few  years  than  you  did  anywhere  else  by  a  great  deal,  did  you 
not? — ^A.  Yes;  I  did. 

Q.  What  office  is  that  ?  Is.  it  the  office  of  William  P.  Boland,  or 
the  office  of  the  Marian  Coal  Co.,  or  what? — A.  Office  of  the  Marian 
Coal  Co.;  yes. 

Q.  Did  Mr.  Christopher  G.  Boland,  a  brother  of  Mr.  W.  P.  Boland^ 
have  an  office  there,  too? — A.  Right  next  to  it. 

Q.  So  you  have  been  in  the  habit  of  seeing  both  of  them  practi- 
cally every  day  for  years,  except  Sunday? — ^A.  Yes,  sir. 

Q.  You  first  gave  testimony  m  this  matter,  I  think,  Mr.  Williams^ 
before  Mr.  Wrisley  Brown  in  Scranton  in  March  last? — A.  I  did, 
on  a  Sunday  morning,  sir — what  I  would  never  do  again  on  Sunday. 

Q.  I  am  glad  to  know  you  have  reformed.  Who  was  present  when 
Mr.  Brown  took  your  testimony? — A.  William  P.  JBoland  and 
Wrisley  Brown. 

Q.  William  P.  Boland  was  there  all  the  time,  was  he  not? — A.  Wil- 
liam P.  Boland  was  the  man  who  asked  all  the  questions. 

Q.  I  was  going  to  ask  you  whether  he  did  not  conduct  the  exami- 
nation, largely? — ^A.  Yes;  he  conducted  the  inquiry. 

Q.  And  the  next  time  you  testified  about  this  matter  was  in  the 
office  of  the  Attorney  General,  was  it  not? — A.  Yes — ^no 

Q.  On  the  12th  of  February  last? — ^A.  Yes.  Oh,  no;  that  was 
before. 

Q.  The  first  time  was  in  the  Attorney  General's  office? — A.  Yes, 
sir. 
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Q.  Who  was  present  when  you  were  examined  there? — ^A.  There 
was  nobody  there  but  a  stenographer  and  Wrisley  Brown  and  Wil- 
liam P.  Boland. 

Q.  Are  you  not  mistaken  in  saying  that  Wridey  Brown  was  in 
the  Attorney  General's  office  when  you  were  examined?  He  was  not 
there  when  you  were  examined? — ^A.  No,  sir;  he  was  not  there. 

Q.  Mr.  William  P.  Boland  was  there? — ^A.  Yes,  sir. 

Q.  Was  not  Mr.  Christopher  G.  Boland  there  ? — ^A.  Yes,  sir. 

Q.  And  Mr.  Cochran,  of  the  Interstate  Commerce  Conunission  ? — 
A.  Yes,  sir. 

Q.  And  William  P.  Boland  there  suggested  questions  to  you,  did 
he  not? — ^A.  He  did. 

Q.  And  the  next  time  you  were  examined  was  before  the  Judiciary 
Committee,  several  months  ago,  I  believe? — A.  Yes,  sir. 

Q.  Do  you  remember  that  when  your  examination  took  place  there 
Mr.  William  P.  Boland  came  and  took  his  seat  at  the  witness  table 
right  at  your  side  and  stayed  there  some  time,  until  a  memfa»er  of  the 
committee  suggested  that  was  the  witness  table,  and  then  he  went 
back? — A,  Yes,  sir. 

Q.  I  understand  you  to  say,  Mr.  Williams,  when  this  letter  of 
Mardi  31  from  Judge  Archbald  to  Capt.  May  was  shown  to  you, 
that  that  was  not  the  letter  you  took  to  Capt  May.    Where  were 

Jou  when  Judge  Archbald  gave  you  the  letter  to  Capt.  May  ? — ^A.  In 
is  office  in  the  Federal  building. 

Q.  Did  he  dictate  it  to  a  stenographer? — ^A.  I  don't  know. 

Q.  Did  he  not  go  out  and  have  the  letter  prepared? — ^A,  Yes,  sir;  I 
never  saw  the  letter,  because  I  never  opened  the  letter. 

Q.  Exactly. — A.  I  could  not  swear  to  the  letter  to-day,  because  I 
took  it  as  it  was. 

Q.  Did  Capt.  May  show  you  the  letter  ? — ^A.  No,  sir. 

Q.  You  never  saw  it? — ^A.  No,  sir. 

Q.  Then  how  do  you  know  what  was  in  it? — A.  I  did  not  know. 

Q.  You  said  yesterday  that  it  simply  recommended  you  as  a  per- 
son  A.  That  is  all  I  expected  it  to  do. 

Q.  Then  how  do  you  know  that  this  is  not  the  letter? — ^A.  Well,  I 
do  not  know  whether  it  is  the  letter.    I  could  not  swear  to  that  letter, 

Q.  Did  you  take  a  letter  about  the  Katydid  dump  from  Judge 
Archbald  to  Capt.  May  more  than  once? — A.  Only  once. 

Q.  You  took  only  one  letter? — ^A.  Only  one  letter. 

Q.  Then  if  you  took  this  letter  of  March  31,  this  must  be  it. — 
A.  Well,  I  don't  know ;  I  guess  so. 

Q.  How  did  you  happen  to  ask  Judge  Archbald  to  give  you  a  letter 
to  Capt.  May? — A.  If  I  can  remember  aright,  it  was  William  P. 
Boland  that  told  me  to  ask  Judge  Archbald  for  a  letter. 

Q.  Well,  is  not  that  the  truth?— A.  What? 

Q.  Is  that  not  the  truth  about  it? — A.  That  is  the  truth  about  it* 

Q.  Before  that  had  you  not  had  some  negotiations  with  William 
P.  Boland  about  this  Katydid  dump? — ^A..  I  did.  He  had  told  me 
about  it  before  that ;  but  he  could  not  touch  it  with  a  10-foot  pole. 

Q.  Did  you  not  sign  a  writing  giving  him  an  interest  in  it  ? — ^A.  I 
did ;  but  when  I  went  there  to  Mr.  Robertson  he  told  me,  "  If  you 
have  anything  to  do  with  William  P.  Boland,  you  can  not  get  it." 

Q.  I  am  coming  to  that A.  (Interrupting.)  I  had  to  deny  him 

anv  interest  at  all. 
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Q.  Did  you  not  sign  a  paper  giving ^A.  (Interrupting.)  I  did 

sign  a  paper. 

Q.  Let  me  finish  my  question ^A.  And  then  I  cut  him  out. 

Q.  If  you  will  let  me  finish  my  question,  Mr.  Williams,  we  will  get 
along  a  little  faster. — A.  All  right 

Q.  Did  you  not  sign  a  paper  giving  William  P.  Boland  an  inter- 
est in  this  projected  Katyaid  dump  transaction  ? — ^A.  I  did. 

Q.  One  moment.  Before  you  went  to  Judge  Archbald  about  the 
matter  at  all  ? — ^A.  He  would  not  tell  me  what  dump  it  was  until 
I  would  sign  it,  and  when  I  signed  it  I  went  over  to  Bobertson  and 
Robertson  told  me,  "If  you  have  anything  to  do  with  WUliam  P. 
Boland  I  will  not  have  anything  to  do  with  you  at  all." 

Q.  I  want  to  talk  about  what  happened  before  you  went  to  Capt. 
May  with  this  letter.— A.  Yes,  sir. 

Q.  Had  jou  not  signed  an  agre^nent  giving  William  P.  Boland 
an  interest  in  the  proposed  venture  before  you  saw  Jud^e  Archbald 
and  got  the  letter  to  Capt.  May? — ^A.  Yes,  sir;  but  I  cutnim  out. 

Q.  One  moment.  And  after  you  had  signed  that  paper,  then  he 
suggested  that  you  go  to  Judge  Archbald  and  get  a  letter  to  Capt. 
May,  did  he  not? — A.  What  is  that? 

Q.  After  you  had  signed  this  paper  giving  Mr.  William  P.  Boland 
an  interest  in  the  transaction,  at  Wiuiam  P.  Boland's  suggestion, 
you  went  to  Judge  Ajrchbald  and  got  the  letter  to  Capt.  May? — 
A.  That  is  right;  yes. 

Q.  That  is  right,  is  it  not  ? — ^A.  Yes,  sir. 

Q.  After  you  had  failed  to  get  the  option  agreement  from  Capt. 
May,  did  not  William  P.  Boland  suggest  to  you  to  go  to  Judge 
Archbald  and  get  him  to  go  to  the  Erie  officials  over  Capt.  May's 
head? — ^A.  No;  he  recommended  me,  or  he  tried  to  induce  me  to  go 
to  Judge  Archbald  and  get  a  letter  from  him. 

Q.  To  whom  ?— A.  To  the  Erie. 

Q.  To  the  Erie  officials?— A.  To  Capt.  May. 

Q.  I  understand  that,  but  after  you  had  been  to  Capt.  May  and  had 
not  got  the  option,  did  not  William  P.  Boland,  when  you  reported 
that  fact  to  hmi,  ask  you  to  go  to  the  judge  again  and  ask  him  to  go 
see  the  Erie  officials  over  Capt  May's  head? — A.  No, 

Q.  You  say  that  did  not  happen? — ^A.  No;  he  did  not  say  that. 

Q.  You  are  quite  clear  he  did  not  say  that  in  William  P.  Boland's 
office? — A.  No;  he  did  not  I  do  not  want  to  blame  any  man  for 
what  is  not  right.    He  did  not  tell  me  that. 

Q.  We  have  here  the  Robertson  option,  so-called,  which  has  been 
put  in  evidence  and  proved  that  it  is  in  the  handwriting  of  Judge 
Archbald  and  the  signature  admitted  to  be  that  of  Bm)ertson? — 
A.  Yes,  sir. 

Q.  Aiid  your  signature  at  the  foot  of  it  ? — ^A.  I  guess  it  is. 

Q.  You  will  see  that  has  an  acknowledgment  to  it  [exhibiting 
paper  to  witness].  The  paper  itself  is  dated  September  4, 1911,  and 
the  acknowledgment  is  dated  September  12,  1911.  It  is  recorded  in 
the  proper  land  office  up  there  on  the  13th  of  September,  1911.  Do 
you  know  how  that  happened  to  be  acknowledged  and  recorded? — 
A.  Yes ;  I  remember  alK>ut  it. 

Q.  You  remember  about  that.  Well,  tell  the  Senate  about  it, 
please.^  Just  tell  us  about  it — ^how  it  came  to  be  recorded? — ^A.  It 
was  William  P.  Boland  who  went  and  took  it  and  put  it  on  record. 

8152&— S.  Doc  U40,  vol  1,  e^^S ^13 
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Q.  Did  Judge  Archbald  or  Mr.  Robertson  state  anything  about 
having  it  recorded? — ^A.  No. 

Q.  Had  you  ? — ^A.  It  was  him  that  took  it. 

Q.  William  P.  Boland?— A.  William  P.  Boland. 

Q,  Had  you  said  anything  about  having  it  recorded  before  that? — 
A.  I  had  not. 

Q.  Now,  about  the  dealings  with  Mr.  Conn.  Do  you  know  how 
it  happened  that  Judge  Archbald  got  into  communication  with  Mr. 
Conn  as  a  purchaser  for  his  little  railroad  up  there  for  this  coal 
dump? 

The  WrrNESS.  How  he  got  into  communication  ? 

Mr.  WoRTHiNGTON.  Yes;  who  suggested  it  to  him? 

A.  I  did  not  suggest  it  to  him. 

Q,  Did  not  William  P.  Boland  tell  you  that  Conn  was  a  probable 
purchaser  and  to  go  and  see  Judge  Archbald  and  to  get  a  letter  to 
Uonn  ? — A.  Yes,  sir ;  he  did. 

Q,  Then  you  got  this  letter  on  the  80th  of  September,  which  is 
in  evidence  here,  and  took  it  to  Conn  ? — A.  Yes,  sir. 

Q.  Did  you  not  first  go  to  Boland's  office  with  it  ? 

The  WrrNESS.  With  what? 

Mr.  WoRTHiNGTON.  That  letter  to  Conn.  Did  you  not  receive  that 
letter  from  Judge  Archbald  to  take  it  to  Conn,  and  instead  of  taking 
it  to  Conn,  did  you  not  take  it  to  the  office  of  William  P.  Boland  and 
show  it  to  him? 

A.  I  do  not  think  I  ever  took  the  letter  from  Judge  Archbald  to 
Conn.    I  think  it  was  sent  some  other  waj — not  by  me. 

Q.  r  will  ask  whether  before  the  Judiciary  Committee,  referring 

to  page  507  of  the  testimony  before  that  committee A.  I  do  not 

remember  that  I  took  it  there. 

Q.  Referring  to  the  top  of  page  507,  I  will  ask  you  whether  this 
happened  with  respect  to  this  very  letter : 

Mr.  Gablin. — 

A  member  of  the  Judiciary  Committee — 

We  have  a  photographed  letter  here  that  has  Just  been  shown  you,  a  letter 
of  Introduction  to  Mr.  Ck)nn. 

Mr.  Williams.  Yes,  sir. 

Mr.  Gablin.  Did  you  show  that  letter  to  anybody? 

Mr.  Williams.  The  contract  with  Conn,  you  mean? 

Mr.  Carlin.  I  mean  the  letter  Introducing  you  to  Mr.  Conn,  recommending 
yon  to  Mr.  C«onn. 

Mr.  Williams.  Did  I  show  it? 

Mr.  Carlin.  Yes. 

Mr.  Williams.  I  do  not  remember  whether  I  did  or  not 

Mr.  Williams,  if  there  was  a  photographic  copy  of  that  letter  to 
Mr.  Conn  made,  can  you  explain  how  it  was  made?    Did  you  make  it? 

A.  No,  sir;  I  could  not  explain. 

Q.  You  thought  the  title  to  this  dump  was  all  right,  you  said  ? 

The  Witness.  What  is  that? 

Q.  You  said  you  thought  the  title  to  the  dump  was  all  ri^ht? — 
A.  It  is  all  right  to-day.  It  is  just  as  much  all  right  to-day  as  it  ever 
will  be. 

Q.  Mr.  Conn's  lawyers  did  not  agree  with  you? — A.  No,  sir. 

Q.  They  are  Messrs.  Wells  &  Torrey,  an  eminent  law  firm  in  Scran- 
ton,  is  it  not? — A,  Yes;  it  is  not  Torrey,  but  it  is  Wells. 
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Q.  Wells,  the  senior  member  of  the  firm.  After  you  came  down 
here  and  appeared  before  the  Atto*mey  General  in  February  last, 
there  was  another  effort  made  to  get  Conn  to  take  the  property,  the 
dump? — A.  That  was  by  myself.    That  was  the  last. 

Q.  That  is  the  letter  of  March  13,  Exhibit  4  in  this  case? — ^A.  Yes, 
sir. 

Q.  That  [exhibiting]  is  the  letter  you  refer  to,  is  it  not? — A.  I  do 
not  know. 

Q.  Look  at  it,  please.  I  should  like  you  to  be  sure. — ^A.  (Examin- 
ing paper.)  Yes. 

Q.  That  is  right?  That  letter  was  prepared  in  the  office  of  Mr. 
Boland  ? — A.  Yes,  sir. 

Q.  And  Mr.  Boland  helped  to  put  the  words  in  it,  dictated 
them? — ^A.  Yes,  sir;  he  did. 

Q.  He  dictated  it  to  the  stenographer,  his  niece,  Miss  Boland? — 
A.  Yes,  sir. 

Q.  Then  you  signed  it  ? — A.  I  took  it  oyer  myself. 

Q.  Mr.  Boland  told  you  to  hurry  ? — A.  Yes,  sir. 

Q.  Did  he  tell  you  why  he  wanted  to  have  you  hurry? — ^A.  Be- 
cause this  suit  was  coming  on 

Q.  And  he  wanted  to  get  the  sale  through  before  the  storm  came. 
He  used  that  language  or  that  in  substance  ? — ^A.  He  did. 

Q.  You  helped  him  to  do  that  without  telling  Judge  Archbald 
what  was  going  on? — A.  No,  sir;  I  did  not  tell  J^dge  Archbald. 

Q.  By  the  way,  this  letter  of  March  13  seems  to  have  had  a  part  of 
it  cut  off.  Can  you  tell  me  whether  you  saw  that  done? — ^A.  On,  they 
always  did  that. 

Q.  Who  always  does  it? — A.  Mary^  the  stenographer. 

Q.  Did  you  see  her  cut  the  top  off  of  this? — ^A.  I  did  not  notice 
it;  no,  sir. 

Q.  Did  you  not  say  before  the  Judiciary  Committee  that  jrou  did 
see  her  cut  it  off? — A.  I  have  seen  her  cut  it  off  at  different  times. 

Q.  You  took  that  letter  to  Mr.  Conn,  and  Mr.  Conn  still  refused  to 
buy  because  he  did  not  think,  or  because  his  lawyer  did  not  think, 
the  title  was  good? — A.  He  could  not  recommend  it  because  the 
lawyer  would  not  recommend  it. 

Q'^.  Exactly.  Then,  right  away,  Mr.  Boland  helped  you  get  up 
the  sale  to  Mr.  Bradley  for  $20,000?— A.  I  had  done  that  myself 
before  Mr.  Boland  ever 

Q.  You  say  it  was  done  before  Mr.  Conn  refused  to  take  it  the  last 
time  ? — A.  i  es,  sir.  I  could  have  sold,  but  I  would  rather  sell  it  to 
Mr.  Conn,  because  there  was  more  money  in  it  than  to  sell  it  to 
Bradley. 

Q.  Was  not  the  arrangement  to  sell  to  Bradley  made  in  William 
P.  Boland's  office? — A.  No,  sir. 

Q.  You  say  it  was  not? — A.  No,  no.  I  had  agreed  with  Mr. 
Bradley  myself,  outside  of  anybody  else  in  the  world,  to  sell  it  to 
him  for  $20,000. 

Q.  Did  not  Mr.  Boland  urge  you  to  hurry  up  this  Bradley  sale  ?— 
A.  Yes ;  he  did.    That  is  true  enough. 

Q,  And  so  you  went  on  hurrying  up  a  sale — that  is,,  trying  to  get 
Conn  to  buy — and  when  he  would  not,  to  get  Bradley  to  buy  it,  and 
arranging  a  sale  to  Bradlev  without  saying  a  word  to  Judge  Arch- 
bald?— A.  Yes,  sir;  but  I  did  not  mean  to  cheat  Judge  Archbald. 
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Mr.  WoRTHiNGTON.  I  do  not  mean  to  intimate  that. 

A.  No,  sir ;  I  am  not  doing  that  kind  of  work. 

Q.  Another  thing,  to  make  certain  of  this  March  31  letter.  The 
first  time  you  saw  Capt.  May  about  this  Katydid  dump  business  was 
when  you  took  that  letter  from  Judge  Archbald.  You  had  not  had 
any  talk  with  Capt  May  about  the  Katydid  dump  until  you  went 
to  him  with  that  letter  from  Judge  Archbald? — ^A.  I  do  not  think  I 
had  any  talk  with  him  at  all. 

Q.  What  arrangement  did  you  have  with  Judge  Archbald  about 
what  his  interest  in  this  dump  should  be  and  what  your  interest 
should  be  when  you  went  to  Capt.  May  with  that  letter  on  the  31st 
of  March  ? — A.  I  never  had  any  particular  arrangement  with  Judge 
Archbald. 

Q.  You  went  and  asked  him  for  this  letter  and  got  it?— A.  Yes, sir. 

Q.  And  after  the  letter  you  entered  into  the  negotiations  without 
saying  a  word  to  Judge  Archbald  as  to  whether  he  was  to  have  an. 
interest  or  not? — ^A.  I  said  he  was  to  have  an  interest.  I  did  not 
say  how  much  or  what  he  was  to  get 

Q.  You  never  had  any  writing  with  him  on  the  subject? — A.  No, 
sir :  only  my  word  of  mouth.    That  is  all  he  had. 

Q.  Very  well.  Did  Judge  Archbald  ever  at  any  time  tell  you  that 
his  name  was  to  be  concealed  or  kept  out  of  the  Katydid  transac- 
tion?— ^A.  He  never  told  me. 

Q.  Did  he  ever  intimate  or  suggest  such  a  thing  to  you? — A.  No, 
sir. 

Q.  Did  you  ever  tell  him  that  it  was  contemplated  to  keep  his  name 
out? — ^A.  No,  sir. 

Q.  Or  to  execute  any  paper  and  refer  to  him  as  a  silent  party? — 
A.  No,  sir.  I  considered  that  he  knew  more  about  that  than  I  did, 
and  for  that  reason  I  would  leave  that  to  him. 

Q.  I  want  to  come  down  to  what  you  were  saying  a  few  moments 
ago.  You  say  that  when  you  went  to  Robertson  he  told  you  that 
William  P.  Boland  must  not  have  anything  to  do  with  it? — ^JL  Noth- 
ing to  do  with  it  at  all. 

Q.  Or  the  sale  would  not  go  through? — ^A.  Yes,  sir. 

Q.  Or  he  would  not  sell  his  interest  ? — ^A.  Yes,  sir. 

Q.  Did  he  tell  you  why? — ^A.  No,  sir. 

Q.  He  gave  no  reason? — ^A.  He  gave  no  reason:  no,  sir. 

Q.  Did  he  tell  you  that  before  he  would  sign  the  agreement  with 
Jud^  Archbald  agreeing  to  sell  his  interest  for  $3,500 — ^the  paper 

whicn  I  have  just  shown  you,  which  Boland  had  recorded JL  I 

do  not  understand  your  question. 

Q.  No  doubt  it  is  my  fault.  I  refer  to  this  paper  [exhibiting^, 
Exhibit  No.  2  in  this  case,  the  Robertson  agreement,  which  is  in 
Judge  Archbald's  handwriting.  You  say  that  you  and  Robertson 
signed  it,  and  then  you  say  it  was  recorded  a  few  days  afterwards  by 
Boland  ?— A.  Yes,  sir. 

Q.  I  want  to  know  whether  Robertson  told  you,  before  that  paper 
was  signed,  tiiat  William  P.  Boland  must  have  no  interest  in  the 
property? — ^A.  Yes,  sir;  particularly. 

Q.  Tnat  is  dated  the  4th  of  September.  I  want  to  ask  you,  if  that 
is  so,  why  it  was  that  on  the  next  day,  the  5th  of  September,  you 
signed  a  P&P^  assigning  two-thirds  interest  in  this  transaction  to 
William  F.  Boland f— A.  I  never  did. 
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Q.  You  never  did?— A.  No,  sir. 

Q.  This  paper  which  we  have  referred  to  in  these  proceedings 
as  ^e  "  silent  party  "  paper,  dated  the  5th  of  September,  says  r 

For  services  rendered  or  to  be  rendered  in  the  future  by  William  P.  Boland 
and  silent  party,  whose  name  for  Uie  present  is  only  known  to  Edward  J. 
Williams,  W.  P.  Boland,  John  M.  Robertson,  and  Capt  W.  A.  May,  superintend- 
ent of  the  HiUside  Goal  &  Iron  Oo.,  it  is  agreed  by  said  Edward  J.  Williams^ 
who  is  the  owner  of  two  options  covering  a  clum  bank  known  as  the  "  Katydid," 
attnate  In  the  vicinity  of  Moosic,  Pa.,  that  he  hereby  assigns  two-thirds  of  any 
profits  arising  from  the  sale  of  the  above-mentioned  property  over  and  above 
the  amounts  to  be  paid  John  M.  Robertson  and  the  Hillside  Coal  &  Iron  Co., 
$3,500  and  $4,{S00,  respectively,  to  be  divided  equally  between  William  P.  Boland 
and  silent  party  mentioned  above. 

A.  I  never  did,  sir. 

Q.  After  Robertson  had  told  you  that  William  P.  Boland  must 
not  have  anything  to  do  with  the  matter,  did  you  tell  him? — ^A.  I 
told  him  and  he  says  to  me,  "  Well,  I  quit ;  I  am  out." 

Q.  Was  that  before  or  after  the  Robertson  paper  was  signed? — 
A.  It  was  right  after  Robertson  told  me. 

Q.  Right  afterwards? — A.  Ri^ht  after  Robertson  said  it.  He 
says^  "  AQ  right,  I  am  out ;  I  quit."  Why  should  I  sign  anything 
to  him  ?    I  never  signed  it. 

Q.  About  this  "  sflent  party  "  paper ;  did  you  receive  any  copy  of 
it? — A.  No,  sir. 

Q.  This  appears  to  have  come  from  the  possession  of  the  man- 
agers.— A.  I  got  two  copies  here,  but  they  were  never  signed. 

Q.  Did  you  not  swear  before  the  Judiciary  Committee  that  you 
never  received  any  copy  of  the  paper? — ^A.  There  are  two  copies. 
There  is  another  one  here,  but  1  never  siened  any  of  them. 

Q.  Did  you  not  swear  before  the  Juaiciary   Committee ^A. 

Did  he  not  swear  that  there  were  three  copies?  Is  it  not  in  the 
book  there  that  three  copies  were  signed  ? 

Q.  We  will  find  that  in  a  moment.  When  you  were  testifying 
before  the  Judiciary  Committee,  where  were  those  copies? — A, 
They  were  in  my  pocket  then,  and  I  did  not  know  they  were  in  my 
pocket  when  I  was  here  before. 

Q.  You  did  not  know  how  they  got  there? — ^A.  When  I  went  to 
look  at  my  pocket  when  I  got  home  I  found  those  copies. 

Q.  Tn  your  pocket? — ^A.  Yes,  sir. 

Q.  When  I  talked  with  you  the  first  day,  last  August A.  I 

showed  you  it,  did  not  I? 

Q.  You  said  you  had  such  papers,  but  they  were  at  your  home,  did 
you  not? — A.  No;  they  were  right  in  this  pocket  then. 

Q.  Did  you  not  tell  me  that  they  were  at  your  house,  and  did  I 
not  ask  you  to  bring  them  down  the  next  day  ? — A.  No ;  they  were 
in  the  same  pocket.    It  may  not  be  the  same  coat  all  right. 

Mr.  WoRTHiNGTON.  Mr.  Managers,  I  propose  to  add  these  exhibits 
to  the  contribution  which  you  have  made.  [After  a  pause.J  The 
managers  have  no  objection  to  these  papers  going  into  the  evidence. 
I  will  not  undertake  to  read  them,  because  the  wording  is  the  same 
as  in  the  original  paper  itself.  They  have  a  line  for  the  signature 
and  the  word  "seal"  in  typewriting  after  that  line. 

The  PsBsroENT  pro  tempore.  Does  the  counsel  propose  to  introduce 
them  now  or  prove  them? 
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Mr.  WoRTHiNGTON.  I  would  like  to  introduce  them  now.  I  know 
sometimes  it  is  said  that  exhibits  for  the  defense  or  the  respondent 
should  be  put  in  when  the  time  comes  to  put  in  evidence.  I  find 
always  that  it  is  very  much  more  convenient  for  the  court  and 
everybody  else  to  put  them  in  as  we  go  along. 

Mr.  Manager  Clayton.  I  hope  they  will  be  printed  in  the  Record 
right  at  this  point. 

The  PREsroENT  pro  tempore.  There  is  no  objection,  the  Chair 
understands. 

Mr.  WoRTHiNGTON.  All  right.  Then  I  offer  them,  and  they  are  in 
evidence. 

The  matter  referred  to  is  as  follows : 

TJ.  S.  S.  Exhibit  A. 

Assignment  made  this  5th  day  of  September,  A.  D.  1911,  by  Edward  J. 
Williams,  of  the  Borough  of  Dunmore,  County  of  Lackawanna  and  State  of 
Pennsylvania,  party  of  the  first  part,  to  William  P.  Boland  and  a  silent  party, 
both  of  the  City  of  Scranton,  County  and  state  above  mentioned,  parties  of  the 
second  part.  For  services  rendered  or  to  be  rendered  in  the  future  by  William 
P.  Boland  and  silent  party,  whose  name  for  the  present  is  only  known  to 
Edward  J.  Williams,  W.  P.  Boland,  John  M.  Robertson  and  Captain  .W.  A. 
May,  Sup't,  of  the  Hillside  Coal  &  Iron  Company,  it  is  agreed  by  said  Edward 
J.  Williams  who  is  the  owner  of  two  options  covering  a  Culm  Bank  Imown  as 
the  "Katydid,"  situate  in  the  vicinity  of  Mooslc,  Pa.,  that  he  hereby  assigns 
two- thirds  of  any  profits  arising  from  the  sale  of  the  above  mentioned  property 
over  and  above  the  amounts  to  be  paid  John  M.  Robertson  and  the  Hillside 
Coal  &  Iron  Company,  $3500  and  $4500  respectively  to  be  divided  equally  be- 
tween William  P.  Boland  and  silent  party  mentioned  above,  their  heirs,  suc- 
cessors or  assigns,  and  this  shall  be  their  voucher  for  same. 

[seal] 

U.  S.  S.  Exhibit  B. 

« 

Assignment  made  this  5th  day  of  September,  A.  D.  1911,  by  Edward  J. 
Williams,  of  the  borough  of  Dunmore,  County  of  Lackawanna  and  State  of 
Pennsylvania,  party  of  the  first  part,  to  William  P.  Boland  and  a  silent  party, 
both  of  the  city  of  Scranton,  county  Und  State  above  mentioned,  parties  of  the 
second  part.  For  services  rendered  or  to  be  rendered  in  the  future  by  William 
P.  Boland  and  silent  party,  whose  name  for  the  present  is  only  known  to 
Edward  J.  Williams,  W.  P.  Boland,  John  M.  Robertson,  and  Capt.  W.  A.  May, 
Sup't,  of  the  Plillside  Coal  &  Iron  Company,  it  Is  agreed  by  said  Edward  J. 
Williams  who  is  the  owner  of  two  options  covering  a  Culm  Bank  known  as  the 
"  Katydid,"  situate  in  the  vicinity  of  Mooslc,  Pa.,  that  he  hereby  assigns  two- 
thirds  of  any  profits  arising  from  the  sale  of  the  above-mentioned  property  over 
and  above  the  amounts  to  be  paid  John  M.  Robertson  and  the  Hillside  Coal  & 
Iron  Company  $3500  and  $4500  respectively,  to  be  divided  equally  between  Wil- 
liam P.  Boland  and  silent  party  mentioned  above,  their  heirs,  successors  or 
assigns,  and  this  shall  be  their  voucher  for  same. 

[seal! 

Q.  (By  Mr.  Worthington.)  Did  you  ever  get  any  authority  from 
Judge  Archbald  to  sell  any  part  of  his  interest  in  the  Katydid 
dump— any  part  of  the  contract — to  anyone  else? — ^A.  No,  sir. 

Q.  Did  you  ever  tell  him  that  you  had  assigned  an  interest  to  Wil- 
liam P.  Boland? — A.  No,  sir. 

Q.  I  should  like  to  know,  Mr.  Williams,  in  your  own  way,  what 
is  the  truth  about  whether  you  did  or  did  not  say  anything  to  Judge 
Archbald  about  this  "  silent  party  "  paper. — A.  1  do  not  mow  noth- 
ing about  it. 

Q.  Did  you  not  swear  before  the  Judiciary  Committee  several 
times  that  you  never  executed  that  paper  and  did  not  know  anything 
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about  it? — ^A.  I  did  not  know  anything  about  it,  and  I  do  not  know 
anything  about  it  to-day,  sir. 

Q.  Did  you  not  several  times  swear,  as  you  have  sworn  here,  that 
you  put  Judge  Archbald  in  that  paper  as  a  silent  party  because  you 
did  not  think  it  was  lawful  for  him  to  be  in  the  transaction  t — ^A.  I 
did  not.  I  always  said  I  did  not  know  anything  about  that  paper. 
The  si^ature  was  wrote  across  the  tj^pewriting  on  the  paper,  and  I 
never  signed  that.    I  never  did  sign  it. 

Q.  Do  you  say  now  that,  as  a  matter  of  fact,  jon  never  told  Judge 
Archbald  that  you  had  referred  to  him  as  a  silent  party  or  never 
told  him  such  a  thing  was  contemplated  ? — A.  No,  sir. 

Q.  Do  you  mean  Siat  you  did  not  tell  him  any  such  thing? — ^A. 
You  can  ask  him  now,  if  you  want  to. 

Q.  But  for  the  present  I  have  to  confine  mj  questions  to  you,  Mr. 
Williams.    Did  you  ever  tell  him? — A.  No,  sir. 

Q.  Or  intimate  to  him A.  No,  sir ;  I  did  not. 

Q.  That  such  a  thing  was  done  or  contemplated  ? — A.  I  did  not. 

Q.  Or  did  he  ever  intimate  or  suggest  to  you  that  he  desired  his 
connection  in  that  matter  to  be  concealed  from  anybody? — A.  No, 
sir ;  he  did  not. 

Q,  At  one  time  I  believe  it  was  supposed  that  the  contract  with 
Conn  was  going  to  be  executed,  was  it  not? — A.  Yes;  I  thought 
it  was  ^ing  through  all  right. 

Q.  Did  not  Judge  Archbald  prepare  a  contract  and  submit  it  to 
Mr.  Conn? — A.  Yes,  sir;  he  did. 

Q.  Did  you  see  that  contract  ? — ^A.  Yes,  sir ;  I  did  see  it. 

Q.  Did  you  read  it? — ^A.  No;  I  did  not  read  it.    I  seen  it. 

Q.  Did  you  look  at  it  at  all  so  as  to  see  whether  Judge  Archbald's 
name  was  mentioned  in  it? — A.  Judge  Archbald's  name  was  in  it. 

Q.  How  do  you  know  ? — A.  He  read  it  to  me. 

Q.  He  read  it  to  you? — A.  Yes,  sir. 

Q.  You  can  not  identify  the  paper,  then? — A.  No,  sir. 

Q.  Now,  Mr.  Williams,  about  another  matter.  You  took  this  let- 
ter from  Judge  Archbald  to  Capt.  May  and  did  not  get  any  agree- 
ment from  Capt.  May  about  the  option  ? — A.  No,  sir. 

Q.  How  soon  did  you  go  back  to  Judge  Archbald  and  report  that 
result  ? — A.  I  could  not  say. 

Q.  Was  it  the  same  day? — A.  Whether  I  went  in  two  days,  or  the 
next  day,  or  when,  I  do  not  remember. 

Q.  Where  was  this  letter  delivered  to  you? — A.  It  was  two  years 

Q.  This  letter  was  given  to  you  in  the  Federal  building  to  be  taken 
to  Capt  May? — A.  Yes,  sir. 

Q.  Where  was  Capt.  May  when  you  delivered  it  to  him? — ^A.  In 
the  office  of  the  Erie  company. 

Q.  How  far  away  was  that  from  Judge  Archbald's  office  in  the 
Federal  building  ? — A.  About  2  miles  away. 

Q.  Had  you  not  said  several  times  that  you  right  away  went  to 
Judge  Arcnbald  and  told  him  about  what  Capt.  May  had  said? — 
A.  Now,  I  could  not  say.    I  guess  I  did  go  as  soon  as  possible. 

Q.  From  a  distance  of  2  miles  ? — A.  Yes,  sir. 

Q.  When  you  got  back  to  Judge  Archbald's  office  you  saw  on  his 
desk  this  trial  list,  you  say,  on  which  was  the  word  "lighterage.'' 
Is  that  right  ? — A.   i  es,  sir. 
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Q.  And  you  picked  up  that  paper  and  asked  Judge  Archbald  what 
lighterage  meant? — A.  Yes,  sir ;  I  did. 

Q.  Was  that  the  way  that  came  about? — ^A.  That  is  a  fact,  sir. 

Q.  Have  you  ever  seen  that  paper  since? — A.  I  never  seen  it  since; 
no,  sir. 

Q.  Was  this  trial  list  one  on  which  there  were  a  number  of  cases? — 
A.  Oh,  lots  of  cases. 

Q.  The  cases  numbered  ? — ^A*  Oh,  there  was  lots  of  cases.  I  looked 
through  it;  all  over  the  list.    • 

Q.  In  what  court  was  it? — ^A.  I  do  not  know.  I  could  not  say 
what  court  it  was. 

Q.  You  do  not  know  whether  it  was  a  trial  list  of  the  Commerce 

Court  or  Interstate  Commerce  Commission ^A.  I  could  not  say; 

I  could  not  swear  to  that 

Q.  Or  the  district  court  of  the  United  States  for  the  middle  dis- 
trict of  Pennsylvania  ? — ^A.  I  could  not  say. 

Q.  You  can  not  say? — A.  No,  sir.  If  I  would  swear  I  could  not 
swear  what  court  it  was. 

Q.  In  order  to  be  clear  about  this,  I  will  ask  you  whether  when  you 
were  giving  your  deposition  to  Mr.  Wrislej  Brown  in  Scranton, 

Sage  228,  you  did  not  say  that  after  delivering  that  letter  to  CapL 
[ay  you  "  went  to  the  judge  ri^ht  away."  "  Yes ;  I  went  to  the  juage 
right  away." — ^A.  Well,  that  might  be ;  I  do  not  remember. 

Q.  You  do  not  remember  whether  you  said  that  or  not? — ^A.  No; 
I  do  not  remember.    That  is  pretty  near  two  vears  ago. 

Q.  But  you  were  testifying  very  shortly  after  the  occurrence.  It 
was  only  in  April. — A.  I  do  not  remember. 

Q.  It  was  the  year  afterwards.  I  do  not  want  to  misrepresent  it^ — 
A.  You  know  this,  Mr.  Worthington,  that  when  that  testimony  was 
taken  it  was  in  a  hurry,  on  a  Sunday  morning;  and  they  would  run 
over  it  in  a  hurry,  there  were  so  many  questions  asked.  .  I  was  there 
about  four  or  five  hours. 

Q.  Then  I  will  ask  you  whether,  when  testifying  before  the  Judi- 
ciary Committee,  page  511,  you  did  not  say  this  in  reference  to  that^ 
When  the  question  was  asked  you  by  Mr.  Sterling,  of  the  committee, 
"  Was  it  the  next  day  after  you  had  seen  May  that  you  went  back  to 
the  judge? "  your  answer  was,  "  Yes,  sir."  Do  you  remember  that? — 
A.  I  do  not. 

Q.  Can  you  be  clear  about  this  matter  at  all,  Mr.  Williams?  After 
you  had  taken  this  letter  to  him  and  he  did  not  give  you  an  agreement 
or  agree  to  sell,  did  you  go  to  sleep  on  it  and  do  nothing,  or  were  you 
active  about  it? — ^A.  I  went  to  see  the  judge  that  day  or  the  next  day. 

Q.  Then  you  saw  this  trial  list  with  the  Lighterage  case  on  it? — ^A. 
Yes,  sir ;  that  is  the  time. 

Q.  Then  you  had  the  conversation  with  the  judge  which  you  have 
narrated,  as  well  as  you  remember,  about  what  that  case  was? — ^A. 
Yes,  sir. 

Q.  He  explained  to  you  the  matter? — A.  I  did  not  know  in  the 
world  what  lighterage  meant,  and  I  asked  him  the  question. 

Q.  To  make  sure  what  the  case  was,  tell  us  again  what  the  judge 
said  the  lighterage  business  was. — A.  He  said  it  was  those  little  tug- 
boats that  carried  railroad  cars  across  the  river  there. 

Q.  To  get  some  idea  as  to  how  correct  you  are  about  dates,  I  should 
like  to  ask  you  what  is  your  recollection  as  to  how  long  it  was  after 
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you  first  went  to  Capt.  May  about  this  business  until  he  gave  you  the 
option,  as  it  is  called  here. — A.  I  could  not  say  whether  it  was  a  week 
or  a  month.  ^  I  could  not  say,  sir.    I  could  not  be  sure. 

Q.  You  think  it  was  somewhere  in  the  neighborhood  of  a  week  or 
a  month  ? — ^A.  Yes,  sir. 

Q.  If  as  a  matter  of  fact  the  first  letter  to  Capt.  May  was  March  31 
and  the  option  was  August  30,  how  do  you  account  for  being  so  far 
out  on  your  dates? — ^A.  I  could  not  remember  how  long  it  was. 

Q.  I  will  ask  you,  Mr.  Williams,  whether  as  a  matter  of  fact  this^ 
talk  with  Jud^e  Archbald  about  the  Lighterage  case  was  not  long 
after  he  had  been  to  see  Mr.  Brownell  and  after  Capt.  May  had 

g'ven  the  option. — A.  No;  I  think  that  was  before  he  went  to  see 
rownell,  if  I  remember. 

Q.  I  will  ask  you  whether  or  not  on  the  28th  day  of  September, 
1911,  in  the  office  of  William  P.  Boland,  you  did  not  say  in  sub- 
stance that  ^ou  were  "  going  to  the  judge's  office  to  look  at  a  brief 
which  the  judge  was  preparing  for  the  Erie  Railroad  Co."? — ^A. 
No,  sir. 


Q.  Nothing  of  that  kind  happened? — A.  No,  sir;  I  did  not  see- 
about  a  brief  I  do  not  know  what  a  brief  is.  I  do  not  know  the 
difference  between  a  brief  and  something  else. 

Q.  No  such  conversation  occurred  then? — A.  No,  sir. 

Q.  I  will  ask  you  whether  you  did  not  call  later'in  the  day  to  see 
William  P.  Boland,  and  tell  Miss  Mary  F.  Boland  or  somebody  in 
her  presence  that  you  had  seen  the  brief  "  and  it  was  about  a  case 
against  the  Erie  Railroad  Co.  for  a  lighterage  charge?  " — A.  No,  sir; 
I  never  told  him. 

Q.  Nothing  of  that  kind  happened  ? — A.  No,  sir. 

Q,  Away  down  in  September  after  the  option  had  been  given  by 
Capt.  May? — A.  No,  sir;  nothing  of  the  kind  at  all. 

Mr.  WoKTHiNGTON.  Mt.  President,  we  would  be  very  glad  if  the 
Senate  would  take  a  recess  for  about  10  minutes  in  order  that  I  may 
confer  with  my  associates  about  some  other  matters.  I  think  we 
will  save  time  by  it 

The  PREsroENT  pro  tempore.  If  there  be  no  objection,  it  will  be- 
so  ordered.  The  Senate  will  stand  in  recess  for  10  minutes,  until 
5  minutes  before  4  o'clock,  it  being  now  15  minutes  before  4. 

The  Senate  sitting  for  the  trial  of  the  Articles  of  Impeachment 
tiiereupon  took  a  recess  for  10  minutes,  and  reassembled  at  3  o'clock 
and  55  minutes  p.  m. 

Mr.  Gaulinger.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  PRBsroENT  pro  tempore.  The  Senator  from  New  Hampshire 
sn^ests  the  absence  of  a  quorum.    The  Secretary  will  call  the  roll* 

llie  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names : 

Present:  Ashurst,  Bacon,  Bailey,  Borah,  Brandegee,  Bristow, 
Brown,  Bryan,  Bumham,  Burton,  Clapp,  Clark  of  Wyoming,  Cul- 
berson, Cullom,  Curtis,  Foster,  Gallinger,  Gardner,  Gore,  Hitchcock^ 
Johnston,  Kenyon,  La  Follette,  Lea,  Lodge,  McLean,  Martin,  Mar- 
tine,  Massey,  Myers,  Nelson,  Newlands,  Oliver,  Overman,  Page,  Per- 
kins, PerW,  Pomerene,  Richardson,  Root,  Shively,  Smith  of  Ari- 
zona, Smith  of  Georgia,  Smith  of  Maryland,  Smith  of  South  Caro- 
lina, Smoot,  Sutherland,  Thornton,  Townsend,  Warren,  Works— 61^ 
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The  President  pro  tempore.  On  the  call  of  the  roll  of  the  Senate, 
51  Senators  have  responded  to  their  names,  and  a  quorum  of  the 
Senate  is  present. 

Q.  (By  Mr.  Worthington.)  Mr.  Williams,  you  said  yesterday 
that  you  had  good  reason  to  know  that  the  Bolands  owned  a  large 
amount  of  the  stock  of  the  Marian  Coal  Co.  What  did  you  mean  by 
that? — A.  How  is  that? 

Q.  You  said  yesterday  that  you  had  good  reason  to  know  that  the 
Bolands  own  most  of  the  stock  of  the  Marian  Coal  Co. — ^A.  Yes,  sir. 

Q.  What  did  you  mean  by  that  t — ^A.  Because  I  had  to  sell  out  to 
them,  sir.    I  was  squeezed  out  of  it,  sir. 

Q.  You  said  something  about  their  owing  you  money. — ^A.  They 
owe  me  $1,800  and  $1,100. 

Mr.  Manager  Webb.  We  think  the  question  and  answer  are  imma- 
terial. Whether  the  Bolands  owe  him  money  or  whether  he  owes 
the  Bolands  money  we  do  not  think  has  anything  to  do  with  the  con- 
duct of  Judge  Archbald. 

Mr.  Worthington.  I  think  that  what  has  been  brought  out,  Mr. 
President,  sufficiently  shows  that  the  relations  between  this  witness 
and  the  Bolands  are  quite  important. 

The  President  pro  tempore.  The  counsel  will  propound  the  ques- 
tion. 

Q.  (By  Mr.  Worthington.)  The  question  is  whether  the  Bolands 
are  indebted  to  you ;  and  if  so,  why— 1  mean  William  P.  Boland  and 
Christopher  G.  Boland  or  either  of  them? — A.  Christopher  G.  Bo- 
land owes  me  money. 

Q.  Can  you  tell  us  briefly  what  is  that  about? — A.  Why,  that  is 
part  payment.  They  paid  a  part  of  the  agreement  that  they  had  to 
sell  out. 

Q.  To  sell  out  what? — A.  The  Marian  coal  lease — ^the  culm  lease. 

Q.  Does  Christopher  G.  Boland  recognize  that  indebtedness  to 
you  or  does  he  dispute  it? — ^A.  Yes;  he  does,  of  course. 

Q.  He  does? — A.  Yes,  sir. 

Q.  Why  does  he  not  pay  you  ? — A.  Well,  because  they  claim  it  was 
to  be  paid  out  of  the  dividends,  but  they  claim  that  there  was  no 
dividends  yet  until  they  get  this  money.  Now.  if  they  will  ever  get 
it  from  the  D.,  L.  &  W.  for  overcharges,  for  reduction  of  rates 

Q.  Well,  what  has  that  got  to  do  with  your  going  to  them  with  this 
$600  note?  I  think  you  gave  that  as  a  reason  why  you  went  to 
them. — A.  Oh,  that  has  nothing  to  do  with  my  going  to  them  about 
that  $500  note. 

Q.  I  thought  you  said  something  to  that  effect  yesterday. — ^A.  Oh, 
no :  I  was  always  friendly  with  them. 

Q.  Well,  they  owe  you  money  and  they  recognize  that  they  owe 
you  money  ? — A.  Yes,  sir. 

Q.  Ana  you  expect  to  get  it  from  them  in  the  future? — ^A.  Yes,  sir. 

Q.  Have  they  said  anything  as  to  when  you  may  expect  to  get  that 
money? — A.  How  is  that? 

Q.  Have  they  said  anything  to  you  as  to  when  you  may  expect  to 
get  that  money? — A.  As  soon  as  they  get  money  out  of  it,  and  if  they 
get  this  $50,000  from  the  D.,  L.  &  W.,  why,  that  is  money,  is  it  not, 
and  they  are  able  to  pay  me  then. 

Q.  Well,  I  do  not  care  anything  more  about  that.  Mr.  Williams,  did 
you  suggest  to  Judge  Archbald,  m  reference  to  the  papers  or  some  of 
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the  papers  connected  with  this  Katydid  transaction,  that  he  should 
have  one  of  his  sons  sign  the  papers  and  not  sign  them  himself ;  and 
did  he  not  say  that  he  proposed  to  si^  the  papers  himself  and  not 
have  his  son  sign  them? — A.  No;  he  did  not. 

Q.  Nothing  of  that  kind  happened  ? — A.  No,  sir. 

Q.  I  want  to  ask  you  whether^  on  or  about  January  16,  1912,  in 
the  office  of  Mr.  W.  P.  Boland,  m  Scranton,  Pa.,  yoil  said,  in  sub- 
stance, that  Mr.  Archbald  told  you  it  would  be  better  for  him  to  sign 
the  papers  in  this  deal ;  that  you  agreed  with  him,  but  that  you  later 
told  the  judge  that  it  would  be  better  for  his  son  to  sign  the  papers, 
and  you  said  the  judge  intended  signing  them  and  you  could  not 
prevent  his  doing  it  ? — ^A.  No,  sir. 

Q.  Nothing  of  that  kind  was  said  by  you?— A.  I  never  told  the 
judge  that,  or  the  judge  never  told  me  that. 

Q.  Now,  about  this  visit  you  made  to  the  judge  just  before  you 
came  down  to  testify  before  the  Judiciary  Committee.  A  subpoena 
was  served  upon  you,  I  understand.  On  what  day  of  the  week  was 
it  served  ? — ^A.  I  aon't  remember. 

Q.  You  were  required  to  appear  on  what  day  of  the  week;  do  you 
remember? — A.  I  don't  remember. 

Q.  Anyhow,  you  went  to  the  judge  and  told  him  you  had  been 
subpoenaed  and  had  not  the  money  to  pay  your  fare,  did  you  not? — 
A.  I  did. 

Q.  You  went  to  his  office  in  the  Federal  building? — ^A.  I  told 
him  so. 

Q.  And  you  asked  him  to  lend  you  the  money  so  that  you  could 
come  down  here  ? — A.  Yes. 

Q.  You  told  him  you  were  going  to  testify,  or  had  been  subpoenaed, 
before  the  Judiciary  Committee  in  his  matter,  did  you  not? — A. 
Yes,  sir. 

Q.  Did  he  not  say  that  he  would  not  give  you  any  money,  but  that 
he  was  going  on  the  train  somewhere  the  next  day,  and  that  if  you 
would  meet  him  at  the  station  at  that  time  he  would  give  you  a  ticket 
to  Washington? — A.  That  is  all;  yes,  sir. 

Q.  And  you  did  meet  him  there? — ^A.  I  did  meet  him  at  the  D., 
L.  &  W.  depot,  sir. 

Q.  And  he  went  around  to  the  window  and  bought  that  ticket  and 
handed  it  to  you  right  there? — ^A.  He  did. 

Q.  In  the  presence  of  a  number  of  people  who  were  in  the  room? — 
A.  All  that  was  around  there  at  the  time. 

Q,  And  you  say  that  he  told  you  to  come  down  here  and  tell  the 
truth? — A.  He  told  me  to  tell  the  truth  and  never  mind  the  conse- 
quences.   He  said,  "  Tell  the  truth." 

Q.  You  said  twice,  as  I  understood  you,  that  this  Bradley  deal  was 
stopped  because  this  investigation  was  coming  on,  or  this  lawsuit, 
you  said  once.  You  mean  the  investigation  which  has  resulted  in 
this  trial,  do  you  not  ? — A.  Yes,  sir. 

Q.  Now,  what  do  you  know  about  that  ?  I  want  to  know  whether 
you  have  personal  knowledge  about  that,  or  whether  you  are  giving 
what  you  have  heard  rumored  on  the  street  or  somewhere  else.  \Vhat 
do  you  know  about  why  Capt.  May  recalled  the  contract  which  he  had 
submitted  to  Mr.  Bradley? — A.  What  do  I  know?  I  know  that  I 
asked  the  deed  back  from  Bradley  that  he  had  had  sent  to  him  to  see 
whether  he  would  accept  the  deed  under  the  conditions. 
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Q.  I  understand  you.  The  contract  was  sent  by  Capt.  May  to 
Mr.  Bradley  to  see  if  it  was  satisfactory  to  him? — ^A.  Yes,  sir. 

Q.  And  tne  next  day,  or  very  soon,  Capt  May  recalled  the  contract 
and  said  it  could  not  oe  executed.    That  is  sot — ^A.  Yes. 

Q.  But  you  say  that  that  was  done  because  this  investigation  was 
coming  on.  I  want  to  know  what  the  source  of  your  information  on 
that  subject  is? — A.  That  is  all  I  got. 

Q.  Who  told  you  that?  Who  told  you  that  Capt.  May  recalled 
it? — ^A.  Mr.  Bradley  told  me. 

Q.  Who  ?— A.  Mr.  Bradley  told  me. 

Q.  Mr.  Bradley  told  you  ? — ^A.  Mr.  Bradley. 

Q.  He  told  you  that  Capt.  May  had  recalled  the  deed? — ^A.  Yes, 
sir. 

Q.  Did  Mr.  Bradley  undertake  to  tell  you  why  he  recalled  it? — 
A.  No;  he  did  not. 

Q.  Did  he  tell  you  ? — ^A.  That  Capt.  May  wanted  it  back. 

Q.  Did  he  not  tell  you  that  Capt  May  had  told  him  that  there  had 
been  letters  written  making  claims  against  the  mine  on  behalf  of  the 
Everhart  heirs,  and  that  his  counsel  had  advised  him  that  under  the 
circumstances  it  would  not  do  to  go  on  with  the  contract? — ^A.  I  guess 
he  did ;  yes,  sir. 

Q.  Where  did  you  get  this  idea  into  your  head  that  it  was  because 
of  this  investigation  that  Capt.  Mav  recalled  the  contract? — A.  Well, 
I  got  that  from  other  sources ;  not  from  Capt.  May. 

Q.  You  did  not  get  it  from  Capt.  May  or  from  Mr.  Bradley? — 
A.  No,  sir. 

Q.  Now,  is  it  not  a  fact  that  the  dav  you  went  to  Judge  Archbald's 
office  in  the  Federal  building  just  before  you  came  down  here  to  tes- 
tify before  the  Judiciary  Committee,  that  $500  Jones  note  had  to  be 
renewed? — ^A.  I  do  not  know. 

Q.  If  that  was  so,  you  have  forgotten  it,  have  you? — A.  Yes,  sir. 

Q.  But  did  you  not  go  there  to  meet  Jones  and  the  judge  for  that 
purpose? — A.  I  do  not  remember. 

Q.  You  do  not  remember? — A.  No,  sir. 

Q.  About  this  letter  to  Mr.  Darling  that  is  in  evidence ;  you  took 
that  letter  to  Mr.  Darling  and  he  told  you  that  that  dump  had  been 
sold  or  leased,  or  something  of  that  kind? — A.  The  dump  had  been 
leased  to  Peale,  Peacock  &  Kerr. 

Q.  That  was  the  end  of  it  ? — A.  Yes,  sir. 

Q.  You  took  the  judge's  letter  to  him? — A.  That  settled  that  deaL 

Q.  Very  well.  I  should  like  to  know  how  you  came  to  go  to  Mr. 
Darling.  Who  suggested  to  you  to  go  to  Judge  Archbala  and  get 
a  letter  to  Mr.  Darling? — A.  It  was  William  P.  Boland  who  told  me 
about  it,  but  he  did  not  know  that  Peale  had  leased  it  already. 

Q.  Who  was  it  suggested  to  you  to  take  Mr.  Dainty  to  Judge 
Archbald  and  to  try  to  get  Judge  Archbald  to  help  him  about  tne 
selling  of  the  outstanding  Everhart  interest  to  the  Liehigh  Valley? — 
A.  I  do  not  think  anybody  suggested  that  to  me. 

Q.  Did  not  William  P.  Boland  suggest  it? — A.  No;  I  could  not 
say  that. 

Q.  You  could  not  say  that? — ^A.  No,  sir. 

Mr.  WoRTiMNGTON.  That  is  all,  Mr.  President. 
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Redirect  examination  by  Mr.  Manager  Webb: 

Q.  Mr.  Williams,  did  you  tell  Mr.  Worthington  a  few  minutes 
ago  that  in  the  examination  before  Wrisley  Brown,  in  Scranton, 
William  P.  Boland  asked  most  of  the  questions  ? — ^A.  Yes,  sir. 

Q.  You  say  that  now  ? — ^A.  I  say  that  now ;  yes,  sir. 
^  Mr.  Manager  Webb.  Mr.  President,  at  this  point  we  offer  the  depo- 
sition of  E.  J.  Williams,  taken  on  the  23a  day  of  March,  1912, 
in  Scranton,  with  reference  to  this  matter. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Williams,  did  you  sign  this 
statement? — A.  Oh,  I  might  have  signed  it^  but  I  did  not  know 
what  was  in  it ;  it  was  not  read  to  me  at  that  tmie. 

Q.  Answer  the  first  question.  Did  you  sign  it? — ^A.  I  signed  it; 
yes,  sir;  but  I  did  not  know  what  was  in  it,  altogether. 

Mr.  Worthington,  Mr.  President,  if  that  paper  is  offered  solely 
for  the  purpose  of  showing  what  proportion  of  questions  were  pro- 
pounded to  Mr.  Williams  by  Mr.  Boland  and  how  many  were  pro- 
pounded by  Mr.  Brown,  we  have  no  objection ;  but  if  it  is  offered  in 
evidence  to  make  what  this  witness  said  there  in  that  ex  parte  investi- 
gation evidence  against  Judge  Archbald,  we  do  object  to  it. 

Q.  (By  Mr.  IV^inager  Webb.)  Mr.  Williams,  I  ask  you  again  if 
this  statement  was  not  read  over  to  you  by  Mr.  Brown,  who  asked 
you  if  you  wanted  to  make  any  change  in  your  testimony? — ^A.  No; 
we  were  in  such  a  hurry,  sir,  to  get  out  from  there  after  being  there 
four  or  five  hours.  I  wanted  to  get  some  time  to  get  dinner.  It  was 
about,  I  think,  2  o'clock,  and  I  got  there  in  the  morning. 

Mr.  Manager  Webb.  Mr.  President,  we  think  it  is  competent  to 
show  that  these  questions  were  all  asked  by  Mr.  Wrisley  Brown  and 
the  responses  thereto  were  corroborative  of  what  he  has  sworn  with 
reference  to  this  matter  here  to-day. 

The  WrrNESS.  Mr.  Wrisley  Brown  would  not  know  how  to  ask 
these  questions  altogether  without  the  help  of  William  Boland. 

Mr.  WoBTHiNGTOK.  Mr.  President,  it  seems  to  me  that  it  would  be 
very  unfortunate  if  we  should  have  to  try  to  get  into  this  case  what 
might  be  considered  evidence  against  Judjge  Archbald  of  what  this 
witness  happened  to  say  in  an  ex  parte  investigation  in  Scranton. 
The  questions  are  all  there ;  it  is  stated  who  asked  them ;  and  it  is 
easy  enough  for  the  managers  to  do  what  I  have  done,  count  the 
number  of  questions  that  were  asked  by  Mr.  Boland,  and  it  will  ap- 
pear that  he  asked  one  out  of  ten,  or  something  of  that  kind.  The 
witness  is  mistaken — there  is  no  question  about  that — ^in  saying  that 
Mr.  Boland  asked  most  of  the  questions,  so  far  as  the  report  Siows, 
and  we  ought  not  to  have  a  statement  made  in  this  way  by  this  wit- 
ness or  anybody  else,  when  there  was  no  opportunity  for  Judge 
Archbald  to  be  represented,  put  into  this  case  as  evidence. 

The  PBEsmENT  pbo  tempore.  The  Chair  is  of  opinion  that  the 
paper  could  not  be  put  in  evidence  for  the  purpose  of  proving  the 
testimony  of  the  witness  upon  that  occasion,  unless  the  managers  are 
preparea  to  take  the  position  that  they  have  been  entrapped  by  the 
witness  and  desire  to  show  what  he  has  testified  to  on  a  former  occa- 
sioiu  and  the  Chair  does  not  imderstand  that  to  be  the  proposition. 

Mr.  Mana^r  Webb,  Well,  Mr.  President,  in  one  view  oi  the  mat- 
ter we  think  it  is  competent  to  show  that  Mr.  Brown  asked  the  ques- 
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tions,  and  not  Mr.  Boland.  In  another  view  of  the  question  we  take 
it  that  it  is  competent  for  the  reason  that  the  witness  was  examined 
on  the  22d  day  of  March,  when  the  facts  were  fresh  in  his  mind,  and 
that  it  is  competent  to  corroborate  him  as  to  what  he  has  sworn  here 
to-day  to  show  that  he  has  sworn  it  on  other  occasions. 

The  President  pro  tempore.  The  Chair  is  not  of  opinion  that  the 
corroboration  of  the  witness  is  in  order  unless  he  is  impeached  in 
some  way.  There  is  no  doubt  about  the  right  of  the  managers  to 
prove  that  the  questions  were  asked  by  whoever  the  party  is,  but  the 
Chair  does  not  think  that  the  paper  itself  would  be  admissible  as 
evidence  of  what  the  witness  then  swore  to. 

Mr.  Manager  Webb.  Then,  does  the  President  admit  it  in  evidence 
for  the  purpose  of  showing  who  did  ask  the  questions? 

Mr.  WoRTHiNGTON.  I  would  objcct  to  that.  It  seems  to  me  if  it 
is  admitted  for  any  purpose,  of  course  it  goes  into  the  record.  It  is 
an  easy  matter,  of  course,  for  anybody  to  ascertain  how  many  ques- 
tions were  asked  by  Mr.  Boland.  As  a  matter  of  fact,  only  i2  were 
asked  by  him  during  a  long  examination. 

The  PREsmENT  pro  tempore.  The  Chair  would  suggest  that  it 
would  be  better  for  the  managers  to  prove  what  they  desire  without 
introducing  the  entire  paper,  because  that  would  be  putting  in  evi- 
dence that  which  is  not  proper  for  consideration  as  evidence. 

Mr.  Manager  Webb.  To  prove  it  in  any  other  way  would  be  an 
almost  endless  task,  because  there  are  48  pages  of  typewritten  mat- 
ter and  the  witness  would  probably  have  to  go  over  it  to  see 

Mr.  Simpson.  See  what? 

Mr.  Manager  Webb.  To  see  who  asked  the  questions. 

Mr.  Simpson.  We  are  quite  willing  that  Mr.  Webb  or  any  of  his 
colleagues  shall  count  them  and  their  say-so  be  put  in  the  record. 

Mr.  Manager  Webb.  I  do  not  care  to  testify. 

Mr.  Simpson.  We  do  not  ask  you  to  testify ;  but  you  can  get  some 
one  outside.    Mr.  Brown  can  count  them,  and  his  say-so  will  go. 

Mr.  WoRTHiNGTON.  I  happened  to  think  this  question  might  arise, 
and  so  I  counted  them  myself.  There  are  only  12  questions  by  Mr. 
Boland  and  100  or  more  bv  Mr.  Brown. 

Mr.  Manager  Clayton.  Mr.  President,  I  dislike  to  do  anything  that 
may  seem  to  be  an  abuse  of  the  patience  of  the  Senate;  but  it  seems 
to  me,  inasmuch  as  Col.  Worthington  has  seen  proper  to  bring  into 
this  case  a  part  of  this  deposition,  that,  therefore,  we  are  entitled 
to  have  it  all.  It  is  upon  that  familiar  principle  that  we  insist  upon 
our  right  to  introduce  this  document  in  evidence  in  its  entirety. 

Mr.  President,  as  to  the  limitation  or  the  effect  of  this  instrument^ 
that  is  reserved  to  the  Senate  when  it  comes  to  render  its  verdict  or 
judgment  We  are  addressing,  as  I  undertook  to  say  yesterday,  a 
tribunal  that  acts  in  the  double  capacity  of  the  judge  of  the  law  and 
the  jury  to  determine  the  facts.  Therefore,  Mr.  President,  if  you  as 
judges  admit  this  paper  now,  when  you  come  to  consider  the  question 
of  fact  as  jurors,  then  you  can,  if  you  see  fit,  limit  the  effect  of  its 
operation.  It  is  impossible  for  us  to  separate  the  function  of  the 
judge  from  the  function  of  the  jury  here.  Inasmuch,  I  repeat^  as 
counsel  for  the  respondent  has  introduced  a  part  of  this  deposition, 
I  insist  that  it  is  right  and  proper  for  us  to  have  it  all  in  the  record — 
the  whole  truth,  and  not  a  part  of  it. 
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Mr.  WoRTHiNGTON.  I  presuHiG  we  are  entitled  to  close  on  our 
objection,  Mr.  President.  We  introduced  no  part  of  this  deposition 
in  evidence.  I  asked  the  question  of  Mr.  Williams  as  to  whether 
Mr.  Boland  was  not  present  when  he  was  examined,  and  he  answered 
that  question,  which  was  all  I  asked.  Then  he  volunteered  the  state- 
ment :  "  Yes ;  and  asked  most  of  the  questions."  I  did  not  ask  him 
who  asked  the  questions.  I  showed  that  Mr.  Boland  was  present  at 
the  very  time  he  has  testified. 

The  PREsroENT  pro  tempore.  If  a  part  of  the  deposition  has  been 
offered  by  counsel  for  the  respondent,  of  course  the  Chair  will  recog- 
nize the  right  of  the  managers  to  offer  the  entire  paper;  but  that 
is  a  question  that  seems  to  be  in  dispute.  That  proposition  was  not 
first  suggested  by  the  manager  who  first  offered  the  paper.  He 
put  it  upon  an  entirely  different  ground,  as  the  managers  and  the 
Senate  will  remember.  The  Chair  is  not  prepared  to  pass  upon  the 
question  as  to  whether  or  not  there  has  been,  in  fact,  any  part  of  the 
deposition  put  in  evidence  by  the  counsel  for  the  respondent.  If 
there  has  been  a  part  of  it  put  in  evidence,  the  Chair  recognizes  the 
right  of  the  managers  to  have  all  of  it  on  that  ground  alone.  The 
Chair  thinks  the  other  propositions  are  untenable.  The  Chair,  of 
course,  recognizes  the  right  of  the  managers  to  prove  how  many  of 
these  questions  were  asked  by  the  respective  parties. 

Mr.  Manager  Webb.  Then  we  will  offer,  Mr.  President,  that  part 
of  it  for  that  purpose.  I  do  not  recall  the  exact  questions  that 
Col.  Worthington  excerpted  from  the  deposition. 

The  PREsroENT  pro  tempore.  Offer  it  for  what  purpose? 

Mr.  Manager  Webb.  For  the  purpose  of  showing  the  entire  ques- 
tions and  answers  with  reference  to  the  matter  about  which  Col. 
Worthington  asked  the  witness. 

Mr.  Simpson.  There  was  no  such  offer 

The  PREsroENT  pro  tempore.  Probably  the  stenographer's  notes 
would  have  to  be  consulted  to  see  what  part  of  it,  if  any,  was  offered 
by  counsel  for  the  respondent. 

Mr.  Simpson.  There  was  no  such  offer  made  at  all.  There  have 
been  questions  asked  by  Mr.  Webb  for  the  managers  and  there  have 
been  questions  asked  by  counsel  for  the  respondent  as  to  whether  the 
witness  did  not  testify  at  a  certain  place  in  a  certain  way.  The  man- 
agers might  just  as  well  say  that  because  they  asked  whether  or  not 
on  such  and  such  a  date  he  did  not  testify  to  such  and  such  a  thing 
before  the  Judiciary  Committee  the  whole  of  his  testimony  may  be 
put  in  in  bulk  here  in  that  way.  That  is  not  the  result  which  flows 
out  of  any  such  a  suggestion  as  that.  It  is  an  inquiry  of  him  for  the 
purpose  of  putting  him  straight  upon  the  record,  and  it  is  a  partic- 
ular right  which  those  who  are  cross-examining  have;  otherwise 
cross-examination  would  amount  to  nothing.  But  there  grows  out 
of  that  no  right  to  put  in  a  whole  bulk  of  testimony.  Such  a  thing 
would  be  the  most  absurd  rule  of  law  imaginable. 

If  Mr.  Worthington  had  said:  " Mr.  Williams,  did  you  not  on 
such  and  such  a  day  testify  thus  and  so,"  and  read  the  question  and 
answer,  and  the  managers  then  thought  there  was  something  in  some 
other  question  or  answer  in  that  document  which  in  some  way  cor- 
rected or  straightened  out  or  affected  that  matter,  they  could  then  ask 
him :  "  Did  you  not  also  testify  thus  and  so  on  that  same  day,"  and 
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get  that  straightened  out  in  the  record  in  that  wa^;  but  to  put  the 
whole  document  in,  whether  it  relates  to  the  question  or  not,  would 
be ' 


Mr.  Manager  Clayton.  May  I  ask  the  counsel 

The  President  pro  tempore.  The  Chair  must  insist  that  the  argu- 
ment proceed  in  order.  If  there  is  objection,  counsel  will  be  heard; 
a  reply  will  then  be  received  by  the  Senate  and  a  conclusion  accorded 
to  the  party  making  the  objection ;  but  irregular  discussion  can  not 
be  contmued  without  manifest  inconvenience  and  ill  result. 

Mr.  Manager  Clayton.  I  did  not  intend  to  interrupt,  Mr.  Presi- 
dent, except  oy  permission  of  the  Senate  and  the  consent  of  counsel, 
and  it  was  for  the  purpose  of  directing 

The  President  pro  ttempore.  The  Chair  had  reference  to  the  entire 
discussion  and  not  to  the  particular  manager  who  last  addressed  the 
Chair.  It  is  necessary  that  we  proceed  in  order.  When  there  is  ob- 
jection counsel  will  be  heard ;  then  a  reply  will  be  heard,  and  then  a 
conclusion;  but  it  must  be  done  in  that  order  if  we  are  to  proceed 
methodically. 

Mr.  Simpson.  I  think,  sir,  I  have  brought  before  the  Senate  what  I 
desired. 

Mr.  WoRTHiNGTON.  Mr.  President,  we  have  agreed  that  this  matter 
may  go  over  until  to-morrow  so  that  we  may  see  just  what  has  taken 
place. 

Mr.  Manager  Webb.  That  was  the  agi*eement,  Mr.  President. 

Q.  (Mr.  Manager  Wi»b.)  You  told  Col.  Worthington  a  few  mo- 
ments ago  that  you  could  get  options  when  others  could  not  do  it. 
What  peculiar  influence  or  power  did  you  have  to  get  options  when 
other  men  failed  to  get  them  ?  Was  it  the  influence  of  Judge  Arch- 
bald?— A.  How  is  that? 

Q.  You  told  Col.  Worthington  a  few  moments  ago  that  you  could 
get  options  on  culm  banks  when  other  men  failed  to  get  them. 
What  was  your  peculiar  influence  to  enable  you  to  get  these  culm- 
banks  when  other  men  could  not?  Was  it  Judge  Archbald's  assist- 
ance?— A.  No,  sir. 

Q.  What  did  you  mean  when  you  told  the  colonel  that? — ^A.  What? 

Q.  What  did  you  mean  when  you  told  Col.  Worthington  that? 

Mr.  Worthington.  Please  say  "  Mr.  Worthington." 

Mr.  Manager  Webb.  "  Mr.  Worthington."    I  beg  pardon. 

A.  I  had  one  lease  from  Forest  City  to  Moosic  of  all  the  Erie  culm 
without  the  judge's  aid.    I  never  asked  the  judge 

Q.  Why  did  you  tell  Mr.  Worthington  that  you  could  get  options 
when  other  men  failed? — ^A.  I  coula.  I  could  get  this  one  when 
Boland  could  not  touch  it  at  all. 

Q.  You  got  this  option  on  the  Katydid  when  other  men  had 
failed? — ^A.  Yes.  sir. 

Q.  That  was  tne  one  you  referred  to ;  and  you  got  that  through  the 
influence  of  Judge  Archbald,  did  you  not? — ^A.  I  did  not,  sir.  I 
only  got  one  part  of  it  through  Judge  Archbald. 

Q.  That  was  the  Katydid  ?— A.  Yes ;  one  part  of  it 

Q.  And  the  Katydid  dump  belonged  to  the  Erie  Railroad  Co. — 
one  part  of  it? — ^A.  One  part  of  it:  one-half  of  it;  yes,  sir. 

Q.  Mr.  Robertson  wanted  to  sell  his  part,  did  he  not? — ^A.  Yes,  sir. 
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Q.  And  the  Erie  Railroad  Co.  would  not  buy  it?  Is  not  that 
true?— A.  No;  he  wanted  to  sell  it;  he  had  been  trying  to  sell  it  to 
the  Erie  Co. 

Q.  The  Erie  would  not  buy  it! — ^A.  No,  sir. 

Q.  And  the  Erie  would  not  lease  their  part? — ^A.  No. 

Q.  Until  you  took  hold  of  it? — ^A.  Yes.  They  had  agreed  to  sell 
it  to  the  Du  l^ont  Powder  man  before  that  for  less  than  one-half  what 
I  offered  for  it. 

Q.  But  it  was  never  carried  up  to  Mr.  Thomas  by  Mr.  May  and 
nothing  ever  came  of  it.  Is  not  that  true? — ^A.  No;  out  they  offered 
it  for  ^,000  to  du  Pont,  sir. 

Q.  Then  you  say  vou  got  the  Erie  Railroad  Co.'s  part  of  this  dump 
through  Judge  Archbald's  influence?  Is  not  that  your  statement? — 
A.  Yes;  by  paying  a  double  price  for  it. 

Q.  I  understand,  but  at  whatever  price  it  might  be? — ^A.  They  did 
not  favor  me  because  of  his  influence,  because  I  paid  $2,500  more  for 
it  than  they  offered  it  before. 

Q.  You  alone  could  not  get  it  from  Capt.  May?  You  could  not 
get  it  by  yourself  ? — ^A.  I  do  not  know. 

Q.  You  tried  it  and  failed  ? — ^A.  I  did  at  the  time,  but  he  did  not 
say  he  would  not  give  it  to  me. 

Q.  He  declined  to  let  you  have  it  ? — ^A.  He  declined  at  the  time. 

Q.  Yes ;  and  you  carried  the  matter  back  to  Judge  Archbald  ? — ^A. 
I  did. 

Q.  And  are  you  willing  to  swear  now  that  you  got  this  culm  dump 
from  the  Erie  Railroad  Co.  through  your  influence  or  through  Judge 
Archbald  ? — A.  I  got  part  of  it ;  yes — ^their  half. 

Q.  Their  half  through  whose  influence? — ^A.  Judge  Archbald's. 

Q.  Before  you  took  this  letter  to  Mr.  May  did  the  judge  tell  you 
that  he  had  already  phoned  May  in  advance  that  you  were  coming  to 
see  him  ? — ^A.  No,  sir. 

Q.  I  believe  the  judge  in  his  answer  to  this  article  says  that  before 
he  wrote  this  letter  to  Mr.  May  he  had  already  phoned  May  about 
this  Katydid  dump.  Did  he  ever  tell  you  that  he  nad  phoned  him  ? — 
A.  I  do  not  remember  anything  about  it. 

Q.  When  he  sent  the  letter  up  there  to  May  by  you,  did  he  tell 
you  he  had  already  communicated  with  May  about  the  dump? — 
A.  No,  sir. 

Q.  I  want  to  ask  you  a  question  or  two  about  this  silent-party 
agreement.  It  seems  that  you  have  stated  that  you  did  sign  a  silent- 
party  agreement  and  stated  that  you  do  not  remember  it.  I  ask  you 
if  this  IS  not  the  way  it  occurred,  and  if  you  did  not  swear  to  this 
before  the  Judiciary  Committee,  that  you  did  have  a  silent-party 
agreement  with  Mr.  Robertson? — A.  What — that  I  did? 

Q.  I  ask  you  whether,  after  you  had  been  examined  back  and  forth 
on  this  question  before  the  Judiciary  Committee,  I  did  not  ask  you 
the  question,  "  Mr.  Williams,  it  seems  that  you  did  sign  a  silent-party 
agreement,  but  you  think  that  this  one  in  evidence,  September  4,  is 
not  the  one,  because  that  is  not  the  date  ?  "—A.  Do  you  not  know  that 
other  copy  you  showed  me  last  night  here  ? 

Q.  Yes.    What  about  it?— A.  That  is  not  the  copy.    Where  did  it 

come  from? 
Q.  That  is  not  the  copy  you  signed? — A.  I  did  not  sign  any,  sir. 

81525— S.  Doc.  1140,  vol  1,  62^^ 14 
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Q.  Did  you  sign ^A.  (Interrupting.)  I  never  signed  it.    I  do 

not  know  anything  about  the  copy  tnat  you  are  talking  about,  where 
the  writing  is  across  the  typewriting;  I  never  signed  that.  I  told 
them  at  first  that  I  never  had  signed  that. 

Q.  That  particular  copy ;  but  I  ask  you  again,  now,  leaving  out 
that  particular  copy  which  we  referred  to  last  night,  did  you  not 
sign  a  silent-party  agreement  when  you  got  the  lease  from  Robertson, 
and  did  you  not  swear  that  before  the  Judiciary  Committee? — ^A.  To 
whom  did  I  sign? 

Q.  Let  me  aSt  you  if  this  statement  was  not  made  by  you  before 
the  committee — 

Mr.  RucKEB.  Who  was  the  silent  party  referred  to  in  that  paper? 

Mr.  Williams.  I  think  that  was 

Mr.  RucKEB.  I  am  not  talking  about  that.  Who  was  the  party  you  referred 
to  when  you  said  "silent  party"? 

Mr.  Williams.  It  was  Judge  Archbald. 

Mr.  RucKEB.  There  is  no  question  about  you  signing  such  a  paper,  Is  there? 

Mr.  Williams.  Yes,   sir. 

Mr.  RucKEB.  And  it  had  reference  to  Judge  Archbald? 

Mr.  Williams.  I  think  it  was  in  John 

Mr.  RucKEB.  X  am  not  asking  what  it  was  in. 

Mr.  Williams.  Let  me  tell  you.  It  was  in  John  M.  Robertson's  option.  That 
is  where  the  "  silent  party  "  was. 

Mr.  RucKEB.  Why  did  you  write  in  this  paper  the  phrase  "silent  party," 
referring  to  Judge  Archbald? 

Now,  then,  was  not  that  reference  to  silent  party  in  the  option 
that  you  first  secured  from  Robertson?  That  is  what  you  seem  to 
have  finally  sworn  before  the  Judiciary  Committee? 

A.  I  could  not  say  that  I  ever  saw  that  in  Robertson's  option. 

Q.  Did  you  ever  sign  an  agreement  in  which  there  was  a  silent 
party  mentioned?  I  am  not  talking  about  the  one  of  September  4 
or  5  now,  but  I  am  asking  this:  Did  you  ever,  with  Rooertson  or 
with  anyone  else,  sign  a  contract  or  an  assignment  in  which  "  silent 

farty  "  was  mentioned? — A.  I  do  not  remember  any  such  contract; 
do  not  remember. 

Q.  Let  me  ask  you  if  you  did  not  tell  Mr.  Worthington  this  on  his 
examination  of  you  before  the  Judiciary  Committee,  reading  at  page 
679  of  the  record : 

Mr.  WoBTHiNGTON.  I  would  like  to  ask  you  to  explain,  if  you  can,  why  it  is 
you  say  to  me  that  you  executed  only  one  contract  or  assignment  to  Mr.  Boland* 
in  which  there  was  nothing  said  about  a  silent  party,  and  then  the  next  minute 
you  say  to  the  members  of  the  committee  that  you  did  understand  you 
signed  something  in  which  there  was  reference  to  a  silent  party.  How  do  you 
explain  that  contradiction? 

Mr.  Williams.  I  don't  remember  signing  such  a  contract  as  that;  but  I  tell 
you  that  there  was  a  silent  party  in  one  paper  that  we  had,  a  silent  partner. 

Did  you  tell  Mr.  Worthington  that  ? — ^A.  I  do  not  know. 

Q.  Sir? — A.  I  could  not  say  whether  I  said  that  or  not. 

Q.  Was  there  any  paper  that  you  ever  signed,  whether  in  the  pres- 
ence of  Mr.  Boland  or  any  other  person,  in  which  the  words  "  silent 
party"  were  used  ? — ^A.  Why  should  he  use  the  "  silent  party  "  when 
he  put  his  own  name  in  the  Conn  paper?  Why  should  he  put  in 
** silent  party"? 

Q.  You  need  not  argue  the  case.  I  wish  you  would  listen  to  this 
question.    Again,  on  page  590 : 

The  Acting  CHAUtiiAN.  Then  your  contention  Is  that  the  contract  which  has 
been  shown  you  here,  E2xhlbit  20— 
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That  is  the  contract  of  September  5,  in  which  you  refer  to  the  silent 
party,  and  which  you  now  say  you  did  not  sign — 

^bich  contains  the  language  "  and  a  silent  party  whose  name  Is  known  only  to 
the  persons  named  therein,"  was  drawn  in  August  and  not  In  September?  In 
other  words,  I  understood  you  to  say  that  the  date  had  been  changed  on  it? . 

Hr.  WnxiAifs.  It  was  drawn  before  April,  sir. 

The  Acting  Ohaibman.  It  was  drawn  before  AprU? 

Mr.  Williams.  Yes»  sir. 

The  Acting  Ghaibman.  But  it  was  drawn  and  signed  by  you?    Is  that  right? 

Mr.  Cablin.  He  says  a  contract  was,  but  this  contract  never  was.    , 

The  Actino  Ghaibiian.  I  understand;  but  I  am  asking  about  this  particular 
contract.  As  I  remember  his  testimony  day  before  yesterday,  he  contended  that 
wblle  he  signed  this  contract  with  the  "silent  party '^  language  In  It,  It  was 
reaUy  signed  before  he  ever  tried  to  make  the  deal  with  Robertson,  and  that 
after  the  deal  was  made  with  Boland  he  contends  the  date  was  changed  on  It  to 
September  5.    Was  not  that  your  contention  the  other  day,  Mr.  Williams? 

Mr.  Williams.  Walt,  now 

The  Acting  Ghaibman.  I  wish  you  would  listen  to  my  question. 

Mr.  Williams.  Yes,  sir. 

The  Acting  Ghaibman.  I  say,  was  not  that  your  contention  the  other  day? 

Mr.  Williams.  Yes,  sir. 

The  Acting  Ghaibman.  That  while  you  did  sign  this  contract,  this  assign- 
ment, to  Mr.  Boland,  it  was  really  signed,  not  on  September  5,  but  at  some  day 
before  that  time? 

Mr.  Williams.  It  was  signed  before  this  [exhibiting  memorandum  book]. 
Now,  there  Is  the  time  I  got  the  culm  from  Roberston.    You  wlU  see  the  date. 

The  Acting  Ghaibman.  April  5? 

Mr.  Williams.  April  5;  yes,  sir. 

Mr.  Graham.  Mr.  Ghalrman,  I  suggest  that  you  put  in  the  record  what  that 
book  is. 

Is  that  your  present  contention — that  you  did  sign  a  silent-party 
contract,  but  that  it  was  not  dated  September  5,  but  some  prior  time? 

SA  pause.]  What  do  you  say  about  that  now,  Mr.  Williams? — ^A.  I 
o  not  know  anything  about  that  contract  that  Boland  claims  that 
was  wrote  right  on  an  angle  across  the  paper  there;  I  do  not  know 
anything  about  it ;  I  can  not  have  any  memory  of  such  a  paper  that 
ever  came  before  me. 

Q-  Did  you  ever  before  September  5  sign  any  contract  containing 
a  silent-party  reference? — A.  The  only  paper  I  signed  to  him  was 
before  the  option  was  got;  before  I  got  the  option  from  Robertson. 

Q.  I  believe  you  admit  that  you  did  sign  this  paper  exhibited  to 
you  yesterday — ^the  assignment  of  Septemoer  5 — in  which  the  silent 

farty  is  included.  You  signed  that? — A.  I  never  signed  that  paper, 
can  not  remember  anything  about  such  a  paper  in  the  world.  And 
where  did  you  get  the  paper  you  brought  oefore  me  last  night? 
Where  did  you  get  the  paper?     Will  you  bring  that  here? 

A  paper  was  handed  to  the  witness  by  Mr.  Manager  Webb. 

A.  Oh,  that  is  it  ?    Well,  this  is  not  the  paper,  you  know. 

Q.  (By  Mr.  Manager  Webb.)  Now,  wnich  was  the  paper  you 
signed  ? — ^A.  Let  me  tell  you  now.  That  paper  was  printed  down  to 
the  bottom  here  [indicating]  and  written  across  that  way.  This  is 
not  the  paper,  sir.    No,  sir. 

Q.  Did  you  sign  this  paper? — A.  Did  I  sign  it? 

Q;  Is  not  that  your  signature  ? — A.  Yes,  sir ;  that  is  my  signature ; 
but  how  did  tiiey  get  it  there  ?  That  is  the  question.  It  is  my  signa- 
ture, all  right,  but  you  Iniow  how  Jim  Crawford's  will  was  made: 
but  I  never  signed.    Why  did  he  not  bring  that  before,  instead  oi 
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bringing  the  other  paper  that  was  signed  right  across  the  printing  ol 
the  stenographer?  * 

Q.  Are  you  in  the  habit  of  signing  papers  the  contents  of  which 
you  do  not  know  ? — ^A.  No ;  not  very  often,  sir. 

Q.  Then  you  did  sign  this  paper? — ^A.  Did  I? 

Q.  You  say  you  did. — ^A.  Oh,  you  say  so.  No;  I  do  not  sajr  so, 
because  that  paper — why  did  you  -bring  that  paper?  Last  night 
was  the  first  time  I  saw  it.  The  other  paper,  I  tola  you,  was  signed 
at  an  apgle  across  the  writing  on  the  paper. 

Q.  Well,  Mr.  Williams,  I  understand  you  to  say  that  is  your  signa- 
ture?— A.  I  say  that;  but  I  say  Jim  Crawford's  will  was  signed  tiio 
same  way. 

Q.  Then  you  say  that  that  is  your  signature? — ^A.  Yes;  it  is  my 
signature,  but  where  did  they  get  it?    That  is  the  point. 

Q.  That  is  Exhibit  7»  One  more  question,  please.  When  you 
went  to  the  judge,  after  having  seen  May,  and  the  conversation  arose 
abput  the  lighterage  case,  who  mentioned  the  lighterage  cases  first? — 
A.  I  did. 

Q.  Let  me  ask  you  if  you  did  not  swear  this  before  the  House 
Judiciary  Committee  last  May  [reading  from  page  497] : 

The  Chairman.  Did  the  Judge,  about  that  time,  mention  the  lighterage  caaetf 
to  you  in  any  conversation? 

Mr.  V^iLLiAMs.  I  seen  them  right  there  on  the  desk. 

The  Chairman.  Was  anything  said  about  the  lighterage  cases? 

Mr.  Williams.  He  said  that  he  had  cases  for  them  there  at  the  time.  That 
is  all. 

The  Chairman.  Meaning  that  he  had  cases  before  him  in  the  court  at  that 
time? 

Mr.  Williams.  Yes,  sir.    I  did  not  understand  what  lighterage  was  at  all. 

The  Chairman.  And  did  he  say  that  the  Erie  Railroad  was  a  party  de- 
fendant to  those  cases? 

Mr.  Williams.  Yes,  sir. 

Did  you  swear  to  that? — A.  Yes,  sir. 

Q.  That  is  true,  is  it  not  ? — ^A.  Yes,  sir ;  that  is  true. 

Mr.  Manager  Webb.  That  is  all,  Mr.  President. 

Recross-examination  by  Mr.  Worthington  : 

Q.  When  you  said  just  now  "  Yes ;  that  is  true,"  in  answer  to  Mr. 
Webb's  question  what  did  you  mean? — A.  What  did  I  mean? 

Q.  What  was  it  you  meant  was  true? — A.  It  was  true  that  we 
talked  about  the  lighterage  case. 

Q.  Do  you  mean  to  say  it  is  true  the  judge  asked  the  question 
first? — A.  No;  I  do  not  say  that.    I  say  that  we  talked  about  it. 

Q.  How  do  you  know  that  Mr.  Robertson  offered  to  sell  his  inter- 
est in  the  Katydid  culm  dump  to  Capt.  May's  company  and  could 
not  do  it? — A.  He  told  me  himself. 

Q.  Robertson  told  you? — A.  Yes,  sir. 

Q.  That  is  all  you  know  about  it— what  Robertson  told  you? — A, 
Yes,  sir.    There  is  the  man  there. 

Q.  ^Vhere? — A.  Up  there  [indicating  the  gallery]. 

Q.  I  understood  you  to  say  to  Mr.  Webb  just  now  that  you  tried 
to  ffet  the  Katydid  yourself  before  you  went  there  with  a  letter  from 
Juage  Archbald.  That  is  not  so,  is  it  ? — A.  I  got  the  Robertson  part 
of  it,  I  told  you ;  yes,  sir. 

Q.  You  did  not  go  to  Capt.  May  until,  you  went  there  with  a  letter 
from  the  judge? — A.  No,  sir. 
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Mr.  WoRTHiNGTON.  That  is  all. 

Mr.  Smith  of  Georgia.  Mr.  President^  I  send  to  the  desk  two 
questions  which  I  should  like  to  have  the  witness  answer. 

The  PREsroENT  pro  tempore.  The  Senator  from  Georgia  asks  that 
the  questions  submitted  by  him  be  propounded  to  the  witness.  The 
Secretary  will  read  them. 

The  Secretary  read  as  follows: 

Q.  Was  the  docket  which  you  saw  In  Judge  Archbald's  room  in  writing  or  m 
print? 

A.  In  print. 

The  PREsroENT  pro  tempore.  The  next  question  offered  by  the 
Senator  from  Georgia  will  be  read  by  the  Secretary. 
The  Secretary  read  as  follows : 

Q.  Please  describe  the  apx>earance  of  the  doclcet,  and  state  at  what  place 
with  reference  to  the  top  or  bottom  of  the  page  the  Erie  cases  were  printed  in 
the  docket. 

A.  They  were  printed  on  top  of  the  page. 

The  PREsmENT  pro  tempore.  The  witness  may  retire.  The  man- 
agers will  call  their  next  witness. 

Mr.  Manager  Clayton.  Mr.  President,  we  do  not  wish  the  witness 
to  be  discharged  at  this  time  because  we  may  desire  to  recall  him. 

The  PREsmENT  PRO  tempore.  Yes.  The  witness  will  remain  in  at- 
tendance. 

Mr.  WoRTHiNGTON.  I  think  it  should  be  understood  that  no  wit- 
nesses are  to  be  discharged  unless  counsel  on  both  sides  consent. 

The  Prestoent  pro  tempore.  That  will  be  the  order  given,  then. 

Mr.  Manager  Clayton.  Do  you  mean  to  say — I  ask  for  informa- 
tion— ^that  ir  we  are  through  with  a  witness  and  hear  no  expression 
of  a  desire  on  the  part  of  the  respondent  that  the  witness  attend  fur- 
ther upon  the  court,  we  shall  not  have  him  discharged  until  we  get 
the  consent  of  the  opposing  counsel  ? 

The  President  pro  tempore.  That  was  the  suggestion  of  counsel. 

Mr.  WoRTHiNGTON.  I  think  it  much  better,  if  either  side  wishes  to 
discharge  a  witness,  to  ask  the  other  side  whether  it  has  any  objection. 

Mr.  Manager  Clayton.  I  ask  that  because  I  think  in  one  or  two 
instances  we  nave  already,  perhaps,  dispensed  with  the  attendance  of 
some  of  the  witnesses,  and  it  seems  to  me  that  that  makes  a  very 
difficult  rule  for  us  to  follow.    But  we  will  do  the  best  we  can. 

The  Prestoent  pro  tempore.  That  is  a  different  case  altogether. 
The  suggestion  refers  only  to  witnesses  put  upon  the  stand. 

Mr.  WORTHINGTON.  I  meant  it  to  applv  to  those  who  are  sub- 
poenaed. As  a  matter  of  fact,  we  ha<re  refrained  from  issuing  sub- 
poenas to  witnesses,  because  we  have  understood  they  would  be 
brought  here  by  the  managers  on  the  part  of  the  House.  I  think 
it  might  be  very  troublesome  if  a  witness  subpoenaed  here  should 
be  discharged  without  our  knowing  it.  It  is  very  easy  to  arrange 
the  matter.  Counsel  and  the  managers  are  here  together  every  day, 
and  we  can  communicate  with  them  by  telephone  when  we  are  not 
here. 

The  Prestoent  pro  tempore.  Unless  the  matter  is  arranged 
between  counsel,  the  Chair  suggests  that  if  the  counsel  for  the  re- 
spondent desires  a  witness  it  is  perfectly  competent  for  him  to 
subpoena  the  witness  on  his  own  account. 
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Mr.  Manager  Clayton.  I  would  say,  in  fairness  to  the  managers 
on  the  part  of  the  House,  that  in  quite  a  number  of  instances  gentle- 
men having  important  business  engagements  have  asked  the  man- 
agers to  let  them  go  home^  and,  if  needed,  to  call  them  back  by  wire 
and  they  would  come.  We  have  done  that  in  a  number  of  instances. 
Now  it  may  be  developed  in  the  case  that  we  may  not  want  to  call 
back  those  gentlemen. 

The  President  pro  tempore.  The  Chair  has  already  suggested  to 
counsel  for  the  respondent  that  if  he  desires  the  attendance  of  any 
witness  who  has  also  been  subpcenaed  by  the  managers,  it  is  com- 
petent for  counsel  to  subpoena  him,  and  that  will  insure  his  attend- 
ance. 

Mr.  Manager  Clayton.  That  is  entirely  satisfactory. 

Mr.  Manager  Webb.  Mr.  President,  Mr.  Sterling,  one  of  the  man- 
agers, will  examine  the  next  witness,  who  is  Mr.  W.  A.  May. 

The  PREsmENT  pro  tempore.  Call  in  the  witness. 

William  A.  May,  having  been  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Q.  (By  Mr.  Manager  Sterling.)  Where  do  you  live? — ^A.  Scran- 
ton,  Pa. 

Q.  How  long  have  you  lived  in  Scranton? — A.  Thirty-nine  vearo. 

Q.  Wliat  is  your  business? — A.  I  am  now  vice  president  ana  gen- 
eral manager  of  the  Hillside  Coal  &  Iron  Co. 

Q.  Where  is  the  office  of  the  Hillside  Coal  &  Iron  Co.  ?— A.  Their 
office  is  in  Dunmore,  Pa. 

Q.  Where  is  Dunmore  with  reference  to  Scranton? — ^A.  It  is  a 
suburb  of  Scranton,  joininff  it 

Q.  How  long  have  you  been  vice  president  and  general  manager 
of  the  Hillside  Coal  &  Iron  Co.  ? — A.  About  one  year. 

Q.  How  long  have  you  been  connected  with  that  company? — ^A.. 
Since  July  1,  1873. 

Q.  In  what  capacity  were  you  connected  with  the  Hillside  com- 
pany prior  to  the  time  you  became  manager  and  vice  president? — 
A.  before  becoming  vice  president  and  general  manager  I  was 
general  manager.    Previous  to  that  I  was  superintendent. 

Q.  Are  the  duties  of  your  office  now  as  vice  president  and  general 
manager  substantially  the  same  as  they  were  prior  to  a  year  ago? — 
A.  They  are  substantially  the  same. 

Q.  What  is  the  relation  of  the  Hillside  Coal  &  Iron  Co.  to  the 
Erie  Railroad  Co.? — ^A.  The  Erie  controls  the  Hillside  Coal  & 
Iron  Co. 

Q.  In  what  way  does  it  control  it? — ^A.  I  believe  by  stock 
ownership. 

Q.  Does  the  Erie  Railroad  Co.  as  a  corporation  own  the  Hillside 
Coal  &  Iron  Co.  ? — ^A.  I  believe  so. 

Q.  All  of  it? — ^A.  I  so  understand. 

Q.  Who  are  the  officers  of  the  Hillside  Coal  &  Iron  Co.? — A. 
Mr.  F.  D.  Underwood,  president;  G.  A.  Richardson,  vice  president; 
D.  W.  Bigoney,  treasurer;  David  Bossman,  secretary. 

Q.  Who  is  president  of  the  Erie  Railroad  Co.?— A.  Mr.  F.  D. 
Underwood. 

Q.  How  long  has  he  been  president? — ^A.  I  can  not  tell  you. 
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Q.  He  is  also  president  of  the  Hillside  CSoal  &  Iron  Co.  ? — ^A.  He  is. 

Q.  Do  you  hold  any  official  position  with  the  Erie  Railroad  Co.? — 
A.  1  do  not. 

Q.  Who  is  the  general  counsel  for  the  Erie  Railroad  Co.  ? — ^A.  Mr. 
George  F.  Brownell. 

Q.  What  office,  if  any,  does  he  hold  in  the  Hillside  Coal  &  Iron 
Co.  ? — A.  He  is  general  solicitor. 

Q.  He  is  general  solicitor  for  both  of  those  corporations? — ^A.  He 
is  vice  president  and  general  solicitor  for  the  Erie  and  general  solic- 
itor for  the  Hillside  (S)al  &  Iron  Co. 

Q.  Mr.  Richardson  is  vice  president  of  the  Erie  Railroad  Co.? — 
A.  He  is. 

Q.  What  is  his  office,  if  any,  with  the  Hillside  Coal  &  Iron  Co.  ? — 
A.  He  is  vice  president. 

Q.  Who  is  your  immediate  superior  officer? — ^A,  Mr.  Richardson. 

Q.  In  the  Hillside  Coal  &  Iron  Co.  ? — A.  He  is. 

Q.  Do  you  know  Judge  Archbald  ? — A.  I  do. 

Q.  Do  you  know  E.  J.  Williams  ? — ^A.  I  do. 

Q.  How  long  have  you  known  E.  J.  Williams  ? — ^A.  I  think  I  first 
met  him  about  20  years  ago. 

Q.  Has  your  acquaintance  with  him  been  continuous  since  that 
time? — ^A.  It  has  not. 

Q.  To  what  extent  does  your  acquaintance  with  E.  J.  Williams 
go? — A.  Very  slight. 

Q.  Have  you  had  any  business  negotiations  with  him?— A.  I  have 
not,  except  m  the  case  of  the  Katydid  dump,  now  in  question. 

Q.  What  do  you  mean  by  the  Katydid  dump? — ^A.  It  is  a  culm 
dump  made  by  the  operations  of  the  Katydid  colliery. 

Q.  Describe  briefly  what  you  mean  by  a  culm  dump. — ^A.  Culm  is 
the  refuse  coal  made  in  preparing  coal  for  market. 

Q.  How  is  the  refuse  made? — ^A.  By  breaking  up  run-of -mine  coal, 
running  it  through  the  breaker  and  making  it  into  the  various  sizes. 

Q.  A  culm  dump  is  not  made  except  as  an  incident  to  mining  coal, 
is  it?— A.  That  is  all. 

Q.  And  is  thrown  aside  and  at  one  time  was  abandoned  as  ref- 
use?— ^A.  That  is  correct. 

Q.  And  as  worthless? — ^A.  Yes,  sir. 

Q.  And  the  accumulations  of  this  refuse  at  the  different  collieries 
are  called  culm  dumps? — A.  Yes,  sir. 

Q.  Or  culm  banks? — ^A.  Yes,  sir;  coal  dumps  or  coal  banks. 

Q.  In  the  mining  of  what  kind  of  coal  is  the  culm  bank  created  ? — 
A.  Anthracite  coaL 

Q.  Where  is  the  Katydid  culm  bank  situated? — ^A.  It  is  situated 
near  Moosic,  Pa. 

Q.  Where  is  that  with  reference  to  Scranton? — ^A.  Moosic  is  about 
6  miles  away. 

Q.  You  are  familiar  with  the  Katydid  culm  bank? — A.  Yes,  sir.^ 

Q.  I  will  ask  you  to  state  what  were  the  be^inni^gs  of  the  negotia- 
tions for  the  sale  of  tiie  Katydid  bank  to  Mr.  Williams. — ^A.  Mr. 
Williams  brought  to  me  a  letter  from  Judge  Archbald.  That  was 
the  b^inning. 

Q-  Sef  ore  that  had  not  Judge  Archbald  telephoned  you  in  regard 
to  it? — ^A.  He  may  have  done  so.    I  do  not  remember  it,  though. 
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Q.  Did  you  not  suggest  to  Judge  Archbald  in  the  conversation 
^ver  the  phone  that  he  send  you  a  letter? — ^A.  It  may  be  possible.  I 
do  not  remember. 

^  Q.  In  any  event,  Mr.  Williams  came  to  you  with  a  letter? — ^A.  Yes, 
sir;  he  did. 

Mr.  Manager  Sterling.  I  ask  that  this  be  marked  as  an  exhibit 

The  letter  referred  to  was  marked  "  Exhibit  No.  11." 

Q.  (By  Mr.  Manager  Sterling.)  Look  at  Exhibit  No.  11,  Mr. 
May,  and  state  if  that  is  the  letter  Mr.  Williams  brought  to  you 
about  the  day  it  bears  date? — ^A.  (After  examination.)  That  is  the 
letter. 

Mr.  Manager  Sterling  (to  Mr.  Worthington).  Do  you  want  to 

see  it?  ... 

Mr.  Worthington.  We  are  familiar  with  it. 

Mr.  Manager  Sterling.  We  offer  the  letter  and  will  ask  the  clerk 
to  read  it. 

The  President  pro  tempore.  In  the  absence  of  objection,  it  will  be 
marked  and  read. 

The  letter  referred  to  was  marked  "  Exhibit  No.  11 "  and  was  read, 
as  follows: 

U.  S.  S.  Exhibit  11. 

[United  states  Commerce  Court,  Washington.] 

ScBAWTON,  Pa.,  March  SI,  1911, 
W.  A.  Ma-y,  Esq., 

Superintendent  Hillside  Coal  d  Iron  Co, 

Dear  Sib:  I  write  to  inquire  whether  your  company  will  dispose  of  your  in- 
terest in  the  Katydid  culm  dump,  belonging  to  the  old  Robertson  &  I^w  opera- 
tion at  Brownsville?    And  if  so,  will  you  kindly  put  a  price  upon  it 
Yours,  very  truly, 

R.  W.  Abchbald. 

Q.  (By  Mr.  Manager  Sterling.)  I  wish  you  would  look  at  the  no- 
tation at  the  bottom  of  the  letter  and  state  who  put  that  there. — A.  I 
put  the  upper  notation;  that  is,  just  below  the  signature.  That  is 
m  my  handwriting. 

Q.  When  did  you  do  that?— A.  On  March  31,  1911. 

Q.  Please  read  your  notation. — ^A.  "Have  asked  Beyea  to  have 
an  estimate  made  of  the  quantity  of  material  in  this  bant." 

Q.  Who  is  Beyea  ? — A.  He  is  the  land  agent. 

Q.  When  Mr.  Williams  presented  that  letter  to  you  just  state  what 
he  said  to  you  and  what  you  said  to  him. — ^A.  I  do  not  remember 
anything  he  said  to  me. 

Q.  Do  you  remember  the  substance  ? — A.  I  do  not. 

Q.  What  did  you  say  to  him? — A.  I  took  the  letter  and  put  the 
notations  thereon.  I  do  not  remember  what  I  said  to  him.  Whether 
I  told  him  I  would  have  an  examination  made  or  not,  I  do  not  re- 
member. 

Q.  To  refresh  your  recollection,  Mr.  May,  did  you  not  «iay  to  him 
that  it  was  not  the  policy  of  the  railroad  company  or  the  Hillside 
Coal  &  Iron  Co.  to  dispose  of  its  coal  properties? — A.  I  dp  not  believe 
I  said  so. 

Q.  Did  you  write  Judge  Archbald-^ — A.  I  did  not. 

Q.  In  reply  to  that  letter? — A.  I  did  not 

Q.  Did  you  not  send  any  word  to  Judge  Archbald  by  Mr.  Williams 
at  that  time? — A.  I  do  not  remember. 
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Q-  Do  you  say  now  that  you  did  not? — A.  I  do  not  say  that  I  did 
or  that  I  did  not. 

Q.  Do  you  say  that  you  probably  did  ? — A.  I  would  not. 

Q.  Do  you  know  whether  or  not  you  made  any  answer  in  any  way, 
either  by  letter  or  by  word,  through  Mr.  Williams,  to  Judge  Archbald 
to  that  letter  ? — ^A.  I  do  not  remember  what  I  said. 

Q.  What  did  you  do  next  after  you  had  made  the  notation  on  the 
letter? — ^A.  I  do  not  remember  what  I  did. 

Q.  Did  you  order  an  estimate  made  of  it  ? — ^A.  I  did. 

Q.  When  ? — ^A.  The  notation  was  on  there. 

Q.  When  did  you  do  it,  I  am  asking  you? — ^A.  March  31,  1911. 

Q.  Why  did  you  do  that? — A.  Because  we  wanted  to  get  at  the 
quantity  of  material  in  the  bank. 

Q.  Did  Mr.  Beyea  make  an  estimate  of  the  material  ? — A.  He  did 
not 

Q.  Why  did  he  not  ? — ^A.  He  gave  it  to  the  engineer  in  his  office  to 
make  it. 

Q.  Was  it  made  by  your  office  or  by  your  company? — A.  The  esti- 
mate  was  made. 

Q.  When  ?— A.  Shortly  after  this  date. 

Q.  What  was  done  about  it  then,  when  you  got  the  estimate? — ^A. 
The  estimate  was  made,  the  sizes  oi  the  coal  arrived  at,  and  then  the 
matter  was  brought  again  to  my  attention. 

Q.  By  whom  ? — ^A.  By  Mr.  Beyea  and  by  Mr.  F.  A.  Johnson,  who 
arrived  at  the  quantity,  or  rather  the  percentage,  of  the  various 
sizes  in  the  bank. 

Q.  What  did  you  do  when  you  got  the  report  from  the  engineer? — 
A.  Nothing  was  done,  as  I  recall  it;  nothmg  was  done  at  that  par- 
ticular time. 

Q.  What  did  you  next  do  with  reference  to  the  matter? — A.  The 
next  thing  I  recall  is  that  I  spoke  to  Mr.  Kichardson  about  it. 

Q.  Haa  you  heard  again  from  Judge  Archbald  between  the  31st 
of  March  and  the  time  you  spoke  to  Richardson  with  reference  to 
it? — ^A.  I  do  not  remember  that  I  did. 

Q.  What  did  you  and  Mr.  Richardson  do  with  reference  to  it? — 
A.  When  he  visited  the  mines  I  spoke  to  him  about  it. 

Q.  What  did  you  say  to  him? — A.  We  merely  discussed  the  ad- 
visability of  sellmg  the  dump  and  concluded  not  to  sell  it. 

Q.  And  concluded  not  to  sell  it? — A.  At  that  time. 

Q.  How  is  that  ? — ^A.  We  concluded  we  would  do  nothing  at  that 

time. 

Q.  You  decided  that  it  was  against  the  policy  of  the  company  to 
sell  its  coal  property  and  determined  not  to  seU  it? — A.  Not  neces- 
sarily— in  that  way. 

Q.  Not  necessarily?  Did  you  do  it  or  did  you  not  do  it?  What 
was  the  result  of  your  conference  with  reference  to  selling  the  Katy- 
did ? — A.  The  matter  was  dropped  for  the  time  being. 

Q,  What  conclusion  did  you  come  to  with  Mr,  Kichardson  with 
reference  to  selling  the  Katydid? — ^A.  We  simply  stopped  at  that 
point — did  nothing  more. 

Q.  You  decided  not  to  sell  it? — A.  We  decided  not  to  sell  it. 

Q.  Then  Williams  came  to  you  again,  did  he  not?— A.  He  might 
have  come  to  me  again. 

Q.  What  did  you  say  to  him  then A.  I  do  not  remember. 
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Q,  After  you  and  Mr.  Richardson  had  concluded  not  to  sell  it? — 
A.  I  do  not  remember. 

Q.  He  came  then  with  a  letter  from  the  judge,  did  he  not? — ^A.  I 
have  no  recollection  of  getting  a  letter  from  the  judge  through  Mr. 
Williams. 

Q.  Did  you  not  say  to  Mr.  Williams  when  he  came  to  you  after 
you  conferred  with  Kichardson  that  you  were  not  going  to  sell  the 
Katydid  ? — ^A.  I  might  have  done  so ;  I  do  not  remember. 

Q.  Did  you  learn  then,  after  Williams  had  been  to  you  that  time, 
that  he  had  gone  back  to  Judge  Archbald  ?— A.  I  did  not. 

Q.  When  did  you  next  hear  of  this  negotiation  for  this  Katydid 
coal  bank  on  the  part  of  Judge  Archbald  and  Mr.  Williams? — ^A. 
I  think  it  was  in  August. 

Q.  About  what  time  in  August? — A,  About  the  25th  of  August. 

Q.  Where  did  you  hear  of  it? — A.  In  New  York. 

Q.  Where? — A.  In  Mr.  Richardson's  office. 

Q.  Both  his  office  and  Mr.  Brownell's  office  are  in  New  York? — 
A.  They  are. 

Q.  At  the  same  place,  are  they  not? — A.  Yes,  sir. 

Q.  ^\Tiat  did  Richardson  say  to  you  then? — A.  As  I  recall  it,  he 
told  me  to  take  up  the  Katvdid  dump  matter  again. 

Q.  With  whom  ?— A.  With  Mr.  Williams. 

Q.  Did  he  say  why? — A.  He  told  me  that  Judge  Archbald  had 
seen  him. 

Q.  Did  he  tell  you  when  Judge  Archbald  had  seen  him? — ^A.  He 
did  not. 

Q,  Did  he  tell  you  where  he  had  seen  him? — ^A.  I  no  not  recall  that. 

Q.  Did  he  not  tell  you  that  Judge  Archbald  had  come  to  his 
offices  in  New  York,  that  he  desired  to  buy  the  Katydid  coal  dump, 
and  that  he  had  told  Judge  Archbald  tliat  he  would  take  it  up  with 
you  again?    Is  not  that  what  he  said  to  you? — ^A.  I  think  that  is  so. 

Q.  That  is  substantially  what  he  said  to  you  ? — A.  Yes. 

Q.  And  from  that  you  began  negotiations  again  for  the  sale  of 
the  Katydid  coal  dump? — A.  I  did. 

Q.  What  did  you  ao? — A.  I  casually  met  Judge  Archbald  and 
told  him 

Q.  You  say  you  casually  met  him.  What  do  you  mean  by  casually 
meeting  him? — ^A.  I  accidentally  met  him,  then. 

Q.  Where  did  you  meet  him  ? — ^A.  I  met  him  on  the  street. 

Q.  When?— A.  I  think  the  29th  of  August. 

Q.  Four  days  after  you  had  been  in  New  York? — ^A.  Yes,  sir. 

Q.  What  did  you  say  to  him? — ^A.  As  nearly  I  recall  it  I  told 
him  to  send  Mr.  Williams  up  to  see  me  about  the  Katydid  bank. 

Q.  Why  did  you  send  that  message  by  Judge  Archbald?— A.  I 
incidentally  met  him  and  told  him  because  the  ktter  had  originally 
come  from  him. 

Q.  And  Mr.  Richardson  told  you  to  open  up  negotiations  again 
with  Williams,  you  say? — A.  Yes. 

Q.  The  reason  you  told  Judge  Archbald  to  send  Williams  to  you 
again  was  because  you  knew  that  Judge  Archbald  was  interested  in 
the  proposed  purchase  of  the  coal  dump.  Is  not  that  true? — ^A.  Not 
necessarily. 

Q.  You  say  "not  necessarily."  Now,  was  it  true  or  not?  Did 
you  suppose  uiat  he  was  interested  at  that  time? — ^A.  I  knew  he  was 
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interested,  but  what  the  character  of  his  interest  was  I  did  not 
know. 

Q.  Did  Williams  come  up  to  see  you  after  you  sent  word  to  him 
by  Judge  Archbald? — ^A.  He  did. 

Q.  The  same  day  ? — A.  No,  sir. 

Q.  When  ? — A.  I  think  it  waF  the  next  day. 

Q.  Then  what  did  you  do  when  Williams  came? — A.  I  told  him 
that  I  would  reconmiend  the  sale  of  the  dump  for  $4,500.  I  do  not 
remeoiber  whether  I  told  him  I  would  write  him,  but  because  of  that 
interview  I  wrote  a  letter. 

ft.  To  Mr.  Williams?— A.  To  Mr.  Williams. 

Q.  When  you  met  Judge  Archbald  on  the  street  what  else  did 
you  say  to  him  besides  telling  him  to  send  Mr.  Williams  up  to  see 
you? — A.  Nothing  that  I  recall. 

Q.  Did  you  not  say  to  him  that  you  would  let  them  have  the  Katy- 
did coal  dump  ?— A.  No,  sir ;  I  do  not  recall. 

Q.  You  told  him  what  you  wanted  to  see  Williams  about,  did  you 
not? — ^A.  I  do  not  think  I  did.    I  might  have.    I  do  not  remember. 

Q.  (Exhibiting.)  Is  this  the  letter,  marked  Exhibit  i,  in  which 
you  say  to  Mr.  Williams  that  you  reconmiend  the  sale  of  whatever 
mterest  the  Hillside  company  have? — ^A.  (Examining.)  That  is  the 
letter. 

Q.  It  is  the  letter  you  have  just  referred  to? — ^A.  Yes,  sir. 

Q.  What  occurred  next  after  you  had  written  that  letter  to  Mr. 
Williams— the  one  dated  August  30? — ^A.  I  think  the  next  thing  was 
the  bringing  of  Mr.  Bradley  to  my  office  by  Mr.  Williams. 

Q.  When  was  that  ? — A.  That  was  in  April  of  this  year. 

Q.  Do  you  remember  about  what  time  it  was? — ^A.  It  must  have 
been  about  April  8  or  9. 

Q.  Who  came  with  Mr.  Bradley  to  your  office? — A.  Mr.  Williams. 

Q.  What  occurred  there? — A.  Mr.  Williams  introduced  Mr.  Brad- 
ley to  me  as  a  purchaser  of  our  interest  in  the  Katydid  dump. 

Q.  In  this  letter  of  August  30  you  propose  to  sell  the  interest  of 
the  Hillside  company  for  $4,500.  Now,  when  Williams  came  there 
with  Bradley,  did  they  state  to  you  the  terms  on  which  Bradley  was 
taking  the  property  ? — ^A.  No ;  they  did  not. 

Q.   X  ou  say  they  did  not  ? — ^A.  They  did  not. 

Q.  Go  ahead  and  state  what  was  said. — A.  As  nearly  as  I  remem- 
ber it,  I  asked  Mr.  Bradley  f op  references  as  to  his  financial  responsi- 
bility, and  he  gave  me  the  references;  and  as  I  was  goin^  down  to 
the  consolidated  breaker,  which  is  situated  in  that  vicinity,  I  told 
him  I  would  so  down  to  the  dump  with  them ;  and  I  did  go  down  to 
the  dump,  I  tnink,  that  afternoon,  and  Mr.  Bradley  looked  at  it  and 
said  he  was  willing  to  take  it. 

Q.  At  what  price? — A.  At  $4,500  for  everything  below  pea  size 
and  topay  a  rovalty  on  pea  and  above. 

Q.  Tou  say  that  Bradley  said  he  would  take  it  at  that  price? — ^A. 
He  did. 

Q.  Was  not  that  the  price  at  which  Williams  and  Archbald  were 
buying  it? — A.  It  was  the  price  that  they  were  to  get  it  at. 

Q.  From  you? — A.  From  us. 

Q.  But  you  knew  they  had  sold  it  to  Bradley  for  $20,000?— A.  I 
did  not 

Q.  Did  you  know  what  price  they  had  sold  it  at  ? — A.  I  did  not. 
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Q.  Thcin  Bradley  did  not  sajr  he  would  take  it  at  $4,600,  did  hef — 
A.  No;  he  said  that  he  was  willing  to  take  the  bank,  after  looking 
at  it.    I  do  not  believe  he  said  he  would  take  it  at  $4,500. 

Q.  Did  you  not  know  of  an  effort  on  the  part  of  Williams  and 
Archbald  to  sell  this  property  to  Conn? — ^A.  I  did. 

Q.  Then  this  was  not  the  next  thing  that  occurred.  What  was  it 
with  reference  to  the  sale  of  the  property  to  Conn  ? — ^A.  The  sale  of 
the  property  to  Conn  was  his  request  from  me  to  know  what  our  in- 
vestigations disclosed  as  to  what  the  bank  contained.  That  is  my 
recollection. 

Q.  That  inquiry  was  from  Conn? — ^A.  That  was  from  Conn. 

Q.  Had  you  received  a  letter  from  Judge  Ardibald  prior  to  that 
about  the  sale  to  Conn? — A.  No;  I  think  that  Mr.  Conn  inquired  be- 
fore that  letter  came. 

Q.  (Presenting  letter.)  Look  at  this  letter,  Exhibit  12,  and  state 
if  you  got  that  letter  from  Judge  Archbald? — A.  (Examining  let- 
ter.) Yes,  sir;  I  got  that  letter  from  Judge  Archbald. 

Q.  What  date  does  it  bear?— A.  November  29, 1911. 

Q.  Did  you  make  any  notations  on  that  letter? — ^A.  No,  sir.^ 

Mr.  Manager  Sterling.  Just  give  it  to  the  clerk.  We  offer  it,  Mr. 
President,  and  ask  that  it  be  read. 

The  PiiEsroENT  pro  tempore.  It  will  be  read. 

Mr.  Manager  Sterling.  Did  you  want  to  see  it,  Mr.  Worthington? 

Mr.  Worthington.  Oh,  no. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  12. 

ScBANTON,  November  29,  1911. 
W.  A.  May,  Esq., 

General  Manager  Hillside  Coal  d  Iron  Co. 

My  Dear  Capt.  May:  I  have  closed  a  deal  on  behalf  of  Mr.  Williams  for 
the  Katydid  culm  dump  with  the  Laurel  Line  Co.  as  reported  to^  you  by  tele- 
phone this  morning,  and  am  therefore  ready  to  close  with  you  at  any  time  you 
indicate,  the  earlier  the  better.  Please  let  me  look  over  the  papers  you  hare 
drawn  before  you  execute  them.  I  go  to  Washington  on  Monday  for  a  few 
days,  and  if  not  too  much  to  ask,  I  would  like  before  I  go  to  get  the  prelimi- 
naries disposed  of. 

Very  truly,  yours,  R.  W.  Abchbald. 

Q.  (By  Mr.  Manager  Steeling.)  The  letter  that  has  just  been 
read,  marked  Exhibit  12,  was  in  the  handwriting  of  Judge  Archbald, 
was  it  not? — A.  It  was. 

Q.  Did  you  answer  that  letter? — A.  I  answered  the  letter;  yes, 
sir. 

Q.  (Presenting  letter.)  Look  at  Exhibit  13  and  state  if  that  is 
the  answer  which  you  made. — A.  (Examining  letter.)  That  is  the 
answer  I  made. 

Mr.  Manager  Sterling.  We  offer  it  in  evidence,  and  I  ask  the 
clerk  to  read  it. 

The  President  pro  tempore.  The  letter  will  be  read. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  13. 

December  1,  1911. 
Hon.  R.  W.  Archbald,  Scranton,  Pa. 

My  Dear  Judge  :  Tour  note  of  the  20th  ultimo,  telling  me  of  the  consummation 
of  the  sale  of  the  Katydid  culm  dump  and  requesting  that  the  papem  for  the 
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sale  of  the  Hillside's  interest  be  submitted  to  you  before  you  leave  for  Wash- 
ingtoD  on  the  4th  Instant,  is  received. 

I  regret  very  much  that  I  can  not  have  the  papers  ready  by  that  time.    I 
sball,  however,  take  the  matter  up  with  our  attorneys  to-day  and  do  the  very 
best  I  can.     If  it  were  not  necessary  to  submit  the  papers  to  our  New  Yorlc 
office  I  could  do  as  you  wish,  but  that  is  the  obstacle. 
Yours,  very  truly, 

,  General  Manager, 

Q.  (By  Mr.  Manager  Sterung.)  Mr.  May,  the  letter  just  read 
was  not  the  original  ? — A.  No,  sir. 

Q.  That  was  just  a  copy  of  the  letter  which  you  sent  to  Judge 
Archbald  ? — ^A.  Just  a  copy. 

Q.  Look  at  Exhibit  14  [presenting  letter]  and  state  if  you  received 
that  letter  from  Judge  Archbald f— A.  (Examining  letter.)  I  re- 
ceived that  letter  from  Judge  Archbald. 

Mr.  Manager  Sterling.  We  offer  it  and  ask  that  it  be  read. 

The  Pbesu>ent  pro  tempore.  The  Secretary  will  read  it. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  14. 
[United  States  Commerce  Court,  Washington.] 

ScBANTON,  Pa.,  December  14,  1911. 

Mt  Dear  Gaft.  Mat  :  The  closer  I  look  into  the  claim  of  Mr.  Robertson  the 
more  I  am  impressed  with  the  idea  that  it  is  something  substantial.  And  the 
less,  on  the  other  hand,  do  I  feel  that  there  is  very  much  consideration  to  be 
given  to  the  EiVerhart  end  of  it.  In  order,  however,  to  relieve  the  matter  of  any 
question,  I  am  endeavoring  to  see  whether  I  can  secure  from  them  and  from 
the  E.  &  G.  Brookes  Co.  people  a  release  of  their  respective  Interests,  for 
which  I  have  made  them  what  I  consider  a  fair  offer.  In  the  meantime  may  I 
ask  that  you  regard  the  price  which  you  have  given  us  for  the  Hillside  Coal 
k  Iron  Co.  interest  as  confidential. 

Tours,  very  truly,  R.  W.  Abohbajj). 

Q.  (By  Mr.  Manager  Sterling.)  Mr.  May,  when  you  received  that 
letter  did  you  form  the  opinion  then  that  Judge  Archbald  had  a 
pecuniary  interest  in  this  transaction? — ^A.  I  arrived  at  no  conclusion 
as  to  his  interest. 

Q.  He  spoke  about  the  price  he  was  paying  for  it  in  that  letter? 
Did  it  occur  to  you  that  he  himself  had  any  interest  in  thp  dump? — 
A.  I  did  not  know  what  interest  he  had. 

Q.  That  is  not  the  question,  Mr.  May.  Did  it  occur  to  you  from 
the  letter  which  he  wrote  you  at  that  time  that  he  was  buying  this 
on  his  own  account  or  that  he  had  an  interest  in  the  dump? — ^A.  I 
did  not  know  what  his  interest  was. 

Q.  I  am  not  asking  you  that.  Did  it  occur  to  you  that  he  had  any 
interest  at  all  in  it? — ^A.  He  might  have  had  an  interest  of  some 
Idnd,  but  what  his  interest  was  I  do  not  know. 

Q.  Well,  you  thought  he  had  an  interest  of  some  kind  in  it,  did 
you  not? — ^A.  Of  some  kind;  but  just  what  it  was  I  did  not  know. 

Q.  Then  you  replied  to  that  letter  bv  Exhibit  15,  did  you  not 
[handing  a  letter  to  the  witness]  ? — ^A.  (After  examination. )  I  did. 

Mr.  Manager  Steblino.  Will  the  Secretary  please  read  the  letter 
which  we  o^r? 

The  Pbesidbkt  pbo  tbmpobe.  The  letter  will  be  read. 
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The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  16. 

Decbmbeb  15,  1911. 
Hon.  R.  W.  Abohbald,  8cranton,  Pa. 

Mt  Deab  Judge:  Your  letter  of  the  14th  instant,  In  regard  to  claim  of  Mr. 
Robertson,  stating  that  you  were  trying  to  get  In  touch  with  the  E.  ft  6.  Brooks 
Ck)mpany  people,  etc.,  and  requesting  that  I  say  nothing  about  the  price  glyeo 
you  by  the  Hillside  Coal  &  Iron  Company  for  its  Interest,  is  received. 
I  shall  say  nothing  to  anyone  about  our  Interest 

Yours,  very  truly,  ^ 

Vice  President  and  General  Manager. 

Q.  (By  Mr.  Manager  Steeling. )  That  is  a  copy  of  the  letter 
which  you  sent  to  Judge  Archbald,  is  it  not? — ^A.  Yes,  sir. 

Q.  It  was  not  until  April,  until  Mr.  Bradley  came  with  Mr.  Wil- 
liams to  your  oflSce,  as  I  understood  you? — ^A.  It  was  in  April. 

Q.  And  after  you  had  gone  with  Mr.  Bradley  to  look  at  the  dump 
did  you  have  any  meeting  with  him? — A.  Yes,  sir. 

Q.  When  was  it  that  you  told  him  or  that  he  told  you  that  he 
would  take  the  dump? — ^A.  I  think  it  was  when  we  were  on  the 
dump. 

Q.  Was  there  any  arrangement  made  at  that  time  about  drawing 
up  the  contract? — A.  I  think  there  was;  at  least  the  form  was  drawn. 

Q.  When? — ^A.  It  was  drawn  within  a  day  or  two  after  we  were 
down  at  the  bank. 

Q.  To  whom  was  that  contract  made? — ^A.  To  Mr.  Williams. 

Q.  It  is  the  contract  that  was  offered  in  evidence  here  yesterday, 
is  it  not? — ^A.  I  presume  so. 

Mr.  WoRTHiNGTON.  That  is  admitted. 

Q.  (By  Mr.  Manager  Sterling.)  Well,  it  is  this  contract  without 
date,  or  proposed  contract,  marked  Exhibit  5,  in  which  it  is  stated 
that  the  Hillside  Coal  &  Iron  Co.  grants  and  conveys  imto  Edward 
J.  Williams  all  its  right,  title,  and  interest  to  the  Katydid  culm  bank. 
That  [showing  the  paper  to  the  witness]  is  the  contract  which  you 
drew  up  at  that  time,  is  it  not? — ^A.  That  is  the  form. 

Q.  And  what  did  you  do  with  it? — ^A.  I  sent  that  form  to  Mr. 
Bradley. 

Q.  With  a  letter?— A.  With  a  letter. 

Q.  Is  the  letter  in  here  [indicating]  ? — ^A.  I  do  not  know. 

Mr.  Manager  Sterling  (to  Mr.  Manager  Webb).  Did  you  offer 
that  letter  yesterday? 

Mr.  Manager  Webb.  Yes. 

The  Secretary.  It  is  Exhibit  6. 

Q.  (By  Mr.  Manager  Sterling.)  Is  this  letter,  marked  Exhibit  6, 
signed  by  yourself  and  dated  April  11,  the  letter  which  accompanied 
the  contract  which  you  sent  to  Mr.  Bradley  ? — ^A.  That  is  the  letter, 
but  it  is  signed  by  my  chief  clerk. 

Q.  Is  not  that  your  signature? — ^A.  It  is  my  signature,  but  he 
signed  it. 

Q.  Well,  it  was  signed  on  your  authority? — ^A.  Yes;  it  was. 

Q.  That  was  a  copy  that  you  looked  at,  was  it  not? — ^A.  I  think 

it  was. 

Q.  Now,  look  at  this  [handing  paper  to  the  witness]  and  see  if 
this  is  not  the  original — the  upper  part  of  it  ? — A.  Yes ;  that  is  cor- 
rect ;  that  is  the  originaL 
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Q,  Look  at  the  notation  at  the  bottom  in  typewriting.  Who  put 
that  at  the  bottom  of  that  letter? — ^A.  The  typewritten  portion? 

Q.  Yes,  sir. — ^A.  My  stenographer. 

Mr.  Manager  Steeling.  That  is  Exhibit  16.  is  it  not,  I  will 
inqaire  of  the  Secretary  ? 

The  President  fro  tempore.  It  is  marked  "  Exhibit  16." 

Mr.  Manager  Sterling.  We  offer  Exhibit  16,  including  the  type* 
written  statement  at  the  bottom  under  the  signature.  I  ask  to  have 
the  entire  letter  and  the  notation  read. 

The  President  pro  tempore.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  16. 

[PemiBylyanla  Coal  Companv ;  Hillside  Coal  &  Iron  Company ;  New  York,  Susquehanna  A 
Western  Coal  Company;  Northwestern  Mining  &  Exchange  Company;  Blossburg  Coal- 
Company.] 

Office  of  the  General  Manager, 

Soranton,  Pa,,  April  11,  1912. 

Hr.  BiCHABD  Bradley,  PeckviUe,  Pa, 

Dkab  Sib:  Herewith  please  find  proposed  form  of  agreement  conveying  the 
Interest  of  the  Hillside  Goal  &  Iron  Company  in  the  culm  piles  on  the  surface  of 
lot  46,  situate  partly  in  Lackawanua  and  i>artly  in  Luzerne  Counties,  Pa. 

Will  you  please  confer  with  Mr.  E.  J.  Williams,  to  whom  I  have  sent  a  copy 
of  this  letter,  in  regard  to  the  form  herewith,  and  advise  whether  or  not  same 
meets  with  your  approval?  If  the  agreement  is  satisfactory  to  you,  it  will  be 
submitted  to  the  executive  officers  of  the  H.  C.  &  I.  Co.,  for  their  consideration 
and  approval. 

Yours,  very  truly,  W.  A.  May, 

(Bkic.)  Vice  President  and  General  Manager, 

April  12,  1912. 

This  letter  and  the  attached  form  were  returned  to  me  at  the  Laurel  Line^ 
station  at  1.10  p.  m.  April  12,  1912,  by  Mr.  Bradley,  who  stated  that  the  form 
was  satisfactory  to  him.  I,  at  the  same  time,  told  him  that  notice  was  served 
on  me  by  C.  P.  Holden  not  to  dispose  of  the  interest  of  the  E.  &  G.  Brook  Land 
Co.  as  he  held  an  option,  and  also  in  the  name  of  his  wife,  who  also  has  a 
small  interest,  and  a  notice  from  James  E.  Heckel,  administrator  of  the  James 
Cverhart  estate,  which  Is  the  owner  of  5/24.  Mr.  Bradley  wanted  to  know 
whether  he  should  go  down  there  to-day,  he  being  on  the  way  there  at  the  time 
X  saw  him.  I  told  him  I  saw  no  objections  to  him  going  down,  but  I  would  have 
to  consult  our  attorneys  before  going  any  further  with  the  matter.  He  did 
not  say  whether  he  had  seen  Mr.  Williams  or  not. 

W.  A.M. 

Q.  (By  Mr.  Manager  Sterling.)  That  was  the  notation  that  you 
put  at  the  bottom  of  the  letter  after  Bradley  had  returned  it  to 
you! — ^A.  Yes,  sir. 

Q.  And  after  he  had  returned  it  to  you  at  your  request? — A, 
Tes,  sir. 

Q.  That  occurred  the  next  day,  or  two  days^  after  you  had  sent 
that  letter  with  the  contract  to  Mr.  Bradley? — A.  It  occurred  on 
the  12th  of  April,  and  I  sent  it  on  the  11th. 

Q.  The  next  day  ? — ^A.  The  next  dayi 

Q.  Now,  what  had  occurred  in  the  meantime  to  cause  you  ta 
change  your  mind  with  reference  to  selling  that  dump  to  Mr. 
Williams? — ^A.  Mr.  C.  P.  Holden  called  on  me  at  my  office  and 
objected  to  the  sale  of  our  interest.  On  the  morning  of  the  12th  I 
received  two  or  three  letters,  one  from  him,  one  from  his  attorney,. 
and  I  think  one  from  the  administrator  of  the  James  Everhart 
estate. 
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Q.  Do  you  know  how  it  came  about  that  all  these  people  sent  these 
letters  in  to  you  at  that  time,  just  at  the  time  you  were  about  to 
convey  your  interest  ? — A.  I  do  not  fcaow  why. 

Q.  Do  you  think  it  remarkable  that  all  these  persons  would  get 
these  letters  in  there,  objecting  to  the  sale  of  that  property  after  it 
had  been  lying  dormant  there  for  so  long  and  they  had  never  made 
any  claim  to  it? — ^A.  Not  necessarily. 

Q.  You  do  not  think  it  strange  at  all  ?— A.  Not  at  all. 

Q.  They  did  not  object  to  your  selling  your  interest  in  it,  did 
thev  ? — A.  There  was  a  question  as  to 

Q.  Just  answer  my  question.  In  your  notation  you  say  that  they 
objected  to  your  sellmg  their  interest  in  it.  Did  they  object  to  your 
selling  their  interest  in  it  or  did  they  object  to  the  Hillside  Coal  & 
Iron  Co.  selling  its  interest  in  it? — A.  They  objected  to  a  sale  of  any 
kind,  as  I  understood  it. 

Q.  Then  your  notation  is  not  correct? — ^A.  That  may  be. 

Q.  Did  you  consider  it  of  any  importance  that  somebody  else  would 
notify  you  not  to  sell  the  interest  of  the  Hillside  Coal  &  Iron  Co.  in 
this  dump  ?— A.  It  was  of  importance  to  us. 

Q.  You  were  not  selling  anything  but  your  interest,  were  you? — 
A.  That  was  all. 

Q.  This  contract  which  you  had  prepared  to  send  to  Bradley 
simply  specified  that  you  were  conveying  the  right,  title,  and  interest 
of  the  milside  Coal  &  Iron  Co.  ?— A.  That  is  right. 

Q.  And  you  were  not  intending  to  warrant  anything,  were  you? — 
A.  But 

Q.  Wait.  You  were  not  intending  in  that  contract  to  warrant 
anything,  were  you? — ^A.  We  were  not  goin^  to  warrant  anything; 
but  we  had  other  interests  that  I  had  to  \o&  after,  and  this  was  a 
very  small  matter. 

Q.  Just  answer  my  question.  Is  it  not  a  fact  that  between  the 
time  you  sent  this  contract  to  Bradley  and  the  time  you  met  him  at 
the  Laurel  station  and  demanded  it  back  it  had  developed  that  thiB 
investigation  was  going  on  from  the  Department  of  Justice  with 
reference  to  Judge  Archbald's  connection  with  this  deal  and  the 
Erie  Railroad  Co.  ? — A.  If  it  did,  I  did  not  know  it. 

Q.  Had  you  not  heard ^A.  I  had  not. 

Q.  Had  you  not  heard  just  at  that  time,  when  it  was  beginning  to 
be  rumored  about  the  streets  of  Scranton A.  I  had  not. 

Q.  Wait — that  an  agent  was  there  from  the  Department  of  Justice 
investigating  these  deals  which  Judge  Archbald  was  having  with  the 
railroad  companies,  and  was  not  that  the  reason  you  demanded  this 
contract  back  from  Bradley  ? — ^A.  It  was  not. 

Q.  At  what  hour  .of  the  day  did  you  see  Bradley? — ^A.  About  1 
o'clock. 

Q.  On  the  12th  ?— A.  On  the  12th. 

Q.  And  you  had  mailed  this  contract  to  him  on  the  11th? — ^A.  On 
the  11th. 

Q.  What  time  of  day  had  you  mailed  it  ? — ^A.  I  think  it  was  mailed 
in  the  afternoon. 

Q.  Of  the  11th  ?— A.  Yes ;  of  the  11th. 

Q.  Now,  when  was  it  that  these  letters  which  you  speak  of  came 
into  your  hands  from  these  people  notifying  you  not  to  sell? — ^A.  On 
the  morning  of  the  12th. 
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Q.  They  were  all  there  on  the  morning  of  the  12th  ? — ^A.  Not  all  of 
them.    There  were  two  or  three;  some  came  later. 

Q.  Did  you  get  information  from  anybody  or  did  somebody  tell 
you  that  a  tip  had  gone  out  from  the  office  of  the  Hillside  Coal  & 
Iron  Co.  that  they  wanted  an  excuse  for  withdrawing  this  contract 
and  for  that  reason  had  these  letters  sent  in  there? — ^A.  No,  sir. 

Q.  At  any  rate,  you  refused  to  make  the  conveyance  to  Mr.  Wil« 
liams  at  that  time,  did  you  ? — ^A.  I  did  at  that  time. 

Q.  Now,  going  back,  it  was  during  the  negotiations  after  you  had 
received  that  letter  in  April  from  Judge  Archbald,  after  you  had 
talked  with  Mr.  Richardson  and  had  a  conference  with  him — I  mean 
the  conference  in  which  you  and  he  determined  not  to  sell  the  Katy- 
did coal  dump — that  you  and  he  changed  your  minds  with  reference 
to  it,  or  he  changed  his  mind  and  gave  you  different  directions  from 
what  he  had  given  you  before? — ^A.  He  told  me 

Q.  Wait  now.  That  occurred^  did  it  not,  between  those  dates? — 
A.  Please  repeat  that  question ;  I  did  not  get  it.    I  want  to  answer  it. 

Q.  Between  the  time  that  you  got  the  letter  from  Judge  Archbald 
in  April  and  after  the  time  that  you  and  Richardson  had  conferred 
and  aecided  not  to  sell  the  Kaytdid  coal  dum^~it  was  after  that  and 
before  you  sent  word  by  Judge  Archbald  to  Williams  that  you  would 
sell  him  the  nune,  that  you  and  he  changed  your  minds  with  refer- 
ence to  selling  the  coal  dump,  was  it  not? — ^A.  There  was  no  change 
in  my  mind,  but  Mr.  Richardson  told  me  to  take  the  matter  up  again. 

Q.  And  he  told  you  that  Judge  Archbald  had  been  to  New  York 
to  see  him  at  that  time,  did  he  not? — ^A.  That  is  as  I  remember  it. 

Q.  Did  he  tell  you  when  he  was  in  New  York? — A.  No ;  he  did  not, 
as  I  recall. 

Q.  Do  you  know  when  he  was  in  New  York? — ^A.  Judge  Arch- 
bald? 

Q.  Yes. — ^A.  I  do  not. 

Q.  What  effect  did  the  fact  that  Judge  Archbald  appeared  to  be 
interested  in  this  proposition  have  upon  the  Hillside  Coal  &  Iron 
Co.  and  the  Erie  Railroad  Co.  with  reference  to  the  change  of  policy? 

M^.  WoBTHiNOTON.  Mr.  President,  I  object  to  that  question  ex- 
cept as  it  may  refer  to  what  is  in  the  witness's  own  mind,  to  what 
he  knows  of  his  own  knowledge  with  reference  to  the  others. 

Mr.  Manager  Steruno.  I  am  merely  asking  for  his  Imowledge 
about  it,  if  he  has  knowledge. 

Mr.  WoBTHiNGTOK.  If  I  Understand  it  is  confined  to  his  knowledge 
of  course  I  do  not  object ;  but  we  do  not  want  any  hearsay. 

The  Witness.  Will  you  repeat  that  question  ? 

Q.  (By  Mr.  Manager  SrEBiiiNO.)  What  effect  did  the  fact  that 
Judge  Archbald  appeared  at  that  time  to  have  an  interest  in  this 
dump  have  upon  the  officials  of  the  Hillside  Coal  &  Iron  Co.  and  the 
£rie  Railroad  Co.  with  reference  to  changing  their  policy  in  regard 
to  selling  this  coal  dump? — A.  I  do  not  know.  I  only  know  that 
Mr.  Richardson,  in  the  ordinary  course  of  business,  told  me  to  take 
the  matter  up  again  and  see  what  could  be  done  with  it. 

Q.  Now,  mat  is  not  all  he  told  you,  is  it? — ^A.  That  is  all  I  re- 
member. 

Q.  He  told  you  that  Judge  Archbald  had  been  to  see  him,  did  he 
not? — ^A.  Yes;  that  is  correct. 

81525—8.  Doc.  1140,  vol  1,  62^3 ^15 
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Q.  And  you  talked  about  the  fact  that  Bobert  W.  Arcnbald  was  a 
jud^e  of  the  Federal  court,  did  you  not,  at  that  time? — A.  No,  sir; 
we  did  not. 

Q.  And  do  you  not  know  as  a  fact  that  because  Judge  Archbald 
saw  him  about  it  and  because  he  was  a  judge  of  the  Federal  court 
was  the  reason  that  you  changed  your  mind  with  reference  to  the 
sale  of  the  Katydid  dump  ? — A.  Not  at  all. 

Q.  Did  you  not  swear  to  that  before  the  committee? — A.  I  did  not* 

Q.  Well,  you  would  not  have  sold  it  to  Williams,  would  you! — 
A.  No;  we  would  not 

Q.  You  would  not  have  sold  it  to  anybody  else,  woul^  you! — A. 
Yes;  we  would. 

Q.  What  is  the  answer  ? — ^A.  We  would  have  if  there  had  been  no 
entanglements  or  complications  in  connection  with  it. 

Q.  Why  would  you  not  sell  it  to  Williams  until  after  Judge  Arch- 
bald  came  into  the  deal? — ^A.  Because  I  did* not  consider  him  re- 
sponsible. 

Q.  You  knew  that  he  was  not  paying  a  dollar  for  it ;  that  he  was 
just  getting  an  option  and  depending  on  the  sale  of  it  to  pay  you, 
anyhow,  even  with  Judge  Archbald  in  it,  did  you  not? — A.  I  So  not 
remember  that  I  knew  what  he  was  going  to  do  with  it. 

Q.  Did  you  know  when  you  made  this  contract  with  Bradley  that 
Mr.  Bradley  was  to  give  you  a  check  for  $4,500? — A.  Yes;  that  was 
subsequent/ 

Q.  You  knew,  then,  that  Bradley  was  paying  to  you  the  price 
which  they  had  agreed  to  pay  you? — A.  Yes;  that  was  in  April,  but 
the  letter  was  given  to  Mr.  Williams  in  August  of  the  previous  year. 
Of  course,  at  the  time 

Q.  You  were  not  expecting  Judge  Archbald  or  Williams  to  pay 
anything  until  they  sola  it,  anyhow,  were  you  ? — A.  I  do  not  remem- 
ber that  I  thought  anything  about  it. 

Q.  Did  you  ever  ask  him  for  pay  after  you  told  him  he  could  have 
it? — ^A.  No,  sir:  I  did  not. 

.  Q.  It  was  in  August^ — ^the  30th  day  of  August — ^that  you  wrote  that 
letter  to  Williams. — A.  It  was. 

Q.  Stating  the  terras  on  which  he  could  have  it? — A.  It  was. 

Q.  They  did  not  pay  you  then,  and  they  never  offered  to  pay  you, 
and  not  until  April,  until  Bradley  came  there  and  agreed  to  take 
the  mine  from  Williams  and  Archbald,  was  anything  said  about 
the  Hillside  Iron  &  Coal  Co,  getting  its  forty-five  hundred  dollars  ? — 
A.  Bradley  was  the  first  man  that  offered  to  pay  us,  or  rather  he  was 
the  first  man  we  expected  to  get  any  pay  from. 

Q.  Why  would  you  not  have  been  just  as  secure  in  your  pay  if  you 
had  sold  it  to  Williams  on  those  terms  as  you  were  in  selling  it  to 
Williams  and  Archbald? 

The  Witness.  Please  repeat  that. 

Q.  Why  were  you  not  ]ust  as  secure  in  getting  your  pay  if  you 
had  sold  it  to  Williams  on  those  same  terms  as  you  were  by  selling 
it  to  Archbald  and  Williams  together  ? — A.  No,  sir. 

Q.  Why  not  ? — A.  Because  we  did  not  know  where  the  mcmey  was 
to  come  from. 

Q.  You  knew  it  was  not  to  come  from  anywhere  until  they  sold  it. 
You  were  giving  them  an  option,  and  if  they  did  not  sell  it  they 
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would  not  take  it  from  you. — ^A.  If  they  had  offered  the  price  them- 
selves, we  would  have  accepted  that,  of  course. 

Q.  But  jou  did  not  expect  them  to  do  that  ? — ^A.  I  do  not  remem- 
ber anythmg- 

Q.  Although  Archbald  was  in  it,  you  did  not  expect  them  to  do 
that? — ^A.  I  do  not  know. 

Q,  You  expected  to  wait  for  your  money  until  they  had  sold  it, 
and  that  is  what  jou  did  do,  although  Archoald  was  in  it ;  is  not  that 
true? — ^A.  That  is  what  we  did  in  Bradley's  case. 

Q.  Now,  let  me  ask  you.  You  testified  last  summer  before  the 
Committee  on  the  Judiciary  in  this  investigation,? — A.  I  did. 

Q.  I  will  ask  you  if  this  question  was  asked  you  by  Chairman  * 
Clajrton : 

Tbe  Ghaib^ian.  What  I  want  to  know,  Mr.  May,  to  be  perfectly  frank  with 
yon,  is:  Was  It  on  account  of  Judge  Archbald*s  Influence  with  you  that  yon 
afterwards  wrote  Williams  tliis  letter  of  August  30,  in  which  you  signified  a^ 
deslie  to  sell  the  property? 

And  did  you  not  make  this  answer? 

Mr.  Mat.  It  was  the  receipt  of  Judge  Archbald's  letter  in  the  first  place  that , 
caused  me  to  make  the  examination.    Even  after  August  31 — or  August  30 — ,  : 
and  up  to  April  of  this  year,  I  have  refused  to  sell  the  bank,  or  ouir  interest  fn 
the  bank. 

And  then  this  question : 

The  Chairman.  Then  you  paid  no  attention  to  Williams  in  his  negotiations, 
except  whenever  he  presented  a  request  from  Judge  Archbald,  about  the  sale 
of  this  property.    Is  that  the  fact? 

And  your  answer :  ,-  - 

Mr.  Mat.  I  think  that  Is  so. 

A.  That  is  correct;  I  answered  that  way.  '; 

Q-  You  would  answer  the  question  the  same  way  now  ? — A.  I  do. 
Q.  And  then  this  question  by  Chairman  Clayton : 

It  was  through  Judge  Archbald*s  influence  that  Williams  was  getting  or  seekn 
lug  to  get  from  you  the  sale  of  this  property? 
Mr.  May.  Yes. 

A.  That  is  right.  But  if  you  will  allow  me,  I  should  like  to  add 
to  that 

Mr.  Manager  Sterling.  Wait  until  I  ask  you  these  Questions. 

Q.  (By  Mr.  Manager  Sterling.)  And  were  you  asked  this  ques- 
tion: 

The  Ohaibmav.  And  without  Judge  Archbald's  influence  Mr.  Williams  could 
not  even  have  had  an  investigation  of  the  value  and  the  title  of  that  property 
made? 

Mr.  Hat.  No. 

The  Ohakbiian.  He  coold  not  have  done  that? 

Mr.  Mat.  No. 

That  is  correct  ? — ^A.  That  is  correct 
Q-  And  this  question: 

The  CHAiaMAN.  It  was  through  Judge  Archbald's  influence  that  Willinms  ^ 
was  enabled  to  have  you  make  this  investigation  as  to  the  value  of  the  prop-  ' 
erty,  the  physical  contents  of  the  culm  bank,  and  the  legal  title?    Is  that  true? 

Mr.  Mat.  That  Is  right 

A.  That  is  correct 
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Q*  And  this  question : 

The  Chairman.  And  It  was  through  Judge  Archbald  that  you  Anally  signified 
your  willingness  to  sell  this  culm  banlc? 
Mr.  Mat.  My  willingness  to  recommend  its  sale. 

Is  that  correct! — ^A.  That  is  correct. 
Or  And  this  question : 

The  Chairman.  You  would  have  had  nothing  to  do  with  Williams  wlthoat 
the  influence  or  suggestion  of  Judge  Archbald? 
Mr.  Mat.  No;  I  would  not. 

A.  That  is  correct.  Now  may  I  say  what  I  wanted  to  say  a  mo- 
ment a^of 

Mr.  Manager  Sterlino.  Just  a  minute. 

The  WrrNESS.  It  is  with  reference  to  what  you  have  asked. 
^  Mr.  Manager  Sterling.  You  may  make  a  statement,  if  you  de- 
sire to. 

The  WrrNESS.  It  was  only  the  judgeship  added  to  his  influence 
as  a  man  and  in  no  other  way  that  these  answers  were  made. 

Q.  (By  Mr.  Manager  Sterling.)  As  I  understand  you,  then,  it 
was  the  fact  of  the  judgeship  and  Robert  W.  Archbald  as  a  man 
that  had  its  influence  upon  the  Erie  Railroad  Co.  and  the  Hillside 
Coal  &  Iron  Co.  that  induced  vou  to  sell  the  Katydid  coal  dump  to 
Mr.  Williams  and  Mr.  Archbald  ? — A.  It  certainly^  added 

Q.  Wait;  is  that  true  now? — A.  I  want  to  explain. 

Q.  Can  you  not  answer  it  yes  or  no? — A.  No;  I  can  not. 

.  Mr.  Manager  Sterling.  Go  ahead  and  exi)lain. 

The  Witness.  It  simply  added  to  his  position;  I  mean  as  a  man. 
Hie  thought  was  not  with  the  expectation 

Q.  (By  Mr.  Manager  Sterling.)  Not  what  the  thought  was  with 
reference  to  it.  What  I  want  to  know  is  what  effect  the  fact  that 
Mr.  Archbald  was  a  judse  had  upon  this  transaction. 

Mr.  Worthington.  Mr.  President,  I  submit  when  a  witness  is 
asked  what  was  operating  in  his  mind,  he  has  a  right  and  should  be 
allowed  to  answer.  ^  The  witness  was  asked  what  he  was  thinking, 
and  he  was  proceeding  to  state  what  he  was  thinking,  when  coonsd 
stopped  him.  I  do  not  think  that  is  right.  The  witness  should  be 
allowed  to  finish  his  answer. 

Mr.  Manager  Sterling.  I  withdraw  the  objection  and  will  let  him 
answer. 

The  PREsmENT  pro  i^mpore.  The  witness  will  answer  the  question 
and  make  the  explanation  he  desires. 

The  Witness.  Only  as  it  added  to  his  influence ;  only  as  it  added 
to  his  standing  as  a  man  did  it  affect  me.  I  had  no  thought  of  in- 
fluencing him  as  a  judge. 

Q.  (By  Mr.  Manager  Stirling.)  It  added  what  to  his  standing  as 
a  man — the  fact  that  he  was  a  judge? — ^A.  Yes,  sir. 

Q.  I  will  ask  if  this  question  was  asked,  page  748 : 

Mr.  RucKEB.  I  am  not  asking  you  about  your  practice,  but  I  am  asking  you 
a  direct  question :  Did  tbe  t&ct  of  Judge  Archbald*B  making  the  application,  be 
being  a  Federal  judge,  prompt  you  in  whole  or  in  part  to  make  this  deal? 

Mr.  Mat.  It  might  have  influenced  me. 

That  is  correct? — ^A.  I  want  to  add  that 


Q.  Wait    Did  you  answer  that  question  in  that  way? — ^A.  I  did. 
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Q.  Did  he  ask  this  question,  page  742 : 

Mr.  BucKSB.  But  when  Judge  Archbald  wrote  you  and  asked  if  you  would 
sell  it,  and  if  so,  to  fix  a  price,  you  immediately  set  about  to  do  that  work,  did 
you  not? 

Mr.  Mat.  Yes;  I  did. 

That  is  correct  f — ^A.  That  is  correct. 
Q.  And  Mr.  Kucker  proceed : 

Let  me  ask  yon  this  direct  question:  He  was  on  the  Federal  bench  at  that 
time? 
Mr.  Mat.  Yes;  he  waa 

That  is  correct? — ^A.  That  is  correct. 

Q.  You  knew  at  the  time  that  the  Erie  Railroad  Co.  had  a  liti- 
gation pending  in  the  Commerce  Court,  of  which  Judge  Archbald 
was  a  member,  did  you  not? — ^A.  I  did  not. 

Q.  Mr.  Richardson  knew  it,  of  course,  did  he  not? — ^A.  I  do  not 
know.  . 

Q.  He  is  connected  with  the  general  solicitor's  oflSce  there  in  New 
York? — A.  No,  sir. 

Q*  How? — ^A.  No,  sir.  He  is  not  connected  with  the  general 
solicitor's  oflSce. 

Q.  He  is  in  the  same  office  with  the  general  solicitor? — A.  He  has 
an  office  on  the  same  floor. 

Q.  Right  next  to  Mr.  Brownell,  the  general  solicitor? — ^A.  No,  sir. 
It  is  on  the  same  floor.    It  is  not  right  next  door. 

Q.  It  is  all  one  suite  of  rooms  occupied  there  by  the  Erie  Railrond 
Co.! — ^A.  All  of  the  rooms  are  occupied  by  the  Erie  Co.,  but  Mr. 
Brownell's  is  some  distance  away. 

Q,  Mr.  Richardson  told  you  that  Mr.  Brownell  had  brought  Judge 
Archbald  into  his  office,  did  he  not? — ^A.  No;  I  do  not  recall  that. 

Q.  Did  you  not  know  at  the  time  that  Mr.  Brownell  had  intro- 
duced Judge  Archbald  to  Mr.  Richardson? — A.  No;  I  do  not  think 
I  did. 

Q.  Mr.  Brownell,  of  course,  knew  what  litigation  it  had  pending 
in  the  Commerce  Court,  did  he  not?— A.  Why,  presumably. 

Q.  I  will  ask  you  another  question,  referring  to  the  record  at 
page  742 : 

Mr.  RucKEB.  Then  I  will  ask  you  if  the  fact  that  Judge  Archbald  was  the 
Judge  before  whom  litigation  might  be  taken  had  anything  to  do  with  your 
determination  to  sell  that  property  to  Mr.  Williams  at  his,  Judge  Archbald's, 
request? 

Mr.  May.  Well,  it  might  have. 

You  answered  in  that  way,  did  you  not? — ^A.  Well,  it  might  have, 
but  I  do  not  think  it  did. 

Q.  Mr.  May,  how  many  personal  conversations  have  you  had  with 
Judge  Archbald,  or  did  you  have  with  him,  about  this  transaction 

Srior  to  the  time  you  withdrew  this  contract  from  Bradley? — ^A.  I 
o  not  remember. 

Q.  About  how  many  ? — ^A.  I  could  not  tell  you. 
Q.  Have  you  any  estimate  at  all  now  of  how  manv  times  you  talked 
with  him  personally  qr  over  the  phone  about  this? — A.  No;  I  have 
not. 
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Q.  It  was  quite  a  number  of  times,  was  it  not? — ^A.  No,  sir;  I  can 
not  say;  I  do  not  kilow. 
.     Q,  Was  it  many  or  few? — A.  Well,  I  do  not  know. 

Q.  You  talked  with  him  more  times  about  it  than  you  did  with 
E.  J.  Williams,  did  you  not  ? — ^A.  No ;  I  do  not  believe  1  did. 

Q.  As  many  times  ? — A.  I  do  not  know.  I  want  to  answer  your 
question,  but  1  can  not  do  it. 

Q.  How  many  times  did  Judge  Archbald  call  up  on  the  phone 
about  it? — ^A.  I  do  not  know. 

Q.  Williams  brought  this  first  letter  to  you  personally,  did  he  not — 
that  was  in  March? — ^A.  Yes. 

Q.  The  31st  day  of  March?— A.  Yes;  he  did. 

Q.  Then  he  came  back  in  June  and  talked  to  you  about  it,  did  he 
^tiot  ? — ^A.  I  do  not  remember. 

Q.  You  testified  to  that  before,  did  you  not? — A.  I  do  not  remem- 
ber it    If  I  did  I  wopld  like  to  have  the  record  read. 
^  Q.  In  any  event,  Williams  told  you,  did  he  not,  in  some  convei:sa- 
tion,  that  Judge  Archbald  was  going  to  New  York  to  see  Brownell  ?-^ 
A.  No^ir. 

Q.  When  did  you  first  learn  that  he  had  been  to  New  York? — A. 
In  June. 

Q.  In  June? — A.  No;  I  beg  your  pardon,  not  in  June — in  August. 

Q.  Judge  Archbald  was  there  the  4th  of  August.  You  say  you 
did  not  Imow  it  until  the  25th  of  August? — A.  I  did  not  know  it 
until  the  26th  of  August. 

Q.  And  that  is  when  Richardson  told  you  that  Judge  Archbald 
had  been  down  there,  and  told  you  in  the  same  conversation  to  take 
up  the  negotiations  again? — A.  That  is  right. 

Q.  Is  that  the  first  time  you  had  seen  Richardson  after  the  4th 
of  August? — A.  That  was  the  first  time. 

Q.  He  told  you  that  he  had  told  Judge  Archbald  he  would  have 
you  do  this,  did  he  not? — A.  I  do  not  remember  what  he  said. 

Q.  And  did  he  not  also  say  to  you  at  that  time  that  Mr.  Brownell, 
the  general  solicitor,  had  brought  Judge  Archbald  into  his  office? — 
A.  I  do  not  remember  that  he  did. 

Q.  I  will  ask  you  if  the  chairman  did  not  ask  you  this  question, 
reading  at  page  722  of  the  record : 

The  Chairman.  Did  you  refuse  to  talk  business  about  tbe  sale  of  the  Katydid 
culm  bank  with  Williams? 
Mr.  May.  Yes :  I  did. 

A.  If  it  is  there,  I  said  that ;  yes,  sir. 
Q.  (Reading:) 

The  Chairman.  When  was  It  you  refused  to  talk  over  this  matter  of  the  sale 
of  the  Katydid  culm  bank  with  Williams? 
'    Mr.  May.  I  think  it  was  the  latter  part  of  June. 

That  is  correct,  is  it  not? — A.  If  it  is  there  it  is  correct. 
Q.  I  read  further: 

The  Chairman.  Where  was  it  and  wlien  was  it  WlUIams  saw  you  at  the  time 
you  have  Just  mentioned? 

Mr.  May.  I  think  It  was  in  my  office;  but  I  do  not  remember. 

The  Chairman.  In  the  latter  part  of  June,  to  the  best  of  your  recollection? 

Mr.  May.  Yes,  sir. 

A.  That  is  right. 
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Q.  That  was  after  you  and  Mr.  Richardson  had  first  conferred 
and  decided  not  to  sell  the  coal  dump? — A.  That  is  correct. 

Q.  And  it  was  after  Archbald's  trip  to  New  York  and  after^  you 
had  been  to  New  York  that  you  notified  Archbald  to  send  Williams 
around  and  you  would  let  him  have  it? — A.  That  is  Correct. 

Mr.  Manager  Steklino.  Mr.  President,  I  think  we  are  through 
with  this  witness  now,  but  I  would  like  to  reserve  the  right,  if  it  is 
the  intention  to  adjourn  now,  to  ask  him  further  questions  in  the 
mominff  if  I  see  fit. 

The  Fbesident  pro  tempore.  That  will  be  the  understanding. 

Mr.  Manager  Clayton.  Mr.  President,  before  adjourning  I  will 
state  that  the  witness  for  whom  the  order  was  taken  to-day  for  the 
attachment  has  come,  and  he  is  now  in  the  corridor  of  the  Senate 
Chamber,  I  believe.  I  should  like  him  to  be  brought  in  and  to  have 
him  admonished  to  be  present  at  the  session  of  the  court  to-morrow 
und  until  discharged.    1  refer  to  Mr.  James  H.  Rittenhouse. 

The  PREsmENT  pro  tempore.  The  witness  will  be  brought  into  the 
presence  of  the  Senate. 

Mr.  James  H.  Rittenhouse  appeared  in  the  Chamber. 

The  Pmbsident  pro  tempore.  Mr.  Witness,  you  are  brought  before 
the  Senate  to  be  admonished  that  you  must  scrupulously  obey  the 
orders  you  have  received  in  the  summons  to  appear  here  and  not  to 
absent  yourself  without  leave  of  the  Senate.    You  may  now  retire. 

Thereupon  Mr.  Rittenhouse  retired  from  the  Chamber. 

The  PREsmBNT  pro  tempore.  Does  the  manager  on  the  part  of  the 
House  desire  that  the  order  for  attachment  be  vacated  ? 

Mr.  Manager  Clatton.  I  ask  that  that  be  the  course  pursued. 

The  PRBsroENT  pro  tempore.  The  order  for  the  attachment  will, 
under  the  circumstances,  be  vacated,  unless  there  be  objection.  The 
Chair  hears  no  objection,  and  it  is  so  ordered. 

Mr.  Clark  of  Wyoming.  Mr.  President,  I  offer  the  order  I  send 
to  the  desk. 

The  Secretary  read  as  follows: 

Ordered,  Thnt  the  dally  sessions  of  the  Senate,  sitting  In  the  trial  of  impeach- 
ment of  Robert  W.  Archbald,  shall,  until  otherwise  ordered,  commence  at  1 
o'clock  and  30  minutes  in  the  afternoon  and  continue  until  6  o'clock  in  the  after- 
noon of  each  day. 

The  President  pro  tempore.  Is  there  objection  on  the  part  of  any 
Senator  to  the  adoption  of  the  order?  If  not,  the  Chair  will  con- 
sider it  as  having  been  unanimously  adopted. 

Mr.  Clark  of  Wyoming.  I  move  that  the  Senate  sitting  as  a 
Court  of  Impeachment  adjourn. 

The  motion  was  agreed  to.     . 

The  managers  on  the  part  of  the  House  of  Representatives,  the 
respondent,  and  the  counsel  for  the  respondent  retired  from  the 
Chamber. 


FRIDAY,  DECEMBER  6,  1912. 

In  the  Senate  of  the  United  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
ment against  Robert  W.  Archbald,  the  respondent  appeared  with  his 
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counsel,  Mr.  Worthington,  Mr.  Simpson,  and  Mr.  Robert  W.  Arch- 
bald,  jr. 

The  managers  on  the  part  of  the  House  of  Bepresentatives  appeared 
in  the  seats  provided  for  them. 

Mr.  Smoot.  I  suggest  the  absence  of  a  quorum,  Mr.  President. 

The  PfiEsmENT  pro  tempore.  The  Senator  from  Utah  suggests  the 
absence  of  a  quorum,  and  the  Secretary  will  call  the.  roll. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names : 

Present:  Ashurst,  Bacon,  Bailey,  Bankhead,  Borah,  Brandegee, 
Bristow,  Brown,  Bryan,  Bumham^  Clapp,  Clark  of  Wyoming,  Clarke 
of  Arkansas,  Culberson,  Davis,  Dixon,  du  Pont,  Fletcher,  Oallinger, 
Gardner,  Johnson  of  Maine,  Johnston  of  Alabama,  Kenyon,  La  Fol- 
lette.  Lodge,  McLean,  Martine  of  New  Jersey,  Mass^,  Myers,  Nelson, 
Oliver,  Overman,  Owen,  Page,  Penrose,  Perkins,  Perky,  Pomerene. 
Richardson,  Root,  Shively,  Simmons,  Smith  of  Arizona,  Smith  of 
Georgia,  Smith  of  Maryland,  Smith  of  South  Carolina,  Smoot, 
Stephenson,  Stone,  Sutherland,  Swanson,  Tillman,  Townsend,  Wet- 
more,  Works — 55. 

Mr.  Culberson.  I  will  state  for  the  day  that  the  Senator  from 
Oregon  [Mr.  Chamberlain]  is  necessarily  absent  on  business  of  the 
Senate. 

Mr.  Page.  I  desire  to  announce  that  the  continued  illness  of  my 
colleague  [Mr.  Dillingham]  prevents  his  attendance  on  the  Senate. 

Mr.  Townsend.  I  wish  to  state  that  the  senior  Senator  from  Wash- 
ington [Mr.  Jones]  is  unavoidably  absent  on  business  of  the  Senate. 

Mr.  Johnson  of  Maine.  I  wish  to  announce  that  the  junior  Senator 
from  New  York  [Mr.  0'Gk)rman]  is  absent  on  important  business 
of  the  Senate.    I  make  that  announcement  for  the  day. 

Mr.  Martine  of  New  Jersey.  I  am  requested  to  announce  that  mv 
colleague,  the  senior  Senator  from  New  Jersey  [Mr.  Briggs],  is 
detained  by  serious  illness. 

Mr.  Kenyon.  I  desire  to  announce  that  my  coUea^e  [Mr.  Cum- 
mins] was  called  out  of  the  city  by  serious  illness  in  his  family. 

The  PsEsroENT  pro  tempore.  On  the  call  of  the  roll  of  the  Senate 
55  Senators  have  answered  to  their  names.  A  quorum  of  the  Senate 
is  present.  The  Sergeant  at  Arms  will  make  proclamation  of  the  sit- 
ting of  the  Senate  for  consideration  of  the  Articles  of  Impeachment. 

The  Assistant  Sergeant  at  Arms  [Mr.  Cornelius]  made  the  usual 
proclamation. 

The  President  pro  tempore.  Senators  present  who  have  not  here- 
tofore been  sworn  will  present  themselves  at  the  desk. 

Mr.  Owen  advanced  to  the  Vice-President's  desk,  and  the  oath 
was  administered  to  him  by  the  President  pro  tempore. 

The  President  pro  tempore.  The  Journal  of  the  last  sitting  of  the 
Senate  sitting  for  this  purpose  will  be  read. 

The  Journal  of  yesterday's  proceedings  of  the  Senate  sitting  as  a 
Court  of  Impeachment  was  read. 

The  President  pro  tempore.  Are  there  any  inaccuracies  in  the 
Journal?    If  not,  it  will  be  confirmed. 

The  managers  will  proceed. 

Q.  (By  Mr.  Manager  Sterling.)     Mr.  May,  you  s'tated  yesterday 
that  Robertson  &  Law  had  operated  the  Katydid  colliery? — ^A. 
Yes,  sir. 
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Q.  And  they  paid  to  the  Hillside  Coal  &  Iron  Co.  a  royalty  on 
the  coal  that  came  from  that  colliery  ? — A.  They  did. 

Q.  And  the  Katydid  culm  dump  was  created  by  refuse  coming 
from  the  Katydid  colliery  ? — ^A.  It  was. 

Q.  You  had  written  arrangements  with  Robertson  &  Law  as  to 
the  royalty  which  your  company  was  to  get  from  them  on  your 
coal? — ^A.  Yes,  sir. 

Q.  Was  there-  any  other  person  or  corporation  interested  in  the 
coal  that  came  from  the  Katydid  colliery? — ^A.  The  Hillside  only 
had  an  imdivided  half 

Q.  That  is  not  my  question.  Was  there  any  other  person  besides 
the  Hillside  Coal  &  Iron  Co.  who  had  any  interest  in  the  coal  coming 
from  that  colliery,  and  who  received  a  royalty  from  Robertson  & 
Law! — A.  Yes,  sir. 

Q*  Who  was  it? — ^A.  But  they  received  the  royalty  through  the 
Hillside. 

Q.  That  is,  you  paid  it  to  them  ? — A.  Yes,  sir ;  we  paid  it  to  them. 

Q.  Who  was  .that  party?— A.  The  E.  &  G.  Brooks  Land  Co.,  thp 
James  Everhart  estate,  and  the  heirs  of  John  T.  Everhart. 

Q.  And  out  of  the  37^  cents  per  .ton  which  the  Hillside  Coal  & 
Iron  Co.  ^ot  from  Robertson  &  Law  you  paid  these  three  other 
parties? — ^A.  We  did. 

Q.  And  vou  had  been  doing  that  for  years? — ^A.  Yes,  sir. 

Q.  You  knew  before  Judge  Archbald  or  Mr.  Williams  approached 
you  with  reference  to  the  purchase  of  this  culm  dump  that  these 
parties  claimed  and  had  some  interest  in  that  colliery? — ^A.  They  had 
an  interest  in  the  coal  prepared  at  the  colliery. 

Q.  Does  the  Hillside  Coal  &  Iron  Co.  make  its  claim  or  did  it  make 
its  claim  to  an  interest  in  the  Katydid  culm  dump  by  reason  of  the 
fact  that  it  owns  an  interest  in  the  Katydid  colliery? — ^A.  They  did 
not. 

Q.  On  what  did  they  base  their  claim  to  an  interest  in  the  Katydid 
culm  dump? — A.  The  interest  that  they  had  in  the  culm  dump  was 
a  royalty  interest.  That  is,  they  would  get  the  royalty  from  the 
coal  that  was  shipped ;  that  is,  won  from  the  culm  bank. 

Q.  Why  were  tney  entitled  to  any  royalty  on  the  coal  that  was 
shipped  from  the  cuun  dump  ? — A.  Because  it  was  understood  by  the 
Hillside  that  Robertson  &  Law  had  the  ownership  of  the  culm  bank 
subject  to  the  royalty  to  be  paid  the  Hillside. 

Q.  So  your  title  to  the  culm  dump  was  based  on  the  fact  that  you 
had  title  to  a  part  of  the  coal  in  the  colliery,  was  it  not? — A.  No,  sir. 

Q.  The  fact  that  this  culm  dump  came  from  the  colliery  was  what 
fave  you  or  the  Hillside  company  the  title  to  a  part  of  the  dump? — 
A.  No,  sir.  Our  title  rested  on  the  agreement  made  with  them.  It 
was  not  necessarily  on  the  undivided  interest  that  we  had  or  that 
Hillside  had  in  the  property.  It  rested  upon  the  agreement  between 
Hillside  and  Robertson  &  Law. 

Q.  Did  you  buy  from  Robertson  &  Law  an  interest  in  the  culm 
dump? — ^A,  We  did  not. 

Q.  You  simply  owned  it  because  you  had  an  interest  in  that  mine? 
Is  not  that  true  I — ^A.  We  owned  it  because  we  had  an  interest  in  the 
royalty  to  accrue  from  the  coal. 

Q.  And  these  other  persons  whom  you  have  named,  with  whom 
you  shared  the  royalty  that  you  got,  based  their  claim  to  royalty 
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on  the  very  same  ground? — A.  They  based  their  claim  to  royalty — 
that  is,  whatever  royalty  they  were  to  get  out  of  coal  from  the  culm — 
on  the  arrangement  they  had  with  us. 

Q.  What  arrangements  did  they  have  with  you  ? — A.  The  arrange- 
ment was  we  were  to  pay  them'  20  cents  a  ton  for  their  proportion 
of  the  coal  won  from  this  particular  tract. 

Q,  And  that  was  due  to  the  fact  that  they  owned  some  of  the  land 
on  which  the  coal  was  situated  ? — A.  That  is  correct. 

Q.  You  and  the  Hillside  Coal  &  Iron  Co.  were  entirely  familiar 
for  years  with  the  fact  that  these  three  parties  claimed  an  mterest  in 
the  colliery  and  in  the  culm  dump? — A.  They  claimed  an  interest  in 
the  colliery.  I  did  not  know  they  claimed  an  interest  in  the  culm 
bank. 

Q.  Would  not  their  interest  in  the  culm  bank  follow,  just  as  the  in- 
terest of  the  Hillside  Coal  &  Iron  Co.  in  the  culm  bank  followed, 
having  an  interest  in  the  mine  ? — ^A.  Only  to  the  extent  of  the  royalty 
thOT  would  receive  from  us. 

Q.  Certainly;  and  that  is  all  they  got? — A.  ThaMs  all  they  got. 

Q.  That  is  all  they  claimed? — A.  I  do  not  know  about  that. 

Q.  They  never  made  any  clatm  on  you  for  any  other,  did  they? — 
A.  They  served  notice  on  me  that  they  had  a  right  to  that  culm 
bank. 

Q.  When  was  that? — A.  That  was  the  letters.  I  do  not  know  that 
they  are  in  evidence  before  you,  but  they  were  in  evidence  before  the 
committee. 

Q.  You  knew  that;  you  knew  that  they  were  just  as  much  en- 
titled to  their  proportionate  share  in  the  culm  bank  as  the  Hillside 
Coal  &  Iron  Co.,  did  you  not,  because  they  owned  a  part  of  the 
mine — a  part  of  the  land  on  which  the  coal  was  situated? — A.  They 
were  entitled  to  their  proportionate  share  of  the  royalty  as  fixed  iii 
the  agreement.    They  did  not  own  the  culm  bank. 

Mr.  Manager  Sterling.  I  ask  that  this  be  marked  as  an  exhibit 

The  pap^r  referred  to  was  marked  "  Exhibit  17." 

Q.  (By  Mr.  Manager  Sterling.)  Exhibit  No.  17  is  a  letter  by  you 
to  Eobertson  &  Law,  in  which  you  state  the  royalty  that  you  be- 
lieve you  are  entitled  to? — A.  This  is  a  copy  of  a  letter  that  I  sent 
to  them,  dated  March  11,  1901.     It  is  not  the  original  letter. 

Q.  And  that  is'  what  constitutes  the  contract  as  to  the  amount  of 
royalty  your  company  was  to  receive? — A.  That  is  correct. 

Q.  And  it  had  been  in  force  from  that  time  until  Robertson  & 
I^aw  ceased  to  operate? — A.  It  is  in  force  up  to  the  present  time. 
It  is  in  force  now. 

Q.  There  was  a  time  when  your  company  even  disputed  title  in 
Robertson  &  Law  to  any  part  of  this  colliery? — A.  To  the  colliery? 

Q.  To  the  culm  dump  ? — A.  There  was  a  question ;  I  can  not  say 
that  it  was  as  much  as  a  dispute,  but  a  question  arose  as  to  their 
ownership  because  of  an  apparent  abandonment,  or  a  seeming  aban- 
donment, rather. 

.Q.  Well,  you  protested  against  them  having  any  rights  there,  did 
you  not? — A.  No,  sir;  I  do  not  believe  I  did. 

Q.  I  ask  you  if  on  June  23,  1911,  John  W.  Robertson  wrote  this 
letter  to  you,  marked  Exhibit  18,  in  which  he  says: 

There  are  at  present  responsible  parties  negotiating  with  me  for  the  pur- 
chase of  the  culm,  and  I  feel  that  I  am  not  only  legally  the  owner,  but  also 
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morally  am  entitled  to  It,  for  it  has  certainly  cost  me  considerable  money  to 
mine  and  pile  It 

I  hope  you  will  give  this  your  careful  consideration,  and  that  your  company 
will  recognise  nay  rights  in  the  culm.  Before  selling  to  others  I  wonid  prefer 
to  sell  to  your  company.  Should  your  company  desire  to  purchase  I  shallbe 
pleased  to  hear  from  you  promptly.  If,  ns  I  understand  it,  your  company  claim 
that  I  no  longer  own  the  culm,  subject  only  to  royalty,  will  you  kindly  advise 
me  when  my  ownership  ceased? 

That  is  a  letter  you  got  from  Robertson,  is  it  not? — ^A.  That  is 
correct. 

Q.  And  at  that  time  you  had  notified  Robertson  that  your  com- 
pany was  claiming  title  to  the  culm  ? — A.  No,  sir. 

Q.  Why  did  Robertson ^A.  (Interrupting.)  There  was  a  ques- 
tion as  to  their  title.     I  never  questioned  it. 

Q.  Why  did  John  W.  Robertson  write  you  that  letter  in  that 
way? — ^A.  Because  there  were  questions  as  to  whether  they  had 
abandoned  the  property  or  not. 

Q.  Who  did  question  it,  if  you  did  not? — A.  Among  various  offi- 
cials connected  with  the  organization. 

Q.  With  your  organization? — ^A.  Our  organization. 

Q.  Then  there  did  come  from  the  Hillside  Coal  &  Iron  Co.,  either 
through  you  or  some  other  official,  a  claim  that  Robertson  &  Law 
had  not  any  interest  in  the  culm  bank? — ^A.  There  was  a  doubt  as  to 
their  ownership. 

Q.  And  that  was  about  the  time  you  were  having  your  negotiations 
with  Judge  Archbald  and  Mr.  Williams A,  No 

Q.  Regarding  the  sale  of  it? — ^A.  Yes.  I  beg  your  pardon.  Yes; 
that  is  right. 

Mr.  Manager  Sterling.  What  is  the  date  of  the  letter  from  which 
I  just  read  ? 

Mr.  WoRTHiNGTON.  Juuc  23, 1911. 

Mr.  Manager  Sterling.  That  is  what  I  thought. 

The  Wftness.  Yes,  sir;  June  23,  1911. 

Mr.  Manager  Sterling.  I  oflFer  Exhibits  Nos.  17  and  18  in  evi- 
dence.   Does  Mr.  Worthinffton  care  to  see  them  ? 

Mr.  WoRTHiNQTON.  I  take  it  that  they  are  in  evidence ;  they  have 
been  read.    I  have  no  objection  to  them. 

Mr.  Manager  Sterling.  I  read  only  an  extract  from  one  of  them. 
I  did  that  to  identify  the  letter.  It  is  really  the  only  material  part 
of  the  letter. 

Mr.  Worthington.  We  have  no  objectioi*.  ^ 

The  President  pro  tempore.  The  papers  will  be  read. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  17. 

[PennBylTania  Coal  Co.,  Hillside  Coal  ft  Iron  Co.     Office  of  general  saperintendent.] 

ScaANTON.  Pa.,  March  11,  1901. 
Messrs.  Robertson  &  Law,  Mooaic,  Pa, 

Oentlemxn:  As  I  understand,  the  arrangement  entered  Into  with  you  was 
that  you  were  to  be  paid  on  the  60  per  cent  basis  from  November  1,  1900,  until 
farther  notice.  The  royalty  on  coal  mined  from  the  lands  of  this  company  from 
that  date  will  be  thirty-seven  and  one-half  (37^)  cents  per  ton  for  sizes  above 
pea  coal,  eighteen  (18)  cents  per  ton  for  pea  coal,  nine  cents  per  ton  for  buck- 
wheat coal  No.  1.  and  six  (6)  cents  per  ton  for  smaller  sizes,  a  ton  in  each  case 
to  constitute  2,240  pounds. 
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Upon  the  receipt  of  a  reply  from  you  that  the  above  is  your  understanding,  I 
shall  at  once  request  that  vouchers  be  made  in  your  favor  for  the  balance  doe 
you  since  November  1,  1900. 

Tours,  very  truly,  W.  A.  Mat,  8uperinUndeni, 


U.  S.  S.  Exhibit  18. 

ScBANTON,  Pa.,  June  23^  1911. 
Mr.  W.  A.  May, 

General  Manager,  Hillside  Coal  d  Iron  Co,y  Dunmore,  Pa. 

Dear  Sib  :  Relative  to  the  culm  mined  through  the  Katydid  colliery  and  now 
in  bank  at  Moosic,  beg  to  say  you  will  remember  at  the  time  Mr.  Ijaw  and 
myself  built  the  breaker  and  commenced  mining  we  were  only  mining  a  small 
amount  of  coal,  which  at  the  time  It  was  supposed  the  company  would  nev^r 
be  able  to  mine.  Under  our  agreement  we  sold  all  the  coal  as  well  as  the  culm 
produced  at  our  breaker  and  washery  to  your  company. 

We  went  on  in  good  faith,  and  operated  the  breaker  and  washery,  mining  the 
coal  and  washing  the  culm  from  the  bank  continuously  until  the  Delaware  & 
Hudson  Co.  broke  through  the  barrier  pillar,  which  occurred  a  few  months 
before  the  breaker  and  washery  were  totally  destroyed  by  fire.  The  effect  of 
the  breaking  through  of  the  barrier  pillar  was  to  immediately  diminish  our 
water  supply,  and  to  such  an  extent  that  in  extremely  dry  weather  we  were 
obliged  to  shut  down  our  breaker  and  washery.  This,  however,  occurred  only 
in  times  of  drought ;  so  that  continuously  until  the  breaker  and  washery  burned, 
with  the  exception  noted,  we  were  selling  to  the  company  the  culm,  and  the 
company  never  questioned  our  right  to  it. 

The  breaker  and  washery  were  destroyed  by  fire  in  1008.  This  fire  was 
caused  by  a  fire  in  the  culm  bank  belonging  to  your  company,  which  was 
dumped  long  after  our  breaker  and  washery  were  located  and  erected.  At 
the  time  the  breaker  was  destroyed  there  was  very  little  coal  left,  and  the 
operations  of  your  company  liad  by  this  time  extended  so  that  your  company 
could  advantageously  mine  ihe  balance  of  the  coal,  and  for  that  reason  the 
breaker  was  never  rebuilt. 

Shortly  after  the  fire  we  endeavored  to  sell  the  culm  to  the  Du  Pont  Powder 
Ck>.  We  took  the  matter  up  with  you  at  that  time,  and  there  was  no  question 
raised  as  to  our  owning  an  interest  in  the  bank.  You  will  remember,  at  that 
time  at  my  request  your  engineers  went  to  the  culm  bank  and  measured  it  in 
order  that  the  company  might  arrive  at  the  value  of  Its  interest  in  the  same. 
The  report  of  the  engineers  was,  I  think,  about  80,000  tons.  Before  anything 
definite  had  been  done,  however,  the  Du  Pont  Powder  Co.  decided  not  to  take 
the  culm,  and  the  negotiations  ceased. 

Since  then  I  have  been  trying  to  dispose  of  the  culm  pile  and  have  talked 
frequently  with  you  about  the  same.  No  question  has  ever  been  raised  as  to 
my  interest  in  it.  I  have  never  in  any  way  intimated  to  anyone  tliat  I  had 
abandoned  my  title  to  it,  but  have  always,  on  the  contrary,  asserted  whenever 
possible  my  rights  in  it.  I  have  had  a  number  of  offers  from  time  to  time  for 
my  interest  in  the  culm,  but  these  offers  came  from  persons  who  I  knew  would 
be  antagonistic  to  your  company,  and  for  that  reason  have  declined  to  dispose 
of  it  to  such  persons.  There  are  at  present  responsible  parties  negotiating  with 
me  for  the  purchase  of  the  culm,  and  I  feel  that  I  am  not  only  legally  the 
owner,  but  also  morally  am  entitled  to  it,  for  it  has  certainly  cost  me  con- 
siderable money  to  mine  and  pile  it. 

I  hope  you  will  give  this  your  careful  consideration  and  that  your  company 
will  recognize  my  rights  in  the  culm.  Before  selling  to  others  I  would  prefer 
to  sell  to  your  company.  Should  your  company  desire  to  purchase  I  shall  be 
pleased  to  hear  from  your  promptly.  If,  as  I  understand  it,  your  company 
claim  that  I  no  longer  own  the  culm,  subject  only  to  royalty,  will  you  kindly 
advise  me  when  my  ownership  ceased? 

Yours,  truly,  Jno.  M.  Robertson. 

Q.  (By  Mr.  Manager  Sterling.)  Mr.  May,  how  many  culm  banks 
does  the  Hillside  Coal  &  Iron  Co.  own? — A.  Between  8  and  10  banks. 

Q.  Have  you  ever  owned  any  more  than  that? — ^A.  No,  sir.  The 
Hillside  has"  never  owned  any  more  than  that. 

Q.  How  many  fills  do  you  own  ? — A.  We  own  no  fills. 
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Q.  You  have  never  sold  any  culm  banks  ? — ^A.  Yes ;  we  have. 

Q.  When? — ^A.  We  did  not  sell  an  entire  bank.  We  sold  our 
interest  in  what  is  known  as  the  Florence  bank. 

Q.  When  was  that?— A.  In  1910. 

Q.  Have  you  never  sold  any  others  than  that? — ^A.  The  Hillside 
has  never  sold  any  others. 

Q.  Why  did  you  sell  the  one  you  just  mentioned? — ^A.  There  was 
some  qu^ion.  If  I  may  be  allowed  to  make  an  extended  state- 
ment, we  owned  lot  89.  The  Everhart  heirs  owned  lots  38  and  40. 
The  coal  was  leased  to  the  Florence  Coal  Co.  The  Florence  Coal 
Co.  was  subsequently  bought  out  by  the  Hillside.  A  question  then 
arose  as  to  some  minimum  royalties^  which  had  not  been  paid,  and 
rather  than  to  have  litigation  about  it  Hillside  surrendered  what- 
ever right  it  had  to  lots  38  and  40,  retaining  only  its  right  in  the 
calm  coming  from  lot  39  in  the  bank.  Believmg  that  we  would  have 
difficulty  in  cleaning  it  up  we  disposed  of  our  interest  in  that  bank. 

Q.  It  was  under  those  peculiar  circumstances,  then,  that  you  sold 
that  one  particular  dump? — ^A.  Yes,  sir. 

Q.  Had  jrou  ever  priced  the  Katydid  culm  dump  prior  to  the  time 
you  priced  it  to  Archbald  and  Williams  ? — A.  Tentatively  Mr.  Rob- 
ertson came  to  me,  and  whether  I  named  $2,000  or  whether  he  asked 
whether  we  would  take  $2,000, 1  do  not  remember. 

Q-  Is  it  not  a  fact  that  he  came  to  you  and  asked  you  if  you  would 
take  $2,000  and  you  refused  ?— A.  I  refused  ? 

Q.  You  refused  to  take  $2,000  for  it? — ^A.  I  do  not  remember  that 

Mr.  Manager  Stebuno.  Let  me  refresh  your  recollection. 

Mr.  WoBTHiNOTON.  Ou  what  page  ? 

Mr.  Manager  Stebl^o.  On  page  776  of  the  testimony  before  the 
committee,  by  Mr.  Rucker : 

Mr.  Rtjckeb.  While  it  Is  true  that  yon  had  given  some  consideration  to  the 
ttle  of  this  cnlm  pile  before  yonr  trip  to  New  Tork,  at  the  time  you  conferred 
with  your  superior  officer,  Mr.  Richardson,  yon  had  never  fixed  a  price  on  it 
mitil  after  that,  had  you? 

Mr.  Mat.  No ;  I  had  not 

A.  I  think  that  refers  to  the  price  to  Mr.  Williams,  if  I  am  not 
very  much  misfaEiken.  I  thought  you  referred  to  the  price  of  the 
Florence  bank. 

Q.  (By  Mr.  Manager  Sttbrung.)  No;  I  am  talking  about  the 
Katydid  culm  bank.  You  had  never  fixed  a  price  on  it  to  anybody 
prior  to  the  time  you  priced  it  to  Judse  Archbald  and  Mr.  Williams 
at  $4,500,  had  you? — A.  I  had  not  fixed  a  price  to  Mr.  Williams 
until  after  my  visit  in  New  York. 

Q.  Had  you  at  any  time  fixed  a  price  to  any  other  person,  on  your 
interest  in  this  culm  bank,  prior  to  the  time  you  fixed  a  price  to  Wil- 
liams and  Archbald? — A.  Mr.  Rol>ertson  came  to  see 

Q.  You  can  answer  that,  "  yes  "  or  "  no." — ^A.  No ;  I  can  not,  be- 
cause it  will  not  be  a  straight  answer. 

Q.  Is  the  testimony  which  jon  gave  before  the  committee  and 
which  I  read  correct  or  not? — A.  That  testimony  is  correct  as  re- 
ferring to  the  transaction  between  Williams  and  the  Hillside  com- 
pany. There  was  no  price  fixed  before  my  visit  to  New  York  to  Mr. 
Williams.    That  is  what  I  intended  to  say. 

Q.  Was  there  a  price  fixed  by  you  or  your  company  to  any  other 
person  on  the  Katydid  prior  to  that  time;  and  if  so,  to  whom^  was  it 
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fixed? — A.  Only  as  Mr.  Hobertson  came  to  me,  wanting  to  sell  to 
the  Du  Pont  Powder  Co.,  and  I  think  he  named  the  price  $2,000, 
and  wanted  to  know  whether  I  would  take  it,  and  I  said  I  would 
recommend  it.  But  as  far  as  the  price  to  Mr.  Williams  is  con- 
cerned, there  was  no  price  fixed  until  after  my  visit  to  New  York. 

Q.  Yes;  I  understand  that.  You  did  not  accept  Bobertson's  oflFer 
of  $2,000  for  your  interest  in  the  culm  bank? — ^A.  It  did  not  go  that 
far.    It  did  not  reach  that  stage. 

Q.  You  never  reached  the  stage  where  you  accepted  his  offer? — • 
A.  It  never  was  consummated,  because  the  Du  Ponte  did  not  take 
the  bank. 

Q.  Do  you  know  how  much  RqJ)ertson  was  to  get  from  the  Du  Pont 
company  for  his  interest  ? — ^A.  I  think  it  was  $10,000. 

Q.  For  the  entire  culm  dump? — A.  The  entire  culm  bank. 

Q.  For  which  Williams  and  Archbald  some  time  after  that  were 
to  jpay  only  $8,000?— A.  That  is  correct. 

Q.  How' long  before  your  negotiati(«j3  with  Williams  and  Judge 
Archbald  was  it  that  this  OToposition  came  from  Bobertson  with 
reference  to  selling  it  to  the  Du  Pont  Powder  Go.  ? — ^A.  I  think  that 
was  in  1909. 

Q.  Two  years  ? — A.  Yes,  sir. 

Q.  Is  it  not  true,  Mr.  May,  that  the  value  of  culm  dumps  has  gone 
up  very  rapidly  in  the  last  four  or  five  years? — ^A.  The  price  has 
gone  up,  generally  speaking. 

Q.  And  that  is  due  to  the  fact  that  the  price  of  anthracite  coal  has 
gone  up,  and  also  to  the  fact  that  machinery  has  been  developed  by 
which  coal  can  be  separated  from  the  dirt  in  the  culm  banks? — A. 
Yes,  sir. 

Q.  As  I  understand  it,  you  went  to  New  York  on  the  25th  of 
August,  1911. — A.  I  was  in  New  York  on  the  25th  day  of  August.  I 
think  I  went  there  the  day  before.  I  was  in  New  York  on  ttie  25th 
of  Auffust. 

Q.  You  saw  Mr.  Kichardson  on  the  25th  ? — A.  Yes,  sir. 

Q.  And  returned  to  Scranton  on  the  26th  ? — ^A.  On  the  26th. 

Q.  And  the  26th.  as  I  remember  it,  was  the  date  when  you  sent 
word  by  Judge  Archbald  to  Williams  that  you  would  let  them  have 
the  dump? — A.  That  is  correct. 

Mr.  Borah.  Mr.  President,  I  wish  to  ask  a  question. 

The  President  pro  tempore.  The  Senator  from  Idaho  asks  that 
the  following  question  be  propounded  to  the  witness. 

The  Secretary  read  as  follows: 

The  Da  Pont  Powder  Co.  refused  to  take  the  Katydid  at  $10,000.  Was  It 
because  the  price  was  too  high? 

A.  I  do  not  know. 

Q.  (By  Mr.  Manager  Sterling.)  Mr.  May,  is  it  not  true  that  the 
Du  Pont  Powder  Co.  was  willing  to  pay  $10,000  for  the  culm  and 
your  company  and  Mr.  Robertson  refused  to  take  it? — ^A.  No,  sir. 

Q.  Is  not  that  the  fact  ?— A.  No,  sir. 

Q.  And  is  not  that  why  it  fell  through  ? — A.  No,  sir. 

Q.  You  returned  on  the  26th,  you  say,  and  on  the  29th  you  saw 
Judge  Archbald  ? — A.  Yes,  sir. 

Q.  What,  if  anything,  had  you  done  between  those  two  dates 
toward  investigating  the  title  to  the  Katydid  culm  dump  or  to- 
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ward  removing  any  cloud  or  correcting  the  title? — A.  I  had  done 
nothing. 

Q.  Nothing  at  all  ? — A.  No,  sir. 

Q.  Was  there  any  further  reason  why  that  negotiation  with  the 
Du  Pont  Powder  Co.  failed?  The  Du  Pont  Powder  Co.  afterwards 
decided  to  get  their  power  from  other  sources  and  concluded  they 
did  not  want  the  coal  ? — A.  I  do  not  know  that. 

Q.  You  do  not  know  about  that? — A.  No. 

Q.  Did  you  not  testify  before  the  committee,  Mr.  May,  that  the 
reason  that  negotiation  lell  through  was  the  fact  that  the  Du  Pont 
Powder  Co.  decided  not  to  buy  tnis  coal,  but  decided  to  put  up  a 
plant  elsewhere  and  get  their  power  in  another  way  ?  Did  you  not 
swear  that  before  the  Judiciary  Committee  ? — A.  I  do  not  recall  that 
I  did. 

Q.  Do  you  know  that  is  one  of  the  reasons  why  it  fell  through? — 
A  No;  I  do  not, 

Mr.  WoRTHiNOTON.  TOic  Du  Pont  Powder  Co.  state  that. 

Mr.  Manager  Sterling.  And  we  admit  it  is  one  of  the  reasons. 
We  are  not  saying  it  is  the  only  reason.  We  do  not  want  to  bo  bound 
by  that  as  the  omy  reason. 

Mr.  WoRTHiNGTON.  I  do  not  admit  that  there  is  any  other  reason. 

Q.  (By  Mr.  Manager  Sterung.)  Mr.  May,  after  you  had  retiuned 
the  contract  to  Braoley  at  the  time  you  saw  him  in  the  Laurel  sta- 
tion did  you  send  any  telegrams  to  Mr.  Richardson  about  the  matter 
or  write  him  any  letters? — A.  No^.sir;  I  did  not. 

Q.  It  was  on  the  13th  of  April,  as  I  remember  it,  when  you  re- 
turned the  contract? — A.  The  12th  of  April. 

Q.  Was  it  not  the  13th  ?— A.  The  12th,  as  I  recall  it. 

Q.  What  was  the  date  when  the  newspapers  published  the  fact 
that  this  investigation  had  been  made  or  was  being  made  by  the 
Dejpartment  of  Justice  ? — A.  On  the  21st. 

Q.  It  appeared  in  the  Scranton  papers  on  that  date,  did  it  ? — A. 
I  do  not  remember  whether  it  appeared  in  the  Scranton  papers  on 
that  date.    It  appeared  in  the  North  American  on  that  date. 

Q.  Do  you  remember  when  it  did  appear  in  the  Scranton  papers  ?— 
A.  No;  I  do  not. 

Q.  The  North  American  is  published  at  what  place? — ^A.  At  Phil- 
adelphia. 

Q.  It  circulates  at  Scranton? — A.  Yes,  sir. 

Q.  And  immediately  on  the  receipt  of  those  papers,  the  Scranton 
papers  and  the  North  American,  you  clipped  tne  articles  out  refer- 
ring to  the  matter  and  sent  them  to  Mr.  Hichardson,  did  you  not  ? — 
A.  I  did. 

Q.  Why  did  you  send  those  articles  to  Mr.  Richardson? — A.  Be- 
cause the  papers  said  that  they  had  an  interview  with  me  and  it 
referred  to  the  company  business  and  I  wanted  him  to  know  it. 

Q.  TTien  did  he  wire  you  to  come  to  New  York  at  once? — A.  I 
think  he  did.  I  do  not  remember  the  date  of  the  telegram,  but  I 
think  he  did. 

Q.  You  went  immediately,  did  you  not? — A.  I  did. 

Q.  Was  it  Richardson  or  Underwood  who  wired  you? — A.  Mr. 
Richardson  wired  first,  I  think,  and  then  Mr.  Underwood  subse- 
quently. 

Q.  Mr.  Underwood  was  president  of  the  company  ? — ^A.  He  was. 
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Q.  The  president  of  the  Hillside  company? — ^A.  The  president  of 
the  Hillsiae. 
Q.  And  also  the  Erie? — ^A.  Yes,  sir. 

Q.  And  you  got  this  telegram 

Mr.  WoRTHiNGTON.  The  page,  please. 
Mr.  Manager  Sterling.  On  page  879. 

Capt.  W.  A.  May  : 
Please  call  on  me  at  your  earliest  convenience. 


AFsn.  26.  1912. 


F.  D.  Undbbwood. 

A.  That  is  correct. 

Q.  (By  Mr.  Manager  Sterling.)  You  got  that  on  the  26th? — 
A.  I  did. 
Q.  And  you  replied  on  the  same  date : 

F.  D.  Un  DEB  WOOD,  VevD  York: 

Yonr  message.    Will  be  at  your  office  to-morrow  morning. 

W.  A.  May. 

A.  That  is  correct. 

Q.  And  you  went? — A.  Yes. 

Q.  And  you  discussed  with  Mr.  Underwood  this  whole  situation — 
the  entire  transaction  that  was  bein^  negotiated  between  Judge 
Archbald  and  Williams,  on  the  one  hana,  and  yourself,  on  the  other — 
did  you  not? — A.  I  made  a  statement  to  him  of  the  matter  brought 
out  by  the  newspaper  article. 

I  want  to  correct  what  I  said  about  Mr.  Bichardson  telegraphing 
me.  I  think  that  is  incorrect.  I  think  Mr.  Underwood  was  the  one 
who  sent  the  message. 

Q.  Mr.  May,  we  have  not  got  the  originals  of  those  telegrams, 
but  we  have  a  copy  of  them,  as  you  read  them  in  your  evidence  be- 
fore the  committee.  As  I  remember  it,  you  asked  the  privilege  of 
keeping  them  in  your  file.  Have  you  them  here  now  ? — A.  I  beg  your 
pardon.  I  left  my  file  with  the  chairman  of  the  committee.  My  file 
IS  in  his  possession. 

Mr.  WoRTHiNGTON.  We  have  no  objection  to  reading  those  from, 
the  record,  without  producing  the  originals.^ 

Mr.  Manager  Sterling.  If  there  is  no  objection,  then,  we  will  let 
those  stand.  We  have  not  been  able  to  find  the  original,  and  we  offer 
that  part  of  the  record — the  two  telegrams — I  have  just  read  as  a 
part  of  the  evidence. 

Mr.  WoRTHiNGTON.  Just  the  telegrams? 

Mr.  Manager  Sterling.  The  two  telegrams. 

[To  the  witness.]  Did  you  send  some  of  the  clippings  to  Under- 
wood, too? 

A.  No,  sir;  I  did  not. 

Q.  Where  is  Mr.  Underwood's  office? — A,  At  50  Church  Street, 
New  York. 

Q.  Where  is  it  with  reference  to  Brownell's  office  and  Bichardson's 
office? — ^A.  On  the  same  floor. 

Mr.  Manager  Sterling.  That  is  all. 

Cross-examination  by  Mr.  Worthington  : 

Q.  (By  Mr.  Worthington.)  Mr.  May,  with  reference  to  this 
E[atydid  dump  transaction,  did  you  have  Williams  come  to  you  with 
more  than  one  letter  from  Judge  Archbald,  or  was  the  letter  of 
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March  31  the  only  one  from  Judge  Archbald  that  Williams  brought 
to  you? — ^A.  That  was  the  only  one. 

Q.  (Presenting  a  letter.)  Is  this  that  letter  of  March  81,  1911? — 
A.  (After  examining  the  letter.)  That  is  the  letter. 

Q.  There  are  various  memoranda  on  that  letter  that  you  referred 
to  in  your  examination.  I  wish  you  would  take  each  one  of  them 
up  in  its  order  and  state  what  it  means  and  give  the  history  of  the 
transaction  so  far  as  is  indicated  on  that  paper. — ^A.  Upon  the  re- 
ceipt of  the  letter  I  wrote  upon  it — ^it  must  have  been  shortly  after 
because  I  say — ^^  have  asked  Beyea  to  have  an  estimate  made  of  the 
quantity  of  the  material  in  the  bank." 

Q.  Beyea  was  your  engineer  or  your  subordinate? — A.  He  was 
the  land  agent. 

Q.  The  land  agent? — ^A.  In  whose  charge,  or  rather  under  whose 
supervision,  the  measurements  of  banks  had  been  made. 

Q.  I  understand  it  to  be  claimed  here  that  when  you  got* that 
letter  of  March  31  vou  simply  refused  to  do  anything  and  told  Mr. 
Williams  you  would  not  sell  it. — ^A.  That  is  incorrect. 

Q.  It  is  incorrect  ? — A.  It  is  incorrect. 

Q.  On  the  contrary,  you  say  you  referred  it  to  your  land  agent 
for  investigation  as  to  quantities  and  values? — A.  I  referred  it  to 
the  land  agent  to  have  the  cubical  contents  ascertained. 

Q.  Very  well. — A.  The  other  is  a  memorandum  made  by  my  chief 
derk  to  the  general  coal  inspector. 

Q.  Read  that,  please. — A.  (Reading:) 

Please  note,  Mr.  May  wants  you  to  make  your  usual  report  on  this.  Please 
confer  with  Mr.  Beyea  as  to  time  estimate  Is  to  be  made. 

Then,  apparently  a  conference  was  held,  and  it  was  decided  to  go 
on  the  ground  Monday,  April  3,  1911. 

Q.  Who  was  to  go  on  tne  ^ound,  and  on  what  ground? — A.  On 
lot  46,  where  the  culm  bank  is,  in  order  to  get  the  cubical  contents 
and  to  get  the  sizes  of  the  coal  to  be  found  therein,  and  Mr.  Merri- 
man  and  Mr.  Johnson  went  on  the  ground. 

Q.  Who  are  they? — A.  Mr.  Merriman  was  the  surveyor  for  the 
land  department  and  Mr.  Johnson  is  the  general  coal  inspector. 

Q.  Of  the  Hillside  Coal  &  Iron  Co.  ?— A.  Of  the  Hifiside  Coal 
&  Iron  Co. 

Q.  So,  instead  of  refusing  to  pay  any  attention  to  this  request  and 
refusing  to  sell,  you  directed  an  investigation  to  be  made  to  see  what 
your  interest  was  worth? — A.  I  did. 

Q.  Had  you  had  that  inquirjr  made  before? — A.  From  whom? 

Q.  I  mean  had  you  had  this  investigation  made  at  any  time  before 
that? — A.  There  was  an  investigation  made  at  the  time  the  Du  Fonts 
were  talking  about  buying,  but  I  had  entirely  forgotten  that  I 
think  the  investigation  was  made  at  Mr.  Robertson's  suggestion  by 
one  of  our  engineers  who  did  Mr.  Robertson's  work. 

Q.  Very  well.  Now,  Capt.  May,  am  I  to  infer  from  what  you  did 
that  at  that  tiine  you  contemplated  you  might  recommend  the  sale 
of  the  interest  of  your  company  in  this  Katydid  dump  when  you  had 
this  inquinr  made  to  see  what  was  there? — ^A.  When  an  inquiry  is 
made  we  do  not  usually  turn  it  down.  We  investigate,  and  that 
occurs  quite  often.    I  presume  in  this  instance  I  followed  that  pro- 
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cedure.    There  was  not  a  price ;  there  was  nothing  fixed  at  that  time. 
It  was  simply  preliminary. 

Q.  The  inquiry  in  that  letter  is  as  to  whether  you  would  sell,  and 
if  so  at  what  pricjB,  is  it  not? — A.  Yes,  sir. 

Q.  Up  to  the  time  you  had  that  conversation  with  Mr.  Kichardson 
in  June  following,  what  was  your  state  of  mind  or  willinmess  to 
recommend  the  sale  of  your  interest  in  this  Katydid  dump  f— A.  It 
was  conflicting. 

Q.  You  had  not  determined  that  you  would  recommend  it  or  that 
you  would  not? — A.  No,  sir. 

Q.  What  can  you  tell  us,  if  anything,  about  any  concealment  of  the 
fact  that  Judge  Archbald  was  connected  with  this  Katydid  trans- 
action as  far  as  your  part  of  it  was  concerned  ? — A.  I  never  thought 
of  it. 

Q.^  What  was  done  with  that  letter  which  came  from  him,  dated 
March  31  and  on  which  there  was  this  indorsement? — ^A.  It  took 
the  usual  course  of  business. 

Q.  Where  would  that  take  it,  into  whose  hands? — A.  The  chief 
clerk  opens  the  mail.  He  places  the  mail  upon  my  desk  and  I  look 
at  it  and  decide  what  to  do  with  it.  Then  the  succeeding  morning  all 
the  correspondence  of  the  past  day  is  put  again  upon  my  desk  and 
I  check  it  off. 

Q.  Where  did  this  particular  letter  go,  can  you  tcU  us,  after  you 
had  determined  that  you  would  have  an  investigation  made? — ^A.  It 
was  filed  in  the  ofiioe  file. 

Q.  With  the  first  memorandum  on  it,  a  direction  to  your  chief 
clerk? — ^A.  No;  the  first  memorandum  is — the  way  it  reads  I  must 
have  spoken  to  Mr.  Beyea  himself. 

Q.  Did  he  see  the  letter  and  know  Judge  Archbald  had  written 
it? — ^A.  I  do  not  know.    I  do  not  remember. 

Q.  Was  there  any  attempt  to  conceal  from  everybody  in  your  office 
that  that  letter  was  there  and  that  Judge  Archbald  haa  written  it? — 
A.  There  was  no  attempt  to  conceal  it. 

Q.  Did  Judge  Archbald  or  anybody  else  ever  suggest  to  you  that 
his  connection  with  the  matter  was  to  be  covered  up  1 — A.  He  never 
suggested  anything  of  the  kind. 

Q.  Did  anybody? — A.  No,  sir. 

Q.  When  you  finally  did  determine  to  recommend  the  sale  of  the 
interest  of  your  company  for  $4,500,  who  fixed  that  figure?  Whose 
judgment  decided  that? — A.  My  judmient  decided  that. 

Q.  And  you  are  an  official  of  the  Hillside  Coal  &  Iron  Co.? — ^A. 
Yes,  sir.  .  \       . 

Q.  You  are  not  connected  with  the  main  company  which  owns 
the  Hillside?— A.  The  Erie? 

Q.  Yes. — ^A.  No,  sir;  I  am  not. 

Q.  Had  your  company  had  and  did  you  have  any  anticipation 
that  it  ever  would  have  any  litigation  in  the  Commerce  Court? — ^A. 
I  had  no  thought  of  it. 

Q.  Has  your  company,  the  Hillside  Coal  &  Iron  Co.,  ever  had  so 
far? — A.  No,  sir;  our  company  never  has  had. 

Q.  And  it  was  you  who  fixed  the  price,  I  understand,  upon  which 
you  would  recommend  the  sale? — A.  Yes,  sir. 

Q.  Now,  in  reference  to  what  you  said  that  Judge  Archbald*s 
position  might  have  influenced  you,  I  think  some  passages  were  read 
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irom  your  testimony  before  the  Judiciary  Committee,  and  I  should 
like  to  read  a  little  more  from  that  document  I  read  from  page  756, 
the  last  question  on  that  page,  by  Mr,  Worthington : 

Let  me  ask  yon  if  you  ever  had  any  suggesUon  until  this  Inquiry  began, 
ftom  any  source,  that  Judge  Archbald's  connection  with  this  matter  had  any 
relation  whatever  to  his  position  as  a  Federal  judge? 

Mr.  May.  No  suggestion  of  that  character. 

Is  that  true  ?— A.  That  is  true. 

Q.  From  pages  747  and  748  I  want  to  read  quite  a  passage  when 
you  were  examined  by  Mr.  Dodds,  a  member  ot  the  Judiciary  Com- 
mittee : 

Mr.  DoDDs.  I  would  like  to  ask  a  question :  You  say  that  the  fact  that  Judge 
Archbald  was  a  Judge  may  have  Influenced  you  In  the  making  of  this  sale  tor 
the  consideration  stated? 

Mr.  May.  Yes;  it  may  have  influenced  me. 

Mr.  Dodos.  In  what  way  could  it  have  Influenced  you,  If  It  did  Influence  you? 

Mr.  Mat.  His  prominence,  Juft  as  the  prominence  of  any  man  in  public  lilte, 
you  know,  would  cause  us  to  listen  favorably  to  their  suggestions. 

Mr.  DoDDs.  Did  you  take  into  consideration  the  fact  that,  being  a  Judge,  lie 
might  possibly,  because  of  your  making  this  sale,  make  some  decision  favoring 
yourself  or  one  of  your  companies  in  w^lch  you  were  Interested? 

Mr.  May.  No,  sir. 

Mr.  Dodds.  Did  that  influence  you  at  all  in  your  making  the  sale  to  him! 

Mr.  May.  No,  sir. 

Mr.  Dodos.  That  was  not  considered  at  all  by  you? 

Mr.  May.  No,  sir. 

Mr.  Dodos.  How  long  have  you  known  Judge  Archbald? 

Mr.  May.  I  have  known  him  about  88  years. 

Mr.  Dodos.  What  kind  of  a  man  has  he  been,  so  far  as  your  experience  would 
Indicate? 

Mr.  May.  His  reputation  with  me  was  that  he  was  as  straight  as  he  could  be. 

Mr.  DoDDs.  Did  you  think  so,  and  did  you  have  that  In  mind  when  you  were 
making  this  sale  or  thinking  about  making  it?  I  mean,  did  you  consider  that 
you  were  dealing  with  a  good  man? 

Mr.  May.  I  did. 

Mr.  DoDDS.  And  you  did  not  have  in  mind  at  all  the  fact  that  by  reason  of 
making  the  sale  to  him  or  making  the  sale  as  he  advised,  to  some  one  else,  yon 
would  place  him  In  a  position  where  he  would  be  likely  to  make  some  decislom 
that  he  might  be  called  upon  to  make  as  a  Judge  that  would  favor  yourself  or 
one  of  these  companies? 

Mr.  May.  No.  Now,  let  me  say  this :  I  did  not  believe,  knowing  Judge  Arcli- 
bald,  that  the  transaction,  if  carried  through,  would  Influence  him  a  partible 
in  his  declslona 

Mr.  Dodos.  You  did  not  have  that  phase  of  the  matter  In  mind  at  all  ? 

Mr.  May.  No. 

Mr.  Wbbb.  You  very  rarely  have  suits  for  your  coal  company  in  the  Federal 
court,  do  you? 

•  Mr.  May.  We  never  have.    Well,  we  have  suits  in  the  circuit  court  there — 
that  is,  before  Judge  Witmer. 

Mr.  Webb.  Did  you  ever  have  one  before  Judge  Archbald? 

Mr.  May.  No  ;  I  do  not  believe  we  have. 

Mr.  Webb.  And  at  this  time  you  did  not  know  the  Brie  Railroad  Ck).  had  any 
mits  pending  before  him  in  the  Commerce  Court? 

Mr.  May.  No;  I  did  not  know. 

Now,  you  gave  that  testimony  before  the  Judiciary  Committee, 
Capt.  May? — ^A.  That  is  correct. 

Q.  Is  it  true  from  begimiing  to  end  ? — A.  That  is  true. 

Q.  And  when  you  fixed  this  price  of  $4,600  in  your  mind,  you  were 
acting  for  the  company  and  had  no  litigation  in  tne  Commerce  Court, 
and  never  expected  to  have  any,  and  you  did  not  know  the  Erie  Rail- 
road Co.  had  any  ? — ^A.  That  is  correct 

Mr.  TowNSEND.  Mr.  President,  I  should  like  to  ask  a  question. 
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The  President  pro  tempore.  The  Senator  from  Michigan  proposes 
a  question  to  the  witness  which  will  be  read  by  the  Secretary. 
The  Secretary  read  as  follows: 

Prior  to  fixing  the  price  of  $4,600  on  the  culm  dump  did  you  talk  with  any 
officer  or  other  person  connected  with  the  Erie  Railroad  Ck>.  as  to  the  price? 

A.  No,  sir;  I  did  not. 

Q.  CBj  Mr.  WoRTHiNGTON.)  With  reference  to  the  matter  of  Rob- 
ertson's interest  or  claim  in  this  dump,  in  addition  to  what  has  been 
brought  out  by  Mr.  Sterling,  do  you  faiow  whether  or  not  as  a  matter 
of  fact  after  Kobertson  &  Law  had  stopped  their  operations  because 
of  the  burning  down  of  their  plant,  tney  went  there  from  time  to 
time  and  took  away  the  coal  from  that  dump,  thereby  continuing  to 
assert  their  title? — A.  I  did  not  know  it  at  tne  time.  I  have  heard 
it  since. 

Q.  You  did  not  know  it  while  it  was  going  on  ? — ^A.  No,  sir. 

Q.  You  have  said,  as  I  understood  yoji,  that  one  reason  why  you 
agreed  to  recommend  this  particular  sale  of  the  interest  of  your 
company  was  the  condition  of  the  title?— A.  It  was  not  only  the 
condition  of  the  title,  but  it  was  our  relations  with  the  other  inter- 
ests, if  I  majr  be  allowed  to  explain. 

Q.  You  said  yesterday,  when  asked  why  you  should  object — ^why, 
after  selling  your  interest  in  this  coal  dump^  you  should  care  who 
made  claims  against  it,  if  you  were  only  selling  vour  interest — ^you 
said,  if  I  remember,  that  you  had  to  look  out  tor  other  interests. 
That  is  what  you  were  going  on  to  tell  us? — ^A.  That  is  what  I  want 
to  tell  you  now. 

Q.  Explain  that,  please. — A.  We  have  on  this  same  lot,  or  did  have 
at  that  time,  a  culm  bank  made  from  the  Consolidated  breaker.  It 
is  about  200  yards  from  this  Katydid  culm  bank,  upon  the  same  lot. 
We  had  relations  with  the  undivided  other  owners,  and  it  could  affect 
not  only  our  interest  or  our  property  rights  in  the  culm  bank  which 
we  owned  ourselves,  but  it  might  involve  the  breaker  building. 
Therefore,  it  was  to  our  interest  to  keep  upon  as  good  terms  as  we 
could  with  the  other  owners. 

Q.  Who  were  the  other  owners — ^the  Consolidated  breaker  prop- 
erty ? — A.  The  Consolidated  breaker  property  is  on  this  lot  46. 

Q.  And  the  Everhart  heirs  had  the  same  interest  that  they  had  in 
the  Katydid  culm  property  ? — A.  The  Consolidated  breaker  property 
is  upon  the  very  lot,  upon  the  very  piece  of  ground  that  the  Katydid 
bank  is  on,  and  that  lot  is  owned  by  the  interests  named  here  before. 

Q.  Capt.  May,  I  understand  it  to  be  claimed,  or  at  least  intimated 
here,  that  the  letters  which  you  received  on  the  11th  or  12th  of 
April,  1912,  notifying  you  of  the  claim  of  these  other  persons,  were 
fictitious ;  that  they  were  made  for  the  purpose  of  giving  a  possible 
reason  for  your  recalling  the  contract  with  Bradley,  when  the  real 
reason  was  that  this  investigation  was  coming  on? — A.  That  is,  that 
I  had  those  made  or  that  I  inspired  those? 

Q.  Well,  you  have  heard  the  examination  ? — A.  That  is  a  lie. 

The  President  pro  tempore.  The  witness  will  confine  himself  to 
proper  language. 

The  WnxESS.  I  beg  pardon,  I  am  sorry ;  I  forgot  myself.  I  did 
not  mean  to  do  that. 

Q.  (By  Mr.  Worthington.)  I  want  to  show  you  those  letters 
and  put  them  in  evidence  here,  and  find  out  who  the  people  are  who 
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wrote  them.  Here  [exhibiting]  is  one  dated  April  11,  1912.  Will 
^ou  look  at  that  and  tell  me  if  that  was  one  of  the  letters  in  ques- 
tion?— ^A.  (After  examining.)  That  is  one  of  the  letters  in  question. 

Q.  What  day  did  you  receive  that? — ^A.  April  12, 1912. 

Q.  Before  or  after  you  saw  Bradley  at  the  station  and  recalled  the 
contract? — ^A.  This  was  before  I  recalled  the  contract. 

Q.  On  the  same  morning? — ^A.  Yes. 

Q.  I  will  show  you  another  letter  of  the  same  date,  April  11, 1912. 
As  to  the  letter  I  have  just  shown  you,  by  whom  is  that  signed? — 
A.  That  is  simed  by  Charles  P.  Holden. 

Q.  I  will  show  you  another  letter  of  the  same  date  simed  James 
E.  Heckel,  administrator.  When  did  you  receive  that? — ^A.  I  re- 
ceived that  April  12, 1912. 

Q.  Before  or  after  you  met  Bradley  at  the  station  and  recalled  the 
contract  with  him  ? — A.  Before. 

Q.  I  show  you  another  letter  of  the  same  date,  signed  Walter  S« 
Bevan,  attorney  for  Charles  P.  Holden.  When  did  you  receive 
that  ?— A.  I  received  that  April  12, 1912. 

Q.  Before  or  after  you  saw  Bradley  at  the  station  and  recalled  the 
contract? — ^A.  Before. 

Q.  I  have  here  one  dated  April  13,  purporting  to  be  signed  by 
R.  M.  Saltonstall,  per  O.  When  did  you  receive  that? — A.  I  wj- 
ceived  that  on  April  16, 1912. 

Q.  Finally,  I  show  you  one  dated  April  19,  1912,  purporting  to 
be  signed  by  William  Kice  Taylor.  When  did  you  receive  that? — 
A.  That  I  received  April  20. 

Q.  Do  you  know  the  handwriting  of  these  letters — ^the  Bigna* 
tares? — ^A.  I  do  not  know.  I  would  not  want  to  say  that  I  mow 
them. 

Q.  Did  you  see  these  gentlemen  afterwards  and  have  conversation, 
and  did  tney  recognize  that  they  had  sent  these  letters,  or  did  you 
hear  hx>m  them? — A.  No,  sir.    I  have  not  seen  them  since. 

Q.  At  all  events,  these  are  letters  you  received  upon  which  you 
recalled  the  contract — I  mean  those  dated  April  11? — ^A.  Yes,  ar. 

Mr.  WoBTHiNOTON.  I  offer  these  letters  in  evidence. 

Mr.  Manager  Sterling.  Mr.  President,  before  that  is  done,  I  shotdd 
like  to  ask  the  Reporter  to  read  Judge  Worthington's  question,  when 
be  began  his  stat^nent  with  reference  to  these  letters  or  when  he 
began  the  examination  on  this  subject. 

The  PfiEsmBNT  PBo  tempore.  The  Reporter  Will  read  the  questton 
desired. 

The  Reporter  read  as  follows : 

Q.  Gapt  May,  I  understund  it  to  be  claimedt  or  at  least  intimated  here,  that 
the  letters  which  you  received  on  the  11th  or  12th  of  April,  1912,  notifying  yoa 
of  the  claim  of  these  other  persons,  were  fictitious;  that  they  were  made  for 
the  purpose  of  giving  a  possible  reason  for  your  recalling  the  contract  with 
Bradley,  when  the  real  reason  was  that  this  investigation  was  coming  on? 

Mr.  Manager  Sterling.  I  thi^  Mr.  President,  that  we  are  enti- 
tled to  know  on  what  Judge  Worthington  bases  that  statement. 
There  was  nothing  said  on  our  side  intimating  that  we  thought  they 
were  fictitious.  We  have  never  had  any  idea  but  that  the  letters  were 
actually  written.  I  suggested  in  the  examination  of  this  witness 
yesteraay  that  they  mi^t  have  been  written  upon  the  suggestion  of 
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somebody  connected  with  the  HUlside  Coal  &  Iron  Co.,  but  we  never 
did  suggest  that  they  were  not  written  by  these  parties;  and  they 
might  have  been  written  by  these  parties  in  good  faith.  There  is 
nothing  in  the  record  to  the  contrary. 

Mr.  WoRTHiNGTON.  Perhaps  the  word  "  fictitious  "  was  not  a  happy 
fflfi^  Mr.  President,  and  I  will  withdraw  tiiat;  but  T  certainly  did 
understand  the  claim  to  be  that  in  some  way  these  letters  were  con- 
oocted  and  sent  for  the  purpose  of  giving  an  ostensible  reason  for 
withdrawing  the  Bradley  contract,  when  the  real  reason  was  that 
this  investigation  was  coming  on.  Let  me  read  from  page  225  of 
yesterday's  proceedings: 

Q.  Did  you  get  informfltion  from  anybody  or  did  somebody  tell  you  that  a  tip 
Bad  gone  out  from  the  office  of  the  Hillside  Coal  &  Iron  Co.  that  they  wanted 
«iLrG2ccu8e  for  withdrawing  this  contract  and  for  that  reason  Jjad  these  letters 
went  In  there? — A.  No,  sir. 

Now,  if  that  is  not  what  it  means,  I  do  not  appreciate  the  use  of 
die  English  language. 

Mr.  Manager  Sterung.  I  submit  that  that  is  not  what  it  means, 
end  I  do  not  think  counsel  is  fair  with  the  question  when  he  under- 
takes to  put  that  interpretation  on  it.  That  question  followed  the 
testimony  proving  that  all  these  letters  came  in  tiiere  on  the  very  same 
daj  and  just  at  that  peculiar  time  when  they  sought  to  wimdraw 
this  contract  which  they  had  submitted  to  Bradley.  I  say  it  is  a  fair 
inference  that  these  people,  from  some  source  or  other^  got  wind  of 
the  fact  that  this  deal  might  be  closed  up,  and  that  it  was  at  the 
su^estion  of  the  Hillside  Coal  &  Iron  Co.  that  they  began  then  to 
m&e  their  claims  so  they  could  have  an  excuse  for  withdrawing 
tlMit  contract  from  Bradley.  We  never  did  say  the  letters  were  iScti- 
tious,  or  anything  of  that  kind. 

Mr.  WoRTHiNGTON.  I  proDose  to  offer  these  letters  in  evidence,  and 
tiien  I  propose  to  brinjg  the  persons  here  who  wrote  them,  to  see 
whether  the  scheme  which  existed  in  the  imagination  of  my  learned 
friend  was  in  existence  or  whether  they  were  written  in  good  faith. 

The  Presibent  pro  tempore.  Does  the  Chair  understand  the  man- 
ager to  object  to  the  introduction  of  the  letters? 

Mr.  Manager  Sterling.  We  do  not  object  to  the  letters. 

The  PRBsmENT  pro  tempore.  What  was  the  objection  ? 

Mr.  WoRTHiNGTON.  The  objection  was  to  my  language  about  them. 

Mr.  Manager  Sterung.  My  objection  was  to  the  language  of  Mr. 
Worthington,  in  which  he  said  we  had  intimated  that  the  letters  were 
fictitious;  that  is,  that  we  had  intimated  that  the  Hillside  Coal  & 
Iron  Co.  had  manufactured  the  letters;  which  is  not  the  pase  at  all. 

The  President  pro  tempore.  Without  objection,  the  Secretary 
will  read  the  letters. 

The  Secretary  read  the  letters  marked  "  Exhibits  C,  D,  E,  F,  and 
©,''  respectively,  as  follows: 

U.  S.  S.  Exhibit  C. 

The  Bellevue- Stratford, 
Philadelphia,  April  19,  1912. 
Capt.  W.  A.  Mat, 

Vice  President  and  General  Manager  Ililhide  Coal  d  Iron  Co. 

Dkak  Sib:  Oq  behalf  of  my  wife,  EUlzabeth  M.  Everbart  Taylor,  I  beg  to 
Botify  you  that  she  claims  an  interest  in  tbe  culm  piles  on  lot  No.  46,  certified 
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Pittston  Township,  and  that  she  viH  be  obliged  If  you  will  advise  her  of  the 
status  of  this  property  in  which  your  company  has  a  joint  interest. 
Very  respectfully, 

William  Rice  Taylor. 


U.  S.  S.  Exhibit  D. 
[Orand  Union  Hotel,  opposite  Grand  Central  Station.    Ford  &  Shaw,  proprietors.] 

New  Yobk,  April  11,  1912. 

Vice  President  and  General  Manager  HUlside  Coal  d  Iron  Co,, 

Scranton,  Pa, 

DsAB  Sib  :  Please  take  notice  that  I  claim  an  interest  in  the  culm  dumps  on 
lot  46,  certified  Pittston  Township,  Luzerne  County,  Pa.,  by  virtue  of  an  option 
crimen  by  the  E.  &  G.  Brooke  Land  Co.,  also  on  behalf  of  my  wife,  Mary  E. 
Holden. 

Yours,  respectfully,  Ohas.  P.  Holdek, 

625  Commonwealth  Avenue,  Boston,  Ma99. 


U.  S.  S.  Exhibit  E. 

(The  Bverhart  Brass  Works,  mannfactnrers  of  brass  goods  for  water,  gas,  and  steam. 

Established  1867.1 

9 

SORAirroN,  Pa.,  April  11,  J 912, 

Vice  President  and  General  Manager  Hillside  Coal  d  Iron  Oo„ 

Scranton,  Pa, 

Mt  Dbab  Sib  :  In  reference  to  the  6/24  interest  in  the  coal  in  lot  46  and  the 
culm  derived  therefrom,  I  beg  to  notify  you,  as  administrator  for  the  estate  of 
James  BSverhart,  dec'd,  that  we  claim  ownership  of  the  above  amount,  and  not 
to  dispose  of  same  without  our  consent 

Yours,  very  truly.  Jab.  E.  Heckel,  Administrator, 


U.  S.  S.  Exhibit  F. 
[Walter  8.  Bevan,  attorney  and  counsellor.] 

ScBANTON,  Pa.,  April  11,  1912. 
Mr.  W.  A.  Mat, 

Bmith  and  Mid  Streets,  Dunmore,  Pa. 

Deab  Sib:  Having  learned  that  you  are  about  to  sell  and  dispose  of  the  inter- 
ests you  represent  in  lot  No.  46,  certified  Pittston  Township,  you  are  hereby 
notified  that  Mr  Charles  P.  Holden,  who  owns  certain  interests  in  said  lot, 
opposes  said  sale  and  hereby  protests  against  the  same,  and  he  further  notifies 
you  that  the  sale  will  in  no  wise  change  or  afl'ect  his  interests  in  said  lot,  find 
that  the  said  sale  will  be  made  without  his  approval  or  consent. 
You  will  therefore  govern  yourself  accordingly. 

Very  truly,  yours,  Walteb  S.  Bevan, 

Attorney  for  Charles  P.  Holden, 


V.  S.  S.  Exhibit  G. 

rOaston,  Snow  &  Saltonstall.  William  A.  Gaston,  Frederic  B.  Snow,  Richard  M.  Salton- 
stall,  Thomas  Hunt,  Lawrence  A.  Ford,  Henry  Endlcott,  Jr.,  John  C.  Rice,  Arthur  A. 
Ballantlne,  Warren  Motley.] 

Shawmut  Bank  Bttildino, 

Boston,  April  IS,  1912, 

Capt.  W.  A.  Mat, 

Vice  President  Hillside  Coal  d  Iron  Co.,  Scranton,  Pa. 

Deab  Sib:  I  have  been  in  conference  with  Mr.  Charles  P.  Holden  In  connec- 
tion with  mining  operations  as  conducted  by  your  company  upon  lot  46,  Pittston 
Township,  Luzerne  CJounty,  Pennsylvania,  nnd  as  one  of  the  guardians  of  the 
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minor  children  of  John  F.  Everhart,  deceased,  I  should  be  glad  to  be  advised 
nnder  what  right  your  company  is  mining  coal  from  this  lot  46. 

Mr.  Holden  informs  me  that  a  sale  is  about  to  be  made  of  one  of  the  culm 
piles  on  this  land,  and  I  hereby  notify  you  that  Nina  D.  E.  Jones  and  R.  M. 
Saltonstall,  the  undersigned,  guardians  as  aforesaid  of  said  minor  children  of 
said  John  F.  Everhart,  deceased,  claim  an  interest  in  said  culm  pile  and  give  you 
notice  of  that  fact  at  this  time  so  as  to  protect  our  rights  in  the  premises.  We 
should  be  glad  to  hear  from  you  in  reply  to  this  letter  at  your  early  convenience. 
Very  truly,  yours, 

R.  M.  Saltonstall, 
Per  O. 

Q.  (By  Mr.  Wobthington.)  Who  is  Mr.  William  Rice  Taylor,  who 
si^ed  the  last  letter  which  was  written? — A.  I  do  not  know  him.  I 
think  he  is  the  husband  of  one  of  the  daughters  of  John  F.  Everhart. 

Q.  You  do  not  know  anything  of  your  own  knowledge  about  his 
standing  or  business? — A.  No;  I  do  not 

Q.  Do  you  know  Charles  P.  Holden,  who  signs  one  of  these  letters 
of  April  11  ?— A.  I  do. 

Q.  Who  is  he? — ^A.  He  is  married  to  a  daughter  of  John  F.  Ever- 
hart, deceased. 

Q.  Where  does  he  live? — ^A.  In  Boston. 

Q.  Do  you  know  anything  about  his  business  or  standing? — A.  I 
do  not. 

Q.  Who  is  James  E.  Heckel,  if  you  know  ? — A.  He  lives  in  Scran- 
ton  and  is  in  business  in  Scranton. 

Q.  In  what  business  ? — ^A.  He  is  in  the  brass  business. 

Q.  Do  you  know  him? — A.  I  will  not  say  positively  that  I  know 
him. 

Q.  Do  you  know  who  Walter  S.  Bevan  is? — A.  I  know  him  by 
reputation. 

Q.  Where  does  he  live? — A.  In  Scranton. 

Q.  And  what  is  his  business? — A.  A  lawyer. 

Q.  And,  finally,  do  you  know  R.  M.  Saltonstall? — A.  No,  sir;  I 
am  not  acquainted  with  him. 

Q.  As  a  matter  of  fact — I  do  not  want  to  repeat,  but  I  want  to  see 
if  I  understand  clearly — you  yourself  had  no  knowledge  of  this 
coming  investigation  until  the  matter  appeared  in  the  Philadelphia 
North  American  of  the  21st  of  April  ? — ^A.  No,  sir ;  I  did  not. 

Q.  Had  you  any  suspicion  that  any  such  thing  was  pending? — ^A. 
No  suspicion  whatever. 

Q.  What,  so  far  as  you  know,  had  Judge  Archbald  to  do  with  the 
making  of  this  Bradley  contract  or  the  recalling  of  it  ? — ^A.  He  had 
nothing  whatever  to  do  with  it,  so  far  as  I  know. 

Q.  In  that  connection,  I  should  like  to  ask  you  what  foundation 
there  is,  so  far  as  you  know,  for  this  statement  which  I  read  from 
the  proceedings  in  this  case  on  page  59 : 

That- 
Referring  to  the  contract — 


That  was  sent  to  Bradley  on  one  day.  and  the  next  day  Archbald 
Bradley  at  the  depot  and  asks  him  to  call  that  off,  that  some  complications 
have  arisen,  and  they  had  better  stop  the  negotiations,  and  also  writes  him 
a  letter  to  the  same  effect,  in  which  he  tells  him  the  transaction  will  be  with- 
drawn on  account  of  certain  complications.  No  one  knows  what  complications 
were  referred  to,  excepting  there  had  appeared  in  the  newspapers  in  the 
meantime  this  scandal  about  Judge  Archbald's  relations  with  persons  who  had 
Utlgation  in  his  court. 
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Mr.  Manager  Clayton.  Mr.  President,  before  the  witness  answers 
the  question,  I  desire  to  know  from  what  counsel  is  reading. 

Mr.  WoRTHiNGTON.  I  am  reading  from  the  proceedings  in  the 
House  the  statement  made  by  Mr.  Sterling,  now  one  of  the  managers 
of  the  House,  as  to  the  facts  in  this  case. 

Mr.  Manager  Clayton.  Does  the  court  think  that  is  proper? 

The  PRBsmENT  pro  tempore.  What  is  the  question  that  counsel  for 
the  respondent  is  asking  in  connection  with  it? 

Mr.  WORTHINGTON.  I  am  asking,  so  far  as  the  witness  knows, 
whether  or  not  there  is  any  foundation  whatever  for  that  statement 
which  was  made  to  the  House  as  one  of  the  reasons  for  impeaching 
Judfi[e  Archbald. 

]i(&.  Manager  Sterling.  May  I  see  it,  Mr.  Worthington? 

Mr.  Worthington.  Certainly. 

Mr.  Manager  Clayton.  May  I  be  permitted  to  say  that  it  is  a 
speech  delivered  in  the  House  of  Representatives  by  Mr.  Sterling? 
I  tiiink  to  bring  it  here  in  this  way  offends  several  rules.  It  offends 
propriety,  Mr.  President,  as  well  as  the  rules  of  evidence.  I  need 
not  make  any  further  conmient,  in  view  of  the  intimation  of  the 
Chair  not  to  allow  the  question  to  be  answered. 

The  President  pro  tempore.  Does  the  counsel  for  the  respondent 
desire  to  be  heard  ? 

Mr.  Worthington.  I  do. 

Mr.  Manager  Sterling.  Mr.  President,  I  think  in  this  print  of 
what  I  had  to  say  in  the  House  the  name  of  Judge  Archbala  is  used 
instead  of  ^^  May."  I  think  it  is  purely  a  mistake.  I  do  not  believe 
there  is  any  controversy  about  it  at  all. 

The  President  pro  tempore.  Does  the  counsel  for  the  respondent 
desire  to  be  heard  on  the  question? 

Mr.  Worthington.  I  do. 

The  President  pro  tempore.  Counsel  will  proceed. 

Mr.  Worthington.  In  view  of  the  objection,  Mr.  President,  which 
I  hardly  supposed  would  come  from  the  managers,  I  will  change  the 

Phraseology  of  the  question  and  put  it  in  a  dif^rent  way.  I  ask  you, 
Sapt.  May,  whether,  so  far  as  you  know.  Judge  Archbald  met  Brad- 
ley at  the  depot  and  asked  him  to  call  the  Bradley  deal  off? 

A.  I  know  nothing  of  that  character  at  all. 

Q.  (By  Mr.  Worthington.)  And  whether,  as  a  matter  of  fact, 
when  you  called  it  off  anything  had  appeared  in  the  newspapers 
about  the  charges  against  «fudge  Archbala  ? 

Mr.  Manager  Clayton.  There  is  no  objection  to  that. 

The  President  pro  tempore.  What  did  the  manager  say? 

Mr.  Manager  Clayton.  I  say  we  have  no  objection  to  that  question 
at  all.  The  Chair  apprehended  the  ground  of  my  objection  to  the 
other  question. 

The  President  pro  tempore.  The  question  as  originally  propounded 
and  objected  to  was  withdrawn,  and  it  is  not  necessary  for  the  Chair 
to  rule  upon  it. 

Q.  (By  Mr.  Worthington.)  Now,  about  the  sale  of  the  Du  Pont 
Powder  'Co.,  Capt.  May,  you  have  been  asked  about  your  previous 
testimony  on  that  subject,  and  I  will  ask  you  whether  this  occurred — 
I  read,  first,  from  page  760: 

Mr.  WoirrHiNOTow.  What  was  the  date  of  the  negotiations  about  a  sale  to 
the  Du  Pont  Powder  Co.? 
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Mr.  May.  1908. 

Mr.   WOBTHINGTON.  1908? 

Mr.  ^iAY.  Yes.  sir. 

Mr.  WoRTHiNGTON.  And  you  were  willing  to  sell  then,  I  understand? 

Mr.  May.  No;  we  would  consider  It. 

Mr.  WoRTHiNoroN.  You  told  them  you  would  consider  it? 

Mr.  May.  Yes. 

Mr.  VVoBTHiNGTON.  Just  what  you  said  to  Williams  when  you  talked  to  him? 

Mr.  May,  Yes. 

Mr.  Worth iNGTON.  And  you  were  then,  in  your  own  mind,  ready  to  recom- 
mend a  sale  in  the  interest  of  the  Hillside  Coal  &  Iron  Co.  for  $2,000? 

Mr.  May.  Yes,  sir.  That  is,  that  was  only  a  beginning,  you  know.  Doubt- 
less Mr.  Robertson  came  to  me  and  wanted  to  know  whether  I  would  recom- 
mend the  sale  of  whatever  equity  we  had  in  it  for  $2,000,  and  I  told  him  that  I 
would  recommend  it.    Now,  that  is  the  sum  and  substance  of  It. 

Is  that  right! — A.  That  is  correct. 

Q.  And  the  same  thing  on  page  750,  where  you  were  asked  this 
question  by  Mr.  Norris: 

But  the  man  Robertson  must  have  known  how  much  it  would  cost  to  get 
your  interest  before  he  could  make  a  bona  fide  offer  to  anybody  else  to  sell? 

Mr.  May,  Yes.  Well,  he  would  believe  that  whatever  recommendation  I 
made  would  go  through. 

Mr.  NoRBis.  Certainly;  and  you  undoubtedly  told  him  you  would  recommend 
$2,000? 

Mr.  May.  Yes. 

Is  that  right  f 

Mr.  Manager  Norris.  Mr.  President,  before  the  witneas  answers 
the  question,  I  desire  to  object  to  this  form  of  interrogation  of  the 
witness.  As  I  understand,  we  would  hot  be  allowed  to  call  his 
attention  to  the  testimony  unless  we  had  first  asked  him  about  the 
same  matter  and  he  had  testified  differently.  Counsel  has  been 
asking  questions  of  this  witness,  reading  evidence  that  was  taken 
before  the  Judiciary  Committee,  Without  any  intimation  that  there 
is  anything  different  in  his  testimony  now.  He  reads  a  lot  of  testi- 
mony and  asks  the  witness  if  that  was  true.  It  seems  to  me  that 
tliat  is  not  a  proper  examination  of  the  witness,  particularly  an  ex- 
amination  

The  PfiEsroENT  pro  tempore.  The  Chair  was  of  the  opinion  that 
it  was  done  by  consent. 

Mr.  WoRTHiNGTON.  I  was  going  to  say  that  it  is  my  recollection 
that  we  had  quite  a  discussion  about  that  matter  the  other  day,  when 
we  very  earnestly  opposed  reading  from  this  testimony  by  the  man- 
ager who  called  the  witness.  Now  we  are  cross-examining,  and^  I 
submit  that  if  it  is  competent  for  the  managers  who  call  the  wit- 
ness to  ask  him  whether  he  had  not  testified  at  some  other  place 
so  and  so,  and  then  ask,  "  Is  not  that  true  ? "  instead  of  asking  him  to 
testify  here  without  reference  to  what  he  testified  to  anywhere  else, 
and  give  his  present  recollection  of  it,  it  certainly  is  much  more 
competent  for  us  on  cross-examination  to  ask  him.  As  I  understood 
Capt.  May  to  testify  here  this  morning  with  reference  to  that  sale  to 
the  Du  Pont  Powder  Co.,  or  attempted  sale  or  negotiation  with  that 
company,  he  did  not  say  explicitly  as  to  what  I  have  asked  him  here 
what  he  did  say  before  the  Judiciary  Committee.  I  therefore  sub- 
mit that  on  cross-examination  we  have  the  right  to  ask  him,  or  any 
other  witness,  about  anv  matter  as  to  which  he  has  testified  here  or 
anything  he  said  anywhere  else,  which  would  bring  out  more  fully 
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what  his  recollection  is  on  the  subject  or  what  it  was  at  some  prior 
time. 

Of  course  it  is  a  very  vital  matter  here.  The  great  contention  here 
on  the  part  of  the  managers  has  been,  as  we  see  by  the  articles  of 
impeachment  and  by  what  they  have  said  here,  that  the  Hillside  Coal 
^&  Iron  Co.,  which  meant,  in  the  first  instance,'  at  least,  this  witness, 
offered  to  sell  their  interest  in  this  Katydid  dump  to  Judge  Archbald 
or  to  somebody  who  was  associated  with  him  for  $4,5W),  and  that 
was  a  great  deal  less  than  that  interest  was  worth.  Of  course  it  is 
important  in  that  connection  to  show  that  in  the  negotiations  with 
the  Du  Pont  Powder  Co.  he  had  offered  to  sell  that  same  interest  for 
less  than  that  amount.  I  do  not  recollect  that  when  Capt.  May  testi- 
fied this  morning  he  stated  the  matter  as  explicitly  as  he  had  stated  it 
twice  before  the  Judiciary  Committee.  Ihave  already  asked  him 
without  objection,  and  he  has  answered,  that  on  one  occasion  during 
his  examination  before  the  Judiciary  Committee  he  did  say  that  he 
had  recommended  this  sale  for  $2,000  to  the  Du  Pont  Powder  Co. 
I  asked  him  on  another  occasion  during  his  testimony,  but  he  did 
not  repeat  it  when  the  objection  was  made. 

The  President  pro  tempore.  Is  the  counsel  through? 

Mr.  WORTHINGTON.       YcS. 

The  President  pro  tempore.  The  previous  testimony  of  this  wit- 
ness can  be  read  to  him  for  two  purposes.  As  the  Chair  recollects 
the  rule,  it  can  be  read  for  the  purpose  of  contradicting  him  or  for 
the  purpose  of  refreshing  his  memory.  If  counsel  examine  the  wit- 
ness as  to  a  matter  and  his  testimony  is  not  clear  on  the  subject,  the 
Chair  would  hold  that  then,  after  having  attempted  to  elicit  testi- 
mony in  the  usual  way  without  success,  he  could  go  further  and  call 
attention  of  the  witness  to  what  he  had  previously  testified  to  by 
way  of  refreshing  his  memory.  The  Chair  thinks  that  is  the  correct 
rule  of  law. 

Mr.  Worthinoton.  That  is  entirely  satisfactory. 

The  President  pro  tempore.  The  Chair  would  suggest  to  counsel 
for  the  respondent  that  it  is  perfectly  competent  for  him  to  put 
questions  as  to  the  particular  matters  that  he  desires  to-  have  testi- 
mony upon  without  readinc  from  the  questions  and  answers;  but  in 
either  case  the  Chair  would  rule  that  counsel  has  the  right  to  bring 
out  the  testimony  if  it  is  either  for  the  purpose  of  calling  attention 
to  the  fact  that  the  witness  had  previously  made  conflicting  state- 
ments, or  for  the  purpose  of  refresning  his  memory  upon  some  things 
in  regard  to  which  he  is  not  now  clear. 

Mr.  Worthinoton.  As  the  witness  distinctly  answered  when  I  read 
the  first  question  and  answer  from  the  record,  I  will  not  press  the 
second  one. 

Q.  (By  Mr.  Worthinoton.)  Why  was  it,  when  you  had  been  will- 
ing in  1909 — ^you  say  it  was  in  that  year  that  the  Du  Pont  Powder  Co. 
transaction  occurred A.  1908  or  1909 ;  I  do  not  remember  which. 

Q.  Why  was  it  that,  when  you  were  willing  to  sell  the  interest  of 
your  company  then  for  $2,000,  you  asked  Judge  Archbald  or  Wil- 
liams $4,500?  You  say  prices  had  gone  up. — A.  Prices  had  gone  up. 
We  had  measured  the  bank,  and  we  thought  the  price  that  I  named 
to  Judge  Archbald  would  cover  our  royalty  and  any  profit  that  we 
ought  to  have. 
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Q.  You  were  asked,  as  I  recollect,  something  about  how  the  Du 
Pont  Powder  Co.  were  willing  to  pay  $10,000  for  this  whole  property 
in  1908  or  1909,  and  the  other  parties  were  going  to  get  it  for  $8,000, 
and  then  it  was  Robertson  that  came  down  on  his  price  and  you  had 
gone  up  on  yours  ? — A.  Yes,  sir. 

Q.  Do  you  remember  whether  or  not,  when  Williams  first  came  to 
you,  or  when  you  first  talked  to  him  about  the  price,  you  fixed  any 
different  price  than  $4,500  ? — A.  I  have  a  distinct  recollection  that  1 
first  named  $6,000. 

Q.  And  he  did  not  accept  that? — ^A.  No,  sir. 

Q.  What  would  you  say  now  as  to  that  interest,  after  all  that  has 
taken  place  and  has  led  you  to  investigate  this  matter? — A.  If  we 
were  sure  of  not  getting  into  litigation,  we  would  be  glad  to  sell  for 
$4,500. 

Q.  Your  interest  in  it? — A.  Yes,  sir;  our  interest. 

Q.  To  go  back  one  moment,  at  the  time  that  you  received  the  letters 
which  were  read  a  few  moments  ago,  when  you  recalled  that  contract 
from  Bradley,  did  you  consult  anybody  in  reference  to  that  before 
you  took  that  action? — A.  Before  recalling  it? 

Q.  Yes. — A.  My  recollection  is  that  I  discussed  it  with  our  attor- 
neys. 

Q.  Who  are  the  attorneys  whom  you  consulted? — A.  Warren, 
Knapp  &  O'Malley. 

Q.  And  they  are  attorneys  in  Scranton  ? — A.  In  Scranton. 

Q.  Do  you  remember 

The  Witness.  Excuse  me.  As  to  question  before  the  last  one  that 
I  answered,  would  you  be  kind  enough  to  read  that  question  to  me 
again — the  one  before  the  last? 

The  President  pro  tempore.  The  Reporter  will  read  as  requested. 

The  Reporter  read  as  follows : 

Q.  What  would  you  say  now  as  to  that  interest,  after  all  that  has  taken  place 
and  has  led  you  to  investigate  this  matter? 

The  Witness.  Now,  I  want  to  add  to  that :  I  said  that  if  we  were 
free  of  litigation,  and  if  we  were  sure  that  we  would  not  get  into  any 
difficulty  with  the  owners  of  that  property,  so  far  as  the  consolidated 
breaker  and  our  own  holdings  upon  that  lot  are  concerned.  I  want 
to  make  sure  of  that. 

Q.  (By  Mr.  Worthington.)  You  say  if  that  could  be  fixed,  you 
would  now  be  willing  to  sell  for  $4,500  ? — A.  Yes,  sir. 

Q.  What  value  would  that  Katydid  dump  be  to  your  company  if 
you  had  the  whole  interest,  owned  it  clear  and  free,  and  nobody  else 
had  an  interest  or  a  claim  to  any  part  of  it? 

Mr.  Manager  Sterling.  We  object  to  that  as  immaterial. 

The  President  pro  tempore.  What  is  the  question ! 

The  Reporter  read  the  question.  ' 

The  President  pro  tempore.  The  Chair  thinks  that  is  relevant. 

A.  I  never  considered  it  in  that  light.  I  would  not  feel  at  liberty 
now,  without  careful  consideration,  to  say  what  it  would  be  worth 
to  us. 

Q.  (By  Mr.  Worthington.)  Now,  in  view  of  that  answer,  I  will 
ask  you,  if  I  may  be  permitted,  aoout  your  testimony  which  was 
given  before  the  Judiciary  Committee,  in  answer  to  a  similar  ques- 
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tion  from  a  member  of  the  committee,  Mr,  McCoy.  Do  not  answer, 
Captain,  until  we  see  whether  there  is  any  objection  to  the  question. 

The  PREsmENT  pro  tempore.  The  counsel  offers  this  for  the  pur- 
pose of  refreshing  the  memory  of  the  witness? 

Mr.  WoRTHiNGTON.  Ycs,  sir. 

Mr.  Manager  Sterung.  On  what  page? 

Mr.  WoRTHiNGTON.  Page  734 ;  pretty  near  the  top. 

Mr.  McCoy.  Assuming  that  the  title  had  been  perfectly  clear  and  that  all  the 
tities  could  have  been  gotten  into  the  ownership  of  the' Hillside  company,  would 
It  have  had  any  considerable  value  then  as  a  proposition  to  be  worked? 

Mr.  May.  The  value  was  doubtful.  If  you  will  allow  me  to  explain,  we  have 
a  breaker  called  the  Ck)nsolldated  breaker,  situated,  I  would  say — ^well,  Just 
about  the  distance  Mr.  Rittenhouse  said  yesterday,  and  we  have  next  to  that 
breaker  a  washery,  that  I  think  was  erected  since  this  matter  came  up. 

Mr.  McCoy.  You  mean  the  Hillside  company  when  you  say  "we"? 

Mr.  May.  Yes,  the  Hillside  company — always  the  Hillside  company  when  I 
aay  "we'*— that  is,  in  this  case.  We  had  a  culm  bank  made,  or  the  Hillside, 
I  will  say,  has  a  culm  bank  made,  from  the  operations  of  the  Consolidated 
breaker.  As  I  told  you  early  in  the  session,  the  mine  is  on  fire.  Our  culm  bank 
is  right  over  that  fire.  Our  culm  bank  is  on  fire  also.  Now,  It  is  to  our  inter- 
est to  get  that  coal  away  from  there  as  quickly  as  possible.  We  have  been  em- 
barrassed for  the  want  of  water.  We  went  to  a  great  deal  of  expense — I  wish 
I  had  the  figures — to  get  water  to  wash  our  own  bank,  and  then  we  have  not 
enough.  We  are  on  the  ragged  edge  there  very  often.  Now,  we  want  to  get 
that  bank  out  of  the  road.  We  do  not  care  to  invest  money  in  another  bank 
that  might  bum  while  we  were  getting  our  own  out  of  the  road,  when  we  could 
buy  it  later,  probably,  when  values  were  more,  and  when  we  could  get  some- 
thing out  of  it 

A.  That  is  correct.    I  remember  that  now. 

Q-  You  remember  you  so  testified ;  and  is  that  your  present  opin- 
ion about  it? — ^A.  Yes,  sir. 

Q.  Is  the  fire  still  burning? 

The  W1TNB88.  In  the  mine  ? 

Mr.  WoRTHiNOTON.  Ycs. 

A.  It  is*  No;  I  beg  pardon;  we  put  it  out;  we  just  put  it  out,  a 
month  or  two  ago. 

Q.  When  you  were  having  these  negotiations  with  Judge  Arch- 
bald  for  the  sale  of  the  Katydid  culm  dump  was  there  any  plant  for 
washing  at  the  Katydid  dump  ? — A.  Not  at  the  Katydid  dump. 

Q,  How  much  would  it  have  cost  to  put  a  proper  plant  there  to 
wash  the  dump  ? — A.  It  would  cost,  I  estimated,  to  wash  that  bank 
itself  about  $10,000 ;  that  is,  to  erect  the  plant. 

Q.  What  would  the  plant  be  worth  as  soon  as  the  dump  was 
washed  away  and  the  work  finished? — A.  It  would  be  practically 
scrap. 

Q.  Capt.  May,  something  has  been  said  about  Mr.  Robertson  want- 
ing to  buy  this  dump.  I  think  in  a  letter  which  has  been  read  here 
from  Kol>ertson  to  you,  written  in  the  summer  of  1911,  if  I  remember 
correctly,  he  said  something  about  wanting  to  sell  to  or  buy  from  the 
Hillside  company? — A,  Yes,  sir. 

Q.  Do  you  remember  that  ? — A.  Yes,  sir. 

Q.  What  was  that? — A.  He  wanted  to  know  whether  we  wanted 
to  buy  his  dump.    That  is  in  the  letter. 

Q.  Did  you  seek  to  buy? — A.  No;  we  did  not  seek  to  buy  for  the 
reasons  named  that  you  read  from  the 

Q.  That  I  read  a  few  moments  ago? — ^A.  Yes,  sir. 
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Q.  Had  the  fact  that  Mr.  Robertson  was  connected  with  this  pro- 
posed sale  anything  to  do  with  your  recommending  it? — A.  Yes,  sir, 

Q.  What  was  that? 

The  Witness.  You  mean  which  sale? 

Mr.  WoRTHiNOTON.  The  sale  you  were  negotiating  with  Mr.  Wil- 
liams and  Judge  Archbald? 

A.  Yes. 

Q.  You  knew,  I  presume,  that  while  they  were  negotiating  for 
your  interest  they  were  also  negotiating  for  the  Rofertson  inter- 
est?— A.  The  principal  reason  that  I  favored  it  was  because  I 
wanted  Mr.  Robertson  to  get  his  money  out  of  it, 

Q.  Why?  What  were  your  feelings  toward  and  relations  with 
Robertson? — ^A.  They  were  very  friendly. 

Q.  Now,  what  were  the  reasons  you  gave  as  to  why  the  company 
sold  the  Florence  dump  or  sold  part  of  it  or  its  interest  in  it  i— A. 
We  wanted  to  be  free 

Mr.  Manager  Clayton.  Mr.  President,  I  respectfully  submit  to  the 
Chair  that  where  the  counsel  for  the  respondent  has  gone  fully  into 
a  matter  and  the  witness  has  given  his  testimony  at  length  it  is  a 
useless  consumption  of  the  time  of  the  Senate  to  repeat  it. 

Mr.  Simpson.  We  have  not  gone  into  it  at  all. 

Mr.  WoRTHiNGTON.  It  is  the  first  question  I  have  asked  him  about 
the  sale  of  the  Florence  dump. 

Mr.  Manager  Clayton.  You  predicated  your  question  by  saying 
to  the  witness,  "You  said  so  and  so  about  it,^' 

Mr.  WoRTHiNOTON.  He  said  something  about  it  when  examined 
by  one  of  the  managers.  I  have  not  asEed  him  anything  about  it. 
I  want  to  elaborate  Siat  a  little  and  to  show  that  the  conoitions  sur- 
rounding the  sale  of  the  Florence  dump  were  almost  precisely  the 
same  as  those  which  obtained  in  the  case  of  the  Katydid  dump. 

The  President  pro  tempore.  The  witness  will  answer  the  question. 

Q.  (By  Mr.  Worthington.)  I  want  to  know  what  were  the  par- 
ticular circumstances  or  what  was  the  situation  that  induced  you  to 
recommend  the  sale  of  the  Florence  dump  of  the  Hillside  Uoal  & 
Iron  Co.  ? — ^A.  There  were  conflicting  interests  there. 

Q.  Conflicting  interests  as  to  what? — A.  Conflicting  interests  as 
to  what  should  be  done  with  the  bank ;  and  in  order  to  get  out  of  the 
trouble  ourselves  I  was  glad  to  recommend  its  sale — our  interest  in 
the  sale. 

Q.  You  mean  your  interest  in  the  property? — ^A.  In  the  bank. 

Q.  You  did  recommend  it,  and  the  sale  was  made? — A.  Yes,  sir. 

Q.  How  long  ago  was  that? — ^A.  In  1910. 

Q.  About  a  year  before  you  recommended  the  sale  of  the  Katydid 
dump  or  agreed  to  recommend  the  sale  of  your  interest  in  the  Katy- 
did aump  ?— A.  Yes,  sir. 

Q.  I  notice  you  said  "  our  company  "  to  Mr.  Sterling — '^  the  Hill- 
side company  has  not  sold  any  otner  dumps."  Was  there  any  other 
particular  thing  you  had  in  mind  when  you  said  "our**! — ^A.  I 
meant  the  Hillside  company. 

Q.  On  the  letterhead  you  were  usinjg;  here  the  other  day  I  noticed 
that  the  names  of  a  number  of  companies  appeared  on  the  same  letter- 
head.— A.  Yes. 
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Q.  How  were  they  connected  with  the  Hillside?  You  have  all 
their  names  on  the  one  letterhead. — A.  I  am  vice  president  and  gen- 
eral manager  of  three  or  four  companies. 

Q.  Are  they  all  subordinates  of  the  Erie  ? — ^A.  They  are. 

Q.  Had  these  other  companies  been  selling  dumjjs? — A.  The  Penn- 
sylvania Coal  Co.  has  sold  some  fills — the  old  gravity  roadbed.  They 
were  fills  made  with  culm,  and  they  have  been  disposed  of. 

Q.  Is  there  any  difference  between  a  fill  and  a  dump  in  regard 
to  the  question  whether  the  railroad  company  will  sell  it  or  not? — 
A.  Each  transaction  is  surrounded  with  certein  circumstances,  and 
I  can  not  remember  what  they  are. 

Q.  It  is  a  fact,  then,  that  this  other  company,  situated  like  the 
Hillside  Coal  &  Iron  Co.,  of  which  you  are  an  officer,  and  another 
subordinate  company  of  the  Erie,  has  sold  a  number  of  culm 
dumps? — ^A.  Has  sold  gravity-railroad  fills,  but  no  dumps,  as  we 
call  them. 

Q,  When  these  negotiations  with  Judge  Archbald  were  going  on 
and  when  you  agreed  to  sell  to  Bradley,  what  did  you  know,  if  any- 
thing, about  the  price  that  Conn  was  to  pay  ? — A.  I  did  not  know. 

Q.  Did  you  know  what  BradNy  was  to  pay  except  what  he  was  to- 
pay  to  you  ? — A.  No ;  I  did  not. 

Mr.  WoRTHiNGTON.  That  is  all .  Mr.  President, 

The  PBESroBNT  pro  tempore.  Is  there  anything  further  that  th^ 
managers  desire  from  this  witness? 

Mr.  Manager  Sterling.  Yes,  Mr.  President. 

Kedirect  examination  by  Mr.  Manager  Sterling  : 

Q.  Mr.  May,  you  understood  at  that  time  that  the  Hillside  Coal  & 
Iron  Co.  owned  a  half  interest  in  the  Katydid  dump,  did  you  not? — 
A.  That  is,  not  a  half  interest  in  the  dump ;  in  the  coal  from  which 
the  dump  was  made. 

Q.  Well,  you  claimed  that  you  owned  a  half  interest  in  whatever 
merchantable  ooal  was  made  or  was  gotten  out  of  the  dump,  did  you 
not? — ^A.  We  had  a  royalty  interest  m  the  coal  to  be  won  out  of  the 
dump.  I  think,  Judge,  if  you  will  allow  me,  that  I  know  what  you 
refer  to,  I  did  make  the  statement  there — one-half  interest  in  the 
bank.    That  was  a  mistake.    I  meant  to  say  a  half  interest 

Q.  Now,  wait.  You  did  testify  before  the  committee  that  you  had 
a  half  interest  in  the  bank,  did  you  not? — A.  I  said  that;  but  that 
was  an  error. 

Q.  How  many  tons  of  merchantable  coal  in  that  bank  did  you 
estimate  at  that  time  ? — A.  That  we  estimated  ? 

Q.  Yes:  or  your  engineers. — ^A.  The  estimate  that  our  engineers 
made  at  tne  time  that  this  letter  refers  to,  in  April,  1911 — they  gave 
the  report  to  me  of  55,000  tons  of  material  in  the  entire  bank.  That 
is  in  tne  entire  culm  bank. 

Q.  Let  me  refresh  your  recollection.  This  is  immediately  follow- 
ing  what  Mr.  Worthington  read  to  you. 

Mr.  Simpson.  Page  what? 

Mr.  Manager  Sterling.  Page  734.    Mr.  Thomas  asked  the  question. 

Mr,  Thomas.  I  want  to  ask  a  questlou.  Capt  May,  as  I  understand,  the 
Hillside  owns  a  half  interest  in  fee  simple  in  the  culm  bank,  does  it? 
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And  you  answered — 

Tbat  is  right 

A.  Yes ;  but  there  was  the  error  that  I  want  to  speak  of 

Q.  Then  Mr.  Thomas  asked  you : 

According  to  your  estimate,  how  many  tons  of  coal  did  that  bank  contain?  I 
do  not  care  for  you  to  go  into  the  buckwheat  and  other  kinds  of  coal,  but  what 
is  the  total  number  of  tons  of  coal  that  the  bank  contained,  according  to  yoor 
estimate? 

Mr.  May.  Well,  my  own  estimate? 

Mr.  Thomas.  Yes;  the  estimate  you  got  from  your  engineers? 

Mr.  Mat.  One  of  the  engineers  estimated  80,000  tons  of  material  in  the  bank, 
and,  based  upon  the  test  of  our  general  Inspector,  he  found  there  would  be  in  the 
bank  556  tons  of  pea 

Mr.  Thomas.  I  do  not  care  anything  about  that.    I  want  the  total  number. 

Mr.  May.  Forty-five  thousand  two  hundred  tons  of  merchantable  coal. 

You  made  that  answer,  did  you  not,  when  you  were  asked  those 
questions  ? 

A.  I  made  that  answer. 
Q.  I  read  from  the  record : 

Mr.  Thomas.  What  is  the  total  number  of  tons  of  coal  that  you  estimate  in 
that  bank? 

And  did  you  not  reply : 

Forty-five  thousand  two  hundred  tons  »f  merchantable  coal. 
Mr.  Thomas.  Of  merchantable  coal? 
Mr.  May.  Yes. 

Those  questions  were  asked  you  and  you  made  those  answers,  did 

you  not  ? — A.  Yes ;  I  made  those  answers,  but  42,000 

Q.  Wait  until  I  finish.^A.  I  beg  your  pardon. 
Q.  I  again  read: 

Mr.  Thomas.  And  of  that  amount  the  Hillside  Coal  Ck>.  would  own  one-half 
In  fee  simple? 
Mr.  May.  They  would.* 
Mr.  Thomas.  That  would  be  22,500  tons? 
Mr.  May.  Twenty-two  thousand  six  hundred  tons. 
Mr.  Thomas.  Twenty-two  thousand  six  hundred  tons? 
Mr.  May.  Yes,  sir. 

Those  questions  were  asked  you  and  you  made  those  answers? — 
A.  I  made  those  answers,  but— — 
Q.  Wait  until  I  finish. — A.  All  right. 
Q.  I  again  read : 

Mr.  Thomas.  Independent  of  the  cost  to  get  it  on  the  market,  what  was  that 
coal  worth  on  the  market? 
Mr.  May.  I  do  not  know. 

Then  at  the  bottom  of  the  page : 

Mr.  Thomas.  I  am  not  asking  you  for  the  net  amount  I  am  asking  you  what 
that  coal  brings  on  the  market.  What  would  it  sell  for  a  ton  if  it  were  shipped 
to  Philadelphia  or  New  York?  What  would  it  bring  on  the  market  there — such 
coal  as  there  was  in  this  culm  bank?  How  much  per  ton  would  it  bring  on 
the  market  there? 

Mr.  May.  I  can  give  you  the  prices  here.  I  think  tliat  will  answer  your 
<]uestion.  This  is  a  copy  of  the  voucher  from  the  Hillside  Ck)al  &  Iron  Co. 
to  the  Sterry  Creek  Coal  Co.,  Scranton,  Pa.,  for  the  month  of  August,  1911,  paid 
on  the  65  per  cent  basis,  being  the  price  at  the  breaker:  Bgg  coal,  3.1468; 
stove,  3.1538;  chestnut,  3.3081;  pea,  1.7812;  buckwheat,  1.4093;  rice*  0.70; 
barley,  0.45. 

Those  were  the  prices  which  you  quoted  from  a  statement  of  an 
account  which  you  had  with  the  Sterry  Creek  Coal  Co.  at  Scranton 


IMPEACHMENT  OF  BOBEBT  W.  ABGHBALD.  267 

for  coal  which  your  company  had  sold  to  them,  were  they  not? — 
A.  I  had  that  statement  there  giving 

Q.  It  was  the  price  at  which  you  sold  the  coal  there  in  Scranton. 
was  it  not? — A.  I  had  a  copy  of  the  Sterry  Creek  voucher  there  and 
I  read  the  prices  off  that  voucher. 

Q.  "At  the  breaker."  What  does  that  mean — ^the  price  at  the 
breaker? — ^A.  It  means  just  what  it  says — the  price  on  board  cars  at 
the  breaker. 

Q.  That  is,  at  the  mine? — A.  At  the  mine. 

Q.  Was  there  any  egg  coal  in  this  dump  ? — A.  No,  sir. 

Q.  Any  stove  coal  ? — ^A.  No,  sir. 

Q.  Any  chestnut? — ^A.  There  was  a  mixture  of  these  three  sizes  in 
the  dump,  but  not  merchantable  coal. 

Q.  Was  there  any  chestnut  coal? — A.  Not  that  we  could  market. 

Q.  Any  pea  coal? — A.  About  one-half  the  pea  coal  could  be  mar- 
keted, probably. 

Q.  Buckwheat  coal? — A.  The  buckwheat  could  be  marketed. 

Q.  Well,  there  was  buckwheat  coal  there? — A.  Yes. 

Q.  And  rice  coal? — A.  Yes. 

Q.  And  barley? — A.  Yes. 

Q.  So  that  the  coal  that  you  would  expect  to  find  in  that  dump 
was  pea  size,  buckwheat  size,  rice  size,  and  barley  size? — A.  Will  you 
repeat  that,  please? 

Q.  The  grades  of  coal  that  you  would  expect  to  get  out  or  that 
were  actually  there  in  the  dump  were  pea  size,  buckwheat  size,  rice 
size,  and  barley  size  ? — ^A.  Yes,  sir. 

Q.  And  that  coal  was  worth  in  Scranton  the  price  that  you  stated 
there  in  that  examination,  was  it  not? — ^A.  It  was  worth  that  price 
at  the  Consolidated  breaker.  I  would  like  to  explain,  if  you  will 
allow  me,  that  that  was  all  based  upon  the  theory  that  we  owned  an 
undivided  half  interest  in  the  bank.  That  was  based  upon  the  theory 
that  Robertson  &  Law  had  abandoned  the  property.  I  did  not  say 
that  that  was  my  theory,  but,  based  upon  that  theory,  that  would  be 
the  result. 

Q.  What  would  be  the  result  ? — ^A.  The  values  that  you  give  there, 
if  there  were  42,500  tons  of  coal  in  the  bank. 

Q.  What  difference  does  it  make,  Mr.  May,  as  to  the  price  of  the 
coal  per  ton  whether  you  owned  a  half  interest  or  whether  you  owned 
all  in  the  dump? — ^A.  It  would  not  make  any  difference  as  to  the 
price  of  the  coal,  but  it  would  make  a  difference  as  to  the  price  we 
would  charge  for  the  property.  That  is,  whatever  right  we  had  in 
it  would  m&e  the  price,  and  that  was  based  upon  the  theory  that  the 
culm  bank  had  been  abandoned  and  that  we  would  have  an  undivided 
half  interest  in  the  bank. 

Q.  And  your  estimate,  as  you  gave  it  thete,  gave  to  the  Hillside 
Coal  &  Iron  Co.  22,600  tons  of  coal  ? — ^A.  Based  upon  that  theory. 

Q.  And  the  kind  of  coal  that  was  in  the  dump  was  worth  the  pricee 
which  you  stat^  there,  ranging  from  $1.78  to  45  cents  per  ton! — ^A. 
Yes,  sir;  that  is  correct 

Q.  And  it  would  average  more  than  a  dollar  a  ton  in  value  right 
there  at  the  dump,  would  it  not? — A.  No;  it  would  not  average  that. 

Q.  Well,  what  do  you  think  it  would  be  worth,  on  an  average? — 
A  On  an  average  I  could  not  tell  you.  I  would  have  to  have  the 
proportion  of  sizes  that  would  come  out  of  the  bank. 

81525--S.  Doc.  1140,  vol  1,  ei2-S ^17 


258  IMPEACHMENT   OF   ROBERT   W.   ARCHBALD. 

Q.  Even  if  it  were  all  barley  coal,  if  that  is  the  smallest  size? — ^A. 
That  would  be  45  cents. 

Q.  Barley  coal  was  worth  45  cents.  Even  if  it  was  all  barley  coal, 
at  45  cents,  the  coal  in  your  half  would  be  worth  four  or  five 
times  as  much  as  you  were  charging  Judge  Archbald  and  Williams 
for  your  interest  in  the  dump,  would  it  not? — A.  No,  sir. 

Q.  Well,  how  much  would  it  amount  to — 22,600  tons? — ^A.  You 
have  not  taken  out  of  it  at  all  the  cost  to  put  it  on  cars. 

Q.  How  much  would  it  amount  to — 22,600  tons,  at  half  a  dollar  a 
ton,  would  be  $11,000,  would  it  not? — A.  Just  about  $11,000; yes, sir. 

Q.  Let  us  look  at  these  letters  here  which  you  received  inmie- 
diately  after  you  sent  this  contract  to  Mr.  Bradley.  On  that  day, 
the  11th  of  April,  Mr.  Holden  came  into  your  office,  did  he  not  ? — A. 
He  did. 

Q.  And  he  gave  you  verbal  notice  not  to  sell  his  interest  in  the 
dump  ? — A.  Yes,  he  did ;  I  think  he  did. 

Q.  Yes;  and  you  told  him  you  were  about  to  sell  it? — A.  I  did. 

Q.  And  talked  with  him  about  this  transaction  you  were  having 
with  Williams? — A.  As  near  as  I  recall  it 

Q.  Just  answer  my  question,  please.  You  talked  with  him  about 
the  transaction  you  were  having  with  Williams? — A.  No;  not  with 
Williams.    I  talked  with  Holden 

Q.  I  know;  but  you  talked  with  Holden  about  the  transaction 
you  were  about  to  have  with  Williams? — ^A.  Yes. 

Q.  And  you  told  him  you  had  made  out  a  contract  and  had  sent 
it  to  Bradley  for  his  approval? — ^A.  No;  because  the  contract  had 
not  yet  been  sent. 

Q.  Had  you  not  made  it  out  at  that  time? — ^A.  Yes;  it  had  been 
made  out.    It  was  on  my  desk. 

Q.  You  sent  it  on  the  11th  ? — A.  I  sent  it  on  the  11th ;  yes. 

Q.  And  you  had  the  contract  there  ? — A.  Yes. 

Q.  And  even  after  Holden  notified  you  that  he  had  an  interest  in 
there  you  sent  the  contract  ? — A.  I  did. 

Q.  Then  Holden  went  to  New  York  that  day,  did  he  not? — A. 
He  did. 

Q.  And  he  wrote  you  a  letter  notifying  you  not  to  sell  his  in- 
terest ? — A.  He  did. 

Q.  That  is  Exhibit  D?— A.  Yes. 

Q.  And  then  Mr.  Be  van,  as  attorney  for  Mr.  Holden,  wrote  you  a 
letter  the  same  date,  April  11? — A.  Yes,  sir. 

Q.  Which  gave  you  the  same  notice  that  Holden  had  given  you 
when  the  contract  was  lying  on  your  desk  there,  before  you  had  sent 
it  to  Mr.  Bradley  ? — A.  Yes. 

Q.  What  effect  did  those  letters  have  upon  you  in  having  you 
recall  the  contract  after  you  had  sent  it?  If  vou  sent  it  after  Holden 
had  already  given  you  the  notice,  why  did  those  letters  influence 
you? — A.  The  very  fact  that  I  recalled  it  showed  what  effect  they 
had  upon  me. 

Q.  Why  did  not  the  verbal  notice  given  you  by  Holden  have 
some  effect,  and  thus  prevent  you  from  sending  it,  if  these  letters 
from  Holden  and  his  lawyer  had  any  influence  on  your  conduct  in 
that  transaction? — A.  It  did  have  an  influence  upon  me.  That  is 
what  made  me  call  it  back — those  letters. 
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Q.  But  you  sent  it  out  after  you  knew  Mr.  Holden's  claim,  did  you 
not? — A.  Yes;  I  did. 

Q.  Here  is  a  letter  from  James  A.  Heckel,  administrator  for  the 
Everhart  estate,  notifying  you  they  had  an  interest.  You  got  that, 
did  you? — A.  I  did. 

Q.  It  did  not  have  any  influence  on  your  withdrawing  it,  did  it  ? — • 
A.  It  did. 

Q.  What  is  tjie  date  of  that?— A.  April  11. 

Q.  You  knew  before  that  that  the  Everharts  had  an  interest,  aud 
you  were  paying  a  royalty  right  along  on  their  interest'^ — A.  Roy- 
alty on  sizes  above  pea,  but  not  on  sizes  below  pea. 

Q.  Were  you  manufacturing  any  coal  in  the  colliery  below  pea 
size? — ^A.  We  were. 

Q.  You  knew  they  had  iust  the  same  interest  in  the  dump  that 
they  had  in  the  colliery,  dia  you  not ;  the  dump  having  been  created 
from  the  operation  of  the  colliery  ? — A.  No,  sir. 
^  Q.  Did  you  not  know  that  ?— -A.  They  had  no  interest  in  the  col- 
liery. 

Q.  Why  do  you  say  that  they  had  no  interest  in  the  colliery? 
They  had  an  interest  in  the  land,  did  they  not,  on  which  the  col- 
liery  A.  They  had  an  interest  in  the  land. 

Q.  Yes;  and  tne  Hillside  Coal  &  Iron  Co.  had  an  interest  in  the 
land?— A.  Yes. 

Q.  And  the  Hillside  Coal  &  Iron  Co.  based  its  title  to  an  interest 
in  the  dump  on  the  fact  that  they  had  an  interest  in  the  land? — A. 
Nojsir. 

Q.  On  what  did  they  base  it? — A,  The  interest  the  Hillside  com- 

Eany  had  in  the  bank  was  only  a  royalty  interest.  1  have  said  that 
ere  several  times. 

Q.  It  was  an  interest  in  the  coal,  was  it  not  ? — A.  It  was  a  royalty 
interest  in  the  coal. 

Q,  And  it  arose  from  the  fact  that  the  Hillside  Coal  &  Iron  Co. 
owned  an  interest  in  the  land,  did  it  not  ? — A.  No ;  not  necessarily. 

Q.  Not  necessarily?  Why  would  it  not? — A.  Because  they  also 
had  the  right  to  take  the  cokl  from  the  entire  lot — lot  46^in  which 
the  Hillside  had  an  undivided  half  interest.  They  sublet  that 
to 

Q.  Wliy  did  they  not  have  a  right  to  take  the  coal  from  that  lot  ? 

Mr.  WoBTHiNOTON.  I  Submit  that  the  witness  should  not  be  inter- 
rupted in  the  midst  of  an  answer.    Let  him  finish. 

The  Pbesidekt  pro  tempore.  Let  the  witness  finish  his  answer. 

The  Witness.  The  Hillside  company  sublet  that  at  an  increased 
royalty  to  Robertson  &  Law.  Therefore  the  Hillside  only  had  a 
royalty  right  in  the  coal  that  could  be  won  from  that  bank. 

Q.  (By  Mr.  Manager  Sterling.)  It  was  based  on  your  interest 
in  the  land,  was  it  not? — A.  No,  sir. 

Q.  How  could  you  lease  anything  if  you  did  not  have  an  interest 
in  the  land? — A.  We  had  an  interest.  I  hate  to  take  up  the  time, 
but  we  had  the  right  from  the  other  interests,  by  a  letter,  to  mine  that 
coal. 

Q.  From  what  other  interests? — A.  The  other  undivided  half  in- 
terest. And  based  upon  that,  we  had  a  right  to  the  coal.  Whether 
it  was  a  fee  right  or  not  is  for  the  lawyers  to  determine.    We  sublet 
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that  to  Robertson  &  Law,  and  the  royalty  that  we  were  to  obtain  from 
the  coal  was  what  we  were  to  get  for  our  right. 

Q.  And  the  Everhart  interest  was  based  on  the  same  sort  of  a 
claim,  was  it  not — that  they  had  an  interest  in  the  land? — A.  No. 
Their  interest — ^yes ;  that  is  true  in  one  sense. 

Q.  Of  course  it  is  true.    There  is  no  use  to  try  to 

Mr.  WoRTHiNQTON.  I  object  to  any  such  remark  being  made  to  a 
witness. 

Mr.  Manager  Sterling.  The  witness  has  answered  it,  and  let  us 
stop  right  there. 

The  President  pro  tempore.  Let  the  witness  complete  the  reply. 

Mr.  Worthington.  May  I  ask  whether  the  President  heard  the 
remark  made  by  Mr.  Sterling  to  the  witness  ?  If  not,  I  should  like  to 
have  it  read,  to  see  whether  the  Chair  rules  that  it  is  proper  to  address 
the  witness  in  that  way. 

The  President  pro  tempore.  What  was  the  particular  remark? 

Mr.  Worthington.  It  was  referring  to  the  witness,  practically 
telling  him  as  a  matter  of  fact  that  what  he  was  saying  was  not  true, 
as  I  understood  it. 

Mr.  Manager  Sterling.  I  did  not  say  anything  like  that  to  the 
witness. 

Mr.  Worthington.  I  ask  to  have  it  read. 

Mr.  Manager  Sterling.  Let  us  have  it  read. 

The  President  pro  tempore.  The  stenographer  will  read  tiie  ques- 
tion or  remark  of  the  manager. 

The  Reporter  read  as  follows: 

Q.  And  the  Everh.art  Interest  was  based  on  the  same  sort  of  a  claim,  was  It 
not — that  they  had  an  interest  in  the  land? — A.  No.  Their  Interest — ^yes;  tliat 
Is  true  in  one  sense. 

Q.  Of  course  It  is  true.    There  is  no  use  to  try  to 

Mr.  Worthington.  "There  is  no  use  to  try  to."  Then  you  did 
not  finish,  but  you  were  telling  the  witness,  practically,  that  there  was 
no  use  in  trying  to  conceal  something. 

Mr.  Manager  Sterling.  My  purpose  was  that  I  wanted  to  insist 
that  the  witness  had  answered,  the  question  already. 

The  President  pro  tempore.  At  least,  the  manager  had  not  uttered 
the  word  which  the  counsel  anticii)ated  he  would  utter. 

Mr.  Worthington.  I  stopped  him. 

The  President  pro  tempore.  The  Chair  can  not  assume  what  was 
the  intention  of  the  manager. 

Q.  (By  Mr.  Manager  &™irmng.)  Did  this  letter  from  Mr.  Taylor 
have  any  influence  on  you  in  publishing  your  recall  of  the  Bradley 
contract? — ^A.  No,  sir. 

Q.  It  was  not  written  until  the  week  after  the  Bradley  contract 
was  withdrawn,  was  it  ? — ^A.  Yes,  sir ;  it  was  written  afterwards. 

Q.  On  the  19th.  This  letter  from  Mr.  Saltonstall  was  written  on 
April  13,  and  it  was  received  on  the  16th? — ^A.  It  was  afterwards. 

Q.  That  was  after  you  had  withdrawn  the  contract,  was  it  not? — 

A.  Yes,  sir. 

Q.  So  that  the  only  notice  you  had  before  vou  withdrew  the  con- 
tract was  tiie  one  from  Holden,  and  you  had  that  before  you  sent  the 
contract  out — ^the  verbal  notice— dia  you  not? — ^A.  Oh,  no.  I  had 
from  Mr.  Heckel,  the  administrator 
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Q.  Wait  now.  You  had  the  verbal  notice  from  Holden  before  you 
sent  the  contract  out,  did  you  not? — ^A.  That  is  correct. 

Q.  Then  vou  got  one  other  letter^  and  just  one,  after  you  had  sent 
it  out  and  before  you  got  it  in,  did  you  not? — A.  I  received  three 
letters. 

Q.  Listen  to  my  question.  After  you  had  sent  the  contract  to 
Bradley  and  before  you  cot  it  back  you  received  just  one  letter? — ^A. 
No;  I  can  not  agree  to  that. 

Q.  What  three  did  vou  get  besides  the  Holden  claim  ? — A.  Oh,  I 
only  received  the  HecKel  letter  outside  of  the  letter  from  Mr.  C.  P. 
Holden  and  his  attorney.    Now  I  understand  you. 

Q.  You  do  not  mean  Heckel.  That  is  the  Everhart  interest? — 
A.  James  Everhart. 

Q.  Outside  the  Holden  notice  you  just  got  the  Heckel  notice, 
this  administrator  of  the  Everhart  estate? — A.  Yes,  sir. 

Q.  The  Everhart  estate  you  knew  had  an  interest  in  it  because  you 
had  been  paying  them  a  royaltv  for  years,  had  you  not? — A.  Not  an 
interest  in  the  land,  but  in  the  bank. 

Q.  Mr.  May,  as  a  matter  of  fact,  these  notices  had  not  a  particle  of 
influence  on  your  action  in  rescinding  that  contract  with  Bradley? — 
A.  Yes,  they  did. 

Mr.  Manager  Sterling.  I  think  that  is  all. 

Cross-examination  by  Mr.  Worthington, 

Q.  When  did  you  consult  your  counsel  or  the  counsel  of  the  Hill- 
side Coal  &  Iron  Co.  about  the  effect  of  this  notice? — A.  I  think  it 
was  on  the  morning  of  the  12th.    That  is  my  recollection. 

Q.  Did  you  state  which  member  or  members  of  the  firm  you  con- 
sulted?— A.  Judge  Knapp. 

Q.  Of  the  firm  you  mentioned? — A.  Yes,  sir. 

Q.  Is  he  still  living? — A.  He  is. 

Q.  You  said,  I  understand,  that  the  interest  of  the  Everharts,  or 
the  relations  between  you  and  Everhart,  were  represented  by  a  let- 
ter?— A.  That  is  tradition,  that  it  is  represented  by  a  letter. 

Q.  I  ask  vou  if  this  matter  is  complicated  by  that  letter  having 
become  lost? — A.  The  letter  is  lost;  tnat  is,  we  can  not  find  it,  and 
therefore  it  must  be  lost. 

Q.  In  reference  to  your  testimony  before  the  Judiciary  Committee, 
which  has  just  been  read  from  pages  734  and  735,  where  you  said 
that  you  had  a  one-half  interest  m  this  dump,  and  you  say  that  was 
a  mistake,  I  want  to  ask  you  whether  you  did  not  almost  immediately 
correct  it  before  the  Judiciary  Committee  by  what  you  said  on  page 
787  ?    I  read  from  page  737,  question  by  Mr.  Floyd : 

If  you  agree  to  sell 

Mr.  Manager  Clayton.  Mr.  President,  I  submit  the  proper  way  i^ 
to  ask  the  witness  if  he  did  correct  it,  and  then  if  the  witness  says 
he  did  not  correct  it,  it  is  proper  to  read  from  the  record.  That  has 
been  the  ruling  of  the  Chair,  as  I  understand  it. 

Mr.  WoRTHiNOTON.  I  do  not  understand  that  the  Chair  made  such 
a  ruling.     It  would  be  very  imperfect. 

The  Frbsident  pro  tempore.  The  Chair  thinks  if  the  testimony  of 
the  witness  was  read  from  the  book  it  will  be  competent  for  further 
reading  in  the  same  direction.    So  that  the  Chair  may  not  be  mis- 
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understood,  he  will  state  that  in  the  absence  of  the  fact  that  it  had 
been  so  done,  the  Chair  would  rule  otherwise. 
Mr.  WoRTHiNGTON.  I  read  from  page  737 : 

Mr.  Floyd.  If  you  agree  to  sell  it  to  Mr.  Williams  for  a  certain  price  and 
Mr.  Williams  in  turn  makes  a  contract  to  sell  it  to  tills  railroad  company 
that  you  had  been  supplying  with  fuel,  do  you  regard  it  as  good  business  to 
sell  it  at  this  reduced  price  when  you  might  have  sold  It  directly  to  the  rail- 
road company  for  this  advanced  price? 

Mr.  May.  But  we  did  not  own  the  bank.  We  only  had  an  undivided  Inter- 
est. We  only  had  an  Interest  in  the  royalty  arising  from  the  coal  taken  out 
of  that  bank. 

Mr.  Floyd.  That  does  not  answer  my  question. 

Mr.  May.  We  had  not  the  authority  to  sell  that  bank,  or  rather  the  right, 
I  mean. 

Mr.  Floyd.  You  owned  in  fee  simple  an  undivided  half  interest  in  it,  did 
you  not? 

Mr.  May.  Yes;  an  undivided  one-half  interest;  but  it  had  been  made  by 
Robertson  &  Law  under  an  arrangement  with  us,  and  equitably  the  bank 
belonged  to  Robertson  &  Law. 

Is  that  what  you  testified  to  there? 

A.  That  is  correct. 

Q.  In  reference  to  what  you  have  been  asked  about  the  sale  of  the 
Katydid  and  the  value  of  the  different  kinds  of  coal  in  that  dump, 
I  think  you  said  that  amount  on  the  cars  at  the  dump  would  be 
worth  $12,000,  was  it? — A.  That  was  only  a  supposition.  The 
judge  asked  me  whether  if  it  were  worth  50  cents  a  ton  it  would  be 
worth  so  much  on  the  cars,  and  I  said  yes. 

Q.  Then  you  said  something  about  that  not  taking  into  account 
the  cost  of  putting  it  on  the  cars? — A.  That  is  correct. 

Q.  What  would  be  the  cost  of  putting  it  on  the  cars  which  would 
bring  the  figure  up  to  $12,000? — ^A.  If  you  take  the  average  of  our 
washers  it  would  be  about  45  cents  a  ton. 

Q.  That  would  be  the  cost  of  putting  it  oh  the  cars? — ^A.  Yes,  sir. 

Q.  And  if  you  sold  it  for  45  cents  a  ton  you  would  not  make  any- 
thing?— A.  No,  ^ir. 

Mr,  WoRTHiNGTON.  That  is  all,  Mr.  President. 

Redirect  examination  by  Mr.  Manager  Stbjrling  : 

Q.  Just  one  question.  The  4o-cent  coal  ^as  the  barley  size,  was 
it  not? — ^A.  Yes,  sir. 

Q.  'What  proportion  of  it  was  barley? — A.  This  is  a  guess.  About 
81  per  cent,  I  should  say. 

Q.  Then  more  than  two-thirds  of  it  was  ranging  from  70  cents  to 
$1.78  a  ton? — A.  Yes,  sir. 

Mr.  Manager  Sterling.  That  is  all. 

The  President  pro  tempore.  The  witness  will  retire.  The  Ser- 
geant at  Arms  will  call  the  next  witness. 

Mr.  May.  Am  I  excused? 

The  President  Pro  tempore.  Do  the  managers  desire  to  have  the 
witness  remain  in  attendance? 

Mr.  Manager  Sterling.  I  think  we  are  not  prepared  to  excuse  him 
now.  If  he  can  see  Manager  Clayton  after  adjournment,  he  will 
probably  find  whether  he  can  be  excused  permanently  or  not. 

Mr.  Manager  Clayton.  I  may  say,  Mr.  President,  I  think  we  will 
excuse  him,  but  I  desire  to  have  a  brief  conversation  with  my  brother 
managers  before  finally  determining  that  matter.     I  say  this  for 
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the  benefit  of  Col.  Worthin^on  now.  I  should  have  said  Mr.  Wor- 
thington,  but  he  stripped  himself  of  his  military  title  yesterday. 

Mr.  EooT.  Mr.  President,  I  submit  a  request  and  ask  that  it  be 
read. 

The  PRESIDENT  PRO  TEMPORE.  The  Senator  from  New  York  makes 
a  request,  which  will  be  put  in  the  form  of  an  order  if  it  is  desired.- 
The  Secretary  will  read  it. . 

The  Secretary  read  as  follows: 

I  ask  for  the  production  and  Identification  of  the  printed  trial  list  or  calen- 
dar of  the  Ck>urt  of  Commerce  in  March  and  April,  1911. 

The  President  pro  tempore.  The  Chair  suggests  that  the  Senate 
will  act  upon  it  as  if  put  in  the  form  of  an  order.  If  there  objection 
to  the  adoption  of  this  order? 

Mr.  Manager  Clayton.  Mr.  President,  may  I  be  permitted  to  make 
a  statement  f  The  managers  determined  in  the  preparation  of  this 
case  to  produce  the  document  which  the  Senator  desires.  I  may  say 
that  I  do  not  think  an  order,  of  the  kind  is  necessary,  for  we  can 
inform  the  Chair  that  it  is  our  purpose  and  that  we  will  produce  the 
document  specified  in  the  request  which  is  preferred  by  the  Senator 
from  New  York. 

Mr.  WoRTHiNOTON.  There  will  be  no  objection  from  us,  Mr.  Presi- 
dent.    We  have  been  trying  ourselves  to  get  that  document. 

Mr.  Root.  I  withdraw  the  request. 

The  PREsroENT  pro  tempore.  The  managers  will  call  the  next 
witness. 

Mr.  Manager  Steirmng.  Mr.  President,  when  the  court  adjourned 
last  night  the  question  was  pending  as  to  the  admission  of  the  ex- 
amination of  Mr.  Williams  before  Mr.  Brown  at  Scranton,  Pa.  We 
offered  it  and  Mr.  Worthington  objected.  We  desire  now  to  renew 
the  offer  and  hear  from  Mr.  \Vorthington  if  he  has  anything  further 
to  say  in  regard  to  it. 

The  PREsmENT  pro  tempore.  The  Chair  will  desire  to  hear  from 
the  counsel  for  the  respondent  on  that  subject  and  the  Chair  will 
also  hear  the  managers. 

Mr.  Manager  Sterling.  Mr.  President,  we  believe  that  this  is  en- 
tirely competent,  and  we  believe  that  it  is  highly  important.  The 
paper  which  we  offered  in  evidence  yesterday  and  lor  which  we 
again  renew  our  offer  is  Exhibit  7,  the  examination  of  Edward  J, 
Williams  at  Scranton,  Pa.,  March  16  and  March  17  of  this  year, 
made  by  Mr.  Wrisley  Brown,  representing  the  Department  of  Justice, 
who  was  sent  there  by  the  Attorney  General  to  investigate  this  case. 

The  Prestoent  pro  tempore.  The  Chair  will  desire  the  manager 
to  state  the  ground  upon  which  he  offers  it,  whether  it  is  for  the  pur- 
pose of  contradicting  the  witness,  and  if  so  upon  what  ground  he 
claims  the  right  to  contradict  the  witness ;  or  whether  it  is  because  of 
the  fact  that  the  managers  claim  they  have  been  entrapped  by  the 
witness. 

Mr.  Manager  Sterling.  We  have  two  grounds,  Mr.  President,  on 
which  we  insist  that  it  is  competent  to  have  it  read  to  the  court.  In 
the  examination  of  Mr.  Williams  yesterday  the  counsel  for  the  re- 
spondent referred  to  it  at  two  dinerent  times  and  in  two  different 
ways.  In  one  instance  he  asked  the  witness  if  Mr.  William  P. 
Boland  had  not  conducted  most  of  the  examination  and  had  not 
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asked  most  of  the  questions  at  the  time  the  deposition  was  taken. 
The  fact  is,  and  the  deposition  itself  will  disclose  the  fact,  that  Mr. 
Boland  did  not  ask  the  questions.  I  think  in  only  two  or  three  in- 
stances did  he  ask  questions. 

The  PfiEsmBNT  pbo  tbmpobb.  The  Chair  does  not  rule  that  the  ques- 
tions themselves  can  not  be  proven,  but,  as  the  Chair  stated  yesterday, 
he  wants  to  hear  from  the  managers  or  the  counsel  now  on  the  ques- 
tion  whether  not  only  the  questions  but  the  answers  should  be  put 
in  evidence. 

Mr.  Manager  Stebling.  Yes,  sir;  we  desire  to  have  all  of  it  put  in. 
The  first  reason  for  it  is  to  rebut  the  assumption  made  by  the  counsel 
on  the  other  side  and  to  rebut  the  testimony  of  the  witness  in  which 
he  answered  that  William  P.  Boland  had  asked  the  questions.  The 
deposition  will  disclose  that  Boland  asked  three  or  four  questions 
and  suggested  in  several  instances  what  should  be  asked  the  witness. 

Now,  we  think  it  is  competent  to  have  it  go  in  to  disprove  that  fact 
for  the  reason  that  Mr.  Worthington's  contention  in  this  case  largely 
seems  to  be  that  there  was  a  conspiracy  in  which  Mr.  William  P. 
Boland  was  a  party  to  inveigle  the  judge  into  this  transaction.  So 
we  think  that  it  all  ought  to  go  in  for  that  purpose. 

But  it  is  competent  on  another  ground,  and  it  is  very  important  on 
another  ground. 

In  numerous  instances  the  statements  made  by  this  witness  when 
examined  by  Mr.  Brown,  of  Scranton,  contradict  the  answers  which 
were  drawn  out  of  him  on  cross-examination  by  counsel  for  the  re- 
spondent. We  think  this  is  entirely  proper  where  counsel  on  the 
other  side  draws  answers  from  this  witness  to  contradict  statements 
he  has  made  before,  and  especially  statements  in  an  examination  on 
the  very  same  subject  and  statements  made  under  oath.  We  think 
it  is  perfectly  competent  to  offer  the  entire  deposition  for  the  purpose 
of  contradicting  this  witness  as  to  those  parts  of  his  cross-examina- 
tion where  he  contradicted  his  former  statements. 

I  believe  it  is  the  universal  rule  of  evidence  that  where  a  witness 
makes  statements  on  the  stand  contrary  to  statements  he  had  made 
prior  to  that  time,  his  former  statements,  in  whatever  form  they  may 
be,  especially  when  they  are  sworn  to,  when  they  relate  to  the  same 
case  and  are  evidence  given  in  the  same  case,  are  competent  to  con- 
tradict the  statements  of  that  witness.  This  deposition  here  is  re- 
plete with  evidence  contradicting  statements  made  by  Mr.  Williams 
yesterday  on  cross-examination  drawn  out  of  him  by  coxmsel  for  the 
respondent. 

May  I  call  the  attention  of  the  court  to  some  of  these  instances! 

The  President  pro  tempore.  If  the  honorable  manager  will  permit 
the  Chair,  it  may  hasten  the  consideration  of  the  question.  The 
Chair  ruled  on  yesterday  that  if  the  managers  in  offermg  conflicting 
testimony  to  that  furnished  by  their  own  witness  would  state  that 
they  had  been  entrapped  by  the  witness — in  other  words,  that  they 
had  relied  upon  his  testimony  in  the  confidence  that  he  would  testi^ 
as  he  had  previously  testified — they  would  be  entitled  to  show  that 
he  had  sworn  differently  on  a  former  occasion.  But  unless  the  man- 
agers do  state  that,  the  Chair  will  hear  further  argument  on  it  from 
them. 

Mr.  Manager  Sterling.  I  will  say,  further,  Mr.  President,  that  in 
the  statement  which  I  just  now  made  I  confined  myself  to  the  fact 
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that  it  contradicted  many  statements  made  b^  the  witness  on  cross- 
examination.  It  is  true  that  it  does  contradict  many  statements  he 
made  on  the  stand  and  before  this  court  in  direct  examination. 

I  am  aware  of  the  usual  rule  that  we  could  not  put  in  documentary 
evidence  or  a  deposition  to  contradict  our  own  witness.  But  there  is 
an  exception  to  that  rule.  I  think  this  is  a  case  where  the  exception 
should  be  applied  and  where  it  has  already  been  applied  by  the  ruling 
of  the  Presiain^  Officer  in  this  case,  because  Mr.  Manager  Webb  was 
allowed  to  rerer  to  the  examination  before  the  Judiciary  Com- 
mittee. That  was  before  the  cross-examination  had  occurred.  He 
asked  the  witness  if  he  had  not  made  statements  then  contradictory 
to  his  statements  here,  and  the  Chair  admitted  it,  for  the  reason  that 
he  was  an  unwilling  and  a  hostile  witness. 

Of  course,  we  expected  this  witness  to  testify  to  what  he  had  testi- 
fied to  before.  We  were  deceived  in  the  testimony  of  this  witness. 
It  was  on  the  ground  that  he  was  hostile  and  adverse,  as  I  understand 
it,  that  the  court  permitted  Manager  Webb  to  ask  him  on  direct  ex- 
amination as  to  whether  he  had  not  made  statements  to  a  contrary 
effect  in  his  examination  before  the  Judiciary  Committee. 

So  we  say  now  that  this  is  a  different  examination  on  the  same 
subject  by  Mr.  Brown  at  Scranton,  and  that  it  contradicts  this  wit- 
ness both  in  the  statements  he  made  here  on  direct  examination  and 
in  the  statements  he  made  on  cross-examination.  They  are  entirely 
different.  He  made  answers  that  we  were  not  expectmg  from  this 
witness.  He  made  answers,  too,  after  he  had  conferred  at  least 
twice  with  the  counsel  on  the  other  side  of  this  case,  and  after  he 
had  made  the  other  deposition. 

We  submit  that  it  is  perfectly  proper,  and  we  submit  that  this 
court  can  not  get  the  truth  of  this  case  unless  it  knows  what  this  man 
Williams  said  and  what  he  gave  out  to  be  the  truth  before  he  was 
called  here  before  this  court,  when  these  things  were  fresh  in  his 
mind. 

I  submit  that  it  ought  to  be  the  purpose  of  everv  investigation  of 
this  kind  that  the  body  to  determine  the  rights  oi  this  man  should 
know  the  truth  and  all  the  truth,  and  it  is  on  that  ground,  to  get  at 
the  simple,  plain  facts  in  this  case,  so  that  we  may  know  all,  that  we 
ask  that  the  testimony  of  this  witness  Williams  be  read  in  full  as  it 
was  taken  at  Scranton. 

Mr.  WoRTHiNGTON.  Mr.  President 

The  PfiEsmEKT  pro  tempore.  Before  the  counsel  proceeds- 


Mr.  Manager  Clayton.  Mr.  President,  I  do  not  wish  to  offend 
against  the  suggestion  made  by  the  Chair  yesterday 

The  PREsmENT  pro  tempore.  The  manager  will  permit  the  Chair 
to  make  a  statement,  and  possibly  it  may  make  the  argument  un- 
necessary. 

Mr.  Manager  Clatton.  I  submit  to  the  suggestion  of  the  Chair 

very  cheerfully. 

xhe  PREsmENT  PRO  tempore.  The  Chair  simply  wishes  to  know 
whether  it  is  the  purpose  or  design  of  the  managers  to  offer  this 
deposition  upon  the  ground  that  they  have  been  deceived  by  the 
witness  and  entrapped  by  him. 

Mr.  Manager  Sterling.  Yes,  sir ;  that  is  one  of  the  reasons,  I  will 
say,  Mr.  President. 
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The  President  pro  tempore.  Very  well.  The  Chair  stated  yester- 
day if  it  was  offered  on  that  ground,  then,  in  the  opinion  of  the  Chair, 
it  would  be  competent  evidence.  The  Chair  still  adheres  to  that,  but 
will  hear  from  counsel  for  the  respondent  on  that  proposition. 

Mr.  Manager  Clayton.  Mr.  President,  I  wanted  to  know  if  I 
might  be  permitted — I  do  not  know  whether  I  can  be  permitted — ^to 
reply  to  Col.  Worthington,  I  beg  his  pardon,  I  should  have  said  Mr. 
Worthington,  after  he  has  concluded  or  if  I  shall  submit  my  ob- 
servation now.    I  wish  to  be  directed  bv  the  Chair  as  to  the  time. 

The  President  pro  tempore.  The  Chair  has  substantially  indi- 
cated his  purpose  to  rule  with  the  managers,  but  if  the  managers 
desire  it  they  will  be  further  heard  on  the  proposition. 

Mr.  Manager  Clayton.  Then  I  suppose  unless  the  Chair's  present 
mental  attitude  is  disturbed  by  the  argument  of  the  coimsel  for  the 
respondent  he  will  adhere  to  his  ruling.  If  he  should  indicate  a 
change,  then  I  shall  ask  to  be  heard. 

The  PREsmENT  pro  tempore.  If  after  hearing  from  counsel  for 
respondent  the  view  of  the  Chair  is  in  manner  changed  he  will  hear 
further  from  the  managers. 

Mr.  Worthington.  Mr.  President,  so  far  as  the  order  of  ar^- 
ment  is  concerned,  as  the  Chair  announced  the  other  day,  ordinarily 
the  objector  makes  his  objection,  the  opposing  side  answer  it,  and 
the  objector  has  the  conclusion.  I  was  about  making  the  opening, 
but  the  Chair  permitted  the  managers  to  state  what  they  have  to 
say  about  it,  and  I  can  now  reply,  so  far  as  I  am  concerned. 

The  President  pro  tempore.  The  attitude  of  the  Chair  is  that 
upon  the  proposition  as  presented,  the  evidence  would  be  admissible 
to  the  extent  that  it  contradicted  the  evidence  which  the  witness  had 
given  in  either  direct  or  indirect  examination,  upon  the  distinct 
ground  that  relying  upon  evidence  previously  given  by  him  they 
had  put  up  the  witness  and  had  been  entrapped  cjy  him  in  the  fadb 
that  ne  had  given  evidence  to  the  contrary  upon  this  examination. 

Mr.  Worthington.  Let  me,  in  the  first  place,  recur  to  what  hap- 
pened which  first  drew  attention  to  this  testimony  or  deposition,  or 
whatever  it  may  be  called,  that  Williams  made  to  Mr.  WriSey  Brown. 
This  is  what  took  place  on  page  191  of  the  record  of  these  pro- 
ceedings: ^ 

Q.  Who  was  present  when  Mr.  Brown  took  your  testimony? — ^A.  William  P. 
Boland  and  Wrisley  Brown. 

Q.  William  P.  Boland  was  there  all  the  time,  was  he  not? — ^A.  WUIiam  P. 
Boland  was  the  man  who  asked  all  the  questions. 

Q.  I  was  going  to  ask  you  whether  he  did  not  conduct  the  examination, 
largely? — ^A.  Yes;  he  conducted  the  inquiry. 

My  proposition,  in  the  first  place^  would  be  that  the  managers 
would  have  the  right  to  show  now  many  questions  were  asked  by 
Boland  and  what  was  the  proportion  of  those  to  the  (questions  asked 
altogether.    If  it  is  proposed  to  do  that,  I  have  no  objection. 

Now,  as  to  the  situation  in  reference  to  putting  in  this  deposition 
en  bloc,  I  certainly  submit,  Mr.  President,  it  is  unprecedented.  If 
the  managers  wish  to  show  that  as  to  certain  matters  in  his  state- 
ment before  Wrisley  Brown  under  oath  he  stated  things  which  were 
contradictory  to  what  he  testified  here,  either  on  the  direct  examina- 
tion or  on  the  cross-examination,  for  the  purpose  of  showing  that 
he  is  not  to  be  believed  on  his  oath,  if  they  put  a  witness  on  the 
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stand  whom  they  believed  to  be  a  credible  witness  and  were  surprised 
by  the  testimony,  and  want  to  show  that  he  has  made  statements  to 
the  contrary  elsewhere  for  the  purpose  of  showing  that  he  ought  not 
to  be  believed  on  oath,  they  have  that  right;  not  to  have  the  whole 
deposition  put  in,  but  such  parts  of  it  as  they  think  will  have  that 
eflPect.    If  they  offer  it  for  that  purpose,  we  have  no  objection. 

If,  on  the  other  hand,  the  purpgse  is  or  it  should  be  intended  to  use 
anything  that  was  said  there  for  the  purpose  of  refreshing  the  rec- 
ollection of  the  witness,  or  for  the  purpose  of  showing  merely  that 
he  has  made  different  statements  for  the  purpose  of  lettmg  the  Senate 

Set  at  the  truth  of  the  matter,  the  first  principle  of  the  law  of  evi- 
ence  and  the  first  principle,  it  seems  to  me,  of  common  justice  is 
that  Mr.  Williams  must  be  brought  here  and  must  be  asked  whether 
he  did  not  testify  thus  and  so  before  Mr.  Wrisley  Brown,  so  that 
he  mav  be  afforded  the  opportunity  which  every  witness  is  afforded 
when  it  is  undertaken  to  show  that  he  made  contradictory  statements 
to  the  court,  and  to  see  what  explanation  he  has  to  make  of  them. 

Now,  if  it  is  proposed  to  read  the  whole  deposition,  without  refer- 
ence to  whether  it  bears  upon  an3i;hing  that  was  said  here  or  not,  or 
without  having  Mr.  Williams  brought  here,  it  seems  to  me  that  that 
can  not  be  done  and  that  it  would  Sb  very  unfair  to  Judge  Archbald 
as  well  as  unfair  to  the  witness  himself. 

The  PREsmENT  pro  tempore.  If  the  proposition  be  simply  to  dis- 
prove the  statement  of  the  witness  as  to  the  number  or  questions 
which  had  been  asked  by  Mr.  Boland,  the  Chair  would  undoubtedly 
rule  that  only  the  questions  themselves  could  be  put  in  evidence  for 
the  purpose  of  contradicting  him  to  that  extent.  But  the  Chair 
thinks  it  is  a  well-recognized  rule,  which  is  found  in  every  jurisdic- 
tion, that  where  a  witness  is  put  up  by  a  party  and  where  the  party 
who  offers  him  as  a  witness  has  had  previous  information  from  him  as 
to  what  his  testimony  would  be,  and  upon  his  examination  he  gives 
testimony  contrary  to  that  former  testimony,  the  party  offering  that 
witness  can  prove  the  former  statements  of  the  witness  if  he  will  state 
in  his  place  that  he  has  been  entrapped  by  him ;  that  relying  upon  the 
evidence  that  he  had  given  and  that  he  would  again  testify  as  he  had 
previously  done,  they  have  put  him  up  and  they  have  been  entrapped 
and  surprised  by  the  fact  that  he  then  testified  to  matters  in  conflict 
to  what  he  had  previously  testified. 

The  Chair  thinks  that  is  a  well-recognized  rule  of  law.  It  is  not 
for  the  purpose  of  impeaching  the  witness,  though  it  might  be  called 
one  class  of  impeachment.  It  is  for  the  purpose  of  negativing  testi- 
mony which  he  had  given  and  which  the  counsel  otherwise  would  be 
bound  by,  they  themselves  having  put  him  up. 

It  is  upon  that  ground  alone  that  the  Chair  made  the  same  an- 
nouncement yesterday  he  now  makes.  If  the  managers  yesterday 
had  stated  that  they  offered  the  deposition  on  the  ground  that  they 
had  been  entrapped,  the  Chair  would  then  have  ruled  that  in  the 
opinion  of  the  Chair,  subject,  of  course,  always  to  the  jiidgment  of 
the  Senate,  the  deposition  could  be  received. 

The  Chair  will  add,  so  far  as  the  bulk  of  this  testimony  is  con- 
cerned, unless  it  is  in  the  main,  generally  as  well  as  specifically, 
upon  the  particular  points  in  which  the  counsel  have  been  entrapped, 
that  only  such  parts  of  it  as  do  relate  to  that  contradiction  in  his 
testimonv  would  be  admissible,  but  on  the  statement  of  the  counsel 
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that  they  have  been  thus  entrapped  the  Chair  is  of  the  opinion  that 
to  that  extent  it  is  admissible. 

Mr.  WoRTHiNGTON.  Let  me  add  just  one  word,  Mr.  President.  I 
concede  that,  if  the  managers  offer  the  evidence  for  the  purpose  of 
showing  that  they  had  been  entrapped,  it  would  be  competent,  and 
we  would  not  object,  provided  it  is  put  in  for  the  purpose  of  showing 
that  the  witness  is  not  to  be  believed  on  oath.  Tnat  is  the  reason  it 
can  be  admitted.  I  submit  now,  Mr.  President,  that  statements 
made  under  such  circumstances  by  any  witness  in  an  ex  parte  ex- 
amination up  there  in  Scranton,  when  Judge  Archbald  was  not 
present  and  was  not  represented  by  counsel,  can  not  be  used  as 
evidence  of  facts  testified  to  he.re  as  against  him.  No  evidence  can 
be  used  as  against  Judge  Archbald  except  that  which  was  taken 
when  he  had  an  opportunity  to  be  heard. 

The  PnEsmENT  pro  tempore.  Counsel  for  the  respondent  will,  of 
course,  have  the  right  to  recall  the  witness  and  require  him  to  make 
such  explanation  of  the  apparent  conflict  as  is  proper  and  consistent 
with  his  information;  he  is  not  debarred  from  that  privilege,  but 
the  Chair  will  respectfully  suggest  to  the  counsel  that  the  purpose 
of  that  rule  is  not  to  impeach  a  witness  and  establish  the  fact  that 
he  is  not  to  be  believed  on  oath,  because  if  that  were  the  case  a 
party  could  never  put  up  an  adverse  witness.  He  is  entitled  to  the 
testimony  of  this  witness,  and  he  is  entitled  to  have  the  truth  ascer- 
tained from  the  testimony  of  the  witness  and  from  his  conflicting 
statements,  so  far  as  that  can  be  done  by  the  court.  The  Chair  has 
said  "  the  court,"  but  he  means  any  court,  not  simply  this  one.  The 
Chair  thinks  that  is  a  correct  rule  of  law,  and  that  is  the  principle 
upon  which  it  is  based. 

Mr.  WoRTHiNGTON.  That  what  was  said  to  Mr.  Brown  in  Scranton 
is  evidence  against  Judge  Archbald  ? 

The  President  pro  tempore.  It  is  for  the  purpose  of  negativing 
the  testimony  which  he  has  now  stated  in  conflict  with  his  previous 
statements.  That  is  the  purpose  of  it.  The  counsel  will  recognize 
the  fact  that  a  party  when  he  puts  up  a  witness  is  bound  by  his  evi- 
dence, and  when  that  witness  gives  evidence  which  is  adverse  to  the 
interest  of  the  party  putting  him  up,  but  has  previously  made  state- 
ments upon  which  the  party  relied  when  he  put  him  up,  the  party 
is  entitled  to  introduce  that  evidence  for  the  purpose  of  negativing 
the  effect  of  that  unfavorable  testimony.  That  is  the  extent  to  which, 
as  the  Chair  understands,  the  purpose  of  the  introduction  of  the 
evidence  is  limited. 

Mr.  Simpson.  Does  not  the  Chair  think  that  the  mana^rs  are 
obliged,  even  under  that  rule,  to  pick  out  the  evidence  which  they 
say  caused  them  to  be  entrapped  and  not  put  in  bulk  a  deposition 
of  28  pages — for  that  is  what  they  are  undertaking  to  do  ? 

The  PRESmENT  pro  tempore.  The  Chair  stated  that  unless  the  evi- 
dence was  contradictor^^  of  evidence  which  the  witness  had  given, 
unless  it  was  either  specifically  or  in  the  main  generally  so,  of  course 
that  which  was  not  so  classified  would  not  be  admittea.  The  Chair 
3S  not  able  to  say  whether  there  are  matters  in  the  paper  which  go 
beyond  that  limitation.  If  there  are,  the  Chair  thinks  the  sugges- 
tion of  counsel  is  correct,  and  that  that  additional  matter  should  not 
be  admitted. 
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Mr.  Simpson.  Then  there  is  but  one  way  to  do. 

The  President  pro  tempore.  The  Chair  would  suggest  that  as 
that  is  a  voluminous  document,  possibly  it  had  better  be  withheld — 
there  is  ample  time  for  it — for  the  purpose  of  having  counsel  ex- 
amine and  aetermine  what  part  is  strictly  contradictory  and  what 
is  not. 

Mr.  Manager  Sterling.  There  are  63  pages.  The  evidence  which 
contradicts  Mr.  Williams's  statement  is  scattered  through  the  entire 
deposition.  Of  course  we  do  not  care  to  take  the  time  of  the  court 
to  read  any  part  of  that,  except  that  which  does  contradict  it ;  and, 
at  the  suggestion  of  the  President,  we  will  withhold  it  and  pick  out 
those  paits  that  we  want  to  read  and  submit  them  at  some  other  time. 

Mr.  Simpson.  And  advise  counsel  for  the  respondent  which  they 
are,  so  that  if  there  is  any  objection  to  them  it  may  be  brought  to  the 
attention  of  the  President. 

Mr.  Manager  Stermng.  I  did  not  catch  the  suggestion. 

Mr.  Simpson.  And  advise  counsel  which  are  uie  parts  which  the 
managers  think  ought  to  be  read  under  the  rule,  so  that,  if  there  is 
any  objection  to  their  reading  any  part  of  them,  the  President  and 
the  Senate  may  know  of  it  and  rule  upon  it  in  due  course. 

Mr.  Manager  Sterling.  We  will  submit  it  to  counsel  for  the  re- 
spondent. 

Mr.  Manager  Clayton.  Mr.  President,  may  I  inquire  when  the 
argument  on  the  admissibility  of  this  testimony  will  be  concluded? 
The  counsel  for  the  respondent  yesterday  claimed  the  right  to  con- 
clude, and  the  Chair  very  kindly — and  I  thank  him  for  it — made  a 
very  valuable  suggestion,  which  should  guide  the  coimsel.  It  seems 
to  me  that  the  Chair  has  been  very  indulgent  and  has  prolonged  the 
debate  between  the  Chair  and  counsel  for  the  respondent.  I  wish  to 
know  if  the  debate  upon  this  proposition  is  to  be  continued  to- 
morrow, or  if  when  we  indicate,  in  response  to  the  suggestion  of  the 
Chair,  what  we  think  is  admissible,  that  will  conclude  the  debate, 
and  the  Chair  will  then  declare  the  deposition  or  the  paper  admitted 
to  evidence  without  any  further  debate  on  the  question  ? 

The  President  pro  tempore.  The  Chair  did  not  desire  to  discrimi- 
nate against  the  managers.  He  decided  in  favor  of  the  managers 
and  did  not  suppose  that  any  further  argument  would  be  desired  on 
that  side.  Of  course,  if  an  issue  is  hereafter  raised  as  to  which  part 
of  the  paper  is  admissible  and  which  part  of  it  should  be  excluded, 
then  the  same  rule  will  apply  as  to  the  continuation  of  the  discus- 
sion, and  certainly  both  sides  shall  have  full  right  to  be  heard  upon 
it.  The  Chair  only  now  puts  it  upon  the  ground  that  he  has  decided 
the  paper  admissible  so  &r  as  it  contains  the  matter  in  question. 

Mr.  Manager  Clayton.  I  so  understand.  I  think  that  so  far  as 
the  matter  now  stands  the  argument  has  been  concluded. 

The  PREsmENT  pro  tempore.  It  has  been. 

Mr.  Manager  CiiAYton.  Mr.  President,  the  other  day  in  the  open- 
ing of  this  case,  Mr.  G.  A.  Bichardson  was  subpoenaed  as  a  witness 
on  behalf  of  the  managers  of  the  House  of  Representatives,  and 
service  was  made  upon  him,  according  to  the  return,  as  I  have  been 
informed  by  the  Sergeant  at  Arms  ot  the  Senate.  A  telegram  has 
been  received  here  at  Washington — I  have  forgotten  exactly  by 
whom,  but  it  was  called  to  my  attention — containing  a  request  on  the 


270  IMPEACHMENT   OF  KOBBBT  W.   ABCHBALD. 

Eart  of  Mr.  Richardson  that  he  be  notified  when  his  presence  would 
e  required.  He  was  notified  yesterday  by  wire.  I  had  the  clerk  of 
the  Judiciary  Committee  of  the  House  ot  Representatives  send,  at 
my  instance,  a  wire  to  Mr.  Richardson  informing  him  that  he  must 
be  here  to-day.  He  is  not  here ;  and  we  wanted  to  examine  him  at 
this  time  for  the  orderly  conduct  and  presentation  of  the  case.  I 
shall  therefore  ask  for  an  attachment.  First,  I  will  ask  if  the  Chair — 
and  I  rather  think  in  a  matter  of  this  sort  that  is  the  proper  course — 
if  service  has  been  made  upon  Mr.  Richardson? 

The  President  pro  tempore.  The  Chair  is  informed  by  the  Assist- 
ant Sergeant  at  Arms  that  this  witness  is  ill  and  in  a  hospital  in 
New  York,  consequent  upon  a  stroke  of  paralysis,  and  that  the 
oflScers  have  not  been  permitted  to  serve  him. 

Mr.  Manager  Clayton.  Mr.  President,  I  should  not  insist  upon  an 
order  of  attachment  if  that  statement  could  be  made  to  the  Senate 
under  oath,  that  from  reliable  information  the  deponent  believes — 
and  he  will  state  the  facts  upon  which  he  founds  that  belief — that 
this  witness  is  ill  and  detained  by  the  circumstances  which  have  just 
been  stated  by  the  Chair.  I  shall  not,  however,  now  ask  for  the 
order. 

The  President  pro  tempore.  The  Chair  suggests  that  the  applica- 
tion for  the  order  be  postponed  until  to-morrow,  as  the  oflScer  from 
whom  this  information  has  been  secured  and  who  endeavored  to 
make  the  service  is  not  now  immediately  in  the  Capitol  Building, 
but  the  information  will  be  definitely  given  to  the  managers  to- 
morrow. 

Mr.  Manager  Clayton.  I  can  say,  then,  that  the  managers  will 
adopt  the  suggestion  made  by  the  Chair,  and  will  let  it  take  that 
course. 

Mr.  Manager  Sterling.  Mr.  President,  in  the  event  the  witness  is 
sick  and  can  not  appear,  we  shall  offer  the  deposition  of  his  evidence 
that  was  made  before  the  Judiciary  Committee  in  lieu  of  his  testi- 
mony here.  I  do  not  know  whether  or  not  there  will  be  any  objec- 
tion to  that  by  counsel. 

Mr.  Simpson.  When  we  get  that  far  we  will  decide  that,  Mr. 
Sterling. 

I  may  say,  Mr.  President,  there  will  be  no  necessity  to  call  the 
steno^apher  who  took  the  testimony.  If  we  agree  that  it  shall  be 
read,  it  may  be  read  from  the  printed  book.  If  we  disagree,  we 
shall  still  agree  that  the  printed  book  shows  it  with  substantial 
accuracy,  so  that  you  may  have  no  more  trouble  about  it. 

Mr.  Manager  Norris.  May  I  ask  the  counsel  whether,  since  we  have 
another  witness  who  is  in  the  same  condition,  that  will  apply  to 
witness  Watson? 

Mr.  Simpson.  That  will  apply  to  any  witness  whatsoever. 

Mr.  Manager  Sterling.  It  will  not  be  necessary  to  call  the  stenog- 
rapher in  any  case  where  we  can  agree  that  the  printed  testimony 
shall  be  subject  only  to  such  objections  as  the  stenographer's  testi- 
mony would  be  subject  to. 

Mr.  Simpson.  Precisely  so,  sir. 

Mr.  Manager  Ci^yton.  Mr.  President,  do  I  understand  the  counsel 
to  assent  to  this  proposition  as  bein^  the  law — it  is  the  law  in  some  of 
the  States  of  tiie  Union,  if  not  in  all  of  them — ^that  where  a  witness 
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has  appeared  before  a  court,  has  been  duly  sworn,  examined,  and 
cross-examined  by  the  person  accused  or  by  the  person  entitled  to 
cross-examine  him,  if  the  witness  is  dead  or  is  beyond  the  jurisdic- 
tion of  the  court,  it  is  quite  competent  to  introduce  his  testimony 
given  in  the  former  court  proceeding.  I  understand  that  proposition 
to  be  agreed  to. 

Mr.  WoRTHiNGTON  and  Mr.  Simpson.  No !    No ! 

Mr.  Manager  Clayton.  Of  course  the  testimony  is  subject  to  legal 
exceptions.    That  rule  applies  only  to  legal  testimony. 

The  President  pro  tempore.  The  Chair  will  rule  on  that  question 
when  such  evidence  is  offered. 

Mr.  Manager  Clayton.  I  was  not  asking  the  Chair  to  rule  upon  it. 
I  was  only  asking  for  information — if  the  counsel  for  the  respondent 
assented  to  that  proposition. 

Mr.  WoRi'uiNGTON.  I  will  state  to  the  managers  that  I  do  not 
as?ent  to  it.  It  mav  be  that  as  to  any  testimonv  they  mav  offer  we 
will  not  object  to  its  going  in ;  but  if  we  do  it  will  be  on  the  ground 
that  we  do  not  object  to  the  testimony  getting  before  the  Senate 
becaui^e  we  think  it  states  the  facts;  but  if  the  question  of  law  should 
arise  ns  to  whether  they  have  any  right  to  use  testimony  taken  before 
the  Judiciary  Committee,  we  shall  probably  want  to  have  that  matter 
settled  by  the  Presiding  Officer  or  by  the  Senate. 

The  President  pro  tempore.  The  managers  will  call  their  next 
witness. 

George  F.  Brownell  entered  the  Chamber. 

The  President  pro  tempore  (to  the  witness).  Give  your  name  and 
address  to  the  Secretary. 

Tho  Witness.  George  F.  Brownell,  50  Church  Street,  New  York 
City. 

The  witness,  having  been  duly  sworn,  was  examined,  and  testified 
as  follows: 

Q.  (By  Mr.  Manager  Rowland.)  Mr.  Brownell,  where  do  you 
reside? — A.  New  York  City. 

Q.  What  is  your  business? — A.  I  am  a  member  of  the  New  York 
har  and  am  a  railroad  official. 

Q.  What  railroad  are  you  connected  with? — A.  Principally  with 
the  Erie  Railroad  Co. 

Q.  What  official  capacity  do  you  have  with  the  Erie  Railroad 
Co.  ?--A.  Vice  president  and  general  solicitor  of  the  Erie  Rail- 
road Co. 

Q.  Where  are  your  offices  in  New  York  City  ? — A.  50  Church  Street. 

Q.  What  relation  does  the  Erie  Railroad  sustain  to  the  Hillside 
Coal  &  Iron  Co.  ? — A.  That  of  stockholder. 

Q.  What  relation  does  it  sustain  as  to  whether  or  not  it  is  a  ma- 
jority stockholder  or  controls  all  the  stock? — ^A.  It  is  the  owner  of 
substantially  all  of  the  capital  stock. 

Q.  How  about  the  officefe  of  the  Hillside  and  the  Erie?  Are 
they  interlocking  officers? — A.  A  number  of  the  officers  of  the  Erie 
Railroad  Co.  are  also  officers  of  the  Hillside  company. 

Q,  On  or  about  August  4,  1911,  did  the  Erie  road  have  any  litiga- 
Cion  in  the  Commerce  Court  of  the  United  States? — A.  At  that  time^ 
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there  were  two  cases  on  the  docket  of  the  Commerce  Court.    I  will 


say 

Mr.  Manager  Howland.  That  answers  the  question. 
.    Mr.  Simpson.  The  witness  has  a  right  to  explain  it,  so  as  to  make 
it  clear. 

Mr.  Manager  Howland.  The  manager  is  asking  the  questions  just 
now.  There  will  be  plenty  of  opportunity  to  explain  all  of  these 
questions  in  due  order. 

Mr.  Simpson.  I  submit,  Mr.  President,  when  a  witness  is  answering 
a  question  he  has  a  ri^ht  to  complete  his  answer  so  as  to  make  it  dear 
to  the  Senate  what  his  answer  is,  and  the  manager  has  no  right  to 
interrupt  him  in  making  a  clear  statement  as  to  what  his  answer  is. 
If  the  witness  gets  beyond  that  point,  of  course  the  manager  has  the 
right  to  interrupt  him. 

Mr.  Manager  Clayton.  Mr.  President,  I  desire  to  make  a  remark, 
with  your  permission.  If  the  counsel  wishes  to  arrest  the  examina- 
tion, if  counsel  objects  to  the  question  asked  by  the  manager  or  to 
the  conduct  of  the  manager,  the  rules  of  the  Senate,  as  I  understand, 
and  of  this  court  require  him  to  address  the  Chair  and  through  the 
Chair  make  known  his  objection,  and  not  by  injecting  these  "  side- 
bar "  remarks  that  are  common  to  a  courthouse,  but  I  am  glad  to  say 
are  uncommon  in  the  practice  of  the  Senate  sitting  as  a  Court  of 
Impeachment. 

The  President  pro  tempore.  The  Chair  will  rule  that  the  manaeer 
has  the  right  to  conduct  his  examination  in  his  own  way  and  confine 
it  within  the  limits  of  his  questions,  if  he  desires  to  do  so,  and  that 
then  the  witness  shall,  before  he  leaves  the  stand,  have  full  oppor- 
tunity to  explain  any  answer  he  has  made.  The  manager  in  exam- 
ining a  witness  has  the  right  to  confine  him  within  the  limits  of  the 
interrogation  which  he  desires  to  submit,  but  the  witness  certainly 
must  have  the  opportunity^  either  before  the  direct  examination  con- 
cludes or  under  cross-examination,  to  explain  fully  any  answer  which 
he  may  make. 

Q.  (By  Mr.  Manager  Howland.)  Mr.  Brownell,  are  you  ac- 
quainted with  Judge  Archbald  ? — ^A.  Slightly,  sir. 

Q.  Where  did  ^ou  first  meet  the  judge? — ^A.  I  first  met  Judge 
Archbald  in  Washington,  shortly  after  the  organization  of  the  Com- 
merce Court,  when  1  was  present  in  the  courthouse,  and,  t<^ther 
with  other  members  of  the  bar,  was  presented  by  the  chief  justice 
to  .Judge  Archbald,  in  common  with  the  other  justices  of  the  Com- 
merce Court. 

Q.  Did  you  have  any  correspondence  or  have  you  received  any 
letters  from  Judge  Archbald  ? — ^A.  On  the  1st  day  of  August,  19li, 
I  received  a  note  from  Judge  Archbald,  bearing  date  of  July  31,  to 
which  I  made  a  reply  on  the  date  of  its  receipt.  I  have  had  no  other 
correspondence  with  him. 

Q.  I  hand  you  a  paper  writing  and  ask  you  whether  or  not  that  is 
the  note  which  you  received  from  Judge  Archbald  on  the  date  you 
mention. — ^A.  Yes,  sir. 

Mr.  Manager  Howland.  I  will  ask  to  have  the  letter  read  by  the 
Secretary  and  then  I  will  offer  it  in  evidence.  I  do  not  know  what 
exhibit  it  will  be,  but  it  will  be  the  next  consecutive  number. 

The  PB£sn>ENT  pro  tempore.  The  Secretary  will  read  as  requested. 
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The  Secretary  read  the  paper,  marked  "Exhibit^9,"  as  follows : 

U.  S.  S.  Exhibit  19. 
[United  States  Commerce  Court.] 

ScBANTON,  Pa.,  July  St. 
Deab  Sib  :  Permit  me  to  Inquire  whether  you  are  to  be  in  your  office  on  Friday 
of  this  week,  and  at  what  hour,  other  than  between  2  and  3,  It  would  be  con- 
Tenient  for  you  to  see  me.    I  am  to  be  in  New  York  that  day  and  may  desire  to 
call  and  see  you  for  a  few  minutes. 
Yours,  very  truly, 

R.  W.  Abchbald. 

The  Secretaby.  On  the  front  page  is  the  stamp : 

Brie  Railroad,  August  1,  1911.    Vice  president  and  general  solicitor. 

Mr.  Manager  Rowland.  Mr.  President,  I  offer  that  letter  in  evi- 
dence and  a^  to  have  it  marked. 

The  PREsroENT  pro  tempore.  The  letter  just  read  is  in  evidence. 

Q.  (By  Mr.  Manager  Howland.)  Did  you  reply  to  that  letter 
from  Judge  Archbald,  Mr.  Brownell  ? — A.  Yes,  sir ;  on  August  1.  ^ 

Q.  I  will  hand  you  a  paper  writing  and  ask  you  to  identify  it.  if 
you  will.  [The  paper  was  handed  to  the  witness.]  What  is  tnat 
paper  writing? — ^A.  It  is  a  carbon  copy  of  the  letter  I  wrote  to  Judge 
Archbald  on  the  date  of  August  1,  in  reply  to  the  one  which  has  jiSt 
been  read. 

Q.  Written  by  you  or  dictated  by  yourself  in  reply  to  that? — A.  It 
was  dictated  by  myself.  It  bears  the  initial  of  my  stenographer,  and 
the  original  was  signed  by  me. 

Mr.  Manager  Rowland.  I  now  ask  to  have  the  letter  read. 

The  President  pro  tempore.  The  Secretary  will  read  the  letter. 

The  Secretary  read  the  letter,  marked  "  Exhibit  20,"  as  follows : 

U.  S.  S.  Exhibit  20. 

August  1,  1911. 
Hon.  R.  W.  Archbald,  Bcranton,  Pa, 

Deab  Sir:  I  have  just  received  your  favor  of  yesterday.  Unless  prevented 
by  something  now  unforeseen,  I  will  be  at  my  office  all  day  Friday  and  shall  be 
glad  to  see  you  at  any  time  convenient  for  you  which  you  may  designate.  If 
equally  convenient  for  you,  I  would  suggest  some  time  between  10  and  12  a.  m., 
or,  if  you  have  no  other  engagement  for  that  hour,  I  would  be  very  glad  to  have 
you  lunch  with  me  at  the  Railroad  Club,  which  is  in  this  building,  at  1  o'clock. 
Yours,  very  truly, 


Mr.  Manager  Howland.  I  now  offer  the  letter  in  evidence  and  ask 
to  have  it  marked  the  proper  number  as  an  exhibit. 

The  PREsmENT  pro  tempore.  That  will  be  done. 

Q.  (By  Mr.  Manager  Howland.)  Mr.  Brownell,  did  Judge  Arch- 
bald keep  the  engagement  which  you  made  with  him  in  this  corre- 
spondence?— A.  I  do  not  understand  that  I  made  an  engagement 
by  the  corresoondence. 

Q.  Did  Juage  Archbald  meet  you  at  your  office  at  the  time  which 
you  suggested  ? — ^A.  I  did  not  receive  any  further  word  or  message 
from  Judge  Archbald,  but  he  called  at  my  office  during  the  forenoon 
of  Friday,  August  4. 

81525— S.  Doc.  1140,  vol  1,  62-3 18 


274  IMPEACHMENT  OF  ROBERT  W.   AROHBALD. 

Q.  What  did  Judge  Archbald  say  to  you  when  he  called? — ^A.  I 
can  only  give  you  my  best  recollection  of  the  substance.  I  can  not 
undertake  to  state  the  language  or  the  conversation. 

Q.  What  did  he  say,  to  the  best  of  your  recollection  ? — A.  Judge 
Archbald  said,  in  substance,  that  he  was  interested  in  an  endeavor 
to  clear  up  the  title  to  certain  coal  property  near  Scran  ton  or  Moosic, 
Pa. ;  that  the  Hillside  Coal  &  Iron  Co.  had  or  claimed  some  interest 
or  claim,  as  I  imderstood,  of  a  disputed  fractional  character  to  this 
property;  that  negotiations  had  been  had  with  Capt.  May,  the  then 
general  manager  of  the  Hillside  Coal  &  Iron  Co.,  tor  the  acquisition 
of  this  claim  or  interest  of  the  Hillside  company ;  that  no  reply  had 
been  received — ^no  final  reply — and  that  he  understood  that  the 
matter  had  been  referred  to  the  New  York  offices ;  that  he  was  in  the 
city,  I  understood  him  to  say,  in  connection  with  other  matters  than 
court  duties,  and  that  he  had  called  for  the  purpose  of  ascertaining 
where  the  matter  was.*   My  recollection  is  that  he  said 

Mr.  Manager  Howland.  Go  ahead,  if  he  said  anything  further. 

The  Witness.  My  recollection  is  that  he  said  that  he  did  not  know 
any  other  of  the  New  York  officers  of  the  company  except  myself, 
and  so  had  taken  the  liberty  of  asking  me  if  I  could  tell  him  who 
would  have  charge  of  the  subject  matter.  I  said  to  Judge  Arch- 
bald  

Q.  Wait  a  minute.  I  was  about  to  ask  you  what  you  said  to  Judge 
Archbald  in  reply  to  this  preliminary  statement  of  his.  Now,  go 
ahead. — ^A.  I  said  to  Judge  Archbald  that,  while  I  was  counsel  for 
the  Hillside  Coal  &  Iron  Co.,  I  was  not  an  executive  officer  of  that 
company  and  had  nothing  to  do  with  its  business  operations;  that 
Mr.  G.  A.  Richardson  was  the  sole  vice  president  at  tnat  time  of  the 
Hillside  Coal  &  Iron  Co.  and  was  the  official  to  whom  Capt.  May 
reported;  that  Mr.  Richardson  would  probably  know  of  the  matter  or 
at  least  would  know  who  would  have  it  in  charge. 

Q.  That  is  what  you  told  him? — ^A.  In  part.  I  further  said  to 
him,  according  to  the  best  of  my  recollection,  that  if  he  desired  I 
would  introduce  him  to  Mr.  Richardson.  The  best  of  my  recollection 
is  that  I  volunteered  that  myself,  and  that  it  was  not  asked. 

Q.  Now,  if  you  will  allow  me  to  ask  you  another  question,  Mr. 
Brownell,  after  you  had  at  some  considerable  length  explained  to 
Judge  Archbald  the  fact  that  you  were  not  an  executive  omcer,  what 
did  you  do? — A.  I  offered  to  mtroduce  him  to  Mr.  Richardson  if  he 
so  desired.  He  said  that  he  would  be  glad  for  me  to  do  so.  I  went 
with  him  into  the  office  of  Mr.  Richardson. 

Q.  If  you  will  allow  me,  did  you  introduce  him  to  Mr.  Richard- 
son ? — A.  I  introduced  him  to  Mr.  Richardson. 

Q.  What  took  place  in  your  presence  after  you  had  introduced  him 
to  Mr.  Richardson  ? — A.  Very  little.  I  left  almost  immediately  after- 
wards. I  did  not  rejnain  during  the  conversation.  I  had  a  slight 
conversation 

Q.  I  think  that  answers  the  question A.  I  had  a  slight  conver- 
sation with  Mr.  Richardson  at  the  time  I  introduced  the  judge. 

Q.  I  ask  you  to  relate  what  took  place  while  Judge  Archbald,  Mr. 
Richardson,  and  yourself  were  present,  after  you  had  introduced  him 
to  Sfr.  Richardson. — A.  To  the  best  of  my  recollection,  I  said  to  him 
in  substance  that  Judge  Archbald  said  that  he  had  had  or  that  some 
one  had  had  negotiations  with  Capt.  May  in  regard  to  some  coal  prop- 
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erty  or  this  coal  proi>erty — I  do  not  remember  whether  or  not  at  the 
time  I  had  a  description' of  it — and  that  he  desired  to  know  who  had 
the  matter  in  charge  and  to  obtain  some  definite  answer.  Mr.  Richard- 
son said  that  he  recalled  having  had  a  conversation  with  Capt.  May 
upon  the  subject  and  that  he  would  talk  with  Judge  Archbald. 
Thereupon  I  left,  and  I  do  not  know  at  all  of  the  conversation  that 
occurred  between  them. 

Q.  And  Mr.  Richardson  was  the  man  who  had  charge  of  the  Hill- 
side Coal  &  Iron  Co.  matters  and  was  the  immediate  superior  to 
Capt  May  in  that  company? — A.  He  was  the  sole  vice  president — 
his  superior — and  did  have  charge  under  the  president. 

Q.  Oh,  under  the  president? — A.  Yes. 

Q.  Will  you  kindly  give  us,  Mr.  Brownell,  the  title  of  the  two 
suits  which  you  say  were  pending  in  the  Commerce  Court  on  or 
about  August  4,  1911? — A.  As  nearly  as  I  can  recollect,  without  re- 
ferring to  memoranda,  the  title  of  one  of  the  cases  was  "  The  Balti- 
more &  Ohio  Railroad  Co.  et  al." — ^the  "  et  al."  meaning  a  number 
of  other  railroad  companies — "  against  the  Interstate  Commerce 
Commission.'' 

Q.  Do  you  remember  the  number?  Was  the  number  38?  Does 
that  suggest  anything  to  you  ? — ^A.  The  one  to  which  I  now  refer  to 
identify  it  was  the  one  commonly  known  as  the  Differential  Fuel  Coal 
Sate  case,  and  was  not  an  appeal  from  a  decree  of  the  commission,  as 
I  now  recall,  and  there  were  no  intervening  parties.  In  that  way  I 
mav  distinguish  it  from  the  other. 

Q.  What  was  the  other? — A.  The  other  was  The  Baltimore  &  Ohio 
Railroad  Co.  et  al.  against  the  Interstate  Commerce  Commission, 
and  there  had  intervened,  in 'addition  to  the  railroad  companies  as 
petitioners,  Arbuckle  and  Jamison  as  two  partners  under  the  name  of 
the  Jay  Street  Terminal  and  the  Brooklyn  Eastern  District  Terminal 
Co.  There  also  intervened — and  it  appeared  in  the  title  in  the 
Supreme  Court  and  in  the  Commerce  Court — one  other  party 

Q.  Now,  Mr.  Brownell,  those  two  cases 

Mr.  WoRTHiNGTON.  He  has  not  finished  describing  the  case. 

Mr.  Manager  Howland.  Excuse  me,  I  thought  he  had  finished. 

The  Witness.  You  asked  me  for  all  the  parties,  and  I  was  trying 
to  the  best  of  my  recollection  to  give  them.  There  was  simply  one 
more  intervenor — the  Federal  Sugar  Co. 

Q.  You  had  immediate  charge  of  these  matters  in  the  Commerce 
Court  and  argued  the  cases  there? — A.  There  were,  I  think,  six 
attorneys  of  record,  but  I  bore  the  laboring  oar  there  in  that  case 
and  in  the  Supreme  Court. 

Q.  There  and  in  the  Supreme  Court  both?— A.  Yes,  sir;  for  the 
railroad  company.  Other  counsel  represented  in  argument  the  inter- 
veningparties. 

Q.  When  was  the  argument  submitted  in  the  Baltimore  &  Ohio 
case? — A.  The  Differential  Coal  Rate  case,  which  was  argued  by 
counsel  for  the  Baltimore  &  Ohio  Co.,  was  argued  in  the  Commerce 
Court  in  May,  probably  the  15th  or  17th  of  May,  upon  the  motion  of 
the  Government  and  the  Interstate  Commerce  Commission  to  dismiss 
the  complaint  for  want  of  equity  and  the  motion  on  the  part  of  the 
petitioners  for  a  temporary  injunction. 

Q.  Was  that  in  May,  1911  ?— A.  Yes,  sir. 
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Q.  The  Federal  Sugar  Co.  case  was  the  other  case,  was  it  not! — 
A.  Yes,  sir. 

Q.  That  is  sometimes  referred  to  in  common  parlance  as  the 
Lighterage  case? — ^A.  I  have  heard  it  in  these  proceedings  referred 
to  as  such,  but  whenever  so  referred  to  it  is  the  same  that  I  refer  to 
ns  the  Federal  Sugar  Befining  Co.  case. 

•  Q.  Have  you,  smce  you  introduced  Judge  Archbald  to  Mr.  Rich- 
ardson and  retired  from  the  room,  had  any  correspondence  with 
Judge  Archbald,  or  have  you  had  any  conferences  or  conversations 
with  him? — A.  No  correspondence  or  communication,  written  or 
oral. 

Mr.  Manager  Howland.  I  think  the  counsel  for  the  respondent 
may  take  the  witness. 

The  President  pro  tempore.  The  witness  is  with  the  counsel  for 
the  respondent. 

Cross-examination  by  Mr.  Worthington  : 

Q.  Can  you  tell,  Mr.  Brownell,  when  the  case  which  Mr.  How- 
land  referred  to  as  the  Lighterage  case  was  first  taken  into  the  Com- 
merce Court,  when  the  petition  there  was  filed,  and  whether  there 
could  have  been  anything  of  that  case  to  get  on  the  trial  list? — ^A. 
My  recollection  would  be  the  1st  or  shortly  before  May,  1911. 

Q.  At  all  events  there  was  no  such  case  there  on  the  31st  of  March, 
1911?— A.  No,  sir. 

Q.  Do  you  remember  whether  in  the  conversation  you  had  with 
Judge  Archbald,  either  when  he  was  with  you  or  when  you  and  he 
were  with  Mr.  Richardson,  anything  was  said  about  Capt.  May,  in 
reference  to  complaints  against  him  or  the  reverse? — ^A.  I  have  no 
recollection  of  anything  in  the  nature  of  a  complaint  against  Capt. 
May,  sir. 

Q.  Do  you  remember  anything  complimentary  to  him  being  said? — 
A.  To  the  best  of  my  recollection,  in  Mr.  Richardson's  omie,  a  re- 
mark was  made  by  Judge  Archbald,  or  some  reference  to  Capt.  May, 
which  was  in  the  nature  of  a  complimentary  l^emark. 

Q.  Do  you  remember A.  I  can  not  recall  what  it  was. 

Q.  At  any  time  when  you  were  with  Judge  Archbald,  when  you 
were  either  in  Mr.  Richardson's  oflSce  or  your  oflSce  or  on  the  way 
there,  can  you  remember  whether  there  was  any  reference  to  Judge 
Archbald's  position  in  the  Commerce  Court? — A.  No,  sir. 

Q.  Or  to  any  cases  that  were  pending  or  might  be  pending  there? — 
A.  I  have  not  the  slightest  recollection  of  any. 

Q.  Did  Judge  Archbald  ask  anything  of  you  except  to  tell  him 
who  was  the  man  who  had  charge  of  me  matter  he  was  inquiring 
about? — A.  That  is  all,  sir. 

Q.  Had  you  heard  this  case,  which  we  now  speak  of  as  the  Lighter- 
age case,  referred  to  by  that  name  before  you  heard  it  was  so  called 
in  these  proceedings? — A.  I  do  not  recall  having  done  so. 

Q.  It  was  not  the  common  name  of  it? — A.  Among  counsel  and 
those  interested  we  have  been  accustomed  to  speak  of  it  as  the  Federal 
Sugar  Refining  Co.  case.  It  has  had  some  discussion  under  that 
title. 

Q.  So  far  as  you  know,  were  there  anv  papers  in  it  which  were 
backed  "Lighterage  case,"  or  in  which  the  word  "lighterage"  was 
used  in  the  title? — A.  No,  sir. 
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Q.  Do  you  recall  whether  you  saw  that  case  on  the  trial  list  of  the 
Commerce  Court  at  any  time? — A.  I  have  no  recollection  of  it.  I 
am  not  at  all  clear,  sir,  that  I  have  ever  seen  the  trial  list  of  the 
Commerce  Court.  I  think  that  would  be  attended  to  by  some  of  my 
office  force. 

Mr.  WoBTHiNGTON.  That  is  all,  Mr.  President. 

Mr.  Manager  Rowland.  That  is  all,  Mr.  President. 

The  President  pro  tempore.  Is  there  any  further  question  ? 

Mr.  HrrcHGOCK.  Mr.  President,  I  submit  the  question  I  send  to 
the  desk. 

The  PREsmENT  pro  tempore.  The  Senator  from  Nebraska  asks 
that  a  question  be  propounded  to  the  witness.  The  Secretary  will 
read  it. 

The  Secretary  read  as  follows : 

Q.  Did  Judge  Archbald  when  he  called  at  your  office  represent  himself  as 
a  partner  In  the  proposed  purchase  of  the  coal  property  or  as  a  friend  or 
attorney  for  the  purchaser? 

A.  No,  sir;  he  did  not  represent  himself  in  either  of  those  specific 
characters.  He  stated,  as  I  recall  it,  that  he  was  interested  m  the 
clearing  up  of  this  property,  and  to  that  end  in  the  acquisition  of 
the  interest  or  claim  of  the  Hillside  Co.,  concerning  which  nego- 
tiations, he  stated,  had  been  under  way  with  Capt.  May.  The  na- 
t:ure  or  extent  of  that  interest  on  his  part  was  not  stated;  I  mean 
the  nature  or  extent  of  the  interest  which  he  stated  he  had. 

Mr.  Manager  Howland.  No  further  examination. 

The  Prestoent  pro  ttempore.  The  witness  may  retire. 

Mr.  Manager  Clayton.  Mr.  President,  this  witness  may  be  dis- 
charged finally.  We  do  not  apprehend  that  we  will  have  any  occa- 
sion to  recall  him. 

The  President  pro  tempore.  He  is  discharged.  The  managers 
will  call  the  next  witness. 

Mr.  Manager  Clayton.  Call  Mr.  W.  L.  Pryor. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  call  Mr. 
Pryor. 

William  L.  Pryor,  being  duly  sworn,  was  examined  and  testified 
as  follows: 

Q.  (By  Mr.  Manager  Norris.)  Where  do  you  reside? — ^A.  Scran- 
ton,  Pa. 

Q.  What  is  your  occupation  ? — A.  Manager  of  the  Scranton  Auto- 
poise  Co. 

Q.  How  long  have  you  resided  in  Scranton  ? — ^A.  Twenty-six  years. 

Q.  Are  you  acquainted  with  Judge  Archbald? — A.  I  am. 

Q.  Are  you  acquainted  with  Mr.  E.  J.  Williams? — ^A.  I  am,  sir. 

Q.  How  long  have  you  been  acquainted  with  Mr.  Williams  ?-»- 
A-  Probably  not  more  than  two  years ;  two  years  or  two  and  a  half. 

Q.  Where  were  you,  Mr.  Pryor,  and  in  what  business  were  you 
engaged  on  or  about  the  5th  day  of  September,  1911  ? — A.  I  was  en- 
gaffed  as  accountant  for  the  Marian  Coal  Co.  in  preparing  their  case 
before  the  Interstate  Commerce  Commission. 

Q.  In  preparing  what  ? — ^A.  In  helping  to  prepare  their  case  before 
the  Interstate  Commerce  Commission. 

Q.  In  what  capacity?  Were  you  an  attorney? — A.  No,  sir;  I  was 
preparing  the  statistics. 
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Q.  You  were  an  accountant,  then  ? — ^A.  Yes,  sir. 

Q.  You  were  working  for  them  at  that  time  ? — ^A.  Yes,  sir. 

Q.  Did  you  see  E.  J.  Williams  on  or  about  the  5th  day  of  Septem- 
ber?— A.  I  did;  he  was  a  daily  visitor. 

Q.  I  hand  you  Exhibit  No.  7,  Mr.  Pryor^  which  has  been  referred 
to  in  the  evidence  here  as  the  silent-party  agreement,  and  I  ask  you 
if  you  have  seen  that  before. — ^A.  Yes ;  I  nave. 

Q.  When  and  where? — A.  In  the  office  of  W.  P.  Boland,  about 
the  date ;  the  fore  part  of  September. 

Q.  Who  was  present  at  that  time? — A.  Mr.  E.  J.  Williams,  Mr. 
W.  P.  Boland,  and  the  stenographer.  Miss  Mary  Boland,  and  myself. 

Q.  The  instrument  bears  your  name,  does  it  not? — A.  It  does. 

Q.  Did  you  sign  your  name  to  it  ? — ^A.  I  did. 

Q.  As  a  witness? — ^A.  I  did. 

Q.  To  the  signature  of  Mr.  Williams? — A.  Yes,  sir. 

Q.  Did  you  see  Mr.  Williams  sign  it? — ^A.  I  did. 

Q.  Were  you  there  when  the  instrument  was  prepared  ? — A.  I  was 
in  the  room ;  yes,  sir. 

Q.  Was  Mr.  Williams  there? — A.  He  was. 

Q.  By  whom  was  the  instrument  dictated? — A.  It  was  prepared, 
I  believe,  jointly  by  Mr.  E.  J.  Williams  and  Mr.  W.  P.  Boland;  dic- 
tated to  the  stenographer. 

Q.  You  mean  each  one  dictated  parts  of  it? — A.  Yes,  sir. 

Q.  After  it  was  written  out  by  the  stenographer  what  was  done 
with  it? — A.  A  copy  of  it  was  handed  to  E.  J.  Williams,  and  it 
was  read  to  him. 

Q.  Who  read  it  to  him  ? — A.  I  believe  it  was  Mr.  W.  P.  Boland. 

Q.  He  read  it  over  in  the  presence  and  hearing  of  all  of  you? — 
A.  Yes. 

Q.  And  then  what  was  done  with  it? — ^A.  Mr.  Williams  sat  down 
at  a  table  and  signed  two  copies,  if  not  three. 

Q.  Mr.  Pryor,  are  you  sure  he  signed  more  than  one  copy? — ^A.  I 
am  almost  sure  that  I  signed  two  copies,  and  therefore  it  would 
signify  that  he  signed  two. 

Q.  How  many  copies  were  taken? — ^A.  That  I  am  not  prepared 
to  state. 

Q.  They  were  carbon  copies,  taken  on  the  typewriter? — ^A.  The 
original  and  a  carbon ;  yes,  sir. 

Q.  What  did  Mr.  Williams  do  with  the  copies  he  took? — A.  That 
I  could  not  say. 

Q.  Did  he  leave  them  there? — ^A.  That  I  could  not  answer. 

Q.  Do  you  know  whether  he  took  them  away  with  him  or  not? — 

A.  No,  sir. 

Q.  I  hand  you  respondent's  Exhibits  A  and  B,  Mr.  Pryor.  and 
ask  you  to  examine  tnem,  which  you  can  do  in  connection  witn  the 
origmal  exhibit,  and  tell  me  whether  they  are  the  copies — ^the  carbon 
copies— that  were  kept  by  Mr.  Williams.— A.  (Examining.)  That  I 
could  not  answer. 

Q.  Mr.  Pryor,  what  was  saidj  if  anything,  there,  in  the  presence 
of  Mr.  Williams  and  in  his  hearmg,  by  anyone  in  regard  to  who  was 
the  silent  party  referred  to  in  this  mstrument  that  Mr.  Williams 
signed?— A.  I  believe 

Mr.  WoRTHiNOTON.  One  moment 

Mr.  Manager  Norris.  Just  wait,  Mr.  Pryor. 
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The  Pbesidbnt  peg  tempore.  One  moment. 

Mr.  WoRTHiNGTON.  Mr.  President,  I  believe  you  held,  and  the 
Senate  has  held,  that  this  paper  itself  is  competent  evidence,  not- 
withstanding that  it  was  not  shown,  and  there  is  not  any  evidence 
tendingto  show  that  Judge  Archbald  had  anything  to  do  with  it. 

The  President  pro  tempore.  Counsel  will  please  speak  louder. 

Mr.  Worthington.  I  say,  as  I  recollect,  it  was  held  by  the  Senate, 
hj  the  vote  on  the  first  day  of  our  taking  testimony  here,  that  this 
silent-party  paper  was  admissible  in  evidence,  or  at  least  should  be 
introduced  here,  although  no  evidence  was  offered  tending  to  show 
Jud&e  Archbald  knew  of  it  or  authorized  it.  But  I  do  not  under- 
stand that  that  ruling  went  so  far  as  to  hold  that  the  parties  who  may 
have  made  statements  about  Judge  Archbald  would  be  competent 
witnesses  against  him,  or  that  any  statement  made  against  Judge 
Archbald  by  Williams  or  Pryor,  or  perhaps  other  persons  who  were 
in  Boland's  office,  would  be  competent  and  proper  evidence  in  this 
matter. 

Mr.  Manager  Norris.  Mr.  President,  you  will  remember  what  the 
testimony  of  Mr.  Williams  was  in  regard  to  this  silent  party,  and  a 
g;reat  deal  of  time  was  taken  up  trymg  to  have  him  admit  certain 
testimony  that  he  had  given  before  the  Judiciary  Committee.  If  this 
witness  heard  him  state  there  or  in  his  presence  who  the  silent  party 
was,  it  seems  to  me  it  is  perfectly  proper  and  competent  for  the  wit- 
ness to  tell  it,  as  explaining  not  only  the  instrument  itself,  but  Wil- 
liams's testimony  wherein  we  claim  he  contradicted  himself  in  his 
testimony  here. 

The  PREsmENT  pro  tempore.  The  Chair  will  inquire  whether  the 
testimony  before  the  Judiciary  Committee  was  in  conflict  with  what 
the  witness  testified  to  here  on  that  subject. 

Mr.  Manager  Norris.  I  think  the  testimony  there,  at  least  parts 
of  it,  were  in  conflict  with  each  other;  and  it  was  certainly  in  con- 
flict with  the  testimony  here.  I  think  the  Chair  will  remember  that 
in  the  examination  conducted  by  Mr.  Webb  Mr.  Webb  called  the 
witness's  attention  to  some  of  the  testimony  on  that  subject  which 
he  had  given  before  the  Judiciary  Committee.  At  least  it  is  in  dis- 
pute, as  I  understand  it,  as  to  just  what  was  intended  by  the  refer- 
ence here,  and  we  have  a  right  to  show,  I  think,  by  those  who  drew 
the  instrument  and  by  the  man  who  signed  it,  what  was  intended 
when  a  term  was  used  that  on  its  face  shows  that  some  explanation 
is  necessary. 

Tlie  instrument  itself  says  that  the  silent  party  is  known  to  certain 
persons,  who  are  named,  and,  as  I  remember  it,  I  think  this  witness 
IS  one  of  them.  I  now  have  the  paper  before  me.  The  language 
is  "  and  the  silent  party  whose  name  for  the  present  is  only  known 
to  Edward  J.  Williams,  William  P.  Boland,  John  M.  Robertson, 
and  Capt.  W.  A.  May,  superintendent  of  the  Hillside  Coal  &  Coke 
Co."  It  therefore  seems  that  this  witness  is  not  one  of  the  names 
mentioned;  but  if  this  witness  was  present  and  heard  the  man 
Williams  make  the  statement  as  to  who  the  silent  party  was,  or 
heUrd  some  one  else  make  it  in  the  conversation  and  m  the  hearing 
of  Williams,  then  it  is  proper  for  us  to  show  who  the  silent  party 
was. 

Mr.  Worthington.  Mr.  President,  I  have  only  to  suggest  this 
iUustration :  If  a  man  is  on  trial  for  murder  and  a  paper  is  produced 
which  was  prepared  in  an  office  where  he  was  not  present,  and  at  a 
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meeting  of  which  he  had  no  knowledge,  and  a  paper  was  drawn  up 
reciting  that  he  and  somebody  else  had  committed  that  murder,  would 
that  paper,  or  anything  with  reference  to  the  execution  of  that  paper, 
be  evidence  against  him  to  show  that  he  did  commit  the  muraer? 

It  is  true  that  we  admit  in  the  answer  and  admit  here  that  Judge 
Archbald  agreed  with  Mr.  Williams  that  they  would  together  under- 
take to  buy  and  to  sell  this  coal  dump ;  but  he  is  charged  here  with 
the  crime  of  attempting  to  use  his  influence  as  a  judge  of  the  Com- 
merce Court  with  the  Erie  Railroad  people  to  get  them  to  sell  that 
dump  to  him  on  favorable  terms ;  and  as  a  part  or  the  evidence  against 
him  it  is  said  that  he  agreed  that  his  name  should  be  concealed  in  that 
transaction,  because  he  knew  he  was  doing  wrong.  Here  were  some 
other  people  concealing  his  name  and  preparing  a  paper  which  was 
concealing  it,  and  the  talk  among  them  as  to  who  he  was  and  why  he 
was  concealing  his  name  is  sought  to  be  introduced  in  a  court  of 
justice  as  affecting  him. 

I  do  not  see  how  I  can  say  anything  more.  It  is  against  all  rules 
of  evidence  under  which  I  have  been  accustomed  to  practice,  and  it 
seems  to  me  there  is  no  rule  in  justice  or  equity  why  it  should  be 
introduced. 

Mr.  Manager  Norbis.  Mr.  President,  I  want  to  make  a  suggestion 
I  omitted  to  make,  if  the  President  will  allow  me.  It  is  at  least  the 
theory  of  the  managers  on  the  part  of  the  House — and  for  the  purpose 
of  passing  on  the  evidence  I  think  it  will  be  conceded  that  the  Chair 
will  take  the  theory — that  Mr.  Williams  and  Judge  Archbald  were 
partners,  and  I  think  that  ought  to  be  called  to  the  attention  of  the 
Chair  before  the  Chair  passes  upon  it,  because  what  he  said  there  or 
did  there  in  carrying  out  the  purposes  of  whatever  plans  they  had 
would  certainly  be  proper  from  this  witness. 

Mr.  WoRTHiNGTON.  I  suppose,  Mr.  President,  in  the  case  I  have 
supposed,  if  the  paper  had  been  prepared  and  recited  the  manner  in 
which  the  murder  was  to  be  committed,  that  would  make  it  competent 
against  the  man  on  trial  charged  with  the  crime. 

Mr.  Manager  Norris.  Oh,  no ;  that  is  not  a  similar  case. 

The  PREsroENT  pro  tempore.  The  paper  has  been  admitted  as  a 
le^timate  piece  of  evidence.  The  Chair  is  of  the  opinion  that  every- 
thmg  that  is  necessary  for  a  proper  explanation  of  the  meaning  of 
that  paper  is  competent.  What  effect  it  would  have  upon  the  re- 
spondent is  a  question  of  law  that  would  afterwards  be  determined. 
But  as  to  the  question  of  the  admissibility  of  the  evidence,  the  Chair 
is  of  opinion  that  whenever  there  is  an  ambiguity  in  an  instrument 
which  itself  is  admitted  in  evidence  it  is  competent  to  show  w^at 
those  who  made  the  paper  intended.  How  far  that  would  be  bind- 
ing upon  the  respondent  is  an  altogether  different  question,  and  the 
Chair  does  not  mean  in  the  ruling  to  rule  on  that  point.  That 
would  be  a  question  for  the  Senate  to  determine  when  it  comes  to 
consider  the  weight  of  the  evidence.  As  to  whether  or  not  a  partner- 
ship has  been  proven  and  whether  the  respondent  should  be  bound 
by  statements  made  by  one  who  is  alleged  to  be  his  partner,  is  a 
question  to  be  determined  by  the  Senate  sitting  as  a  court. 

Upon  the  naked  question  as  to  whether  or  not  the  paper  which  is 
proven  to  have  been  executed,  and  which  the  Senate  has  decided  to 
be  proper  evidence,  shall  have  any  ambiguous  term  explained  by 
showing  what  the  parties  to  it  said  it  meant,  the  Chair  is  not  in  any 
doubt  whatever. 


IMPEACHMENT  OF  ROBEKT  W.   ABCHBALD.  281 

Mr.  Manager  Nobbis.  I  would  like  to  have  the  stenographer  read 
the  question  to  the  witness. 

The  Reporter  read  as  follows: 

Q.  Mr.  Pryor,  what  was  said,  If  anything,  there  In  the  presence  of  Mr.  WIK 
liams  and  in  his  hearing  by  anyone  in  regard  to  who  was  the  silent  party 
referred  to  in  this  instrument  that  Mr.  Williams  signed? 

A.  The  mention  of  Judge  Archbald's  name  was  brought  up  by  Mr, 
Williams,  being  interested  in  the  transaction,  and  was  to  be  known  as 
the  silent  party. 

Mr.  Manager  Norbis.  I  think  that  is  all.     You  may  cross-examine. 

The  President  pbo  tempore.  The  witness  is  with  the  counsel  tov 
the  respondent. 

Mr.  WoRTHiNGTON.  We  have  no  questions  to  ask. 

The  President  pbo  tempobe.  The  witness  may  retire. 

Mr.  Worthington.  I  should  like  to  have  the  witness  reminded  that 
he  is  under  subpcena  by  us  on  another  matter,  and  that  he  is  not  to 
consider  himself  discharged. 

The  Pbesidbnt  pbo  tempore.  The  witness  will  not  consider  himself 
discharged. 

Mr.  Manager  Clayton.  We  do  not  anticipate  that  we  will  need 
him  any  more,  so  that  hereafter  if  he  desires  to  get  away  he  may 
apply  to  counsel  for  the  respondent. 

The  President  pro  tempore.  Call  the  next  witness. 

Mr.  Manager  Clayton.  Please  have  Charles  F.  Conn  called  as  a 
witness.    Mr.  Davis  will  conduct  the  examination  of  this  witness. 

Charles  F.  Conn,  being  duly  sworn,  was  examined  and  testified  as 
follows : 

Q.  (By  Mr.  Manager  Davis.)  "V^Tiere  do  you  live? — A.  Scran^ 
ton,  Pa. 

Q.  What  is  your  occupation? — A.  Vice  president  and  general 
manager  of  the  Lackawanna  &  Wyoming  Valley  Railroad  Co. 

Q.  What  is  the  character  of  that  raih'oad  ? — A.  It  is  an  electric 
railroad  operating  between  Scranton  and  Wilkes-Barre. 

Q.  Does  it  sustain  any  business  relationship,  by  traffic  agreement 
or  otherwise,  with  the  Erie  Railroad? — A.  It  does. 

Q.  From  what  source  has  your  railroad  company  been  purchas- 
ing its  fuel  supply? — A.  From  the  Erie  company  or  some  of  its 
subsidiary  companies. 

Q.  Including  the  Hillside  Coal  &  Iron  Co.? — A.  I  can  not  say 
which  of  the  companies  have  rendered  the  bills. 

Q.  Do  you  know  Judge  Robert  W.  Archbald? — A.  I  do. 

Q.  How  long  have  you  known  him  ? — A.  Four  or  five  years. 

Q.  Do  you  know  Edward  J.  Williams? — A.  I  do. 

Q.  How  long  have  you  known  him? — A.  I  think  it  was  in  Sep- 
tember, 1911,  when  I  first  met  him. 

Q.  Have  you  in  your  capacity  as  manager  of  the  Lackawanna  & 
Wyoming  Valley  Railroad  had  any  transactions  with  those  gen- 
tlemen, or  either  of  them,  for  the  purchase  of  any  coal  property  ? — A. 
Yes,  sir;  I  have. 

Q.  When  did  you  have  such  transaction,  and  if  with  both,  when 
and  where? — A.  My  recollection  is  that  the  transaction  began  ii\ 
September  of  1911. 
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Q.  Who  of  those  first  introduced  the  transaction  to  your  notice? — 
A.  Judge  Archbald. 

Q.  mien  and  where  ? — A.  On  the  street  in  Scranton. 

Q.  What  conversation  had  you  with  him  at  that  time? — A.  He 
stated  that  he  would  like  to  present  a  culm  bank  for  my  consideration. 

Q.  Was  that  the  entire  conversation? — A.  That  is  the  substance 
of  it. 

Q.  To  what  culm  bank  did  he  refer? — ^A.  My  recollection  is  that 
he  did  not  refer  to  any  specific  bank  by  name. 

Q.  Did  he  tell  you  by  or  through  whom  he  proposed  to  present 
it? — A.  I  think  not. 

Q.  What  was  your  next  connection  with  the  transaction? — A.  I 
received  a  letter.  Mr.  Williams  brought  a  letter  to  my  office  intro- 
ducing him  and  referring  to  the  culm  bank. 

Q.  From  whom  was  that  letter  ? — A.  From  Judge  Archbald. 

Q.  Please  look  at  the  paper  [presenting  letter]  I  hand  you,  which 
is  identified  as  Exhibit  No.  10,  and  state  whether  that  is  or  is  not  the 
letter  to  which  you  referred. — A.  (After  examining  letter.)  That  is 
the  letter. 

Mr.  Manager  Davis.  The  letter  is  in  evidence,  but  in  order  that 
the  Senate  may  understand  the  document  I  will  ask  the  Secretarj- 
to  read  it. 

The  PREsroENT  pro  tempore.  The  Secretary  will  read  the  letter. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  10. 
[R.  W.  Archbald,  Judge  United  States  Commerce  Court,  Washington.] 

Scranton,  Pa.,  Septemher  20,  1911. 

My  Dear  Mr;  Conn:  This  will  Introduce  Mr.  Edward  Williams,  who  Is 
Interested  with  me  in  the  culm  dump  about  which  I  spoke  to  you  the  other  day. 
We  have  options  on  it  both  from  the  Hillside  Coal  Co.  and  from  Mr.  Robertsoii. 
representing  Robertson  &  Law,  these  options  covering  the  whole  interest  in  the 
■dump.  This  dump  was  produced  in  the  operation  of  the  Katydid  colliery  by 
Robertson  &  Law,  and  extends  to  the  whole  of  the  dump  so  produced.  I  have 
not  seen  it  myself,  but  as  I  understand  it  this  dump  consists  of  two  damps  a 
little  separate  from  each  other,  but  all  making  up  one  general  culm  or  redPaae 
pile  made  at  that  colliery.  Mr.  Williams  will  explain  further  with  regard  to  it, 
it  there  is  anything  which  you  want  to  know. 

Yours,  very  truly,  R.  W.  Archbald. 

Q.  (By  Mr.  Manager  Davis.^  That  letter  was  brought  to  you  by 
Mr.  Williams  in  person,  was  it? — A.  It  was. 

Q.  On  the  date  given  in  the  letter,  the  20th  of  September? — A.  I 
<50uld  not  say  as  to  that. 

Q.  On  or  about  that  day? — A.  About  that  time. 

Q.  Did  you  have  any  conversation  with  Mr.  Williams  on  the  sub- 
ject at  that  time? — A.  Yes,  sir. 

Q.  State  the  substance  of  your  conversation. — ^A.  I  asked  him  as 
to  the  location  of  the  dump  and  the  approximate  amount  of  material 
in  it.  He  gave  me  that  information,  and  I  stated  I  would  investigate 
it  and  inform  Judge  Archbald  of  my  conclusion. 

Q.  Did  you  investigate  it? — A.  I  did;  yes,  sir. 

Q.  WTien  ? — ^A.  Within  a  week  or  10  days.  I  went  to  the  dump  and 
looked  it  over.    I  had  with  me  the  engineer  of  our  power  plant. 

Mr.  Thornton.  Mr.  President,  I  request  that  the  witness  be  in- 
:fitructed  to  speak  just  a  little  louder. 
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The  President  pro  tempore.  The  witness  will  please  raise  his 
voice. 

Q.  (Mr.  Manager  Davis.)  Was  anyone  else  there  with  you? — A.  I 
think  on  that  trip  I  met  Mr.  Williams  and  Mr.  Prvor  at  the  bank. 

^  Q,  In  addition  to  your  personal  inspection  of  the  bank  at  that 
time,  did  you  have  it  inspected  by  any  otner  person  in  your  behalf? — 
A.  Yes,  sir. 

Q.  By  whom  ? — A.  By  Mr,  Bittenhouse. 

Q.  Who  is  Mr.  Rittenhouse? — ^A.  Civil  and  mining  engineer  in 
Scranton. 

Q.  Did  you  emj)loy  him  for  the  purpose  of  making  an  inspection  of 
the  bank  in  your  interest? — ^A.  Yes,  sir. 

Q.  Did  he  make  a  report  on  it  to  you  ? — A.  He  did. 

Q.  Verbally  or  in  writing? — A.  He  gave  me  a  written  report  of  the 
quantity  of  material. 

Q.  After  your  receipt  of  the  report  from  Mr.  Rittenhouse  when 
did  you  next  see  either  Judge  Archbald  or  Mr.  Williams? — A.  At 
Judge  Archbald's  office  a  short  time  after  that.  Mr.  Williams  was 
present  at  that  time. 

Q.  How  did  you  come  to  go  to  Judge  Archbald's  office? — A.  To 
see  him  in  connection  with  this  matter. 

Q.  Will  you  detail  the  conversation  you  then  had  with  either  or 
both  those  gentlemen? — A.  I  stated  to  them  that  I  did  not  care  to 
purchase  the  bank  for  a  lump  sum,  but  that  if  they  cared  to  sell  it 
on  a  royalty  basis  I  would  be  glad  to  consider  it  further. 

Q.  Had  they  made  a  proposition  of  a  lump-sum  price  prior  to  that 
meeting?— A.  I  think  so— $25,000. 

Q.  When  was  that  proposition  made  to  you? — A.  My  impression  is 
that  that  was  the  price  named  by  Mr.  Williams  when  he  presented 
this  letter. 

Q.  And  after  your  conversation  at  Judge  Archbald's  office,  at  which 
you  refused  to  consider  it  at  a  lump  sum  and  desired  a  royalty,  did 

J^ou  receive  any  further  proposition  from  them? — A.  Yes;  I  had  a 
etter  from  Judge  Archbald  making  a  proposition. 

Q.  Look  at  the  paper  [presenting  pa  perl  which  I  hand  you,  which 
is  identified  as  Exhibit  No.  8,  and  state  whether  that  is  the  letter  to 
which  you  refer? — A.  (After  examining  paper .^  That  is  the  letter. 

Mr.  Johnston  of  Alabama.  Mr.  President,  I  snould  like  to  ask  one 
question  of  the  witness. 

The  PBEsroENT  pro  tempore.  The  Senator  from  Alabama  desires 
that  the  following  question  be  propounded  to  the  witness,  and  the 
Secretary  will  propound  it  to  the  witness. 

The  Secretary  read  as  follows : 

Did  Judge  Archbald,  in  any  interview  with  you,  teU  you  that  he  had  any 
personal  interest  in  the  dump? 

A-  I  do  not  know  that  he  did,  in  those  words,  but  I  gained  the 
impression  from  my  conversation  with  him  and  the  letters  which  I 
received  from  him  that  he  had  an  interest  in  the  dump. 

Q.  (By  Mr.  Manager  Davis.)  Did  he,  at  the  conference  you  had 
at  his  office  to  which  you  have  just  referred,  tell  you  what  the  condi- 
tion of  the  title  was  and  how  much  of  title  he  and  Mr.  Williams 
controlled  ? — A.  I  think  no  reference  was  made  to  the  title. 
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Mr.  Manager  Davis.  We  have  identified  a  letter  from  Judge  Arch- 
bald  under  date  of  November  6,  1911.  It  is  already  in  evidence,  but 
I  shall  ask  that  the  Secretary  read  it  at  this  point. 

The  President  pro  tempore.  The  letter  will  be  read. 

The  Secretary  read  as  follows : 

U.  a  S.  Exhibit  3. 
[R.  W.  Archbald,  Judge  United  States  Commerce  Court,  Washington.] 

ScBANTON,  Pa.,  November  6,  1911, 
C.  F.  Conn,  Esq. 

Deab  Sib:  On  behalf  of  Mr.  Edward  J.  Williams  and  myself  I  offer  you  the 
so-called  Katydid  culm  dump,  In  the  vicinity  of  Mooslc,  on  a  royalty  basis  at  a 
flat  rate  of  30  cents  a  ton  for  all  sizes,  with  the  understanding  that  a  minimum 
of  20,000  tons  a  year  shall  be  taken  or  paid  for,  you  to  pay  us  $12,000  on  ac- 
count as  advance  royalties  and  to  be  entitled  to  take  40,000  tons  without  far- 
ther payment  therefor.  In  washing  or  screening  the  coal,  if  any  of  the  pre- 
pared sizes  are  found  there  will  be  an  additional  charge  of  5  cents  a  ton  on 
such  prepared  sizes,  payable  to  the  Hillside  Coal  &  Iron  Ck>.  It  will  be  satis- 
factory to  us  if  you  desire  to  remove  the  material  from  time  to  time  In  quantity 
without  screening  or  washing  it  on  the  ground  with  the  idea  of  screening  or 
washing  it  elsewhere,  provided  we  can  be  sufficiently  protected  and  informed 
with  respect  to  the  actual  number  of  tons  taken,  for  which  you  would  be 
accountable.  In  the  execution  of  a  formal  agreement  there  may  be«other  minor 
details  In  order  to  make  a  complete  working  contract;  but  the  above  will  give 
you  the  substance  of  what  we  are  ready  to  do. 

Trusting  that  you  will  find  these  terms  acceptable,  I  remain. 
Yours,  very  truly, 

R.  W.  Abciibald. 

Q.  (By  Mr.  Manager  Davis.)  Did  you  reply  to  that  letter,  Mr* 
Conn?— A.  I  did. 

Q.  Have  you  a  copy  of  your  reply  in  your  own  possession? — A^ 
My  copy  was  left  with  the  committee. 

*Q.  Look  at  the  paper  [presenting  paper]  I  hand  you  and  state 
whether  this  is  the  office  copy  of  your  reply. — A.  (After  examining 
paper.)  That  is  my  reply. 

Q.  At  the  top  of  the  letter  there  is  a  pencil  notation,  "  Closed 
as  below,  Nov.  29,  '11."  In  whose  handwriting  is  that  notation? — 
A.  It  is  mine. 

Mr.  Manager  Davis.  Will  you  hand  that  to  the  Secretary,  that  it 
may  be  read  ?    We  offer  it  in  evidence. 

The  President  pro  tempore.  It  will  be  read. 

The  Secretary.  Notation  in  pencil  at  top: 

Closed  as  below,  Nov.  29,  '11. 

The  letter  is  as  follows : 

U.  S.  S.  Exhibit  21. 

NOVKMBEB  29,  1911. 
Hon.  R.  W.  Archbald,  Scranton,  Pa. 

My  Dear  Judge:  In  reference  to  your  proposition  for  the  purchase  of  the 
Katydid  bank,  at  Mooslc,  I  beg  to  say  that  I  have  had  flgnres  made  of  the 
Investment  necessary  for  us  to  prepare  this  coal  and  get  It  to  our  road,  and  I 
find  th.Mt  the  cost  per  ton  will  be  somewhat  larger  than  I  anticipated.  I  still 
feel,  however,  that  it  may  be  possible  for  us  to  handle  this  proposition  on  a 
basis  which  will  enable  us  to  reduce  our  cost  of  coal  a  little  and  have  submitted 
the  matter  to  our  people  for  their  advice. 

I  believe  that  I  can  close  the  matter  with  you  on  the  basis  of  a  ro3ralty  of  27* 
cents  per  gross  ton  for  all  coal  shlpiied,  with  a  minimum  of  20)000  tons  per  year,. 
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and  If  you  care  to  accept  this  proposition  will  arrange  to  pay  $10,000  as  ad- 
vanced royalties  on  the  signing  of  the  papers. 

As  it  is  our  plan  to  erect  a  washery  adjacent  to  our  tracks,  it  will  be 
necessary  for  us  to  purchase  some  land  for  this  purpose  and  for  the  disposi- 
tion of  the  waste  material,  and  I  should  wish  to  have  it  understood  that  the 
waste  material  belonged  to  this  company,  so  that  it  might  be  used  for  filling, 
etc.,  if  desirable  to  do  so.  I  have  made  no  effort  thus  far  to  obtain  any  land, 
so  would  be  glad  to  have  no  mention  made  of  this  transaction  until  this  has  been 
accomplished. 

If  my  proposition  is  satisfactory,  the  matter  can  be  closed  up  at  once. 
Yours,  truly, 

,  V.  P.  and  G,  M, 

Q.  (By  Mr.  Manager  Davis.)  You  signed  the  original  of  that  and 
transmitted  it  to  Judge  Archbald  in  due  course  of  mail,  did  you  ? — 

A.  I  did. 

Q-  What  did  the  pencil  notation,  "  Closed  as  below,  Nov.  29,  '11," 
mean? — A.  Judge  Archbald  came  to  my  office  on  that  day  after  his 
receij)t  of  the  letter  and  accepted  the  proposition.  I  made  that 
notation  and  considered  it  was  closed. 

_  Q.  What  conversation  occurred  between  yourself  and  him  at  that 
time? — ^A.  I  only  recall  that  I  stated  this  was  subject  to  the  approval 
of  our  attorneys  as  to  title,  and  that  I  would  ask  them  at  once  to 
investigate  it. 

Q.  Was  there  any  discussion  with  reference  to  the  formation  of  the 
contract  or  the  reduction  of  the  agreement  to  writing? — A.  Yes,  sir. 
I  think  Judge  Archbald  asked  if  we  should  exchange  letters  confirm- 
ing^ this  arran^ment  and  I  said  that  it  was  immaterial. 

Q.  When  did  you  next  see  Judge  Archbald  with  reference  to  the 
matter? — A.  I  met  him  in  our  attorney's  office  a  few  days  after  that, 
within  three  or  four  days  I  should  say. 

Q.  What  occurred  at  that  conference  ? — A.  Our  attorneys  had  ad- 
vised that  the  title  was  not  satisfactory,  and  that  statement  was  made 
in  Judge  Archbald's  presence.  I  thint  that  is  the  substance  of  the 
conversation. 

Q,  Who  were  your  attorneys  and  where  was  their  office? — A. 
Wells  &  Torrey,  in  the  Connell  Building,  Scranton. 

Q.  What  was  Judge  Archbald's  contention  with  reference  to  the 
title?  What  response,  if  any,  did  he  make  to  their  criticism,  in  other 
words? — A.  My  recollection  is  that  he  said  he  would  look  up  the 
question  raised  by  Wells  &  Torrey.    It  was  of  the  Everhart  interest. 

Q.  Was  anything  said  as  to  some  form  of  indemnity  to  you  as  the 
purchaser  against  their  claim? — A.  I  think  something  of  that  kind 
was  brought  up  at  that  interview,  the  question  of  Judge  Archbald 
giving  us  a  bond  to  protect  us  against  any  other  claimant. 

Q,  Was  such  a  bond  given  ? — A.  No,  sir. 

Q.  That  interview  took  place  within  what  length  of  time  after 
your  letter  of  November  29,  1911? — A.  My  recollection  is  that  it 
was  within  a  week. 

Q.  Had  you  any  further  connection  with  the  transaction? — A.  I 
received  a  letter  from  Mr.  Williams  subsequently. 

Q.  Do  vou  remember  the  date  of  that  subsequent  letter? — A.  In 
March,  I  believe. 

Q.  Look  at  the  paper  [presenting  paper]  I  hand  you,  identified 
as  Exhibit  No.  4,  bearing  date  the  13th  of  March,  1912,  and  signed 

B.  J-  Williams.     State  if  that  is  the  letter  to  which  you  refer. — 
A.  (After  examining  paper.)  That  is  the  letter. 
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Mr.  Manager  Davis.  The  Secretary  will  read  the  letter.     It  is 
already  in  evidence. 
The  President  pro  tempore.  The  letter  will  be  read. 
The  Secretary  read  as  follows; 

U.  S.  S.  Exhibit  4. 

ScRANTON,  Pa.,  March  IS,  191t. 
Charles  F.  Conn,  Esq.,  Scra/nton,  Pa, 

Dear  Sir:  Regarding  the  culm  bank  located  at  Moosic,  Pa.,  wliich  you  hare 
been  negotiating  for,  would  say  this  matter  has  been  hanging  fire  for  some  time, 
and  the  party  who  has  been  dealing  with  you  is  desirous  of  your  having  the 
bank.    He  believes  that  the  title  to  this  property  is  not  a  complicated  one. 

You  as  a  business  man  understand  the  conditions  under  which  the  Hillside 
Coal  &  Iron  Co.  are  operating  under  this  lease.  For  any  coal  which  they,  their 
successors  or  assigns,  take  from  this  bank  larger  than  pea  coai  they  are  to  pay 
to  the  Everhart  heirs  a  royalty  of  20  cents  per  ton.  Now,  I  think  you  do 
not  intend  preparing  any  of  the  larger  sizes  of  coal ;  and  if  not,  the  Everhart 
heirs  et  al.  would  have  no  interest  in  the  bank. 

The  Hillside  Coal  &  Iron  Co.  and  Mr.  John  M.  Robertson,  the  only  recognized 
owners  of  this  bank,  have  agreed  to  sell  me  their  interest,  and  I  would  be  glad 
to  have  you  let  me  know  at  your  earliest  convenience  what  you  intend  doing  in 
the  matter,  as  other  parties  are  anxious  to  negotiate  for  it.  I  may  say  that 
should  you  have  any  doubts  you  could  deposit  one-half  or  two-thirds  of  the 
royalty  in  the  bank  or  retain  it  for  a  reasonable  time  as  a  guaranty  against 
any  claims.  I  am  making  this  at  the  suggestion  of  the  party  who  has  been 
dealing  with  you  to  assure  you  of  our  desire  that  you  should  sustain  no  l08& 
Very  truly,  yours, 

E.  J.  Williams, 

Q.  (By  Mr.  Manager  Davis.)  Did  you  receive  that  letter  by  mail 
or  was  it  delivered  in  person,  Mr.  Conn? — A.  I  could  not  say. 

Q.  Did  you  see  either  Mr.  Williams  or  Judge  Archbald  after  its 
receipt? — A.  Yes^  sir. 

Q.  When  did  you  next  see  either  of  those  gentlemen? — A.  I  do  not 
recall  the  date.  Judge  Archbald  came  to  my  office  a  short  time  after 
that  letter  came  to  me,  and  I  showed  him  the  letter. 

Q.  He  read  the  letter,  did  he? — A.  Yes,  sir. 

Q.  ^Vhat  was  the  purpose  of  his  visit  to  your  office  at  that  time? — 
A.  To  discontinue  the  negotiations  with  us  for  the  sale  of  the  bank. 

Q.  What  was  said — what  conversation  took  place  between  your- 
self and  him? — A.  In  substance  that  he  was  unable  to  clear  up  the 
Everhart  matter,  and  that  the  proposition  made  to  us  was  withdrawn. 

Q.  Was  he  still  desirous  that  you  should  purchase  the  bank  at 
that  time? — ^A.  I  do  not  know  as  to  that. 

Q.  What  did  you  gather  from  his  conversation? — A.  I  do  not 
think  there  was  any  conversation  on  that  end  of  the  subject.  The 
negotiations  closed  at  that  visit. 

Q.  You  yourself  told  him  at  that  time  that  you  could  not  take 
it  with  the  title  in  that  condition  ? — ^A.  Yes,  sir. 

Q.  And  he  told  you,  in  substance,  that  he  could  not  meet  the 
demands  which  had  been  made  by  your  attorneys? — A.  That  is  my 
recollection. 

Q.  And  that  ended  the  negotiations,  so  far  as  you  were  con- 
cerned ? — A.  Yes,  sir. 

Q.  Had  you  invited  him  to  your  office  at  that  time? — ^A.  No,  sir. 

Q.  Your  last  previous  interview  with  him  had  been  in  the  month 
of  November,  had  it  not,  immediately  after  the  writing  of  your 
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last  letter  at  the  office  of  your  attorney? — ^A.  I  should  not  want  to 
say  lliat  I  had  not  seen  him  in  the  interim,  but  I  do  not  recall  any 
meeting  with  him. 

QTYou  had  not  had  any  discussion  of  this  proposal  with  hun 
in  the  meantime,  had  you  ? — A.  Not  so  far  as  I  recall. 

Q,  You  had  not  invited  him  to  your  office  on  the  29th  of  March  ? — 
A.  No,  sir. 

Q.  On  the  13th  of  March,  I  believe  it  was.  He  came  there  of  his 
own  volition?— A..  Yes,  sir. 

Q.  And  again  brought  up  with  you  the  question  of  this  transac- 
tion? 

Mr.  WoKTHiNGTON.  The  manager  assumes  that  the  witness  had 
said  that  he  saw  Judge  Archbald  on  the  13th  of  March.  He  said  it 
was  soon  afterwards. 

Mr.  Manager  Davis.  I  admit  the  correction.  The  letter  of  Wil- 
liams is  dated  the  13th. 

Q.  (By  Mr.  Manager  Davis.)  How  long  was  it  after  the  receipt 
of  the  Williams  letter  of  the  13th  of  March  that  Judge  Archbald 
came  to  your  office  ? — A.  I  can  not  say. 

Q.  Had  he  any  other  business  with  you  at  that  time? — A.  I  think 
not. 

Q.  The  only  matter  which  you  discussed  was  this  transaction? — 
A-  So  far  as  I  recollect. 

Q.  Was  any  written  form  of  contract  submitted  to  you  at  any 
time  during  the  negotiations? — A.  There  was. 

Q.  By  whom  ? — A.  By  Judge  Archbald. 

Q.  Do  you  have  that  paper? — ^A.  No,  sir. 

Q.  Who  has  it  ? — A.  I  think  Col.  Worthington  has  it. 

Mr.  Worthington.  I  will  say  to  the  manager  that  I  have  it  in  my 
pocket  and  it  is  at  his  disposal,  if  he  wishes  to  see  it  or  use  it. 

Mr.  Manager  Davis.  I  should  like  to  see  it,  if  you  please. 

Q.  (By  Mr.  Manager  Davis.)  When  did  you  deliver  it  to  Col. 
Worthington  ? — A.  I  did  not  deliver  it  to  him. 

Q.  From  whom  did  you  receive  it  ? — ^A.  From  Judge  Archbald. 

Q.  And  when  ? — ^A.  Soon  after  the  29th  of  November. 

Q.  And  where  was  it  delivered  to  you? — A.  I  think  hj  mail. 

Q.  What  did  you  do  with  it? — A.  I  made  some  notations  on  it  and 
sent  it  to  our  attorneys,  I  think,  to  the  best  of  mv  recollection. 

Q.  Did  you  ever  redeliver  it  to  Judge  Archoald? — ^A.  I  do  not 
know. 

Q.  Did  you  ever  receive  it  back  again  from  your  attorneys  ? — A.  I 
can  not  say. 

Q.  Do  you  know  where  that  paper  has  been  since  you  delivered  it 
to  your  attorneys? — ^A.  I  do  not  know  that. 

Q.  Is  it  or  is  it  not  a  fact  that  at  your  last  interview  with  Judge 
Archbald,  had  in  the  month  of  March,  after  the  receipt  of  the  Wil- 
liams letter,  he  asked  you  to  redeliver  that  contract  to  him? — A.  I 
do  not  remember  that. 

Q.  Have  you  no  recollection  at  all  on  that  subject? — A.  None 
at  all. 

Q.  You  say  that  he  came  there  that  evening  to  close  the  negotia- 
tions?— A.  Yes,  sir. 

Q.  Or  to  withdraw  the  negotiations? — A.  Yes,  sir. 


288  IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 

Q.  Do  you  not  remember  that  at  that  time  he  asked  you  for  the 
redelivery  of  this  draft  ? — A.  I  do  not  remember  that. 

Q.  Do  you  remember  that  he  did  not? — ^A.  No,  sir;  I  could  not 
say  that. 

Q.  Can  you  say  whether  this  paper  was  or  was  not  at  that  time 
in  your  possession  or  in  the  possession  of  your  counsel  ? — ^A,  I  can  not. 

Q.  Do  I  understand  you  to  say  that  you  have  no  recollection  what- 
ever of  this  paper  after  you  delivered  it  to  your  counsel  in  Decem- 
ber?— A.  None  whatever. 

Q.  Can  you  account  in  any  way  for  its  possession  from  that  time 
until  this? — A.  I  can  not. 

Q.  Did  you  ever  instruct  your  counsel  to  redeliver  it  to  Judge 
Archbald  or  to  any  of  his  representatives  ? — A.  I  did  not. 

Q.  You  do  not  assume  that  they  would  have  done  so  without  your 
consent,  do  you  ? — A.  I  should  not  expect  them  to. 

Q.  So  far  as  you  know,  they  did  not  deliver  it  to  Judge  Arch- 
bald? — A.  So  far  as  I  know. 

Q.  Are  you  willing  to  state  positively  that  you  did  not  deliver  it  to 
him? — A.  I  am  not. 

Q.  Then,  it  is  possible,  so  far  as  the  present  state  of  your  recollec- 
tion is  concerneo,  that  Judge  Archbald  did  ask  you  for  this  paper 
at  your  final  interview  with  him  in  March,  and  you  did  redeliver  it  to 
him  at  that  time? — ^A.  It  is  possible. 

Q-  Will  you  look  at  the  paper  which  was  just  handed  to  me  by 
counsel  and  see  whether  that  is  the  document  to  which  you  refer? 

The  Witness  (examining  paper).  That  is  the  one. 

Mr.  Manager  Davis.  Mr.  President,  I  should  like  to  offer  that  docu- 
ment in  evidence  in  connection  with  the  testimony  of  Mr.  Conn. 

The  Pbesident  pro  tempore.  Does  the  manager  desire  that  it  be 
now  read? 

Mr.  Manager  Davis.  Not  at  this  instant. 

Mr.  WoRTHiNGTON.  I  might  ask,  before  doing  that,  that  the  hand- 
writing be  identified. 

Mr.  Manager  Davis.  I  was  just  about  to  do  that. 

Mr.  WoRTHiNGTON.  There  are  some  interlineations  in  handwriting. 

Q.  (By  Mr.  Manager  Davis.)  On  that  paper  there  are  certain 
pencil  notations  and  interlineations.  Do  you  know  by  whom  those 
were  made,  Mr.  Conn? — A.  Yes,  sir;  they  were  made  by  me. 

Q.  When  ? — A.  I  presume  shortly  after  this  contract  was  placed  in 
my  hands. 

Q.  Before  or  after  its  submission  to  your  counsel? — ^A.  Before. 

Q.  Are  there  any  notations  on  there  in  any  handwriting  other 
than  your  own  ? — ^A.  It  has  just  been  marked  "  Exhibit " 

Q.  Leaving  that  out,  of  course. — A.  No,  sir ;  they  are  all  mine. 

Mr.  Manager  Davis.  Now,  Mr.  President,  I  shall  ask  to  have  the 
document  read  without  the  notations,  unless  counsel  prefers  to  have 
them  read  also. 

Mr.  WoRTHiNGTON.  They  can  be  read  later. 

The  President  pro  tempore.  The  Secretary  will  read  as  requested. 

The  Secretary  read  the  paper  marked  "  Exhibit  22,"  as  follows : 

U.  S.  S.  Exhibit  22. 

This  agreement,  made  this  —  day  of  December,  A.  D.  1911.  by  and  between 
Edward  J.  Williams  and  R.  W.  Archbald,  of  Scranton,  Pennsylvania,  of  the  one 
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l^rt,  and  the  Erie  &  Wyoming  Valley  Railroad  Company,  a  corporation  of  the 
State  of  Pennsylvania,  of  the  other  part,  witnesseth ; 

Whereas  the  said  parties  of  the  first  part  are  the  owners  of  a  certain  cuUn 
dump  or  bank  of  waste  coal  and  refuse,  produced  in  the  mining  operations  of  the 
late  firm  of  Robertson  and  Law,  at  the  so-called  Katydid  mines  and  colliery, 
which  dump  or  banlt  is  located  in  tlie  ricinity  of  Moosic,  Pennsylvania,  and 
known  and  called  the  "Katydid**  culm  dump;  and  whereas  the  party  of  the 
second  imrt  is  desirous  of  purchasing  the  same: 

Now,  this  agreement  witnesseth  that  for  and  in  consideration  of  the  terms  and 
conditions  hereinafter  mentioned  the  parties  of  the  first  part  do  hereby  grant, 
l>argain,  sell,  and  convey  unto  the  party  of  the  second  part,  its  successors  and 
assigns,  all  of  the  said  culm  dump,  with  the  right  to  take,  remove,  and  dispose 
of  the  same,  subject  always  as  follows — that  is  to  say : 

1.  It  is  the  purpose  of  the  said  party  of  the  second  part,  and  it  hereby  under- 
takes and  agrees,  at  some  convenient  place  along  the  line  of  its  railroad,  to 
erect  and  construct  a  so-called  washery  or  building  with  suitable  screens,  rolls, 
chutes,  and  other  appliances  for  the  handling,  screening,  sorting,  cleaning,  and 
preparing  for  use  the  coal  and  material  obtained  from  the  said  culm  dump, 
with  or  without  the  use  of  water;  and  the  same  to  equip  with  proper  scales, 
to  the  end  that  an  accurate  record  may  be  kept  of  the  weight  and  quantity  of 
the  said  coal  derived  from  the  material  taken  from  the  said  dump  or  bank; 
all  of  which  material,  excepting  rock,  shall  be  taken  and  be  passed  through  the 
said  washery  and  afterwards  weighed  at  the  said  washery  in  the  cars  when 
ready  for  use,  or  in  default  thereof  shall  be  accounted  and  paid  for  according 
to  the  gross  ton  of  material  removed  from  the  said  dump. 

2.  For  each  ton  of  coal  of  two  thousiuid  two  hundred  aud  forty  (2,240)  pounds 

obtained  from  the  said  dump  as  aforesaid  which  will  pass  over  a  screen  of 

inches  square  mesh,  being  of  the  size  commonly  known  as  rice,  barley,  or  bird's- 
eye  or  larger,  the  said  party  of  the  second  part  shall  pay  at  the  rate  or  royalty 
of  twenty-seven  and  a  half  cents  (27 it)  a  ton;  all  the  material  w^hich  passes 
through  said  screen  being  regarded  as  dirt  or  waste,  for  which  no  payment  ia 
to  be  required; 

Provided,  however,  that  in  the  screening,  sorting,  cleaning,  washing,  or  pre- 
paring the  said  material  It  shall  not  be  broken  down  or  crushed  by  the  said 
party  of  the  second  part,  so  as  purposely  to  make  any  such  dirt  or  waste ;  and 

Provided  further,  that  any  such  waste  material  that  is  used  or  sold  by  tlio 
said  party  of  the  second  part  for  steam  or  fuel  purposes  shall  be  paid  for  at 
tbe  fame  rate  as  though  of  the  size  aforesaid. 

3.  The  said  party  of  the  second  part  shall  render  monthly  statements  of  the 
number  of  tons  passed  through  or  cleaned  and  prepared  at  the  said  washery, 
which  statements,  in  duplicate,  shall  be  mailed  to  the  said  pailies  of  the  first 
part,  severally,  on  or  before  the  tenth  day  of  each  calendar  mouth  for  the 
month  th«i  next  preceding;  and  on  the  twentieth  day  of  each  month  shall  make 
payment  therefor,  one-half  to  each  of  the  said  first  parties,  which  the  said 
parties  of  the  first  part  shall  severally  receipt  for  by  signing  and  i*etuming 
proper  vouchers  therefor. 

4.  The  said  party  of  the  second  part  agrees  to  pay  at  the  rate  per  ton  afore- 
said for  at  least  twenty  thousand  (20,000)  tons  per  annum,  in  equal  monthly 
installments,  whether  that  quantity  shall  have  been  removed  and  obtained  fi*om 
said  dump  or  bank  and  washed  and  prepared  or  not,  until  all  the  said  material, 
other  than  rock,  composing  the  said  dump  shall  have  been  removed  and  dis- 
posed of,  or  all  the  coal  to  be  derived  theiefrom  shall  have  been  i)aid  for. 
When  royalties  have  been  paid  in  advance,  and,  m  the  opinion  of  the  party  of 
the  second  part,  payment  has  been  made  at  the  rate  aforesaid  for  all  of  the 
coal  capable  of  being  obtained  from  said  dump,  if  there  is  any  dispute  between 
tbe  parties  hereto  with  regard  to  the  same,  the  matter  shall  be  submitted  to 
three  arbitrators,  one  of  whom  shall  be  chosen  by  the  parties  of  the  first  part, 
one  by  the  party  of  the  second  part,  and  the  two  arbitrators  so  chosen  shall 
agree  on  the  third  arbitrator,  and  the  decision  of  any  two  of  them  shall  be  bind- 
ing and  conclusive.  In  case  of  the  neglect  or  refusal  of  either  party  to  appoint 
an  arbitrator,  the  appointment  may  be  made  at  the  instance  of  the  other  imrty 
by  the  court  of  common  pleas  of  Lackawanna  County. 

5.  Where,  in  the  screening,  sorting,  cleaning,  aud  preparing  the  said  material.. 
any  coal  above  the  size  of  pea  coal  is  obtained,  the  party  of  the  second  imrt,  in 
addition  to  the  royalty  of  twenty-seven  and  a  half  cents  (27A^)  per  ton  to  l>e 
paid  to  the  parties  of  the  first  i)art,  shall  pay  to  the  Hillside  Coal  &  Iron  Com- 
pany, on  account  of  the  owners  of  Lot  No.  **46,"  from  which  the  said  coal  was 

81625— S.  Doc.  1140,  vol  1,  62^3 ^19 
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originally  mined,  the  sum  of  five  cents  (5^)  per  gross  ton,  in  accordance  with 
the  terms  on  which  the  said  culm  dump  is  sold  to  the  parties  of  the  first  part 
by  the  said  Hillside  Coal  &  Iron  Ck)mpany. 

6.  The  party  of  the  second  part  shall  pay  to  the  parties  of  the  first  part,  on 
the  execution  and  delivery  of  this  agreement,  the  sum  of  ten  thousand  dollars 
($10,000)  as  advance  royalties,  for  which  the  party  of  the  second  part,  without 
further  payment,  shall  be  entitled  to  such  number  of  tons  of  coal,  at  the  rate 
of  twenty-seven  and  a  half  cents  (27^^)  a  ton,  as  shall  be  the  equivalent  thereof. 

7.  In  case  of  the  failure  of  the  party  of  the  second  part  for  thirty  days  to 
make  the  payments  herein  provided  for,  or  to  otherwise,  for  a  like  period, 
comply  with  any  of  the  terms  of  this  agreement,  the  parties  of  the  first  part 
may  forfeit  this  agreement  on  thirty  days'  notice  in  writing  of  their  intention 
so  to  do. 

8.  This  agreement  shall  take  eflPect  as  of  December  1,  1911,  from  which  date 
the  minimum  herein  provided  for  shall  begin  to  run. 

9.  When  this  agreement  shall  have  been  fully  complied  with  by  the  party  of 
the  second  part,  the  parties  of  the  first  part,  at  its  request,  shall  execute  an 
acknowledgment,  releasing  and  discharging  the  said  party  of  the  second  part 
from  any  further  obligation  thereon. 

10.  The  terms  and  conditions  of  this  agreement  shall  be  binding  upon  and 
operate  in  favor  of  the  executors,  administrators,  and  assigns  of  the  parties  of 
the  first  part,  and  of  the  successors  and  assigns  of  the  party  of  the  second  part, 
as  though  in  each  instance  severally  and  expressly  mentioned. 

in  witness  whereof  the  parties  of  the  first  part  have  hereunto  set  their  hands 
and  seals,  and  the  party  of  the  second  part  has  hereunto  affixed  its  corporate 
ft-eal,  attested  by  the  signature  of  its  president  and  secretary  on  the  day  and 
year  first  above  written. 


Mr.  Gallinger.  Mr.  President,  I  desire  to  make  an  inquiry.  The 
Senate  has  some  important  business  to  transact,  and  I  wish  to  ask 
th^  managers  and  the  counsel  for  the  respondent  if  it  would  be  agree- 
able to  have  the  court  adjourn  at  the  present  time,  shortening  the 
session  a  few  minutes  for  the  day  ? 

Mr.  Manager  Clayton.  Mr.  President,  on  behalf  of  the  managers, 
I  may  say  that  the  suggestion  is  entirely  agreeable. 

Mr.  WoRTHiNGTON.  Likcwisc  to  us,  Mr.  President 

Mr.  Thornton.  Mr.  President,  before  adjournment,  I  desire  to 
have  a  question  propounded  to  the  witness. 

The  President  pro  tempore.  The  Senator  from  Louisiana  desires 
to  have  a  question  propounded  to  the  witness.  The  question  will  be 
read  by  the  Secretary. 

The  Secretary  read  as  follows : 

Q.  Why  did  you  say  in  the  examination  that  you  thought  C!ol.  Worthington 
had  the  document? 

Mr.  Culberson.  Mr.  President,  may  I  ask  that  that  question  be 
read  again  ?    My  attention  was  diverted. 

The  Secretary  again  read  the  question. 

The  Witness.  I  knew  that  it  was  in  his  possession. 

Q.  (By  Mr.  Manager  Davis.)  How  did  you  come  by  that  knowl- 
edge?— A.  I  went  to  his  office  when  I  first  came  to  Washington  and 
asked  to  see  it. 

Q.  How  did  you  know  that  you  would  find  it  at  his  office? — A.  It 
was  sent  to  my  office  in  Scranton  in  my  absence  so  that  I  might  see  it. 

Q.  Who  sent  it  to  your  office  in  Scranton? — A.  It  came  from 
Wells  &  Torrey. 

Q.  Who  are  Wells  &  Torrey  ? — A.  Attorneys  for  my  raUroad. 


IMPEACHMENT   OF  BOBEBT  W.   ABCHBALD.  291 

Q.  When  did  they  send  it  to  your  office  that  you  might  see  it? — 
A.  One  day  last  week. 

Q.  How  did  it  get  from  your  custody  to  Mr.  Worthington  ? — ^A.  It 
was  not  left  at  my  office.  It  was  sent  there  in  my  absence  and  the 
messenger  took  it  away  with  him. 

Q.  What  did  the  messenger  do  with  it? — ^A.  That  I  can  not  say. 

Q.  Had  you  made  a  request  that  you  might  see  it  ? — A.  I  had. 

Q.  Of  whom  had  you  made  that  request? — A.  I  think  I  asked 
Judge  Archbald  if  I  might  see  it. 

Q.  Judge  Archbald  had  it  then  in  his  custody? — A.  I  so  under- 
stood it. 

Q.  And  you  do  not  know  even  now  where  he  got  it? — A.  Not  of 
my  own  knowledge. 

Q.  What  is  your  best  information  on  that  subject? — A.  I  do  not 
think  I  understand  your  question. 

Mr.  Manager  Clayton.  Mr.  President,  we  shall  desire  to  con- 
tinue the  examination  of  the  witness  in  the  morning. 

Mr.  Gaixinger.  I  move  that  the  Senate  sitting  as  a  Court  of 
Impeachment  adjourn. 

Mr.  SMrrH  of  Georgia.  Is  not  the  hour  for  ending  the  session 
of  the  court  fixed  by  order  of  the  Senate? 

The  PREsroBNT  pro  tempore.  It  is,  and  it  can  be  changed  only 
by  unanimous  consent,  unless  there  is  an  order  formally  passed  by 
a  majority  of  the  Senate. 

Mr.  Smith  of  Georgia.  Unless  the  managers  on  the  part  of  the 
House  or  counsel  for  the  respondent  desire  an  adjournment  at  this 
time  I  would  prefer  to  go  on. 

Mr.  Manager  Clayton.  To  relieve  the  situation  of  any  embarrass- 
ment, I  move  that  tiie  Senate  sitting  as  a  Court  of  Lnpeachment 
stand  in  recess  until  to-morrow,  if  I  can  do  that. 

Mr.  CuiAERSON.  Can  that  motion  be  made  by  the  managers  or 
counsel? 

The  President  pro  tempore.  The  Chair  does  not  think  it  can  go 
further  than  a  suggestion  from  the  managers  or  counsel. 

Mr.  Manager  (Smyton.  Then  I  modify  it  and  suggest  that  course. 

Mr.  Gallinger.  That  is  agreeable. 

The  President  pro  tempore.  It  will  be  a  question  whether  the 
Senate  will  pass  an  order  to  that  eflfect,  in  view  of  the  fact  that  there 
is  objection.  The  Chair  understood  the  Senator  from  Georgia  to 
object    Is  the  Chair  correct? 

Mr.  Smith  of  Georgia.  Yes.  I  think  unless  there  is  some  reason 
whv  the  court  should  adjourn  at  this  time,  we  should  adhere  to  the 
order. 

The  President  pro  tempore.  Does  the  Senator  from  New  Hamp- 
shire desire  to  have  an  order  passed  to  the  effect  that  the  Senate 
sitting  as  a  Court  of  Impeachment  shall  now  adjourn? 

Mr.  Gallinger.  Mr.  President,  I  will  not  insist  upon  my  motion 
at  all  if  there  is  objection. 

Mr.  Manager  Clayton.  Counsel  for  the  respondent  has  just  sug- 
gested, and  I  agree  with  him  in  the  suggestion,  that  both  the  mana- 
gers and  the  respondent  desire  that  the  court^  take  a  recess  at  this 
time  until  to-morrow  at  the  usual  hour — ^^an  adjournment  or  a  recess^ 
whichever  is  the  proper  form. 
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The  President  pro  tempore.  Does  the  Senator  from  Georgia  still 
object?  [A  pause.]  The  Chair  awaits  the  response  of  the  Senator 
from  Georgia. 

Mr.  Smith  of  Georgia.  I  do  not  desire  to  be  captious.  I  will  with- 
draw my  objection,  but 

The  f^RESiDENT  PRO  TEMPORE.  It  was  impossible  for  the  Chair  to 
hear  the  latter  part  of  what  the  Senator  from  Georgia  said. 

Mr.  Smith  of  Georgia.  I  will  not  insist  upon  my  objection. 

The  President  pro  tempore.  Very  well.  It  is  moved  that  the 
Senate  sitting  in  the  trial  of  Articles  of  Impeachment  do  now  adjourn. 
Unless  there  be  objection,  it  will  be  so  ordered.  The  Chair  hears 
none,  and  the  Senate  sitting  in  the  trial  of  Articles  of  Impeachment 
stands  adjourned  until  the  usual  hour  to-morrow. 

Thereupon  the  managers  on  the  part  of  the  House,  the  respondent, 
and  his  counsel  retired. 


DECEMBEB  7,   1912. 

In  the  Senate  of  the  Unfied  States. 

The  President  pro  tempore  (IVIr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
ment against  Robert  W.  Archbald,  the  respondent  appeared  with  his 
counsel,  Mr.  Worthington,  Mr.  Simpson,  and  Mr.  Robert  W.  Arch- 
bald,  jr. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

Mr.  Galunqer.  I  make  the  point  of  no  quorum,  Mr.  President. 

The  President  pro  tempore.  The  Senator  from  New  Hampshire 
makes  the  point  of  no  quorum,  and  the  Secretary  will  call  the  roll 
of  the  Senate. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names : 

Present:  Ashurst,  Bacon,  Bailev,  Borah,  Brand^ee,  Bristow, 
Bttiwn,  Bryan,  Burnham,  Clapp,  Clark  of  Wyoming^  Clarke  of  Ar- 
kansas, Crane,  Crawford,  Culberson,  Curtis,  Davis,  Uixon,  Gallinger, 
Gardner,  Gronna,  Hitchcock,  Johnson  of  Maine,  Johnston  of  Ala- 
bama, Kenyon,  La  FoUette,  Lea,  Lodge,  McLean,  Martin  of  Vinrinia, 
Martine  or  New  Jersey,  Massey,  Myers,  Oliver,  Overman,  Owen. 
Pa^,  Perkins,  Perky,  Richardson,  Root,  Sanders,  Smith  of  Arizona. 
Smith  of  Georgia,  Smith  of  South  Carolina,  Smoot,  Stephenson, 
Stone,  Sutherland,  Swanson,  Thornton,  Tillman,  Townsend,  War- 
ren, Wetmore,  and  Works — 56. 

Mr.  Page.  I  again  announce  that,  owing  to  continued  illness,  mv 
colleague,  the  senior  Senator  from  Vermont  [Mr.  Dillingham],  ls 
unable  to  be  present. 

Mr.  Works.  The  senior  Senator  from  Washington  [Mr.  Jones]  is 
necessarily  absent  on  business  of  the  Senate. 

Mr.  Lodge.  I  desire  to  annoimce  that  the  Senator  from  New  Mexico 
[Mr.  Catron]  is  absent  from  the  Senate  owins  to  public  business, 
being  on  the  committee  investigating  the  soldiers  home.  I  make  that 
announcement  for  the  day. 
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Mr.  CuiBERSON.  In  that  connection,  I  will  say  that  the  Senator 
from  Oregon  [Mr.  Chamberlain]  is  also  absent  on  the  same  business 
of  the  Senate. 

Mr.  Johnson  of  Maine.  I  desire  to  announce  that  the  junior  Sena- 
tor from  New  York  [Mr.  O'Gorman]  is  absent  on  important  business 
of  the  Senate.     I  make  this  announcement  for  the  day. 

Mr.  Martine  of  New  Jersey.  I  desire  to  announce  that  my  col- 
league [Mr.  Briggs]  is  absent  from  the  Senate  owing  to  serious 
illness. 

Mr.  Townsend.  I  be^  to  announce  that  the  senior  Senator  from 
Michigan  [Mr.  Smith]  is  absent  on  business  of  the  Senate. 

The  President  pro  tempore.  On  the  call  of  the  roll  of  the  Senaic 
56  Senators  have  answered  to  their  names.  A  quorum  of  the  Senate 
is  present. 

The  Sergeant  at  Arms  will  make  proclamation. 

The  Assistant  Sergeant  at  Arms  [Mr.  Cornelius]  made  the  usual 

proclamation. 

The  President  pro  tempore.  The  Secretary  will  read  the  Journal 
of  the  last  sitting  of  the  Court  of  Impeachment. 

The  Journal  of  yesterday's  proceedings  of  the  Senate  sitting  as  a 
Court  of  Impeachment  was  read. 

The  PREsroENT  pro  tempore.  Are  there  any  inaccuracies  in  the 
Journal  ?  If  not,  it  stands  confirmed.  The  managers  on  the  part  of 
the  House  will  proceed.    Do  they  desire  the  last  witness  recalled? 

Mr.  Manager  Davis.  Call  Mr.  Conn. 

Charles  F.  Conn,  having  been  previously  sworn,  was  further  ex- 
amined and  testified  as  follows: 

Q.  (By  Mr.  Manager  Davis.)  Mr.  Conn,  when  the  Senate  ad- 
journed last  evening,  we  were  discussing  the  draft  of  the  agree- 
ment submitted  to  you  by  Judge  Archbald  and  produced  by  Mr. 
Worthington.  You  stated  that  you  had  made  a  request  of  Judge 
Archbald  that  you  might  be  permitted  to  reinspect  that  paper.  When 
did  you  make  that  request? 

The  Witness.  Did  I  make  that  statement? 

Mr.  Manager  Davis.  I  think  I  quoted  you  in  substance.  Shall  I 
refresh  your  memory  from  the  record  ? 

Mr.  WoRTHiNGTON.  What  page?     I  have  the  record  here. 

Mr.  Manager  Davis.  I  will  read  from  the  Congressional  Record 
of  the  morning.    The  question  was  asked  you : 

Had  you  made  a  request  that  you  might  see  it? 

And  you  answered : 

I  had. 

Q.  Of  whom  had  you  made  that  request? — A.  I  think  I  aslced  Judge  Archbald 
If  I  might  see  it. 

Now  the  question  is.  When  did  you  make  that  request  of  Judge 
Archbald  and  where? 

A.  A  short  time  after  I  testified  in  the  proceedings  here,  I  met 
Judge  Archbald  on  the  street  in  Scranton.  and  he  stated  to  me  that 
**  You  were  in  error  in  sa3dng  that  you  had  not  seen  the  draft  of  con- 
tract ";  and  he  stated  that  it  was  in  his  possession  and  that  I  might 
it. 
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Q.  Do  you  remember  approximately  the  date  of  that  interview  ? — 
A.  I  do  not. 

Q.  Had  you  stated  before  the  Committee  on  the  Judiciary  that  no 
draft  of  such  an  agreement  had  ever  been  submitted  to  you? — A.  I 
so  stated. 

Q.  You  were  in  error,  were  you  not,  in  making  that  statement? — 
A.  I  was  in  error. 

Q.  How  long  after  that  tender  on  the  part  of  Judge  Archbald  was 
it  before  the  paper  was  exhibited  to  you  ? — A.  I  saw  the  paper  Tues- 
day morning  of  this  week. 

Q.  In  the  city  of  Washington  ? — A.  Yes,  sir. 

Q.  Why  did  you  wait  that  length  of  time  before  asking  for  the 
paper  or  going  to  see  it? — A.  I  do  not  know  that  I  can  give  any 
reason. 

Q.  At  the  time  Judge  Archbald  told  you  of  his  possession  of  the 
paper  did  he  tell  you  when  and  how  it  had  come  into  his  posses- 
sion?— A.  I  think  not. 

Q.  Did  you  ask  him  how  it  came  to  be  in  his  possession  ? — ^A.  I  do 
not  think  I  did.    I  think  I  did  not. 

Q.  Was  there  nothing  said  which  would  refresh  your  recollection 
as  to  the  manner  in  which  that  paper  had  got  out  of  your  custody 
and  again  into  his  ? — A.  I  think  not. 

Q.  You  say  you  think  not,  Mr.  Conn.  Can  you  not  be  sure  as 
to  whether  there  was  or  was  not  any  information  of  that  sort  com- 
municated to  you? — A.  No;  I  can  not  be  sure. 

Q.  Have  you  no  recollection  whatever  touching  that  matter? — ^A. 
My  recollection  is  that  nothing  was  said  at  that  time,  but  I  am  not 
positive. 

Q.  Have  you  any  better  recollection  than  you  had  yesterday  as 
to  the  manner  in  wnich  that  paper,  having  been  submitted  to  you  by 
Judge  Archbald,  was  bv  you  redelivered  to  him  or  some  representa- 
tive of  his? — A.  Not  01  my  own  knowledge. 

Q.  Has  anyone  refreshed  your  recollection  about  it? — A.  Not 
since  yesterday. 

Q.  Well,  has  anyone  refreshed  your  recollection  about  it  at  any 
time? — A.  After  Judge  Archbald  made  this  statement  to  me  that  1 
was  in  error  in  my  testimony,  I  went  to  Wells  &  Torrey's  oflSce,  attor- 
neys for  the  railroad  company,  and  asked  Mr.  Wells  about  this  con- 
tract. My  recollection  is  that  he  stated  that  the  contract  had  been 
given  to  Judge  Archbald's  attorneys  by  him  or  by  the  firm. 

Q.  Who  were  Judge  Archbald's  attorneys? — A.  Mr.  Martin  and 
Mr.  Price. 

Q.  And  when  had  it  been  given  to  them  by  him? — ^A.  That  I  do 
not  know. 

Q.  Had  it  been  given  to  them  by  him  before  or  after  your  testi- 
mony before  the  Committee  on  the  Judiciary  of  the  House? — A.  I 
do  not  know. 

Q.  Do  you  know  whether  it  ha4  been  given  to  them  by  your  attor- 
ney, Mr.  Wells,  before  or  after  this  inquiry  began? — A.  I  do  not. 

Q.  Do  you  Imow  when  Messrs.  Martin  and  Frice  first  became  the 
attorneys  of  Judge  Archbald? — A.  I  do  not. 

Q.  They  were  his  attorneys,  were  they  not,  and  present  at  the  time 
of  the  examination  had  before  the  Committee  on  the  Judiciary? — A. 
They  were. 
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Q.  And  was  it  not  after  the  beginning  of  that  inquiry  that  your 
counsel,  Mr.  Wells,  delivered  this  paper  to  them? — ^A.  I  do  not 
know. 

Q.  Does  that  not  refresh  your  recollection  about  it?  I  will  with- 
draw that  question  and  put  it  in  another  form.  Were  Messrs. 
Martin  and  I*rice  counsel  for  Judge  Archbald  at  any  time  in  con- 
nection with  your  purchase  of  this  culm  bank  and  your  negotiations 
with  him  about  it? — ^A.  Not  to  my  knowledge. 

Q.  In  all  that  transaction  Judge  Archbald,  of  course,  appeared  as 
his  own  representative? — ^A.  He  did. 

Q.  Was  there  any  matter,  so  far  as  you  know,  in  which  they  were 
Judge  Archbald's  attorneys,  other  than  this  proceeding? — A.  Not 
so  far  as  I  know. 

Q.  In  this  contract  itself,  Mr.  Conn,  I  observe  that  your  company 
is  described  as  the  "  Erie  &  Wyoming  Valley  Railroad  Co."  Is  that 
a  correct  designation  ? — A.  No,  sir. 

Q.  What  is  the  corporate  name  of  your  concern? — A.  The  Liacka- 
wanna  &  Wyoming  valley  Railroad  Co. 

Q.  It  does,  however,  have  a  physical  connection  with  the  tracks  of 
the  Erie  Railroad  Co.,  does  it  f — A.  Yes,  sir. 

Q-  And  a  traffic  arrangement  with  that  railroad  company? — A. 
Yes,  sir. 

Q.  You  were  to  pay  for  this  coal,  according  to  the  proposition  you 
made,  27^  cents  per  ton  royalty?  That  is  correct,  I  believe. — A.  Yes, 
sir. 

Q.  What  was  your  estimate  of  the  cost  of  the  coal  to  you  after  that 
royalty  had  been  paid  and  the  coal  had  been  won  from  this  bank? — 
A.  Al)out  65  cents. 

Q.  You  were  at  the  time  purchasing  coal  from  the  Erie  Railroad 
Co.  and  its  subsidiaries? — A.  Yes,  sir. 

Q.  What  were  you  paying  to  them  per  ton  at  that  time? — A.  One 
dollar. 

Q.  Did  you  have  any  knowledge  of  the  price  which  had  been  fixed 
by  the  Erie  Railroad  Co.  upon  its  holdings  in  the  option  given  to 
Archbald  and  Williams? — A.  I  had. 

Q.  Before  the  negotiations  were  concluded? — A.  Yes,  sir. 

Q.  At  the  time  the  negotiations  were  begun  had  you  that  knowl- 
edge?— ^A.  Not  at  the  beginning  of  the  negotiations;  no,  sir. 

Q.  When  did  you  acquire  that  knowledge? — A.  Soon  after  I  re- 
ceived the  first  letter  introducing  Mr.  Williams  I  went  to  Capt.  May's 
office  to  get  information  concerning  the  culm  bank  and  there  learned 
the  price  of  the  Hillside  interest. 

Q.  Did  Capt.  May  at  that  time  tell  you  anything  about  Judge 
Archbald's  connection  with  the  transaction? — A.  I  thmk  not. 

Q.  Will  you  fix  for  us  again,  if  possible,  the  exact  date  when  your 
attorneys  advised  you  that  they  would  not  recommend  the  title  to  this 
property  ? — A.  I  can  not  state  that  date  positively. 

Q.  You  had  a  conversation  with  Judge  Archbald  on  the  29th  day 
of  November,  1911,  in  which  you  and  he  agreed  as  to  price  and  terms. 
How  long  after  that  date  was  it,  approximately,  when  your  attorneys 
gave  you  this  advice? — ^A.  Within  a  week. 

Q.  How  long  was  it  after  they  gave  you  this  advice  before  you 
communicated  it  to  Judge  Archbald? — A.  I  think  that  was  also 
within  a  week. 
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Q.  And  after  that  you  heard  nothing  further  from  Judge  Arch- 
bald  until  you  had  received  the  letter  from  Williams  on  the  18th 
of  March,  1912,  and  he  came  to  your  oflSce  within  a  few  days  there- 
after; is  that  correct? — A.  I  thmk  I  heard  from  him  during  that 
period,  either  in  conversation,  meeting  him  on  the  street,  or  by 
telephone. 

Q.  With  reference  to  this  transaction? — ^A.  That  he  was  attempt- 
ing to  negotiate  for  an  option  from  the  Everhart  heirs. 

Q.  When  did  he  make  the  statement  to  you  ? — ^A.  I  have  no  way  of 
fixing  the  time. 

Q.  How  of  ten  during  that  interval  did  he  communicate  with  you 
on  the  subject? — ^A.  Perhaps  two  or  three  times. 

Q.  When  was  your  attention  called  to  the  fact  that  you  had  made 
an  error  in  your  testimony  before  the  committee  with  reference  to 
the  existence  of  this  paper  i — ^A.  I  can  not  fix  the  date- 

Q.  Was  it  before  or  after  you  left  the  city  of  Washington? — A.  It 
was  in  Scranton,  after  I  had  left  Washington. 

Q.  After  you  had  left  Washington.  Was  Judge  Archbald  present 
at  your  examination  before  the  committee  in  the  city  of  Washington? 

Mr.  WoRTHiNGTON.  It  is  admitted  that  he  was. 

Mr.  Manager  Davis.  Let  me  refresh  the  witness's  recollection. 

The  Witness.  At  the  examination  of  this  contract? 

Q.  (By  Mr.  Manager  Davis.)  Yes.  Was  Judge  Archbald  present 
at  your  examination  before  the  Committee  on  the  Judiciary  in  Wash- 
ington?— ^A.  He  was;  yes,  sir. 

Q.  Were  Messrs.  Martin  and  Price,  his  counsel,  present  at  the 
same  time  and  place? — ^A.  They  were. 

Mr.  Manager  Davis.  You  may  inquire,  gentlemen. 

Cross-examination  by  Mr.  Worthington  : 

Q.  Mr.  Conn,  when  this  former  contract,  which  is  Exhibit  No.  22, 
was  read  yesterday  the  interlineations  were  not  read.  We  all  under- 
stood they  were  not  to  be  read.  I  wish  you  would  now  read  them  and 
state  in  what  lines  they  occur  and  what  they  are,  so  that  the  record 
will  show  the  contract  and  the  interlineations. 

And  I  would  like  to  suggest,  Mr.  President,  that  this  contract  be 
reprinted  in  the  record  of  this  trial  to-day  with  the  interlineations, 
showing  where  they  occur.  Otherwise  there  will  be  no  means  by 
which  the  Members  of  the  Senate  can  tell  about  these  interlineations 
without  going  to  a  great  deal  of  trouble. 

Mr.  ifinager  Ci-.ayton.  There  is  no  objection  to  that,  Mr.  Presi- 
dent.   We  want  all  the  facts  as  they  are  to  appear. 

The  President  pro  tempore.  Without  objection  it  will  be  so  or- 
dered. 

The  matter  referred  to  is  as  follows: 

U.  S.  S.  Exhibit  22. 

This  agreement  made  this  —  day  of  December,  A.  D.,  1011,  by  and  betweeo 
Edward  J.  Williams  and  R.  W.  Archbald,  of  Scranton,  Pennsylvania,  of  the  one 
part, 

And,  the  [Erie  and  Wyoming  Valley  Railroad  Company,]  Lackawanna  d 
Wyoming  Valley  Power  Co.  a  corporation  of  the  State  of  Pennsylvania,  of  the 
other  part,  witnesseth: 

Whereas,  the  said  parties  of  the  first  part  are  the  owners  of  a  certain  culm 
dump  or  bank  of  waste  coal  and  refuse,  produced  in  the  mining  operations  of 
the  late  firm  of  Robertson  and  Law,  at  the  so-called  Katy-did  mines  and  col- 
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llery,  which  dump  or  bank  Is  located  in  the  vicinity  of  Moosic,  Pennsylvania, 
and  known  and  called  the  "Katy-dld"  culm  dump;  and  whereas  the  party  of 
tbe  second  imrt  is  desirous  of  purchasing  tlie  same : 

Now,  this  agreement  witnesseth  that  for  and  in  consideration  of  the  terms 
and  conditions  hereinafter  mentioned  the  parties  of  the  first  part  do  hereby 
grant,  bargain,  sell  and  convey  unto  the  party  of  the  second  part,  its  succes- 
sors, and  assigns,  all  of  the  said  culm  dump,  with  the  right  to  take,  remove, 
and  dispose  of  the  same,  subject  always  as  follows,  that  is  to  say ; 

1.  It  is  the  purpose  of  the  said  party  of  the  second  part,  and  it  hereby  under* 
takes  and  agrees,  at  some  convenient  place  along  the  line  of  fits]  the  L.  d  If.  V, 
railroad  to  erect  and  construct  a  so-called  washery  or  building  with  suitable 
screens,  rolls,  chutes  and  other  appliances  for  the  handling,  screening,  sorting, 
cleaning  and  preparing  for  use  the  coal  and  material  obtained  from  the  said 
cnlm  dump,  with  or  without  the  use  of  water;  [and  the  same  to  equip  with 
proper  scales  to  the  end  that  an  accurate  record  may  be  kept  of  the  weight 
and  quantity  of  the  said  coal  derived  ttom  the  material  taken  from  the  said 
damp  or  bank;]  all  of  which  material,  excepting  rock,  shall  be  taken  and  be 
passed  through  the  said  washery,  and  afterwards  weighed  at  scales  of  R.  R.  Co, 
at  Scranion  the  said  washery  in  the  cars  when  ready  for  use;  or,  in  default 
tbereof,  shall  be  accounted  and  paid  for  according  to  the  gross  ton  of  material 
removed  from  the  said  dump. 

2.  For  each  ton  of  coal  of  two  thousand  two  hundred  and  forty  (2,210) 
pounds  obtained  from  the  said  dump  as  aforesaid,  which  will  pass  over  a 
screen  of  inches  square  mesh,  being  of  the  size  commonly  known  as  rice, 
barley  or  bird's-eye,  or  larger,  the  said  party  of  the  second  part  shall  pay  at 
the  rate  or  royalty  of  twenty-seven  and  a  half  cents  (27*^)  a  ton;  all  the 
material  which  passes  through  said  screen  being  regarded  as  dirt  or  waste,  for 
wlilch  no  payment  is  to  be  required ; 

Brovided,  however,  that  in  the  screening,  sorting,  cleaning,  washing  or  jtre^ 
paring  the  said  material  it  shall  not  be  broken  down  or  crushed  by  the  said 
party  of  the  second  part,  so  as  purposely  to  make  any  such  dirt  or  waste:  and 

Provided  further,  that  any  such  waste  material  that  is  used  or  sold  by  the 
said  party  of  the  second  part  for  steam  or  fuel  purposes  shall  be  paid  for  at 
tbe  same  rate  as  though  of  the  size  aforesai^. 

3.  The  said  party  of  the  second  part  shall  render  monthly  statements  of  the 
number  of  tons  passed  through,  or  cleaned  and  prepared  at  the  said  washery, 
wbich  statements,  in  duplicate,  shall  be  mailed  to  the  said  parties  of  the  first 
part,  severally,  on  or  before  the  tenth  day  of  each  calendar  month  for  the 
month  then  next  preceding ;  and  on  the  twentieth  day  of  each  month  shall  make 
payment  therefor,  one-half  to  each  of  the  said  first  parties,  which  the  said  par- 
ties of  the  first  part  shall  severally  receipt  for  by  signing  and  returning  proper 
Touchers  therefor. 

4.  The  said  party  of  the  second  part  agrees  to  pay  at  the  rate  per  ton  afore* 
aaid  for  at  least  twenty  thousand  (20,000)  tons  per  annum,  in  equal  monthly 
installments,  whether  that  quantity  shall  have  been  removed  and  obtained  from 
said  dump  or  bank  and  washed  and  prepared  or  not,  until  all  the  said  material 
otber  than  rock  composing  tbe  said  dump  shall  have  been  removed  and  dis- 
posed of,  or  all  the  coal  to  be  derived  therefrom  shall  have  been  paid  for. 
When  royalties  have  been  paid  in  advance,  and,  in  the  opinion  of  the  party  of 
tbe  second  part,  payment  has  been  made  at  the  rate  aforesaid  for  ail  of  the  coal 
cnpablo  of  boing  obtained  from  said  dump,  if  there  is  any  rllpputp  between  the 
parties  hereto  with  regard  to  the  same,  the  matter  shall  be  submitted  to  three 
arbitrators;  one  of  whom  shall  be  chosen  by  the  parties  of  the  first  part,  one 
by  the  party  of  the  second  part,  and  the  two  arbitrators  so  chosen  shall  agree 
on  the  third  arbitrator,  and  the  decision  of  any  two  of  them  shall  be  binding 
and  conclusive.  In  case  of  the  neglect  or  refusal  of  either  party  to  appoint  nn 
arbitrator,  the  appointment  may  be  made  at  the  instance  of  the  other  party  by 
tbe  Court  of  Common  Pleas  of  Lackawanna  (bounty. 

5.  Where,  in  the  screening,  sorting,  cleaning,  and  preparing  the  said  material. 
any  coal  above  the  size  of  pea  coal  is  obtained,  the  party  of  the  second  part. 
In  addition  to  the  royalty  of  twenty-seven  and  a  half  cents  (27^^)  per  ton  to 
be  paid  to  the  parties  of  the  first  part,  shall  pay  to  the  Hillside  (joal  and  Iron 
Gompany,  on  account  of  the  owners  of  Lot  No.  "46,"  from  which  the  said  coal 
was  originally  mined,  the  sum  of  five  cents  (6^)  per  gross  ton,  in  accordance 
with  the  terms  on  which  the  said  cnlm  dump  is  sold  to  the  parties  of  the  first 
pert  by  the  said  Hillside  Coal  and  Iron  Company. 
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6.  The  party  of  the  second  part  shall  pay  to  the  parties  of  the  first  part, 
on  the  execution  and  delivery  of  this  agreement,  the  sum  of  ten  thousand 
dollars  ($10,000),  as  advance  royalties,  for  which  the  party  of  the  second 
part,  without  further  payment,  shall  be  entitled  to  such  number  of  tons  of 
coal,  at  the  rate  of  twenty-seven  and  a  half  cents  (27^^)  a  ton  as  shall  be  the 
equivalent  thereof. 

7.  In  case  of  the  failure  of  the  party  of  the  second  part  for  thirty  days  after 
the  same  are  due  to  make  the  payments  herein  provided  for,  or  to  otherwise, 
for  a  like  period,  comply  with  any  of  the  terms  of  this  agreement,  the  parties 
of  the  first  part  may  forfeit  this  agreement  on  thirty  days*  notice  in  writing 
of  their  intention  so  to  do. 

8.  This  agreement  shall  take  effect  as  of  December  1,  1911,  from  which  date 
the  minimum  herein  provided  for  shall  begin  to  run. 

9.  When  this  agreement  shall  have  been  fully  complied  with  by  the  party  of 
the  second  part,  the  parties  of  the  first  part,  at  its  request,  shall  execute  an 
acknowledgment,  releasing  and  discharging  the  said  party  of  the  second  part 
from  any  further  obligation  thereon. 

10.  The  terms  and  conditions  of  this  agreement  shall  be  binding  upon  and 
operate  in  favor  of  the  executors,  administrators  and  assigns  of  the  parties 
of  the  first  part,  and  of  the  successors  and  assigns  of  the  party  of  the  second 
part,  as  though  in  each  instance  severally  and  expressly  mentioned. 

In  witness  whereof  the  parties  of  the  first  part  have  hereunto  set  their  hands 
and  seals,  and  the  party  of  the  second  part  has  hereunto  afiixed  its  corporate 
seal,  attested  by  the  signature  of  its  President  and  Secretary  on  the  day  and 
year  first  above  written. 


The  Witness.  The  words  "  Erie  and  Wyoming  Valley  Railroad 
Company  "  are  crossed  out  and  the  words  "  Lackawanna  &  Wyoming 
Valley  Power  Co."  are  substituted.  That  is  on  the  first  page,  second 
paragraph. 

In  section  1  the  word  "  its  "•  is  stricken  out  and  "  the  L.  &  W.  V." 
substituted. 

In  the  margin  of  the  second  page  "  scales  of  R.  R.  Co.  at  Scranton  ■' 
are  inserted. 

Mr.  Manager  Clayton.  After  what  word  is  that  insertion? 

Mr.  WoRTiiiNGTON.  It  is  not  after  any  word.    It  is  in  the  margin. 

The  Witness.  It  is  in  the  margin  or  the  page,  intended  to  take 
the  place  of  these  words :  "And  the  same  to  equip  with  proper  scales 
to  the  end  that  an  accurate  record  may  be  kept  of  the  weight  and 
quantity  of  the  said  coal  derived  from  the  material  taken  from  the 
said  dump  or  bank."        , 

Mr.  Manager  Clayton.  That  gives  me  the  information  that  I 
desire. 

The  Witness.  In  section  7  the  words  "  after  the  same  are  due  "  are 
inserted  after  these  words : 

7.  In  case  of  the  failure  of  the  party  of  the  second  part  for  30  dnys. 

Q.  (By  Mr.  Worthington.)  Are  those  all? — A.  All  except  two 
interrogation  marks  which  are  in  the  margin  of  the  paper. 

Q.  Are  all  those  interlineations  which  you  have  just  read  in  lead 
pencil? — A.  Yes,  sir. 

Q.  And  the  body  of  the  paper  is  in  typewriting,  I  believe? — ^A. 
Yes,  sir. 

Q.  And  are  all  those  interlineations  in  your  handwriting? — A. 
They  are. 

Q.  And  how  about  the  interrogation  marks?  Are  you  able  to 
identify  them? — A.  I  think  they  are  mine. 
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Q.  Since  you  have  seen  that  paper  and  recogniied  your  handwrit- 
ing, do  you  now  recall  having  had  the  ijaper  in  your  possession  and 
suggesting  those  changes  in  the  contract  in  that  way  ? — ^A.  I  know,  of 
course,  that  the  paper  was  in  my  possession,  but  1  have  no  recollec- 
tion of  it. 

Q.  You  do  not  recognize  making  those  changes? — A.  I  do  not. 

Q.  Or  having  the  paper  at  all  ? — A.  No,  sir. 

Q.  About  how  the  paper  got  out  of  your  possession^  if  I  can  refresh 
vour  recollection,  do  ypu  not  recall  that  when  you  saw  Judge  Arch- 
bald  in  Scranton,  immediately  after  the  13th  of  March  last,  when  you 
showed  him  that  letter  of  March  13— that  is,  since  you  refused  to 
go  on  with  the  contract  or  consider  it  any  further — he  asked  you  to 
return  that  paper  to  him  and  you  then  did  so? — ^A.  I  have  been  told 
I  did  so.    I  have  no  recollection  of  it. 

Q.  You  have  no  recollection  of  it? — ^A.  I  have  no  recollection  of 
returning  that  paper. 

Q.  As  to  the  paper  being  sent  around  Scranton  and  sent  to  your 
office,  you  said  it  was  sent  to  your  office  while  you  were  away  and  by 
your  attorneys,  I  think  you  said,  Messrs.  Wells  &  Torrey  ? — K.  One  of 
the  junior  partners  of  Wells  &  Torrey  brought  the  paper  to  my  office. 

Q.  Did  you  not  learn  at  the  same  time  that  the  object  of  that  was 
to  find  out  in  whose  handwriting  these  pencil  memoranda  are? — ^A. 
No,  sir. 

Q.  You  did  not  know  what  the  purpose  was? — A.  No,  sir. 

Q.  When  you  saw  that  paper  last  Tuesday  in  whose  hands  was 
it? — A.  Mr.  Archbald,  jr. 

Q.  You  said  Wells  &  Torrey  were  the  attorneys  for  the  railroad 
company.  What  company  did  you  mean? — ^A.  The  Lackawanna  & 
Wyoming  Valley  Railroad  Co. 

Q.  Mr.  Martin  and  Mr.  Price,  I  believe,  are  members  of  the  bar  of 
Scranton?    That  is  their  residence? — A.  They  are. 

Q.  You  know  them  very  well,  and  I  presume  that  they  know 
Judge  Archbald? — A.  Yes,  sir. 

Q.  When  you  saw  Judge  Archbald  just  after  the  13th  of  March 
last  and  showed  him  the  letter  of  that  date  from  E.  J.  Williams,  did 
the  judge  say  whether  or  not  that  was  the  first  he  knew  of  that  letter 
being  sent? — A.  Not  in  those  words. 

Q.  What  is  your  recollection  now  as  to  what  he  did  say  about  it 
when  you  exhibited  that  letter  to  him? — A.  That  he  had  no  knowl- 
edge of  the  letter. 

Q.  If  that  letter  of  yours  of  September  30,  1911,  to  Judge  Arch- 
bald, which  is  in  evidence,  was  photographed  at  some  time,  do  you 
have  any  knowledge  as  to  how  it  came  to  be  photographed? — A.  None 
whatever. 

Q.  Was  it  out  of  your  possession  or  custody  from  the  time  you 
received  it  until  it  was  given  to  the  Judiciary  Committee? — A.  Not 
to  my  knowledge. 

Q.  Did  Judge  Archbald  ever  ask  you  to  return  any  of  his  letters 
to  you  relating  to  this  matter  ? — A.  I  think  not.    He  did  not. 

Q.  And,  as  a  matter  of  fact,  you  had  them  in  your  possession  until 
they  were  turned  over  to  the  Judiciary  Committee? — A.  Yes,  sir. 

Q.  When  Mr.  Williams  came  to  your  office  on  or  about  the  30th 
of  September,  1911,  with  the  letter  of  that  date  from  Judge  Arch- 
bald, did  you  know  that  he  was  accompanied  by  another  man,  who 
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sat  just  outside  the  door  where  you  and  Williams  were,  and  was 
listening  to  your  conversation? — A.  I  do  not  think  I  noticed  thai 
there  was  anyone  with  him. 

Q.  Do  you  know  Mr.  Pryor,  who  was  examined  as  a  witness  here 
yesterday? — A.  I  do. 

Q.  Do  you  know  whether  or  not  he  came  with  Mr.  Williams  and 
sat  just  outside  the  door  while  you  were  talking  with  Pryor? — A. 
I  could  not  say. 

Q.  And  listening  to  your  conversation  ? — ^A.  I  do  not  know. 

Q.  Had  Mr.  Wuliam  P.  Boland  had  any  conversation  with  you 
about  this  culm  bank  before  you  had  any  conversation  with  Judgo 
Archbald  about  it? — A.  He  had  spoken  to  me  of  a  culm  bank  a  short 
time  before  these  negotiations  began,  but  I  am  not  sure  whether  he 
identified  this  particular  propertv  or  not. 

Q.  When  you  say  "  shortly  before  these  negotiations  began,"  what 
do  you  refer  to? — A.  The  receipt  of  the  letter  introducing  Mr. 
Williams. 

Q.  What  was  vour  conversation  with  Mr.  Boland  about  a  culm 
bank,  whether  he  mentioned  the  particular  bank  or  not? — A 
He  asked  if  we  would  be  interested  in  the  purchase  of  a  culm  bank 
which  could  be  reached  from  our  own  tracks,  and  I  answered  that 
we  would  be. 

Q.  Did  you  have  any  knowledge  at  the  time  of  this  transaction  that 
the  letter  of  Judge  Archbald  to  you  was  the  result  of  a  suggestion 
that  Mr.  William  P.  Boland  made  to  Williams,  after  his  talk  with 
you  ? — A.  None  whatever. 

Q.  You  did  not  know  it  ? — A.  No^  sir. 

Q.  If  I  understand  about  the  pnce  you  were  paying  or  were  to 
pay  if  you  had  taken  this  Katydid  bank:,  you  were  to  pay  27^  cents 
per  ton  of  coal  ? — A.  Of  coal. 

Q.  It  was  not  for  material  in  the  bank  but  only  for  the  coal,  was 
it? — A.  Coal  shipped. 

Q.  Was  the  price  you  were  to  pay  the  estimate  you  had  made  of 
the  quantity  or  it?  Did  you  make  any  computation  as  to  how  you 
would  come  out  as  compared  with  how  you  would  stand  when  buying 
the  same  quantity  of  coal  from  the  Erie  Railroad  or  its  subsidi- 
aries ? — A.  I  figured  that  we  would  save  30  or  35  cents  a  ton. 

Mr.  WoRTHiNGTON.  Mr.  Secretary,  will  you  show  the  witness  the 
letter  of  March  13, 1912?    I  have  not  the  number  of  the  exhibit. 

Mr.  Simpson.  Exhibit  No.  4. 

Q.  (By  Mr.  Worthington  [exhibiting  paper].)  I  want  you  to 
designate  that  the  top  of  the  paper  on  wnicn  that  letter  was  written 
appears  to  have  been  cut  off.  I  wish  to  ask  you  whether  or  not  that 
was  done  while  the  paper  was  in  your  possession  ? — A.  It  was  not. 

Q.  It  is  in  the  same  condition  now  as  when  you  received  it? — A. 
Precisely. 

Q.  Was  any  suggestion  made  to  you  at  any  time  by  Judge  Arch- 
bald that  his  connection  with  this  matter  was  to  be  kept  quiet  and 
covered  up  in  any  way? — A.^  No,  sir. 

Q.  Was  any  such  suggestion  made  to  you  by  anybody? — ^A.  No, 
sir. 

Q.  Was  there,  in  fact,  any  concealment  of  his  connection  with  the 
matter  on  your  part  or  on  the  part  of  anybody  so  far  as  you  know  ? — 
A.  There  was  not. 
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Q.  As  a  matter  of  fact,  did  you  not  tell  Mr.  Rittenhouse  wheil 
you  engaged  him  to  look  at  the  oank  and  tell  you  what  the  quantity 
of  coal  was  or  estimate  it  for  you,  you  sent  him  to  Judge  Archbald 
to  get  information  about  the  title  or  something  else  connected  with 
the  bank  ? — A.  I  do  not  recall  doing  that. 

Q.  You  do  not  remember  that? — ^A.  No,  sir. 

Q.  You  were  asked  yesterday  by  one  of  the  Senators  as  to  whether 
Judge  Archbald  told  you  he  had  a  personal  interest  in  this  matter. 
You  recollect  that  in  his  letter  of  September  30  he  said  that  he  and 
Mr.  Williams  were  the  parties  interested? — A.  Yes,  sir. 

Q.  Did  he  at  any  time  limit  or  alter  the  statement  he  had  made  to 
you  in  that  way  in  the  letter  which  opened  the  negotiations? — A.  No, 
sir. 

Q.  In  this  connection  do  you  recollect  whether  or  not  in  the  con- 
tract as  it  was  submitted  to  you  and  as  prepared  by  him,  coming 
from  him,  it  said : 

This  agreement  made  this day  of  December,  A.  D.  1911,  by  and  between 

Edward  J.  Williams  and  R.  W.  Archbald,  of  Scranton,  Pa.,  of  the  on^  part — 

And  so  on. 

Mr.  Manager  Davis.  The  agreement  itself  is  the  best  evidence  of 
the  contract. 

Mr.  WoBTHiNGTON.  Perhaps  that  is  true,  but  I  want  to  have  that 
appear  in  this  connection. 

Sfr.  Manager  Clayton.  Do  it  when  the  argument  comes  to  be 
made. 

Mr.  WoRTHiNGTON.  That  is  all,  Mr.  President. 

Redirect  examination  by  Mr.  Manager  Davis: 

Q.  Mr.  Conn,  you  say  vou  were  informed  by  some  person  unnamed 
that  you  had  redelivered  this  tentative  draft  to  Juage  Archbald  at 
the  time  of  his  interview  with  you  in  March,  1912.  By  whom  were 
you  so  informed  ? — A.  I  think  Mr.  Archbald,  jr.,  made  that  statement 
when  I  saw  the  paper  on  Tuesday. 

Q.  On  Tuesday  last  in  the  city  of  Washington? — ^A.  Yes,  sir. 

Q.  That  is  Mr.  Archbald  who  is  one  of  the  counsel  at  the  table? — 
A.  Yes,  sir. 

Q.  Was  that  statement  confirmed  to  you  by  any  other  person  ? — ^A. 
I  think  not. 

Mr.  Manager  Davis.  That  is  all,  I  believe,  Mr.  President. 

Mr.  Manager  Clayton.  Mr.  President,  this  witness  may  be  dis- 
charged. 

Mr.  WoRTHiKOTON.  We  agree. 

The  President  pro  tempore.  The  witness  is  discharged. 

Mr.  Manager  SiifiBiiiNG.  Mr.  President,  we  now  propose  to  read 
such  portions  of  the  deposition  of  E.  J.  Williams  taken  at  Scranton 
by  Mr.  Brown  as  we  think  contradict  his  statement  on  the  examina- 
tion here.    I  will  ask  the  cleric  to  read  the  part  we  have  marked. 

Mr.  Worthington.  Let  me  say,  Mr.  President,  that  we  have  gone 
over  this  with  the  manager  and  we  asree  that  the  passages  which  he 
has  marked  and  which  are  about  to  be  read  come  within  the  ruling 
which  you  made  yesterday  and  they  may  be  read  for  the  purpose 
indicated,  not,  of  course,  withdrawing  our  contention  that  tney  are 
not  competent.  We  also,  of  course,  reserve  the  right,  if  after  read- 
ing the  whole  deposition,  we  think  that  something  else  which  is  in 
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it  should  go  in  in  connection  with  it,  to  then  offer  it  ourselves  to  make 
it  complete. 

Mr.  Manager  Sterling.  There  is  no  objection,  I  think,  to  reading 
from  the  printed  copy. 

Mr.  WoRTHiNGTON.  Not  at  all.  I  should  like  to  have  the  original, 
if  it  is  here,  to  follow  the  reading  with. 

The  President  pro  tempore.  The  Secretary  will  proceed  to  read. 

The  Secretary  (reading  from  the  printed  copy  of  hearings  be- 
fore the  Judiciary  Committee  of  the  House  of  Kepresentatives,  p. 
218): 

SoRANTON,  Pa.,  March  16-17,  1912. 

Mr.  Brown.  Will  you  please  state  to  me  the  circumstances  under  which  a 
promissory  note  for  $500,  signed  by  Judge  Archbald,  was  presented  to  Mr. 
W.  P.  Boland  for  discount  while  Mr.  Boland  was  Involved  in  litigation  then 
pending  before  this  judge? 

Mr.  Williams.  We  had  an  option  on  1,000,000  acres  of  land,  and  I  went  to 
see  Judge  Archbald  about  it,  and  talked  to  him  about  it,  and  he  says  to  me, 
"Could  I  see  the  option?"  I  said,  "Yes,  sir";  and  brought  the  papers  there, 
and  he  looked  them  up.  I  said  to  him,  "What  do  you  think  of  them?" 
"  They  are  all  right,  first  class."  "  Would  you  like  to  pay  some  money  in  this, 
Judge?  "  "  Yes,  sir ;  I  will  tell  you  what  I  will  do,  I  will  give  you  a  note  to 
discount  for  $500."  I  says  to  him  then,  "  I  will  take  this  note  to  the  Bolands." 
"  All  right,"  he  says. 

Mr.  Brown.  Did  this  suggestion  to  take  the  note  to  the  Bolands  come  from 
Judge  Archbald? 

Mr.  Williams.  No;  I  suggested  that  to  him. 

Mr.  Brown.  What  was  his  reply? 

Mr.  Williams.  He  said,  "  Yes ;  you  can  take  it  to  them." 

Mr.  Brown.  Up  to  the  time  you  suggested  taking  the  note  to  the  Bolands 
for  discount  Judge  Archbald  had  made  no  suggestions  relative  to  the  party  by 
whom  the  note  should  be  diBcounted? 

Mr.  Williams.  No;  he  did  not 

Mr.  Brown.  So  that  the  idea  of  having  the  Bolands  discount  the  note  wan 
your  own? 

Mr.  Williams.  I  suggested  it,  as  I  told  William  to-day  about  that. 

Mr.  Brown.  The  judge  approved  of  it? 

Mr.  WiLLAMB.  Yes,  sir;  he  approved  of  it. 

Mr.  Brown.  To  whom  was  the  note  made  payable? 

Mr.  Williams.  To  John  Henry  Jones. 

Mr.  Brown.  Was  Jones  a  partner  in  the  Venezuelan  transaction?  What  are 
the  interests  of  the  several  parties  to  this  transaction? 

Mr.  Williams.  Each  of  us  owned  one-third. 

Mr.  Brown.  Each  of  you  invested  $500? 

Mr.  Williams.  Me  and  the  Judge  invested  the  money. 

Mr.  Brown.  What  part  has  Jones  in  the  deal? 

Mr.  Williams.  He  went  down  there. 

Mr.  Brown.  He  contributed  his  services? 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  You  and  Judge  Archbald  contributed  the  money? 

Mr.  Williams.  Yes,  air. 

Mr.  Brown.  Did  you  know  at  the  time  you  presented  the  note  to  Boland  that 
he  was  a  party  defendant  in  a  case  pending  before  Judge  Archbald? 

Mr.  WiLniAMB.  Yes,  sir. 

•  •••*•* 

Mr.  Bbown.  Mr.  Williams,  will  you  please  state  to  me,  in  detail,  the  circum- 
stances which  led  up  to  the  Katydid  culm-bank  transaction? 

Mr.  Williams.  Yes,  sir.  Mr.  Boland  said  "  I  know  where  there  is  a  culm 
bank,"  but  at  the  time  he  did  not  know  it  was  in  two  parts.  He  knew  that  I 
knew  that  Robertson  owned  one  part. 

Mr.  Brown.  What  do  you  mean  by  one  part?  You  mean  one-half  interest 
in  the  whole  bank? 

Mr.  Williams.  Yes;  he  owned  one-half  interest  in  the  whole  bank.  I  got  a 
verbal  option  from  Robertson,  and  then  we  went  to  the  Judge,  and  Robertson 
asked  him,  "  Who  is  your  partner  in  this?  "    I  said,  "  The  Judge." 
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Mr.  Bbown.  Just  a  moment.  State  what  occurred  when  you  went  to  the  judge 
the  first  time. 

Mr.  Williams.  I  went  over  to  the  judge ;  I  said  to  him :  **  Now,  I  can  get  one- 
half  of  the  Robertson  control  and  I  wuuid  ilke  to  get  the  other  one-half  from 
Capt.  May."  He  says :  "  I  will  give  you  a  good  recommendation  to  get  it"  I 
went  to  see  Capt.  May,  and  he  did  not  give  it  to  me  on  the  first  time,  but  the 
second  time  he  did. 

Mr.  Brown.  You  said  you  went  to  Capt.  May  with  the  letter  from  Judge 
Archbald?    What  was  the  substance  of  that  letter? 

Mr.  Williams.  He  recommended  me  as  a  man  that  could  handle  it  all  right. 

Mr.  Bbown.  At  this  time  had  you  agreed  with  the  judge  that  he  should  have 
a  part  interest  in  this  deal? 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  Did  Capt.  May  so  understand  it? 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  The  letter  indicated  that  the  judge  was  interested? 

Mr.  Williams.  I  told  Capt.  May  that  he  was.  The  letter  did  not  indicate 
that 

Mr.  Brown.  He  didn^t  tell  you  to  tell  Capt  May  that  he  was  interested  in  the 
transaction? 

Mr.  Williams.  Yes;  he  did. 

Mr.  Brown.  You  saw  Capt  May  and  Capt  May  refused  to  grant  the  option? 

Mr.  Williams.  Yes;  at  first. 

Mr.  Brown.  What  did  he  say  to  you  on  this  occasion? 

Mr.  Williams.  He  said  he  didn't  want  to  sell  it 

Mr.  Brown.  Didn't  he  say  why  he  didn't  want  to  sell  at  any  price? 

Mr.  Williams.  No,  sir. 

Mr.  Brown.  At  the  first  conference  with  May  you  didn't  discuss  the  con- 
sideratlon? 

Mr.  Williams.  Yes;  I  did. 

Mr.  Brown.  Give  me  a  statement  of  just  what  took  place  at  the  first  con* 
ference  with  May. 

Mr.  Williams.  I  told  Mr.  May  that  I  got  the  other  one-half  from  Mr.  Robertr 
son,  and  now  I  was  coming  to  see  him  about  getting  the  other  part.  Mr.  Robert* 
son  offered  his  to  the  Erie  many  times  before. 

Mr.  Brown.  On  what  basis? 

Mr.  Williams.  For  so  much  money. 

Mr.  Brown.  How  much? 

Mr.  Williams.  The  Erie  refused  to  buy  Robertson's  equity. 

Mr.  Brown.  Did  Capt  May  explain  why  the  Erie  did  not  care  to  purchast 
Robertson's  equity? 

Mr.  Williams.  They  could  not  handle  it  through  their  washery.  The  washerj 
was  out  of  the  way. 

•  Mr.  Brown.  They  didn't  want  to  buy  Robertson's  equity,  but  they  didn't 
want  to  dispose  of  their  own  equity.  Didn't  Capt.  May  Intimate  to  you  either 
expressly  or  impliedly  that  it  was  against  the  policy  of  the  road  to  dispose 
of  their  interest  in  this  culm  bank? 

Mr.  Williams.  Yes ;  he  said  he  was  not  willing  to  do  it 

Mr.  Brown.  Didn't  he  give  you  any  idea  on  which  he  based  his  reluctance  to 
negotiate? 

Mr.  Williams.  No;  he  was  very  short. 

Mr.  Brown.  You  mean  his  manner  was  abrupt? 

Mr.  Williams.  Very  abrupt;  yes. 

Mr.  Brown.  He  didn't  seem  to  want  to  transact  business  with  you  at  all? 

Mr.  Williams.  No,  sir. 

Mr.  Brown.  You  left  him  with  the  impression  that  his  decision  was  final? 

Mr.  Williams.  Yes;  I  went  to  the  judge  right  away. 

Mr.  Brown.  What  did  the  judge  say? 

Mr.  Williams.  The  judge  says,  "  I  know  their  lawyer,  Mr.  Brownell.  I  will 
see  him  about  it  You  go  back  to  him  ngain  and  see  him  about  it  to-morrow." 
I  went  back  to  him.  and  in  the  meantime,  as  I  remember,  the  judge  met  him 
and  spoke  to  him  about  it 

Mr.  Brown.  Whnt  did  the  judge  say  to  you?  Give  me  a  complete  statement 
of  just  what  occurred  when  you  went  back  to  the  judge,  after  having  seen  May. 

Mr.  Williams.  I  don't  remember  exactly.  The  judge  got  excited  and  he 
says,  **  Well,  I  will  go  and  see  Brownell ;  I  am  well  acquainted  with  him,  and 
I  might  hurt  him  for  his  refusal  to  give  such  a  small  thing." 
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Mr.  Bbowm.  Is  that  all  be  said? 

Mr.  Williams.  That  Is  all.  He  told  me,  "  I  got  some  cases  here  noyv  for 
them  that  I  have  just  decided." 

Mr.  Brown.  Cases  for  whom? 

Mr.  Williams.  The  Erie  Co. 

Mr.  Bbown.  What  else  did  he  say? 

Mr.  Williams.  I  took  a  hold  of  the  brief  and  looked  at  it. 

Mr.  Bbowk.  Of  what  brief? 

Mr.  Williams.  Of  the  lighter  brief.  Some  overcharges  that  they  had  made  on 
the  lighters.  I  asked  himxwhat  is  a  lighter.  "  It  carries  the  railroad  cars  over 
tho  river,*'  he  says. 

Mr.  Bbown,  You  say  the  Judge  was  preparing  a  brief  at  the  time  for  the 
Erie  Co. ;  you  saw  the  brief? 

Mr.  Williams.  The  brief  was  there. 

Mr.  Brown.  In  what  form;  printed  or  typewritten? 

Mr.  Williams.,  Printed. 

Mr.  Brown.  It  had  been  completed? 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  It  did  not  appear  that  the  Judge  had  written  the  brief? 

Mr.  W^iLLiAMS.  It  was  there. 

Mr.  I-^RowN.  Did  he  tell  you  that  he  had  prepared  it? 

Mv.  W^iLLiAMS.  No ;  he  had  some  cases  there  then,  and  he  said,  "  Here  Is  one 
brief,"  and  I  took  a  hold  of  it. 

Mr.  Brown.  When  he  told  you  that  he  had  some  cases  there  then,  what  was 
your  understanding  of  his  statement?  I  want  to  know  whether  he  was  prepar- 
ing or  completing  a  brief  for  the  Erie,  or  had  he  before  him  a  <iase  for  adjudica- 
tion in  which  the  Erie  was  a  party. 

Mr.  Williams.  He  was  not  making  the  brief. 

Mr.  Brown.  He  was  passing  on  the  case,  and  the  brief  had  been  prepared  and 
filed  by  the  lawyers  for  the  Erie  Co.    Is  that  your  understanding? 

Mr.  Williams.  It  was  a  printed  matter. 

Mr.  Brown.  Your  understanding  was  he  was  passing  on  a  case  in  which  the 
Erie  Co.  was  a  party,  and  this  brief  was  a  brief  filed  by  the  attorney  for  the 
Erie  Railroad  in  that  case? 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  Did  the  Judge  allude  to  this  brief  or  refer  to  it  in  any  way? 

Mr.  Wiixiams.  I  asked  him  what  did  that  mean. 

Mr.  Brown.  He  defined  what  the  term  'Migfaterage"  meant? 

Mr.  Williams.  He  said  he  had  passed  ui)on  a  couple  of  cases  for  them  before. 
Ho  said,  "  There  are  more  cases." 

Mr.  Brown.  You  refer  to  the  lighterage  case?  What  did  he  say  about  it? 
Did  he  connect  the  lighterage  case  with  the  culm-bank  transnctlon? 

It  is  not  necessary  that  you  rtiould  give  me  the  exact  words  of  the  Judge,  but 
I  want  the  purport  of  his  remarks  to  you  at  that  time. 

Mr.  Williams.  I  said  that  he  passed  on  two  cases  f6r  them  before.  He  did 
not  tell  me  how  he  decided  them. 

Mr.  Brown.  What  did  he  say  about  the  lighterage  case  pending  before  him 
then? 

Mr.  Williams.  "  Here  Is  some  cases  yet"    That  is  all  he  said. 

Mr.  Brown.  What  inference  did  you  draw  from  this  remark? 

Mr.  Williams.  Well,  I  have  no  right  to  draw  any  inference;  you  can  dimw 
your  own  inference. 

Mr.  Brown.  I  want  to  know  what  is  your  understanding  of  his  r^arks  re- 
garding this  lighterage  case.  What  did  he  mean  to  imply  when  he  said  he  had  a 
case  pending  before  him,  according  to  your  understanding? 

Mr.  Willi  \MS.  Well,  I  suppose  he  meant  he  had  a  chance  to  do  something  for 
them  or  against  them. 

Mr.  Brown.  Were  his  remarks  susceptible  of  any  other  construction? 

Mr.  Williams.  No,  sir. 

Mr.  Brown.  What  did  he  say  about  Brownell? 

Mr.  WnxiAMs.  He  said  he  was  well  acquainted  with  their  lawyer.  I  did 
not  know  him.    I  never  heard  the  name  before. 

Mr.  Brown.  Did  he  say  he  would  see  Brownell  about  the  option? 

Mr.  Williams.  Yes,  sir 

Mr.  Brown.  Do  you  know  whether  he  saw  him  or  not? 

Mr.  Williams.  I  don't  remember. 

Mr.  Brown.  Try  to  remember  wheth^  he  ever  told  you  he  saw  him  or  not  or 
indicated  that  he  saw  Brownell. 
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Mr.  Williams.  I  cnn*t  remember  whether  he  saw  BrowDell  oi  uot. 

Mr.  Brown.  Can  you  remember  whether  he  said  he  was  gohig  to  New  York 
to  see  him? 

Mr.  Williams.  Yes,  sir. 

Mr.  BrowN.  What  happened  the  second  time  you  went? 

Mr.  Williams.  He  gave  it  to  me — the  option. 

Mr.  I>K0WN.  His  attitude  seemed  to  have  changed  completely?  You  say  only 
one  day  intervened  between  your  lirst  and  second  conference?  find  the  judge 
done  unythiug  other  than  spealv  to  May  personally? 

Mr.  AViixiAMS.  Xo,  sir;  because  he  didn^t  have  time. 

Mr.  F'ROWN.  State  what  happened  next. 

Mr.  WnxiAMS.  I  got  the  option.  I  could  not  say  how  many  days  after  that 
I  went  to  see  Capt.  May  again,  but  I  linow  the  Judge  had  met  him  and  talked 
with  him.  I  don't  remember  if  he  saw  Brownell.  He  told  me  to  go  and  see 
May  again. 

Mr.  Bbown.  You  went  to  see  May.  Do  you  remember  how  many  days  had 
elapsed? 

Mr.  Williams.  I  could  not  say. 

Mr.  Bbown.  The  next  time  yon  went  to  see  Capt.  May  bis  attitude  was  en- 
tirely changed? 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  Whdt  took  place  at  the  second  conference? 

Mr.  Williams.  He  gave  me  the  option. 

Mr.  Brown.  He  seemed  to  bo  glad  to  grant  It? 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  Did  May  give  you  any  explanation  for  changing  his  decision? 

Mr.  Williams.  No;  not  a  word. 

Mr.  Brown.  You  did  not  ask  for  any  explanation? 

Mr.  Williams.  No,  sir ;  the  judge  told  me  before  I  went  that  I  could  get  any- 
thing from  him. 

Mr.  Brown.  How  was  the  purchase  price  that  you  paid  for  the  Brie  eqnity 
in  the  culm  bank  fixed? 

Mr.  Williams.  $4,600. 

Mr.  Brown.  How  did  you  arrive  at  that  amount?    Did  you  dlscubb  It  with 

May? 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  What  was  the  purport  of  your  conversation  regarding  the  price 
to  be  paid  for  this  option? 

Mr.  Williams.  I  talked  to  him  about  the  amount  and  the  quantity  of  coal 
with  their  own  engineers.  I  told  him  that  I  got  the  other  half  for  $3,500.  He 
brought  it  down.    He  had  it  up  to  $6,000 ;  then  he  brought  It  down  to  $4,500. 

Mr.  Brown.  At  the  time  did  you  think  that  $4,500  was  a  reasonable  price  for 
the  Erie  interest  in  the  culm  bank? 

Mr.  Williams.  If  the  other  was  reasonable,  it  must  be  more  than  reasonable. 

Mr.  Brown.  Did  you  think  at  that  time  it  was  a  reasonable  price  to  pay  for 
the  Erie  interest? 

Mr.  Williams.  I  thought  I  had  some  advantage. 

Mr.  Brown.  How  great  an  advantage?  What  did  you  honestly  believe  was 
the  value  of  the  Erie  interest  in  the  culm  bank  at  that  time? 

Mr.  Williams.  It  was  worth  $10,000. 

Mr.  Brown.  Yet  you  have  practically  completed  negotiations  for  selling  the 
property  for  between  $30,000  and  $40,000?  How  do  you  account  for  the  large 
discrepancy  in  your  estimate? 

Mr.  Williams.  I  suppose  it  was  through  his  influence  that  done  a  good  deal 
of  it. 

Intermission. 

Mr.  Brown.  Mr.  Williams,  I  would  like  to  resume  your  examination  relative 
to  the  fixing  of  the  purchase  price  to  be  paid  to  the  Erie  for  their  equity  in  the 
culm  bank.  You  stated  that  you  saw  Capt.  May;  the  first  time  he  refused  abso- 
lately  to  negotiate  with  you  relative  to  this  deal ;  you  went  back  to  Judge  Arch- 
iMild  and  told  him  what  happened,  and  the  judge,  as  I  understand  it,  indicated 
displeasure  at  the  actions  of  May,  and  intimated  to  you  that  he  would  go  over 
May's  head  and  force  him  to  talk  business  with  you,  and  at  that  time  he  was 
passing  on  a  case  Involving  lighterage  charges. 

Mr.  Williams.  Something  about  lighterage;  I  don't  remember  what  It  waa. 

Mr.  Brown.  In  which  the  Erie  was  a  party  In  Interest? 
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Mr.  Williams.  I  did  not  understand  what  lighterage  was. 

Mr.  Brown.  You  do  remember  the  Erie  was  a  party  in  this  case  pending  be- 
fore him  at  that  time? 

Mr.  Williams.  Tes;  I  seen  it,  I  had  the  paper  book  in  my  hand. 

Mr.  Brown.  Judge  Archbald,  according  to  your  theory,  saw  or  communicated 
with  somebody  higher  up  than  May  in  this  corporation,  and  then  he  told  you  to 
Ro  and  see  May  again,  and  the  second  time  May's  attitude  had  entirely  changed, 
and  he  was  willing  to  talk  business  with  you. 

Will  you  give  me,  to  the  best  of  your  recollection,  just  the  substance  of  the 
conversation  with  May,  on  the  second  visit,  with  especial  reference  to  the 
method  whereby  the  price  to  be  paid  for  the  culm  bank  was  arrived  at? 

Mr.  Williams.  He  figured  it  up  at  12  cents  a  ton,  then  he  figured  it  at  6 
cents.  I  told  him,  "  Why  should  you  ask  any  more  than  Robertson,  he  only 
asuked  $3,500.    I  think  your  price  is  high." 

Mr.  Brown.  What  did  he  say? 

Mr.  Williams.  Well,  he  figured  it  down  to  $4*500. 

Mr.  Brown.  At  what  rate  per  ton? 

Mr.  Williams.  At  6  cents  per  ton. 

Mr.  Brown.  Isn't  that  a  very  low  price  for  culm  in  place? 

Mr.  WnxiAMs.  Yes;  we  could  get  from  the  Laurel  Line  271  cent& 

Mr.  Brown.  Has  the  price  materially  increased  since  you  put  through  the  deal 
with  May? 

Mr.  Williams.  It  has  increased  some. 

Mr.  Brown.  To  what  extent? 

Mr.  Williams.  I  could  not  tell  you. 

Mr.  Brown.  Well,  give  me  an  estimate.  Has  it  Increased,  say,  25  per  cent  In 
value  or  50  per  cent,  or  Is  the  increase  comparatively  small? 

Mr.  Williams.  It  has  increased,  maybe,  from  5  cents  to  6  cents  a  ton. 

Mr.  Brown.  So  that  you  estimate  that  at  the  time  you  purchased  the  Erie 
interest  in  this  culm  bank  the  culm  was  probably  worth  about  20  cents  a  ton? 

Mr.  Williams.  Yes,  sir ;  it  is  not  a  very  rich  dump. 

Mr.  Brown.  I  want  to  get  your  eBtiniate  of  the  value  per  ton  of  that  culm 
at  the  time  you  got  this  option  from  May,  as  contradistinguished  from  the 
present  value  of  the  culm. 

Mr.  Williams.  He  estimated  we  could  get  nearly  $40,000  to  lease  it  by  the 
ton. 

Mr.  Brown.  You  understand,  Mr.  Williams,  I  am  trying  to  get  at  the  reason- 
able value  of  that  culm  per  ton  in  place  at  the  time  that  you  put  through  this 
option  with  May. 

Mr.  Williams.  Well,  I  have  leased  1,000,000  tons  at  10  cents  per  ton. 

Mr.  Brown.  You  mean  you  have  purchased  culm  at  that  rate? 

Mr.  Williams.  I  leased  it.  I  leased  all  he  owned  from  Forest  City  to 
Moosic. 

Mr.  Brown.  It  Is  not  material  what  you  leased  culm  for.  I  want  to  know 
what  it  was  worth  in  the  market,  according  to  your  best  Judgment,  at  the  time 
the  option  was  granted.  A  moment  ago  you  stated  that  the  value  of  culm  has 
Increased  from  5  cents  to  6  cents  a  ton  since  this  transaction  occurred.  The 
Laurel  Line  was  willing  to  pay  27^  cents  per  ton  for  this  culm.  Now,  the 
logical  inference  is,  according  to  your  best  Judgment,  at  the  time  you  secured 
this  option  this  culm  was  worth  about  20  cents  per  ton. 

Mr.  Williams.  I  suppose. 

Mr.  Brown.  I  want  a  little  more  definite  answer  than  that.  What  is  your 
best  Judgment? 

Mr.  Williams.  Conn  told  me  he  was  paying  70  cents  per  ton  for  culm  at  that 
time.    Yes;  he  told  me  that. 

Mr.  Brown.  That  evidently  was  higher  than  the  prevailing  market  price? 

Mr.  Williams.  Yes,  sir.    He  was  paying  the  Erie  70  cents. 

Mr.  Brown.  For  the  same  quality  of  coal? 

Mr.  Williams.  It  was  fresh  culm  from  the  breaker. 

Mr.  Brown.  What  difference  in  the  value  of  culm  would  that  make? 

Mr.  Williams.  I  don't  know.    There  might  be  more  carbon  in  it. 
*  «  *  *  «  *  * 

Mr.  Brown.  You  have  had  a  great  denl  of  experience  in  coal  transactions? 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  Do  you  think  it  is  probable  thtit  Mr.  May  could  have,  in  a  deal 
involving  ns  much  money,  made  an  honest  mistake  in  the  api>rai8a1  of  the  value 
of  this  bank  that  he  was  about  to  sell  for  the  corporation  he  represented? 
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Mr.  WiLUAKs.  I  dou't  know.  I  believe  he  said  the  estimate  wns  of  their 
'•ngineers.    Robertson  said  that  the  estimate  of  their  engineers  was  140,000  tons. 

Mr.  Brown.  Whose  engineers? 

Mr.  Williams.  The  Erie's  engineers. 

Mr.  Bbown.  Then  you  think  Capt.  May  knew  at  the  time  that  this  culm  was 
worth  more  than  he  was  charging  you  for  it?    He  knew  that  the  Erie  interest, 
in  the  bank  was  worth  a  good  deal  more  to  the  Hillside  Coal  &  Iron  Co.  than 
he  was  charging  for  the  option? 

Mr.  Williams.  I  couldn't  eay.  I  don't  think  he  was  Ignorant;  he  handled  so 
much  of  it 

Mr.  Brown.  He  was  an  old,  experienced  coal  man.  and  wns  a  good  judge  of 
coal  values. 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  Who  told  you  that  the  Erie  engineers  had  estimated  there  was 
140,000  tons  in  the  bank? 

Mr.  Williams.  Mr.  Robertson. 

Mr.  Brown.  Where  did  he  get  it? 

Mr.  Williams.  From  their  engineers. 

Mr,  Brown.  Who  were  their  engineers? 

Mr.  Williams.  I  don't  know.  May  told  me  that  day  that  they  estimated  it, 
but  I  think  he  told  me  at  first  that  It  was  110,000. 

Mr.  Brown.  What  made  him  change  the  amount? 

Mr.  Williams.  I  don't  know.  I  think  he  told  me  the  same  as  Robertson 
told  me. 

Mr.  Brown.  Told  you  when? 

Mr.  Williams.  In  the  office. 

Mr.  Brown.  At  what  time? 

Mr.  Williams.  When  I  was  there  the  second  time. 

Mr.  Brown.  That  at  the  time  he  granted  the  option  there  wns  140,000  tons? 
I  understood  you  to  say  a  moment  ago  that  he  admitted  the  amount  of  coal  to  be 
only  about 

Mr.  Williams.  There  is  a  difference  in  the  amount  of  coal  and  culm,  alto- 
gether. 

Mr.  Brown.  I  mean  the  amount  of  culm — we  are  referring  to  culm.  His  esti- 
mate was  based  on  the  amount  of  coal,  and  the  estimate  of  the  engineers  was 
based  on  the  amount  of  culm? 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  What  is  the  usual  basis  of  valuation  on  a  culm  bank,  the  amount 
of  coal  or  culm? 

Mr.  Williams.  The  amount  of  coal. 

Mr.  Brown.  Then  what  was  the  purpose  of  the  estimate  of  the  engineers  that 
.there  was  140.000  tons  of  culm? 

Mr.  Williams.  We  know  pretty  near  how  much  the  percentage  of  coal  is. 
We  know  by  the  estimate  of  culm  the  percentage  of  coal,  after  we  get  the  esti- 
mate of  culm. 

Mr.  Brown.  Let  us  get  a  common  basis  of  computation.  You  say  May's  esti- 
mate was  bnsed  on  the  amount  of  coal,  the  engineers'  estimate  was  based  on  the 
amount  of  culm.  How  does  the  engineers'  estimate  of  the  amouht  of  culm  tally 
with  May's  estimate  of  the  amount  of  coal? 

Mr.  Williams.  The  estimate  of  coal  would  not  run  less  than  75  per  cent. 

Mr.  Brown.  Seventy-five  per  cent  of  the  140,000  tons  of  coal?  You  think 
that  is  a  fair  estimate? 

Mr.  Williams.  Yes,  sir. 

Mr.  Brown.  May  must  have  known  that  at  the  time  the  option  was  made? 

Mr.  Williams.  He  ought  to  know ;  he  had  so  many  washeries  themselves  that 
would  give  more  percentage  than  that. 

Mr.  Brown.  What  I  want  to  get  at  is  just  this,  whether  or  not  there  was  a 
reasonable  possibility  of  May  having  made  an  honest  mistake  in  calculating 
the  amount  of  coal  or  culm  in  this  bank  at  the  time  he  granted  the  option  to 
you? 

Mr.  Williams.  I  can  not  see  how  he  could  make  a  mistake — a  man  of  his  ex- 
perience. With  his  experience  and  the  report  of  the  engineers  of  his  company 
to  inform  him,  I  can't  see  how  he  could  make  a  mistake. 

Mr.  Brown.  Your  theory  is  that  he  deliberately  miscalculated  the  amount  of 
coal  or  culm  In  the  bank? 

Mr.  Williams.  It  looks  that  way  to  me. 
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Mr.  Brown.  Has  any  other  action  been  taken  with  respect  to  this  Hillside 
proiierty?  You  are  waiting  the  consummation  of  the  deal  with  respect  to  the 
Katydid  bank  before  taking  this  other  property  under  consideration;  so  that 
in  view  of  these  conditions  you  believe  that  the  price  that  you  have  put  on  this 
culm,  of  27i  cents  per  ton,  in  the  prospective  contract  with  Conn,  is  less  than 
you  ought  to  be  able  to  get  for  the  property. 

Mr.  Williams.  I  think  we  ought  to  get  40  cents, 

Mr.  Beown.  You  think  40  cents  is  a  conservative  estimate  of  its  value  to  the 
Laurel  Line? 

Mr.  Williams.  Yes,  sir. 

Mr.  Beown.  In  other  words,  you  think  that  the  Brie  Railroad  CJo..  or  rather 
the  Hillside  C.  &  I.  Co.,  could  have  sold  their  interests  in  this  bank  direct  to  the 
Laurel  Line,  if  they  had  wished  to  do  so,  at  a  rate  of  at  least  27i  centjs? 

Mr.  Williams.  Yes,  sir. 

Mr.  Beown.  I  am  speaking  of  their  equity  in  the  property.  They  could  have 
disposed  of  that  to  the  Laurel  Line  on  that  basis  of  valuation? 

Mr.  Williams.  Yes;  very  likely. 

Mr.  Boland.  The  Erie  controlled  the  bank  on  account  of  owning  the  land  and 
the  tracks,  and  Mr.  Robertson  had  no  right  in  the  culm  at  all.  He  had  a 
switch  and  scales,  for  his  good  will,  and  what  he  had  was  the  personal  prop- 
erty and  improvements,  so  that  he  was  claiming  $3,500. 

Mr.  Williams.  At  first  Capt.  May  doubted  his  equity  in  the  bank  to  me,  but 
I  would  not  make  any  dispute  about  it.  After  that  the  Judge  said  he  did  not 
think  Robertson  had  any  equity ;  then  May  came  to  the  conclusion  that  he  did« 
and  so  did  the  judge. 

Mr.  Beown.  At  the  time  you  got  your  option  from  the  Hillside  C.  &  I.  Oo^ 
Mr.  May  did  not  believe  there  was  any  interest  vested  in  Robertson? 

Mr.  Williams.  No,  sir.  He  did  not  know  whether  he  had  an  interest  or  not, 
but  after  he  came  to  the  conclusion  that  he  had. 

Mr.  Beown.  Just  explain  your  idea  of  Robertson*s  interest;  Just  what  its 
limitations  were,  its  nature  and  extent. 

Mr.  Williams.  One-half  interest. 

Mr.  Beown.  As  I  understand  it,  it  had  certain  qualifications  to  it? 

Mr.  Williams.  Robertson  owned  one-half  of  the  culm,  outside  of  chestnut. 
They  did  not  own  any  chestnut  in  his  part,  if  ever  there  was  any  chestnut  in 
one-half  of  it.  The  most  of  the  coal  he  mined  came  from  other  property.  Even 
the  Erie  had  not  control  of  that  property. 

The  President  pro  tempore.  The  managers  will  proceed  with 
their  next  witness. 

Mr.  Manager  Clayton.  I  would  call  Mr.  Richard  Bradley  as  the 
next  witness. 

Richard  Bradley  entered  the  Chamber. 

The  President  pro  tempore.  Give  your  name  and  address  to  the 
stenographer. 

Mr.  Bradley.  Richard  Bradley,  Peckville,  Pa. 

Richard  Bradley,  having  been  duly  sworn,  was  examined,  and 
testified  as  follows: 

Q.  (By  Mr.  Manager  Clayton.)  Mr.  Bradley,  I  believe  you  stated 
that  your  name  is  Richard  Bradley  ? — A.  Yes,  sir. 

Q.  And  that  your  residence  is  at  Peckville,  Pa.  ? — A.  Yes,  sir. 

Q.  What  busmess  are  you  engaged  in  ? — A.  I  am  in  the  coal  busi- 
ness at  present. 

Q.  How  long  have  you  been  engaged  in  the  coal  business? — A.  It 
will  be  seven  years  the  19th  of  this  month. 

Q.  And  in  that  coal  business  have  you  had  anythinff  to  do  with 
the  operation  of  culm  dumps  or  culm  banks? — ^A.  Yes,  sir.  The 
only  way  that  I  have  operated  coal  was  through  culm  banks. 

Q.  How  many  culm  banks  have  you  owned  or  operated  within  the 
time  that  you  have  named — in  nearly  the  last  seven  years? — A.  I 
have  been  interested  in  two. 
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Q.  Are  you  familiar  with  the  Katydid  culm  dump  at  Moosic, 
Pa*  ? — A.  Yes,  sir ;  I  have  been  there  and  looked  the  bank  over. 

Q.  How  many  times  have  you  been  there  and  looked  the  ban^ 
over? — ^A.  I  think  I  made  the  third  trip  there. 

Q.  Did  you  make  a  careful  inspection  of  the  Katydid  culm 
dump  ? — A.  I  can  not  say  that  I  inspected  it  very  close. 

Q.  You  inspected  it  close  enough  to  form  what  you  think  a  pretty 
accurate  idea  of  its  size  and  its  probable  contents? — ^A.  Yes,  sir. 

Q.  What  was  your  estimate  of  its  worth  to  the  Erie  Railroad  Cq, 
or  to  its  subsidiary,  the  Hillside  Coal  &  Iron  Co.,  or  its  market 
worth? 

Mr.  WoRTHiNGTON.  I  objcct  to  that  question,  Mr.  President.  I  do 
not  know  how  Judge  Archibald  is  to  be  affected  by  the  opinion  tha,t 
this  witness  may  have  had  as  to  what  this  culm  bank  was  worth  to 
somebody  else.  Of  course.  Judge  Archbald  is  to  be  judged  by  the 
knowledge  that  he  had  when  he  entered  into  this  transaction,  and 
how  it  can  be  affected  by  what  the  witness's  judgment  was  as  to  the 
value  of  the  diunp  to  the  Erie  Railroad  Co.  I  can  not  conceive. 

The  President  pro  tempore.  Please  propound  the  question  agai^ 
or  let  the  stenographer  read  it,  which  perhaps  would  be  better. 

The  Reporter  read  as  follows : 

Q.  What  was  your  estimate  of  its  worth  to  the  Erie  Railroad  Ck>.  or  to  ite 
sabsidlary,  the  Hillside  Coal  &  Iron  Co.»  or  its  market  worth? 

Mr.  WoRTHiNGTON.  If  the  question  is  confined  to  its  market  worth 
I  have  no  objection. 

Mr.  Manager  Clayton.  Very  well,  Mr.  President,  I  thought  coun- 
sel's objection  to  the  question  was  broader  than  that.  I  have  no  ob- 
jection to  putting  it  in  that  way. 

Q.  (By  Mr.  Manager  Clayton).  What  was  the  market  value 

Mr.  WORTHINGTON.  I  should  like  to  say  here,  Mr.  President,  that 
we  do  not  concede  that  the  opinion  of  anybody  as  to  what  the  value 
of  this  dump  was  or  is,  is  competent  testimony  unless  it  is  shown  Uf 
have  been  communicated  to  Judge  Archbald.  But  we  are  not  maldng 
that  objection,  because  that  is  a  matter  that  can  be  considered  when 
we  come  to  the  argument. 

Mr.  Manager  Clayton.  I  will  not  stop  to  tell  the  President  or  the 
Senate  why  I  am  seeking  to  elicit  this  information ;  that  will  appear 
in  the  argument;  and  I  think  it  will  then  be  shown  to  be  perfectly 
competent  testimony.  It  harmonizes  with  other  testimony  in  the  case 
which  has  already  been  adduced. 

Q.  (By  Mr.  Manager  Clayton.)  What  is  your  answer  to  this 

Question :  What  was  the  market  value  or  worth  of  the  Katydid  culm 
ump  ? — A.  How  do  you  mean,  Judge  ?  Do  you  mean  to  get  that 
coal  out  and  load  it  on  cars,  or  do  you  mean  right  where  it  lies? 

Q.  I  want  to  know  what  it  was  worth  there. — A.  You  mean  on  a 
royalty  basis  that  this  coal  was  worth  for  a  man  who 

Q.  You  can  use  your  own  way  in  answering  it.  I  want  your  esti- 
mate, in  other  words,  of  that  culm  dump. — A.  Well,  in  that  culm 
dump  is  different  sizes  of  coal,  and  every  size  carries  a  different  price. 

Q.  How  much  did  you  offer  for  that  culm  dump?  That  will  per- 
haps enable  you  to  answer  the  question  better. — A.  I  offered  Mr. 
Williams,  the  first  time  I  walked  over  the  dump 

Mr.  Clark  of  Wyoming.  We  can  not  hear  the  witness. 
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The  President  pro  tempore  (to  the  witness).  Speak  louder. 

A.  The  first  time  I  walked  over  the  dump  with  Mr.  Williams  1 
©flfered  him  $16,000  for  it. 

Q.  Then  afterwards  did  you  offer  him  another  amount? — A.  Yes. 
idr. 

Q.  How  much  was  the  other  amount  which  you  offered  him! — ^A. 
$20,000. 

Q.  When  was  it  you  offered  him  $20,000  for  the  Katydid  culm 
dump  ? — ^A.  It  was  on  the  same  day. 

Q.  What  was  the  worth  of  that  Katydid  culm  dump  at  the  time 

iou  offered  Mr.  Williams  $20,000  for  it?— A.  Well,  a  man  could 
ave  paid  820,000  for  that,  Judge,  and  yet  could  have  made  a  little 
money  on  it.    That  was  my  idea, 

Q.  How  much  in  addition  to  the  $20,000  could  he  have  made  on 
it? — ^A.  I  thought  he  ought  to  make  about  ten. 
•     Q.  After  having  paid  all  operating  expenses? — ^A.  Yes,  sir. 

Q.  Mr.  Bradley,  did  you  meet  Mr.  Williams  in  Scranton  at  any 
time  in  1912  and  have  a  conversation  with  him  about  this  Katydid 
culm  bank,  and,  if  so,  what  did  he  say  to  you? — ^A.  I  met  him  tnere 
in  Scranton  and  he  said  to  me  that  he  had  the  dump  for  sale. 

Q.  What  all  did  he  say  and  what  all  did  you  say? — A.  I  do  not 
know  as  I  could  repeat  it  all. 

Mr.  Manager  Clayton.  May  I  refresh  the  witness  by  referring  to 
his  previous  testimony,  Mr.  President? 

The  President  pro  tempore.  The  Chair  thinks  the  witness  had 
better  state  as  much  of  it  as  he  can  recollect,  and  then  if  he  fails 

Mr.  Manager  Clayton.  I  am  trying  to  get  him  to  do  so. 

The  Witness.  I  should  like  to  go  along  the  line  as  much  as  I  can 
of  the  last  evidence. 

Mr.  Manager  Clayton.  I  did  not  hear  your  answer,  Mr.  Bradley. 
Please  repeat  it. 

The  Witness.  I  say  I  would  like  to  go  along  the  line  as  nearly  as 
I  can  with  the  last  evidence  I  gave  before. 

Mr.  Manager  Clayton.  Certainlv.    Well,  state  in  your  own  way 
the  transaction  you  had  with  E.  ef.  Williams  with  reference  to  the 
.purchase  of  the  Katydid  culm  dump,  beginning  with  the  beginning 
and  stating  it  all  in  your  own  wa^. 

The  Witness.  Well,  I  went  with  him  to  the  dump  and  from  the 
dump  we  came  back  to  Scranton.  On  my  way  down  at  the  dump  I 
offered  $16,000,  and  after  I  got  back  to  Scranton  we  talked  it  over 
it  Mr.  Boland's  office  and  I  offered  him  $20,000.  I  can  not  remem- 
ber that  there  was  a  great  deal  said  more  than  making  the  proposi- 
tion and  going  to  see  Mr.  May  to  have  the  contract  drawn  up  for 
the  dump. 

Q.  Mr.  Bradley,  prior  to  your  offer  of  $16,000  for  the  Katydid 
culm  dump,  did  Mr.  Williams  say  anything  about  another  offer  that 
lie  had  made  to  him  for  the  purchase  of  that  dump  ? — A.  Yes,  sir. 

Q.  What  did  he  say  in  respect  to  that  offer? — A.  There  was  a 
party — ^I'om  Starr  Jones,  I  think,  he  spoke  of  as  the  name  of  the 
party — that  had  offered  twenty-five  thousand. 

Q.  Twenty-five  thousand  what  ?— A.  $25,000. 

Q.  For  what? — A.  For  the  Katydid  culm  dump.  I  think  that  is 
somewhere  near  the  line. 
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Q.  Did  you  and  he  leave  each  other  without  having  come  to  any 
conclusion  after  you  had  offered  him  the  $16,000  ? — A,  No,  sir ;  we 
did  not.  When  1  left  him,  you  know,  I  had  offered  him  the  twenty 
thousand. 

Q.  Where  was  it  that  you  offered  him  the  twenty  thousand? — 
A.  In  Mr.  Boland's  oiBce. 

Q.  In  Scranton? — ^A.  Yes,  sir. 

Q.  Now,  why  did  you  offer  him  the  $20,000  for  the  culm  dump? 
Was  it  because  you  expected  to  make  money  on  it  by  its  operation? — 
A.  Yes,  sir. 

Q.  What  was  said  in  reference  to  Mr.  May  by  Williams  or  by 
you  in  the  conversation  with  Williams,  touching  the  sale  and  purchase 
of  the  Katydid  culm  dump? — A.  Well,  there  was  not  anything  said 
very  particular  about  that,  I  do  not  think,  until  we  reached  Mr. 
May's  office  next  morning. 

Q.  How  did  you  find  out  that  Mav  was  a  necessary  party  to  con- 
sult in  the  transaction? — A.  Mr.  Williams  told  me  that  he  got  the 
option  from  Mr.  May. 

Q.  Did  you  and  the  witness  go  together  to  see  Capt.  May? — A. 
Yes,  sir. 

Q.  When  was  that? — A.  I  do  not  know  as  I  can  tell  you  the  day 
and  date  for  that. 

Q.  Was  it  in  March  or  April,  1912  ? — A.  I  think  it  was  in  May. 

Q.  Do  you  remember,  if  I  may  refresh  your  recollection,  that  you 
were  down  here  testifying  in  May,  and  therefore  this  transaction  was 
before  you  testified  here  in  Washington? — A.  Yes,  sir.  It  might 
have  been  the  latter  part  of  April.    I  can  not  say  just  when. 

Q.  What  happened  when  you  and  Mr.  Williams  went  to  see  Capt. 
May;  what  did  Williams  say;  what  did  you  say;  and  what  did 
Capt.  May  say? — A.  Mr.  Williams  introduced  me  to  Capt.  May  and 
said  to  him  that  I  was  the  man  who  was  going  to  buy  the  dump 
from  him,  if  Capt.  May  was  satisfied  to  let  me  have  it ;  somewhere 
in  those  lines. 

Q.  What  else  was  said,  if  anything? — A.  I  never  had  met  Capt. 
May  before;  we  were  strangers;  and  he  wanted  me  to  give  him  some 
reference.  He  wanted  to  find  out  whether  I  was  responsible  enough 
to  take  hold  of  such  a  thing  or  pay  for  it  or  something  like  that. 

Q.  After  ^ou  saw  Mr.  May,  or  when  you  saw  Mr.  May,  was  there 
anything  said  or  considered  as  to  the  matter  of  the  title  to  the  Katy- 
did culm  dump? — A.  No,  sir. 

Q.  Did  you  consider  the  title  to  the  dump  satisfactory  to  you? — 
A.  I  could  not  tell  until  I  got  the  contract  from  Mr.  May,  and  then 
I  was  going  to  take  it  to  my  lawyer  and  let  him  look  up  that  point 
for  me — the  title. 

Q.  Do  you  not  remember  that  before  the  Judiciary  Committee  this 
question  was  asked  you : 

After  you  saw  Mr.  May  the  matter  of  title  was  satisfactory  to  you,  was  It? 

And  you  answered: 

Well.  Mr.  May — ^yes.  Mr.  May  explained  it — how  much  of  the  bank  they 
owned  and  how  much  Mr.  Robertson  and  Mr.  liSw  owned. 

The  Chaibman.  Will  you  please  state  In  your  own  way,  as  nearly  as  you  can. 
what  Mr.  May  said  and  what  you  said? 

Mr.  Bbadlet.  Well,  there  was  not  but  very  little  said — very  little.  Of  course 
me  and  Mr.  May  were  strangers  to  each  other  there,  and  he  wanted  to  know  of 
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me  who  would  I  get — that  is,  for  refereoce  of  whether  I  was  responslhle,  you 
know,  of  taking  the  obligation;  and  I  referred  him  to  a  gentleman  in  Scrantou 
there  and  he  was  satisfied,  and  we  made  an  agreement  that  he  would  go  with 
me  down  to  the  bank  at  1.20  in  the  afternoon.  *  ♦  ♦  So  we  went  down  to- 
gether, Mr.  May,  Mr.  Williams,  and  myself. 

Mr.  WoRTHiNGTON.  FroHi  what  page  of  the  record  is  that  ? 

Mr.  Manager  Clayton.  Page  859. 

Q.  (By  Mr.  Manager  Clayton.)  Do  you  remember,  Mr.  Bradley, 
having  testified  before  the  Committee  on  the  Judiciary  in  the  House 
of  Representatives  last  spring  in  the  manner  and  in  the  substance  to 
that  which  I  have  just  read? — A.  Yes,  sir;  that  is  right. 

Q.  Is  that  a  correct  statement? — A.  Yes,  sir. 

Q.  That  is  the  truth  ?— A.  Yes,  sir. 

Q.  That  is  the  truth  now  ? — A.  Yes,  sir. 

Q.  And  it  was  the  truth  then? — A.  Yes,  sir;  that  is  right. 

Mr.  Manager  Clayton.  I  wish  you  would  give  me,  Mr.  Secretary, 
the  letter  from  W.  A.  May,  vice  president  and  general  manager  oi 
this  concern,  addressed  to  Mr.  Richard  Bradley. 

The  Secretary  handed  a  letter  to  Mr.  Manager  Clayton. 

Q.  (By  Mr.  Manager  Clayton.)  What  happened,  Mr.  Bradley, 
between  you  and  May  and  Williams  after  you  three  went  down  to 
the  culm  bank? — A.  Mr.  May  and  I  went  over  the  culm  bank  and  he 
showed  me  what  banks  were  there  that  he  meant  would  be  sold  under 
this  option.  There  was  one  bank  there;  it  was  a  coarse  bank,  and  he 
claimed  that  that  bank  did  not  go  in  with  the  rest. 

Q.  You  did  not  understand  that  you  were  buying  the  one  that  May 
pointed  out  as  not  going  in  with  the  rest  when  you  offered  the  $20,000 
for  the  Katydid  cuun  dump  ? — A.  No,  sir. 

Q.  Mr.  Bradley,  what  else;  were  there  any  further  negoti- 
ations that  day  by  you  and  Williams  in  respect  to  the  purchase  of 
the  Katydid ^culm  dump?  Have  you  stated  all  that  occurred  at  the 
lime  of  the  visit  of  yourself  and  Williams  and  May  to  the  Katydid 
culm  dump  ? — A.  I  can  not  say ;  I  do  not  know  that  I  have  left  out 
anything. 

Q.  After  your  visit,  to  which  I  have  iust  referred,  did  you  get  a 
copy  of  the  letter  or  contract,  one  or  both,  from  Capt.  May,  the  vice 
president  and  general  manager? — A.  Yes,  sir;  I  got  the  contract. 
The  letter  I  never  could  remember.  But  it  seems  the  letter  came  to 
me,  but  I  never  could  recall  what  it  is. 

Q.  Have  you  a  copy  of  the  original  of  that  letter  which  you  say 
came  to  you  ? — A.  No,  sir. 

Q.  Have  you  looked  for  it? — A.  No,  sir. 

Q.  Do  you  know  where  it  is?-— A.  No,  sir. 

Q.  I  show  to  the  witness  now  the  exhibit  U.  S.  S.  Exhibit  8,  which 
is  a  copy  of  a  letter  dated  April  13,  1912,  addressed  to  Mr.  Bradley, 
written  by  Capt.  May. — A.  Capt.  May  spoke  of  the  letter  before.  It 
seems  when  I  gave  him  the  contract  bacK,  this  letter  was  somewhere 
in  with  the  contract,  and  I  had  never  seen  it. 

Q.  What  was  it  that  you  remarked?  We  did  not  hear  it. — A. 
It  seems  that  that  letter  was  in  with  the  contract. 

Q.  You  received  this  letter  and  the  contract  in  the  same  envelope 
through  the  mails? — A.  Yes,  sir. 
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Q.  Is  that  what  you  mean? — A.  It  seems  that  way  to  me.  Mr. 
Mav  had  the  letter,  and  claimed  it  was  in  the  contract  after  I  sent  it 
back. 

Q.  That  is  the  reason  why  you  think  you  have  not  the  original 
letter  ? — A.  I  have  not  got  any. 

Q.  Now,  Mr.  Bradley,  I  wish  you  would  pay  attention  to  the  read- 
ing of  this  letter.  It  is  already  in  evidence,  but  I  desire,  in  order  to 
correctly  interrogate  the  witness,  to  have  it  reproduced  in  the  record 
at  this  juncture. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  8. 

April  13,  1912. 
Mr.  Richard  Bradley,  PeckvillCy  Pa. 

Dear  Sir:  Further  in  the  matter  of  the  interest  of  the  Hillside  Coal  &  Iron 
Co.  in  the  Katydid  dump,  referred  to  in  mine  of  the  11th  instant  to  you : 

Because  of  the  compUcations  brought  to  your  attention  yesterday  at  the  Lau- 
rel Line  station  our  attorneys  believe  that  It  will  be  best  for  you  not  to  do  any* 
thing  whatever  In  connection  with  the  matter  until  you  hear  further  from  me. 
Yours,  very  truly, 

W.  A.  May, 
Vice  President  and  General  Manager. 

(CJopy  to  Mr.  E.  J.  Williams,  626  South  Blaljely  Street,  Dunmore,  Pa.) 

Mr.  Manager  Clayton.  Will  the  Secretary  please  find  the  contract 
which  is  referred  to  in  that  letter? 

The  Secretary  handed  Mr.  Manager  Clayton  a  paper. 

Q.  (By  Mr.  Manager  Clayton.)  You  have  just  heard  the  letter 
read.  Do  you  think  you  would  recognize  the  contract  which  accom- 
panied that  letter  if  you  were  to  see  it  ?  Look  at  this  [exhibiting  pa- 
per] and  state  whether  or  not  you  think  that  is  the  paper  which  was 
inclosed  with  the  letter.  I  am  now  referring  to  U.  S.  S.  Exhibit  5.— 
A.  (After  examining  paper.)  Yes,  sir;  I  thmk  that  is  it. 

Mr.  Manager  Clayton.  I  will  not  ask  to  reproduce  this  in  the 
evidence,  but  merely  repeat  what  I  said  just  now  that  it  is  marked 
"U.  S.  o.  Exhibit  5,"  so  that  in  the  argument  of  the  case  we  can 
veiy  readily  find  it.  It  is  a  tentative  deed  from  the  Hillside  Coal  & 
Iron  Co.,  a  corporation  of  the  State  of  Pennsylvania,  party  of  the 
first  part,  and  E.  J.  Williams,  of  the  borough  of  Dunmore,  Pa.,  party 
of  the  second  part. 

Now,  the  letter  which  you  examined  a  few  moments  ago  and  which 
has  been  read  from  the  Clerk's  desk  you  say  you  received,  and  this 
contract  which  you  have  looked  upon,  through  the  mail? 

TTie  Witness.  Yes,  sir.  But  it  seems  the  letter  was  with  the  con- 
tract   It  does  not  seem  that  the  letter  came  by  itself. 

Q.  When  you  say  "  it  seems  "  you  mean  to  say  that  that  is  your  best 
recollection? — A.   xes,  sir. 

Q.  And  what  became  of  that  letter  and  that  contract  ? — A.  I  gave 
it  to  Capt.  May. 

Q.  Wnen  did  you  hand  that  letter  and  'contract  to  Capt.  May?— 
A.  I  think  it  was  either  on  the  12th  or  13th. 

Q.  Of  what  month  and  of  what  year? — ^A.  April,  I  think. 

Q.  What  year?— A.  1912. 

Q.  Did  I  correctly  understand  you  to  say  that  the  12th  or  13th 
day  of  April,  1912,  is  your  recollection  of  the  time  when  you  delivered 
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that  letter  and  that  form  of  a  contract  back  to  Capt.  May  ? — ^A.  Yes. 
sir:  I  think  so.    I  think  it  is  somewhere  around  there. 

Q.  Is  it  your  best  recollection  that  it  was  either  on  the  12th  or 
13th  day  of  April,  1912,  that  you  delivered  those  papers  back  to 
Capt  May? — ^A.  I  think  so;  yes,  sir. 

Q.  Where  was  the  delivery* had,  Mr.  Bradley? — A.  To  the  Laurel 
Line  station  in  Scranton. 

Q.  The  Laurel  Line  station  is  what  sort  of  a  building,  what  is  it; 
is  it  a  railroad  station  ? — A.  Yes,  sir. 

Q.  What  railroad? — A.  The  Laurel  Line,  going  from  Scranton 
into  Wilkes-Barre. 

Q.  That  is  an  electHc  railroad,  is  it  ? — A.  Yes,  sir. 

Q.  How  did  you  happen  to  meet  Capt.  May  there  at  the  Laurel 
Line  railroad  station  at  the  time  of  the  delivery  of  this  letter  and 
contract  back  to  him? — A.  Well,  I  wanted  to  go  down  to  the  dump 
again  to  look  the  dump  over.  There  were  some  points  there  I  wanted 
to  see  before  I  signed  the  contract. 

Q.  And  you  happened  to  see  Capt.  May  at  the  station.  Did  he 
know  before  that  that  you  were  going  down  again  to  tlie  clum 
bank  ? — A.  No,  sir ;  I  do  not  think  he  knew  it. 

Q.  Do  you  know  how  it  happened  that  he  went  to  the  railroad 
station  at  the  particular  time  tnat  you  met  him  on  this  day  that  we 
have  talked  about  ? — A.  He  is  there  quite  frequently  each  day;  I  think  • 
that  is  the  way  he  goes  to  his  office  in  Scranton. 

Q.  Did  you  approach  him  first  on  the  day  that  this  letter  and  form 
of  a  contract  were  surrendered  by  you  bach:  to  Capt.  May;  or  did  he 
first  approach  you  ? — A.  He  first  approached  me. 

Q.  !Piease  narrate  as  nearly  as  you  can  exactly  what  he  said  and 
what  you  said. — A.  There  were  but  very  few  words  passed  between  the 
two  of  us  about  the  subject.  He  said  to  me  "  I  sent  jou  a  contract ": 
I  think  he  saidj  "  yesterday."  I  said  to  him  "  Yes,  sir;  I  received  it.'^ 
He  said,  "  I  wish  you  would  mail  me  that  contract  back  again."  I 
did  not  ask  him  any  questions  why  he  wanted  me  to  do  that.  I  said 
"  Well  I  do  not  have  to  mail  it,  Mr.  May;  I  have  it  in  my  pocket "; 
and  I  gave  it  to  him.  I  said  "  I  was  on  my  way  going  down  to  the 
dump,  and  I  suppose  it  isn't  any  use,"  or  some  such  remark,  "  of  my 
going  down."  "  Oh,"  he  said,  "  you  can  go  if  you  like."  That  was 
about  all  that  was  said  between  him  and  me  at  the  station. 

Q.  When  Capt.  May  said  that  he  had  sent  you  a  contract,  did  he 
tell  you  how  he  had  sent  it;  did  he  say  that  he  had  sent  it  through, 
the  mails? — ^A.  Yes,  sir. 

Q.  Did  or  did  not  Mr.  May  at  that  time  say  anything  about  the 
reason  why  he  wished  the  contract  back? — ^A.  1  think  he  made  some 
remarks  there  that  his  company  thought  it  would  be  best  not  to  go 
any  further  with  it  until  a  future  time. 

Q.  Did  he  say  why? — ^A.  No;  he  did  not. 

Q.  Had  you  heard  anything  at  that  time  about  a  rumor  or  any- 
thing in  the  shape  of  a  rumor  or  an  investigation  into  the  conduct 
of  Judge  Archbald  by  an  officer  or  an  agent  of  the  Department  of 
Justice  from  Washington? — A.  No,  sir;  ihad  not.^ 

Q.  Nothing  was  said  by  you  or  Mr.  May  at  that  time  about  that? — 
A.  No,  sir. 

Q.  You  did  not  ask  him  to  give  any  reason  why  he  wanted  the 
contract  back,  did  you? — A.  No,  sir;  I  did  not. 
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Q.  And  he  volunteered  none! — ^A.  No,  sir;  he  did  not. 
Q.  You  merely  handed  him  back  the  contract,  and  you  think  the 
letter  was  in  with  the  contract.    Was  that  all  ? — ^A.  That  is  about  all 

I  knew  about  that. 

Q.  Did  he  not  assign  any  reason  whatever,  Mr.  Bradley  ? — A.  No, 
sir:  he  did  not. 

Q.  You  received  a  letter  dated  April  11,  1912,  from  Mr.  May,  did 
you  not?  I  will  show  you  a  copy  of  it.  I  am  referring  now  to 
U.  S.  S.  Exhibit  No.  6,  it  being  a  letter  addressed  to  Mr.  Richard 
Bradley  at  Peckville,  Pa.,  dated  April  11, 1912,  and  simed  by  W.  A. 
May,  vice  president  and  general  manager.  I  think  this  letter.  Ex- 
hibit No.  6,  has  been  read  into  the  record.  We  have  the  two  letters, 
21  nd  that  is  the  one,  I  think,  which  was  read  awhile  ago: 

Mr.  Simpson.  The  one  you  read  awhile  ago  was  the  letter  of 
the  13th. 

Mr.  Manager  Clayton.  I  meant  to  have  read  the  letter  of  April 
11.  That  is  tne  one  I  thought  the  Secretary  was  reading.  The  letter 
of  the  11th,  of  course,  is  uie  one  that  inclosed  the  contract.  Now, 
this  letter  of  April  13,  which  has  been  read  into  the  record,  is  one 
that  was  written  when  Capt.  May  had  decided  not  to  make  the  con- 
tract, and  I  should  have  had  that  read  first,  before  this  one,  dated 
April  13. 

The  President  pro  tempore.  Does  the  manager  desire  that  they 
shall  be  transposed  in  the  record? 

Mr.  Manager  Clayton.  Yes,  Mr.  President. 

The  President  pro  tempore.  Very  well. 

Mr.  Manager  Clayton.  So  the  letter  of  the  11th  which  transmitted 
the  contract  shall  appear  first.    Now,  I  ask  that  the  letter  of  April 

II  be  read. 

The  President  pro  tempore.  The  Secretary  will  read  it. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  6. 

April  11 » 1912. 
Mr.  Richard  Bradley,  Peckville,  Pa, 

Dear  Sir:  Herewith  pleaFe  find  proposed  form  of  agreement  conveying  the 
interest  of  the  Hillside  Goal  &  Iron  Co.  in  the  culm  piles  on  the  surface  of  lot 
46,  situate  partly  in  Lackawanna  and  partly  in  Luzerne  Counties,  Pa. 

Will  you  please  confer  with  Mr.  E.  J.  Williams,  to  whom  I  have  sent  a  copy 
of  this  letter,  in  regard  to  the  form  herewith  and  advise  whether  or  not  same 
meets  with  your  approval?  If  the  agreement  is  satisfactory  to  you,  it  will 
be  submitted  to  the  executive  officers  of  the  H.  C.  &  I.  Co.  for  their  considera- 
tion and  approval. 

Yours,  very  truly,  W.  A.  May, 

Vice  President  and  General  Manager. 

(Inclosure:  Copy  to  Mr.  E.  J.  Williams,  626  South  Blakely  Street,  Dun- 
more,  Pa.) 

Q.  (By  Mr.  Manager  Clayton.)  That  is  the  letter,  Mr.  Bradley, 
that  I  questioned  you  about  and^  which  you  said  accompanied  this 
contract? — A.  Yes,  sir;  that  is  right. 

Q.  That  is  the  letter  you  say  you  surrendered  back  with  the  con- 
tract we  have  heretofore  referred  to? — A.  Yes,  sir. 

Mr.  Manager  Clayton.  I  want  the  other  one,  dated  the  13th. 

The  Secretary.  That  is  No.  8. 

Mr.  Manager  Clayton.  I  know  that  letter  was  read  to  him  awhile 
ago.     So  I  was  right  and  somebody  else  was  in  error,  Mr.  Presi- 
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dent.  That  letter  was  read  awhile  ago.  I  interrogated  the  witness 
about  it.  I  did  not  think  I  made  a  mistake.  Now,  I  desire  to  have 
read  the  letter  of  April  13. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  8. 

Apbil  13,  1912. 
Mr.  RicHABD  Bradley,  Peckville,  Pa, 

Deab  Sib  :  Further  in  the  matter  of  the  interest  of  the  Hillside  Goal  &  Iron 
CJo.  In  the  Katydid  dump,  referred  to  in  min«  of  the  11th  instant  to  you : 

Because  of  the  complications  brought  to  your  attention  yesterday  at  the  Tjau- 
rel  Line  station  our  attorneys  believe  that  it  will  be  best  for  you  not  to  do  any- 
thing whatever  in  connection  with  the  matter  until  you  hear  further  from  me. 
Yours,  very  truly, 

W.  A.  May, 
Vice  President  and  General  Manager, 

(Copy  to  Mr.  E.  J.  Williams,  626  South  Blakely  Street,  Dunmore,  Pa.) 

Q.  (By  Mr.  Manager  Clayton.)  Mr.  Bradley,  you  have  heard 
that  letter  read.  It  is  already  in  evidence.  Did  you  receive  a  letter 
of  which  a  copy  has  just  been  read  from  the  Clerk's  desk  ? — ^A.  Yes, 
sir :  I  received  that  letter. 

Q.  When  did  you  receive  that  letter? — ^A.  I  can  not  say  just  the 
day  and  date  for  that. 

Q.  Did  you  not  receive  it  after  you  had  surrendered  the  contract 
back  to  May  ? — A.  Yes,  sir. 

Q.  You  saw  May  before  the  letter  reached  you  and  you  gave  him 
back  the  contract  ? — ^A.  Yes,  sir, 

Q.  And  his  former  letter? — ^A.  Yes,  sir. 

Q.  After  this  letter  was  transmitted  to  you  in  the  mail  ? — ^A.  Yfes, 
sir. 

Q.  You  will  observe  that  in  the  letter  which  has  just  been  read, 
Capt.  May  uses  this  language: 

Because  of  the  complications  brought  to  your  attention  yesterday  at  the 
Laurel  Line  station  our  attorneys  believe  that  it  will  be  best  for  you  not  to  do 
anything  whatever  in  connection  with  the  matter  until  you  hear  further  from 
me. 

Now,  does  not  that  refresh  your  memory,  so  that  you  can  now  tell 
the  Senate  that  May  did  tell  you  something  about  what  the  complica- 
tions were  ?  And  if  it  does  so  refresh  your  memory,  tell  us  what  he 
said. 

A.  No,  sir;  1  would  tell  you.  If  he  had  said  anything  to  me  I 
would  tell  you,  but  he  did  not. 

Q.  You  say  that  Capt.  May  did  not  call  any  complications  to  your 
attention  at  the  station  ? — A.  No,  sir. 

Q.  He  gave  you  no  reason  that  because  of  any  complication  or  for 
any  other  cause  he  desired  not  to  execute  the  contract? — A.  No,  sir; 
he  did  not  make  any  reference  to  anything  whatsoever. 

Q.  Now,  Mr.  Bradley,  for  the  purpose  of  refreshing  your  memory, 
I  desire  to  call  your  attention  to  a  part  of  the  testimony  taken  before 
the  Committee  on  the  Judiciary  of  the  House  of  Representatives  last 
spring  here  in  Washington. 

Mr.  WoRTHiNOTON.  On  what  page? 

Mr.  Manager  Clayton.  On  page  859 : 

Is  it  not  a  fact  that  when  Mr.  May  asked  you  to  turn  back  that  contract  on 
account  of  the  complications  that  had  arisen,  you  understood  without  hfs  tell- 
ing you  that  it  was  on  account  of  these  reports  concerning  Judge  Archbald'a 
connection  with  the  transaction 
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Mr.  WoRTHiNGTON.  Mr.  President,  I  think  I  will  object  to  that. 
It  is  a  question  which  was  asked  this  witness  before  the  Judiciary 
Committee,  in  which  he  stated,  or  undertook  to  state,  what  he  thought 
was  in  his  mind  at  the  time  Mr.  May  asked  him  to  return  this  con- 
tract. There  is  nothing  that  he  communicated,  even  to  Mr.  May, 
much  less  to  Judge  Archbald,  and  we  are  asked  to  be  affected  now  by 
what  this  witness  said  before  the  Judiciary  Committee  as  to  what  he 
thought  Capt.  May  thought  at  the  time  the  contract  was  returned. 

The  President  pro  tempore.  The  Chair  understands  that  the  man- 
ager is  only  reading  it  for  the  purpose  of  refreshing  the  memory  of 
the  witness.    Is  the  Chair  correct  ? 

Mr.  Manager  Clayton.  That  is  my  object. 

Mr.  WoRTHiNGTON.  Of  couTse.  But  he  wants  to  refresh  his  mem- 
ory about  a  matter  which  I  think  is  incompetent. 

Mr.  Manager  Clayton.  May  I  conclude  the  reading,  and  then 

The  PRBsmENT  pro  tempore.  The  Chair  understood  the  counsel  for 
the  respondent  to  make  an  objection  and 

Mr.  Manager  Clayton.  I  had  not  finished  reading  the  statement, 
Mr.  President. 

The  President  pro  tempore.  The  manager  will  be  given  an  oppor- 
tunity to  finish  the  question. 

Mr.  Manager  Clayton.  I  will  await  the  pleasure  of  the  Chair. 

The  PREsmENT  pro  iemporb.  The  Chair  suggested  that  the  man- 
ager finish  the  question. 

Mr.  Manager  Clayton.  I  did  not  so  understand  the  Chair. 

Mr.  WoRTHiNGTON.  In  view  of  what  followed  in  the  statement 
before  the  Judiciary  Committee,  I  think  I  will  withdraw  the 
objection. 

Q.  (By  Mr.  Manager  Clayton.)  Then,  Mr.  Bradley,  I  will  read 
the  question,  over  again.  At  the  time  and  before  the  committee 
which  I  have  named  to  you  Mr.  Floyd  asked  you  this  question : 

Is  It  not  a  fact  that  when  Mr.  May  asked  you  to  turn  back  that  contract  on 
account  of  the  complications  that  had  arisen,  you  understood  without  his  telling 
you  that  it  was  on  account  of  these  reports  concerning  Judge  ArchbaUVs  con- 
nection with  the  transaction,  and  that  you  readily  returned?  Is  not  that  the 
truth  about  it.  Did  you  not  understand  what  the  complications  were  and  was 
it  not  the  fact  that  rumor  and  report  had  connected  Judge  Archbald  with  the 
transaction  in  such  a  way  that  when  Mr.  May  called  for  the  contract  back  you 
understood  without  his  telling  you  what  those  complications  were  and  willingly 
surrendered  back  a  contract  which  would  have  been  to  your  advantage  If  exe- 
cuted?   Is  not  tliat  the  truth  about  It? 

And  then  you  answered : 

Mr.  Bradley.  I  have  an  idea  that  had  something  to  do  with  it. 

Now,  does  not  that  refresh  your  mind  and  enable  you  to  answer  the 
question  that  I  asked  awhile  ago? 

A.  Yes,  sir ;  I  remember  saying  that.     I  remember  answering  the 

?uestion  in  that  way.     But  I  wisn  to  say  this,  that  the  day  I  gave 
!apt.  May  back  that  contract  I  had  never  heard  nor  seen  nothing  in 
the  paper"  about  Judge  Archbald. 

Q.  You  had  not  seen  it  in  the  papers? — A.  Oh,  afterwards  it  came 
out  in  the  paper,  I  could  not  say  just  how  many  days  after  I  gave 
the  contract  back;  and  there  is  where  I  had  taken  the  idea  that  that 
was  the  reason  Capt.  May  wanted  the  contract  back. 

Q.  Let  us  see  if  you  will  stand  by  that  answer  when  I  further  re- 
fresh your  memory" by  reading  from  your  testimony  given  before  the 
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Committee  on  the  Judiciary  at  the  time  I  have  heretofore  indicated. 
On  page  871,  near  the  bottom : 

Mr.  Worth ingt on — 

the  same  gentleman  who  sits  here  now,  you  remember.     You  remem- 
ber having  seen  him  in  the  committee  ?— ^A.  Yes,  sir. 

Q.  (By  Mr.  Manager  Clayton.)  Mr.  Worthington  asked  you  this 
question : 

What  is  your  recollection  as  to  whether  anything  had  appeared  in  the  news- 
papers about  these  charges  against  Judge  Archbald,  or  this  proposed  investiga- 
tion, when  you  had  that  tallt  with  Mr.  May  at  the  I^aurel  station  on  or  about 
the  12th  of  April? 

Mr.  Bradley.  I  will  tell  you,  I  hardly  ever  read  the  paper. 

Mr.  WoBTHiNGTON.  You  do  not  know  whether  anything  had  apijenred  in  the 
newspapers  at  that  time  or  not,  do  you? 

Mr.  Bradley.  Ail  I  could  hear,  once  In  a  while,  somebody  would  speak  about  it. 

Now,  your  memory  being  refreshed,  is  not  that  the  way  the  matter 
happened  ? 

A.  Yes,  sir. 

Q.  And  is  not  that  the  truth? — A.  Yes,  sir;  that  is  right. 

Q.  That  you  did  hear  once  in  a  while  somebody  speak  of  the  matter 
before  you  surrendered  this  contract  back  to  Mr.  May? — A.  Well, 
that  is  a  kind  of  a  puzzle  to  me — that  contract.  When  giving  the 
contract  back  to  Mr.  May  it  runs  in  my  mind — ^I  can  not  .say  it 
thoroughly  to  be  a  fact — hut  it  runs  in  my  mind  that  I  had  never 
heard  anything  of  the  subject  of  Judge  Archbald  before  I  gave  the 
contract  back,  you  understand,  but  after  I  gave  it  back  it  was  in  the 
paper  about  Judge  Archbald. 

Q.  Is  it  not  a  fact  that  you  understood  the  complication  to  be  this 
rumored  investigation  of  Judge  Archbald's  conduct  to  be  the  reason 
why  you  gave  me  contract  back  without  making  any  inquiry? — A. 
No.  sir;  that  is  not  it;  no,  sir. 

Q.  Why  did  you  give  up  a  profitable  contract  so  readily  without 
making  any  inquiry  f— A.  Well,  Capt.  May  wanted  it. 

Q.  And  you  did  it  simply  because  he  wanted  it? — A.  Yes,  sir. 
You  see  it  was  not  any  use  to  me.  The  contract  would  not  be  any 
use  to  me  with  none  of  his  name.  There  was  nobody's  name  signed 
to  it  at  all. 

Q.  And  you  did  not  care  to  ask  him  about  what  reason  operated 
upon  him? — A.  Yes,  sir;  that  is  right. 

Q.  You  readily,  without  any  question  at  all,  surrendered  it  to 
him? — A.  Yes,  sir. 

Q.  Did  Mr.  E.  J.  Williams  tell  you  at  the  beginning  of  vour  nego- 
tiations that  he  had  a  half  interest  and  Judge  Archbald  had  a  half 
interest  in  this  Katydid  culm  dump? — ^A.  Yes,  sir. 

Q.  Did  he  tell  you  what  they  haa  to  pay  and  that  they  had  options 
from  other  people?  State  what  he  did  say  about  that,  if  he  said  any- 
thing, as  to  how  they  acquired  the  Katydid  culm  dump. — A.  That  is 
in  the  sale,  you  mean,  with  somebody  else  that  was  after  buying 
the  dump? 

Q.  Yes. — A.  Yes;  he  told  me  about  these  parties.  Mr.  Jones  was 
after  buying  the  dump. 

Q.  What  did  he  say  ?— A.  That  he  had  offered  them  $25,000, 

Q.  And  you  were  buying  the  Katydid  culm  dump  from  Williams 
and  Judge  Archbald,  were  you? — A.  Yes,  sir. 
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Q.  But  you  had  to  ask  Capt.  May's  consent  to  the  transaction?— 
A.  Yes,  sir. 

Q.  Capt.  May  was  president  of  what  concern  ? — A.  Of  the 

Q.  Hillside  Coal  &  Iron  Co.  ? — ^A.  Yes,  sir. 

Q,  From  whom  Judge  Archbald  and  Mr.  Williams  had  acquired 
the  property.  Is  that  true  ? — A.  You  see,  Judge  Archbald — I  never 
met  the  judge.  I  had  no  talk  with  him  whatsoever,  more  than  taking 
old  man  Williams's  word,  and  he  said  he  had  the  selling  of  the  dump, 
and  ho  said  himself  and  the  judge  owned  the  dump.  Of  course  I 
did  not  see  the  judge  and  had  no  talk  with  him  about  the  matter. 

Q.  A.fter  this  contract  or  paper  was  surrendered  back  to  Capt, 
May  by  you  did  you  have  any  conversation  with  Judge  Archbald 
relative  to  the  sale  and  purchase  of  the  Katydid  culm  dump? — A, 
No,  sir. 

Q.  Did  you  not  go  to  Judge  Archbald  and  talk  to  him  about  it  and 
make  him  some  proposition? — A.  No,  sir. 

Q.  You  did  not  approach  him  on  the  subject  at  all  after  that?— » 
A.  No,  sir. 

Mr.  Manager  Clayton.  Mr.  President,  the  counsel  for  the  respond^ 
ent  can  examine  the  witness. 

Cross-examination  by  Mr.  Worthington  : 

Q.  Did  anybody  explain  to  you  why  it  was  that  if  Mr.  Jones  was 
ffoing  to  buy  this  dump  for  $25,000  the  owners  were  selling  it  to  you 
for  $20,000? — A.  Well,  Jim  Dainty  kind  of  made  the  suggestions 
on  those  points,  that  if  I  did  not  want  the  dump  for  $20,0W)  those 
fellows  would  buy  it  and  pay  twenty-five,  and  then  we  would  split 
the  difference — he  would  take  two  thousand  and  I  would  get  three 
thousand. 

Q.  Did  anybody  besides  Dainty  and  Williams  talk  to  you  about  it 
or  suggest  vour  getting  this  bargain  for  $20,000? — A.  Mr.  Boland. 

Q.  Which  Mr.  Boland  ?— A.  W.  P.  Boland. 

Q.  Did  Mr.  Boland  tell  you  why  he  was  mixing  in  it?-^A.  No,  sir; 
he  did  not. 

Q.  Did  he  tell  you  he  had  an  interest  in  it? — A.  He  told  me  he 
did  have  an  interest  in  it,  but  he  did  not  have  any  at  that  time. 

Q.  He  told  you  he  had  had  an  interest  in  it,  but  that  he  had  none 
then? — A.  Yes,  sir. 

Q.  And  all  these  interviews,  I  think,  occurred  in  Mr.  Boland's 
office,  did  they  not? — A.  Yes,  sir. 

Q.  And  in  Mr.  Boland's  presence? — A.  Yes,  sir. 

Q.  How  did  you  first  get  informed  that  there  was  a  chance  to  buy 
this  dump?  Who  first  spoke  to  you  about  it,  and  where? — A.  Mr. 
Boland  put  me  on  in  the  first  start  out. 

Q.  Mr.  William  P.  Boland  ?— A.  Yes,  sir. 

Q.  Where  was  that? — A.  In  his  office. 

Q.  Go  on  and  state  what  he  had  to  do  with  it  after  that. — A.  Well, 
he  got  after  me  to  go  and  buy  the  dump;  that  he  thought  it  was  a 
very  good  deal  for  the  money. 

Q.  Did  he  say  anything  to  you  about  this  $5,000  profit  that  might 
be  made  by  reselling  it  to  Jones? — A.  No,  sir. 

Q.  Was  that  said  in  his  presence  ? — A.  No,  sir. 

Q.  You  appear  to  have  gone  along  pretty  fast  with  this  transac- 
tion.  How  soon  after  that  first  statement  to  you  about  it  was  it 
that  you  went  to  the  dump  and  looked  it  over? — A.  Oh,  I  think  it 
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was  two  or  three  days  from  the  time  we  talked  it  over  first  I  went 
down. 

Q.  How  long  after  you  went  down  to  the  dump  and  looked  it 
over  was  it  before  you  went  with  Williams  to  see  Capt,  May  for  the 
purpose  of  closing  up  the  transaction  ? — A.  I  went  down  in  the  after- 
noon to  look  the  dump  over  and  then  went  to  see  Capt.  May  tiie 
.  next  morning. 

Q.  Where  did  you  meet  Williams  the  next  morning? — ^A,  In  Mr. 
Boland's  oflice. 

Q.  In  reference  to  the  title  to  this  dump  or  your  idea  about  the 
title,  whether  you  were  satisfied  with  the  title,  I  should  like  to  read 
a  little  more  than  Mr.  Manager  Clayton  read  to  .you  and  ask  if  this 
is  what  you  said  on  that  subject,  and  all  you  said  on  that  subject, 
before'  the  Judiciary  Committee  when  you  testified  there.  Beaaing 
from  page  859  first,  I  begin  a  little  farther  back  than  the  manager  did. 

The  Chairman.  You  were  Batisfied  with  the  title  that  Wllllnnis  could  give 
you  to  it? 

Mr.  Bbadley.  Well,  to  get  the  main  points  and  facts  and  figures  of  this  thing 
X  had  to  go  and  see  Mr.  May.  I  had  never  met  Mr.  May  before  to  be  really 
acquainted  with  him,  until  on  that  morning. 

The  Chairman.  After  you  saw  Mr.  May  the  matter  of  the  title  was  satis- 
factory to  you,  was  it? 

Mr.  Bradley.  Well,  Mr.  May — yes.  Mr.  May  explained  It — how  much  of  the 
bank  they  owned  and  how  much  Mr.  Robertson  and  Mr.  Law  owned. 

The  Chairman.  Will  you  please  state  In  your  own  way,  as  nearly  as  you 
can,  what  Mr.  May  said  and  what  you  said? 

Mr.  Bradley.  Well,  there  was  not  but  very  little  said — very  little.  Of  course 
me  and  Mr.  May  were  strangers  to  each  other  there,  and  he  wanted  to  know  of 
me  who  would  I  get — that  is,  for  reference  of  whether  I  was  responsible,  you 
know,  of  taking  the  obligation. 

That  is  all  about  the  title. 

Now,  I  turn  next  to  page  873,  and  will  read  something  and  ask  you 
whether  you  said  that  *  on  the  subject  at  a  later  stage  of  your 
examination.^ 

I  find  I  have  an  erroneous  reference.  I  pass  that  for  the  present 
and  will  come  back  to  it. 

You  said  when  Mr.  May  showed  you  the  bank  that  there  was  one 
dump  or  one  part  of  the  dump  not  included.  I  did  not  understand 
just  what  you  said  about  that.    What  was  it? 

A.  There  was  a  dump  there  with  lots  of  coarse  coal  and  rock 
mixed  together. 

Q.  What  was  the  shape  of  that  particular  dump  or  part  of  dump? — 
A.  It  was  just  like  a  dump.  The  railroad  run  out  there  and  dumped 
it  out  there  with  cars. 

Q.  Was  that  a  large  proportion  of  the  whole  Katydid  dump  or 
only  a  small  proportion? — A.  It  was  quite  a  chunk  that  laid  there, 

0.  Quite  a  chunk? — A.  Yes;  that  is.  I  mean  quite  a  quantity  of 
stuff  in  that  dump. 

Q.  You  said  that  when  you  happened  to  meet  Capt,  May  when  he 
asked  you  to  return  the  contract  j'ou  were  on  the  way  to  the  dump 
again  about  certain  points  or  some  points.  What  was  that?  What 
were  you  going  there  the  second  time  to  look  at  the  dump  for? — ^A. 
Well,  the  day  that  Mr.  May  was  there  with  me  the  dump  was  very 
tjlose  to  the  Erie  people's  line  and  there  was  not  any  room  for  a  man 
to  build  a  plant  there  on  that  piece  of  land,  and  at  the  end  of  the 
dump  on  the  Erie  line  the  D.  &  H.  had  some  land  leading  from  that; 
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and  I  went  there  to  look  it  over  and  to  see  the  location  and  the  lay 
of  the  land,  and  then  go  to  the  D.  &  H.  and  see  if  I  could  get  that 
piece  of  land  from  them  to  build  the  plant.    That  was  my  object  for 
that  day. 
Q.  Did  you  have  a  plant  then  that  you  expected  to  remove  to  this 

Elace,  or  were  you  going  to  build  a  new  plant  to  run  the  dump  if  you 
ad  gotten  itf — A.  I  had  not  decided  on  that,  I  had  a  plant  that  I 
would  be  through  with  in  the  course  of  two  years,  but  I  had  not  de- 
cided on  that,  whether  I  could  move  it,  and  move  that  dump  in  time 
enough  to  fulfill  the  contract. 

Q.  Now,  where  did  you  first  learn  of  the  investigation  or  anything 
about  Judge  Archbald,  about  his  conduct? — A.  About  his  conduct! 

Q.  Yes;  these  charges  against  him  that  resulted  in  this  proceed- 
ing. How  was  it  that  the  matter  was  first  brought  to  your  attention 
that  such  a  thing,  was  coming  on? — ^A.  Now,  lawyer,  I  do  not  know 
whether  I  can  answer  that. 

Q.  Let  me  ask  you  if  you  did  not  first  see  it  in  a  Scranton  news- 
paper ? — ^A.  Yes,  sir ;  that  is  right. 

Q.  What  was  that  newspaper? — A.  I  think  it  was  the  Scranton 
Times. 

Q.  Now,  up  to  the  time  that  you  had  seen  the  publication  in  the 
Scranton  Times  had  you  heard  any  rumors  or  talk  about  the  matter 
at  all,  or  were  the  rumors  and  talk  that  you  speak  of  after  you  had 
seen  the  publication  in  the  Scranton  Times  ? — A.  No,  sir. 

Q.  Do  you  mean  that  you  had  heard  these  rumors  before  or  that 
you  had  not? — A.  I  had  never  heard  anything  about  Judge  Arch- 
bald  until  I  seen  it  in  the  paper. 

Q.  Then,  when  you  find  that  paper  and  find  the  date  of  that  pub- 
lication we  will  Imow  when  you  nrst  had  any  idea  there  was  such 
a  thing  coming  on,  will  we? — ^A.  Yes,  sir. 

Q.  Mr.  Boland  rather  urged  you  to  buy  this  dump,  did  he  not, 
Mr.  Bradley? — A.  Yes,  sir. 

Q.  Did  he  not  tell  you  that  you  could  make  money  out  of  it  ? — ^A. 
Well,  he  thought  it  was  a  good  deal. 

Q.  And  when  you  offered  $16,000  did  he  not  tell  you  it  was  worth 
more? — A.  He  did. 

Q.  Are  you  not  mistaken  in  saying  Mr.  Boland  did  not  talk  to 
ou  about  the  Jones  $25,000  option? — A.  No,  sir;  I  do  not  think 

r.  Boland  said  anything  to  me  about  that.  I  think  it  was  old  man 
Williams  talked  with  me  about  that. 

Q.  That  was  in  Mr.  Boland's  office? — A.  No,  sir;  it  was  on  the 
street,  the  sidewalk. 

Q.  On  the  sidewalk? — ^A.  Yes,  sir. 

Q.  You  do  not  remember  whether  there  was  any  talk  about  Jones's 
option  in  Mr.  Boland's  presence? — ^A.  No,  sir;  I  do  not  remember 
that. 

Q.  You  say  Mr.  Williams  told  you  that  Judge  Archbald  had  a 
one-half  interest  in  that  matter  with  him? — A.  He  did;  yes,  sir. 

Q.  Did  he  make  any  suggestion  about  keeping  that  fact  quiet! — 
A.  Did  he? 

Q.  Did  he? — A.  He  did  not  say  anything  about  it. 

81525— S.  Doc.  1140,  vol  1,  62-3 ^21 


It 


322  IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 

Q.  Did  anybody  suggest  it  was  a  secret  that  Jud^  Archbald  was 
connected  with  the  matter? — ^A,  Did  anybody  outside  of  Mr.  Wil- 
liams, you  mean? 

Q.  Did  Mr.  Williams  suggest  it  was  a  matter  to  be  kept  secret  ? — 
A.  No,  sir. 

Q.  Well,  I  ask,  did  anybody  ? — A.  No,  sir ;  not  to  me  they  did  not. 

Q.  Mr.  Bradley,  from  your  examination  of  this  dump  did  you  come 
to  the  conclusion  about  how  many  thousand  tons  of  coal  you  could 
get  out  of  it  before  you  offered  to  pay  $16,000  or  $20,000  for  it?— 
A.  Yes,  sir ;  I  investigated  kind  of  like. 

Q.  Well,  how  many  tons  of  coal  did  you  think  you  could  cet  out  of 
it  when  you  offered  first  $16,000  and  then  $20,000  for  it?— A.  I 
thought  it  was  anywhere  from  80,000  to  100,000  tons  of  coal  could  be 
gotten  out  of  it. 

Q.  It  is  upon  that  you  based  your  conclusion  that  you  could  pay 
$20,000  for  it  and  still  make  money  ? — ^A.  Yes,  sir. 

Q.  Did  you  intend  to  execute  that  contract,  if  it  had  not  been 
returned,  without  submitting  it  to  your  lawyer? — A.  Oh,  no,  sir; 
oh,  no. 

Q.  If  you  had  found  you  did  not  get  a  good  title  from  the  Hill- 
side Coal  &  Iron  Co.  and  Mr.  Robertson,  would  you  have  gone  on 
with  the  deal  ? — ^A.  No,  sir ;  I  had  that  privilege  from  Mr.  May ;  he 
would  send  me  the  contract  and  then  I  would  hunt  up  the  title — a 
copy  of  the  contract;  that  is  what  I  got.  If  the  title  was  right,  then 
we  would  do  business  together. 

Q.  When  you  said  that  with  80,000  or  90,000  tons  of  coal  there 
you  could  anord  to  pay  $20,000  and  expected  to  make  $10,000,  did 
you  include  anything  tor  your  own  services  and  time  in  managing 
the  operation? — ^A.  Well,  at  all  times  I  do  not  figure  that  in,  but  1 
figure  out  what  it  will  cost  me  to  build  my  plant;  then  figure  out 
what  my  expenses  will  be,  and  whatsoever  is  left  I  call  it  mme. 

Q.  Well,  you  did  not  deduct  anything  for  your  own  time  and 
services  ? — A.  No,  sir. 

Q.  How  long  would  it  have  taken  you,  in  the  ordinary  course  of 
the  operation  as  you  expected  to  work  it,  to  have  finished  the  plant, 
the  washing,  and  the  delivery  of  the  coal  for  sale? — A.  That  is,  you 
mean  how  long  would  it  take  me  to  build  the  plant  and  wash  the 
dump  away? 

Q.  Yes,  sir;  to  finish  the  job  up? — A.  Oh,  I  could  do  it  in  two 
years  or  in  two  and  one-half. 

Q.  Could  you  tell  us  what  it  would  cost  in  that  region  to  get  a  man 
who  is  competent  to  manage  such  a  job  to  run  itf— A.  I  have  got 
a  very  good  man,  a  foreman  down  at  the  south-side  plant  at  Scran- 
ton.    I  pay  him  $110  a  month. 

Q.  Well,  I  mean  a  man  to  take  your  place  for  the  work  you  were 
going  to  do? — A.  I  don't  know  as  I  could  answer  that  question. 
There  is  an  old  saying,  if  you  ever  heard  it,  "  Of  fcU  your  mother's 
children  you  love  yourself  the  best.''    [Laughter.] 

IMt.  WoRTHiNGTON.  I  think  that  is  all,  Mr.  Prasident. 

The  PREsmENT  pro  tempore.  Is  there  any  other  question  to  be 
asked  on  the  part  of  the  managers  ? 

Mr.  Manager  Clayton.  This  witness  may  be  discharged,  Mr. 
President. 
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The  President  pro  tempore.  The  witness  will  be  finally  dis- 
charged. 

Mr.  Overman.  Mr.  President,  it  is  now  after  4  o'clock;  this  is 
Saturday  evening;  few  of  the  Senators  are  here;  and,  that  being 
the  case,  I  suggest  to  the  managers  that,  by  unanimous  consent,  we 
have  an  adjournment.  If  that  is  agreeable,  I  move  that  the  Senate 
sitting  as  a  Court  of  Impeachment  do  now  adjourn. 

Mr.  WoRTHiNGTON.  If  I  mav  be  permitted,  I  should  like  to  have 
action  on  that  motion  suspended  for  just  a  moment  until  I  speak 
to  the  managers  about  a  matter  concerning  which  I  have  already 
conmiunicat^  with  them.  There  is  a  witness  who  is  detained  here 
whom  I  wish  to  call  and  ask  a  single  question,  and  the  managers 
have  kindly  consented  that  it  may  be  done. 

The  President  pro  tempore.  Does  the  Senator  from  North  Caro- 
lina withhold  his  motion  for  that  purpose? 

Mr.  Overman.  I  withhold  my  motion  for  that  purpose. 

Mr.  WoRTHiNGTON.  It  is  simply  an  accommodation  to  the  witness. 

The  President  pro  tempore.  The  witness  will  be  called.  Will 
counsel  please  indicate  the  name  of  the  witness? 

Mr,  WORTHINGTON.  Hc  is  Mr.  Pryor. 

W.  L.  Pryor,  having  been  previously  sworn,  was  recalled  and  testi- 
fied as  follows : 

Q.  (By  Mr.  Worthington.)  Mr.  Pryor,  I  want  to  ask  you  whether 
you  heard  in  Mr.  Boland's  office  when  you  were  thei^e  in  the  spring 
of  1911  any  conversations  between  Mr.  William  P.  Boland  and  Mr. 
Edward  J.  Williams  in  reference  to  Judge  Archbald  going  to  any 
New  York  office  ? — ^A.  There  were  conversations  going  on  continually 
in  my  presence  and  while  I  was  absent.  Mr.  Williams  was  a  con- 
stant visitor  at  the  office;  in  fact,  every  few  hours  or  so. 

Q.  Well,  I  ask  you  specifically  whether  you  heard  any  conversa- 
tion between  William  P.  Boland  and  Williams  in  reference  to  Wil- 
liams getting  Judee  Archbald  to  go  to  the  New  York  office  of  the 
Erie  company? — A.  I  believe  Mr.  Boland  requested  Mr.  Williams 
to  see  Mr.  Archbald  and  get  a  letter  of  introduction  from  him,  I 
believe,  to  Capt.  May. 

Q.  After  that  date  did  you  hear  Mr.  Williams  report  that  he  had 
not  got  the  option  from  Capt.  May? — A.  I  think  he  did;  yes,  sir. 
On  a  subsequent  time  he  came  back  and  acknowledged  having 
had  it. 

Mr.  Manager  Norris.  Mr.  President,  as  I  understood,  the  Senate 
wanted  to  adjourn.  Counsel  is  asking  the  witness  questions  that  are 
not  proper  cross-examination.  I  have  no  objection  if  I  will  be  per- 
mitted to  cross-examine  him.  Counsel  is  really  making  the  witness 
his  own  witness  now. 

Mr.  Worthington.  I  understand  that  perfectly. 

Mr.  Manager  Norris.  He  is  really  offering  the  witness  as  his  own 
at  this  time. 

Mr.  Worthington.  With  reference  to  this  particular  matter. 

Mr.  Manager  Norris.  With  that  understanding,  I  have  no  objec- 
tioiK  but  it  may  delay  the  adjournment  for  some  time. 

Mr.  Manager  Clayton.  Mr.  President,  I  want  respectfully  to  sub- 
mit another  suggestion,  and  that  is,  that  this  witness  is  now  the 
witness  for  the  respondent,  and  the  counsel  for  the  respondent  is 
him  leading  questions.    For  instance,  he  so  frames  the  ques- 
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tion  that  the  witness  can  answer  categorically.  I  submit  that  the 
proper  way  for  him  to  proceed  until  the  witness  has  shown  an  unwill- 
ingness is  to  ask  what  was  said  by  the  parties  and  not  to  state  what 
he  wants  the  witness  to  give  an  affirmative  answer  to  or  a  negative 
answer  to,  as  the  case  may  be. 

Mr.  WoRTHiNOTON.  I  think,  Mr.  President,  it  is  perfectly  apparent 
that  we  can  not  dispose  of  this  matter  in  so  short  a  time  as  I  had 
hoped;  so  we  had  better  not  detain  the  Senate,  if  there  is  a  desire 
to  adjourn  now. 

Mr.  OvERsiAN.  I  renew  my  motion,  Mr.  President,  that  the  Senate 
sitting  in  the  trial  of  Articles  of  Impeachment  do  now  adjourn. 

The  PREsmENT  pro  tempore.  The  Senator  from  North  Carolina 
moves  that  the  Senate  sitting  in  the  trial  of  Articles  of  Impeachment 
do  now  adjourn. 

The  motion  was  agreed  to. 


MONDAY,  DECEMBEB  9,   1912. 

* 

In  the  Senate  of  the  United  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
ment against  Robert  W.  Archbald,  the  respondent  appeared  with 
his  counsel,  Mr.  Worthington,  Mr.  Simpson,  and  Mr.  Robert  W. 
Archbald,  jr. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  Assistant  Sergeant  at  Arms  (Mr.  Cornelius)  made  the  usual 
proclamation. 

The  President  pro  tempore.  The  Secretary  will  call  the  name  of 
any  Senator  who  has  not  yet  taken  the  oath. 

The  Secretary  called  the  name  of  Mr.  Chilton,  who  advanced  to  the 
Vice  President's  desk,  and  the  oath  was  administered  to  him  by  the 
President  pro  tempore. 

The  President  pro  tempore.  The  Secretary  will  read  the  Journal 
of  the  proceedings  of  the  last  sitting  of  the  Court  of  Impeachment. 

The  Secretary  read  the  Journal  of  Saturday's  proceedings  of  the 
Senate  sitting  as  a  Court  of  Impeachment. 

The  President  pro  tempore.  Are  there  any  inaccuracies  in  the 
Journal  ?     If  not,  it  will  stand  approved. 

Mr.  Manager  Clayton.  Mr.  President,  I  should  like  for  the  wit- 
ness John  Henry  Jones  to  be  called  at  this  time. 

The  President  pro  tempore.  The  witness  will  be  called. 

The  Assistant  Sergeant  at  Arms.  John  Henry  Jones!  John 
Henry  Jones!     John  Henry  Jones!     Appear  and  answer  summons. 

Mr.  Manager  Clayton.  Mr.  President,  I  ask  for  present  consid- 
eration of  the  order  which  I  send  to  the  desk.  I  ask  that  the  order 
be  read,  and  then  I  will  make  a  statement  to  the  Senate. 

The  Phesidbnt  pro  tibmpore.  The  Secretary  will  read  the  order  as 
requested. 
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The  Secretary  read  as  follows : 

Ordered,  That  an  attachment  do  issue,  in  accordance  with  the  rules  of  the 
^(enate  of  the  United  States,  for  one  John  Henry  Jones,  a  witness  heretofore 
duly  subpoenaed  in  this  proceeding  on  behalf  of  the  managers  of  the  House  of 
Representatives. 

Mr.  Manager  Clayton.  Mr.  President.  I  desire  to  show  by  the 
Serjeant  at  Arms  that  that  witness  has  oeen  duly  subpcenaed,  that 
he  IS  not  present,  and  that  he  has  not  been  present  to  answer  as  the 
subpoena  requires. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  produce 
the  officer  who  made  the  service. 

James  K.  Julian,  having  been  previously  sworn,  appeared  and 
testified  as  follows; 

* 

The  President  pro  tempore.  What  is  your  name  ? 

Mr.  Julian.  J.  K.  Julian. 

The  President  pro  tempore.  What  office  have  you  been  perform- 
ing?   What  is  your  position? 

Mr.  Julian.  I  am  clerk  in  the  office  of  the  Sergeant  at  Arms  of 
the  Senate. 

The  President  pro  te»ipore.  And  you  were  deputized 

Mr.  Julian.  Deputized. 

The  President  pro  tempore.  To  serve  certain  subpoenas? 

Mr.  Julian.  Yes,  sir. 

The  President  pro  tempore.  State  whether  or  not  you  served  the 
witness  John  Henrj  Jones. 

Mr.  Julian.  I  did. 

The  PREsroENT  pro  tempore.  When? 

Mr.  Julian.  November  30,  at  11.20  in  the  morning,  in  the  court- 
house at  Scranton,  Pa. 

The  PREsmENT  pro  tempore.  Personally  ? 

Mr.  Julian.  Personally. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  state 
whether  or  not  the  witness  has  appeared. 

Mr.  E.  Livingstone  Cornelius  appeared. 

The  President  pro  tempore.  Mr.  Cornelius,  has  this  witness  ap- 
peared? 

Mr.  Cornelius.  He  has  not. 

The  PnEsroENT  pro  tempore.  He  has  not  been  here  at  s^U  ? 

Mr.  CoRNEUus.  He  has  not  reported  to  us. 

Mr.  Manager  Clayton.  I  respectfully  submit  the  order  for  the  con- 
sideration of  the  Senate  sitting  as  a  Court  of  Impeachment. 

The  President  pro  tempore.  Possibly  it  might  be  well  to  show 
from  the  subpoena  at  what  date  the  witness  was  required  to  be  present. 

Mr.  Manager  Clayton.  I  can  state  it,  but  I  think  the  suggestion  of 
the  Chair  is  better. 

The  President  pro  tempore.  When  was  Mr.  Jones  subpoenaed  to 
appear? 

Mr.  Cornelius.  He  was  subpoenaed  to  appear  on  the  3d  day  of 
December. 

The  President  pro  tempore.  Have  you  the  return  of  the  subpoena  t 

Mr.  Cornelius.  I  have. 
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The  President  pro  tempore.  Does  the  copy  of  the  subpoena  which 
you  hold  in  your  hand  show  on  what  date  he  was  summoned  to 
appear  ? 

Mr.  Cornelius.  December  3. 

The  President  pro  tempore.  He  was  ordered  to  appear  on  the 
8d  day  of  December? 

Mr.  Cornelius.  Yes,  sir. 

The  President  pro  tempore.  Now,  Mr.  Manager  Clayton. 

Mr.  Manager  ClaTton.  I  ask  the  adoption  of  the  order  which  was 
read  from  the  desk. 

The  President  pro  tempore.  The  Chair  will  inquire  whether  it  is 
necessary  to  insert  in  the  order  the  fact  that  the  witness  Jones  has 
not  appeared.    The  order  does  not  state  that  fact. 

Mr.  Manager  Clayton.  Following  actioii  in  like  cases 

The  PREsmENT  pro  tempore.  It  is  unnecessary? 

Mr.  Manager  Clayton.  I  think  it  is  unnecessary. 

The  President  pro  tempore.  The  question  is  on  the  adoption  of 
the  order  submitted  by  the  manager  on  the  part  of  the  House  of 
Representatives.  [Putting  the  question.]  The  ''  ayes  "  have  it,  and 
the  order  is  adopted. 

The  Secretary  will  sec  that  the  proper  attachment  is  prepared  and 
delivered  into  the  hands  of  the  Sergeant  at  Arms  for  this  purpose. 

The  managers  will  proceed. 

Mr.  Manager  Sierling.  Will  you  have  Mr. 'Snyder  called? 

G.  F.  Snyder,  being  duly  sworn,  was  examined  and  testified  as 
follows : 

Q.  (By  Mr.  Manager  Sterling.)  What  is  your  name  and  where 
do  you  live? — A.  G.  F.  Snyder;  1735  New  Hampshire  Avenue,  Wash- 
in^on,  D.  C. 

Q.  What  official  position  have  you  here? — A.  I  am  clerk  of  the 
Commerce  Court, 

Q.  How  long  have  you  been  clerk  of  that  court? — A.  Almost  two 
years;  since  its  organization. 

Q.  And  you  have  been  clerk  continuously  since  you  were  appointed 
two  years  ago? — A.  I  have. 

Q.  Have  you  the  briefs  and  petitions  filed  in  cases  of  the  Balti- 
more &  Ohio  Railroad  Co.  v.  the  Interstate  Commerce  Commission, 
Nos.  38  and  39? — A.  I  have ;  except  that  the  case  was  brought  against 
the  United  States  and  not  against  the  commission. 

Q.  What  case  do  you  refer  to  as  against  the  United  States? — A. 
Both  of  them. 

Q.  What  was  the  popular  title  of  the  case  which  is  marked  No.  38, 
the  Baltimore  &  Ohio  Railroad  Co.  and  others  v,  the  Interstate  Com- 
merce Commission? — A.  It  was  known  as  the  Sugar  Lighterage  case. 

Q.  And  generally  called  the  Lighterage  case? — A.  By  most  people ; 

Q.  Look  at  the  eight  briefs  which  I  hand  you  and  state  if  they 
are  the  printed  briefe  which  were  filed  by  the  several  parties  in  that 
case. — A.  (After  examination.^  They  are. 

Q.  Are  those  briefs  the  briefs  of  the  petitioners  or  of  the  de- 
fendants?— A.  (After  examination.)  The  briefs  for  both  sides. 

Q.  Are  those  all  of  the  printed  briefs  that  were  filed  in  the  Com- 
merce Court? — A.  They  are. 
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Q.  I  will  ask  you  if  the  title  of  the  case  on  the  back  of  each  of 
those  briefe  is  the  same. — ^A,  Practically.  In  some  cases  it  is 
abbreviated. 

Q.  I  wish  you  would  read  the  title  of  the  different  ones.  Those 
that  have  the  same  titles  you  need  not  repeat,  but  read  the  different 
forms  of  the  title  of  the  case  as  they  appear  on  those  several  briefs. — 
A.  The  title  on  the  brief  for  the  petitioners  on  the  motion  for  tem- 
porary injunction  reads:  "In  the  United  States  Commerce  Court. 
The  Baltimore  &  Ohio  Railroad  Co.,  the  Central  Railroad  Co.  of  New 
Jersey,  the  Delaware,  Lackawanna  &  Western  Railroad  Co.,  the  Erie 
Railroad  Co.,  the  New  York,  Ontario  &  Western  Railroad  Co.,  the 
Pennsylvania  Railroad  Co.,  petitioners,  against  the  United  States 
of  America,  respondents." 

Q^  Whose  brief  is  that? — ^A.  The  brief  of  the  petitioners  on  the 
motion  for  temporary  injunction. 

Q.  Read  the  title  on  the  back  of  the  brief  in  the  other  cases,  except 
where  it  is  the  same  as  that  you  have  read. — ^A.  On  the  brief  which 
is  entitled  "  Points  submitted  on  behalf  of  the  defendant,  the  Fed- 
eral Sugar  Refining  Co.,"  the  title  is  "  In  the  Commerce  Court  of  the 
United  States.  Baltimore  &  Ohio  Railroad  Co.  et  al.,  petitioners,  v. 
United  States,  respondent.  Federal  Sugar  Refining  Co.,  intervening 
party,  defendant." 

In  the  brief  of  the  United  States  the  title  is  "  In  the  United  States 
Commerce  Court  Baltimore  &  Ohio  Railroad  Co.  et  al.,  petitioners, 
V.  The  United  States,  respondent." 

In  the  brielfor  the  Jay  Street  Terminal  and  Arbuckle  Bros.,  inter- 
veners, the  title  is  "In  the  Commerce  Court  of  the  United  States. 
Baltimore  &  Ohio  Railroad  Co.  and  others,  petitioners.  Jay  Street 
Terminal  and  Arbuckle  Bros.,  interveners,  against  The  United  States, 
respondent.  Federal  Su^r  Refining  Co.  and  Interstate  Commerce 
Commission,  interveners. 

On  the  brief  for  the  Brooklyn  Eastern  District  Terminal  the  title 
is  "  In  the  Commerce  Court  of  the  United  States.  Baltimore  &  Ohio 
Railroad  Co.  et  al.,  petitioners,  against  The  United  States,  respond- 
ent." Brief  for  the  Jay  Street  Terminal  and  Arbuckle  Bros.,  mter- 
veners — I  may  say  that  from  now  on  these  briefs  have  been  filed 
within  the  last  month  or  two  in  the  Commerce  Court. 

Q.  Have  you  read  all  the  briefs  that  were  filed  prior  to  August  29, 
1911?— A.  I  have. 

Q.  Those  that  were  filed  subsequent  to  that  date,  then,  you  need  not 
read.  Have  you  read  the  title  to  the  cases  on  the  back  of  all  the 
briefs  that  were  filed  prior  to  August  29, 1911  ? — ^A.  I  have. 

Q.  I  will  ask  you  if  in  the  title  of  that  case  in  any  of  those  briefs 
the  case  is  designated  as  the  Lighterage  case. — ^A.  It  is  not. 

Q.  Does  the  word  "  lighterage  "  appear  on  the  back  of  any  of  the 
briefs  in  that  case? — A.  It  does  not. 

Q.  Look  at  this  volume,  marked  '^  88,"  and  state  what  that  is. — ^A. 
That  is  the  original  petition  for  injunction  filed  in  the  Commerce 
Court,  April  12,  1911. 

Q.  What  was  the  date  it  was  filed?— A.  April  12, 1911. 

Q.  That  is  the  date  on  which  that  case  came  into  the  Commerce 
Court? — ^A.  It  is. 

Q.  Does  the  word  "lighterage"  appear  in  the  title  of  the  case  on 
the  back  of  that  petition  ? — A.  It  does  not. 
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Q.  Is  it  designated  as  the  Lighterage  ease  anywhere  on  the  back  of 
the  petition? — A.  It  is  not. 

Q.  What  is  this  volume,  marked  "  Exhibit  24  "  [indicating! »— A. 
It  is  the  printed  record  as  transmitted  to  the  Supreme  Court  by  the 
clerk  of  the  Commerce  Court,  printed  by  the  clerk  of  the  Supreme 
Court. 

Q.  And  when  was  that  printed  ? — ^A.  I  do  not  know.  It  must  have 
been  printed  subsequent  to  the  date  on  which  it  was  filed,  which,  it 
is  stated,  was  July  14,  1911. 

Q.  That  is  the  transcript  of  the  record  from  the  Commerce  Court 
in  No.  88,  known  as  the  Lighterage  case? — A.  It  is. 

Q.  Does  the  word  "  lighterage °'  appear  on  the  back  of  that  tran- 
script anywhere? — A.  It  does  not. 

Q.  Is  the  case  designated  as  the  Lighterage  case  anywhere  on  the 
back  of  the  transcript? — ^A.  It  is  not. 

Q.  Look  at  this  volume  marked  "Exhibit  26."  Let  me  state  for 
the  benefit  of  the  record,  Mr.  President,  that  the  numbers  which  I  have 

fiven  are  the  numbers  of  the  exhibits  as  they  were  presented  to  the 
udiciary  Committee.  I  will  say  that  the  clerk  desires  to  take  those, 
as  they  are  files  in  the  court,  and  that  is  the  reason  I  am  proving 
what  is  contained  on  the  cover,  so  that  he  can  take  them  now.  What 
is  the  volume  26? — ^A.  This  is  a  printed  record  of  the  transcript  as 
sent  by  the  clerk  of  the  Commerce  Court  to  the  Supreme  Court. 

Q.  Of  38  ?— A.  No ;  of  the  Commerce  Court,  No.  39. 

Q.  That  is  not  the  Lighterage  case  ? — A.  It  is  not. 

Q.  What  was  39? — A.  Thirty-nine  was  a  case  popularly  known 
as  the  Fuel  Coal  case. 

Q.  Just  read  the  title  to  that  case,  giving  the  names  of  all  the 
parties  in  interest. — A.  As  it  appears  on  this  printed  transcript,  the 
title  is  "Interstate  Commerce  (Jommission  and  The  United  States, 
appellants,  against  The  Baltimore  &  Ohio  Railroad  Co.,  The  Penn- 
sylvania Railroad  Co.,  et  al." 

Q.  Does  it  not  name  the  Erie  Railroad  Co.  in  the  title? — ^A.  Not 
on  this  transcript. 

Q.  Who  are  the  et  al.  ? — ^A.  I  should  have  to  look  at  the  original 
petition  in  order  to  state  that. 

Q.  This  volume  is  marked  39,  and  this  one  also  is  marked  39. 
Please  state  what  the  first  volume  is. — A.  The  first  volume  is  the 
original  petition  filed  in  the  Commerce  Court  on  April  27, 1911,  in  the 
Fuel  Coal  case.  The  second  volume  is  the  brief  for  the  Baltimore  & 
Ohio  Railroad  and  others,  petitioners. 

Q.  The  first  one  is  the  original  petition  ? — A.  It  is. 

Q.  Filed  April  27  ?— A.  Yes,  sir. 

Q.  Ascertam  from  that,  if  you  can,  the  names  of  all  the  parties 
interested  in  that  suit. — A.  I  will  read  them,  if  you  wish. 

Q.  Yes,  sir. — A.  The  petitioners  were  the  Baltimore  &  Ohio  Rail- 
road Co.;  the  Pennsylvania  Railroad  Co.;  the  Pennsylvania  Co.; 
Btiffalo,  Rochester  &  Pittsburgh  Railway  Co.;  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Co.;  the  Wheeling  &  Lake 
Erie  Railroad  Co.^  and  B.  A.  Wortliington,  receiver  thereof;  the 
Lake  Shore  &  Michigan  Southern  Railway  Co.;  the  Pittsburgh 
&  Lake  Erie  Railroad  Co.;  Buffalo  &  Susquehanna  Railway  Co., 
Hariy  I.  Miller,  receiver;  Buffalo  &  Susquehanna  Railway  Co.;  and 
here  inserted  in  pen  and  ink  is  the  Erie  Railroad  Co. ;  next  the  West- 
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em  Maryland  Railway  Co.;  the  Pittsburgh,  Shawmut  &  Northern 
Railroad  Ck).,  and  Frank  Sullivan  Smith,  receiver  thereof. 

Q.  You  say  the  Erie  Railroad  Co.  is  written  in  in  ink  in  the  title? — 
A.  It  is. 

Q.  I  wish  you  would  look  at  the  body  of  the  petition  and  see  if  it 
is  designated  as  a  party  there. — ^A.  This  is  in  the  Fuel  case,  you  un- 
derstand. 

Q.  It  is  No.  89? — A.  Yes,  sir.    [The  witness  examined  the  volume.] 

Q.  Well,  the  Erie  Railroad  Co.  was  a  party  to  that  suit,  was  it 
not? 

Mr.  Manager  Webb.  I  think  the  respondent  admits  it  in  the  plead- 
ing. 

Mr.  WoRTHiNGTON.  I  was  going  to  say  that  so  far  as  all  this  i& 
concerned,  it  is  admitted  in  the  answer. 

The  Witness.  I  do  not  see  the  name  of  the  Erie  Railroad  Co.  in 
the  petition.    I  can  only  say  from  the  documents  before  me 

Q.  (By  Mr.  Manager  Sterung.)  It  is  written  in  the  title? — 
A.  Yes,  sir;  it  is. 

Mr.  Manager  Clayton.  And  reference  is  made  to  the  parties^ 
Judffe. 

Au".  Manager  Sterling.  Yes.  [To  the  witness.]  Look  at  thia 
document. 

The  witness  proceeded  to  examine  the  document. 

Mr.  Manager  Sterling  (to  the  Secretary).  I  wish  you  would  mark 
that 

The  pamphlet  was  marked  "  Exhibit  No.  23." 

Q.  (By  Mr.  Manager  Sterling.)  Have  you  the  brief  in  case  39? — 
A.  I  have  the  brief  of  the  petitioners. 

Q.  I  wish  you  would  read  the  title  on  the  back  of  that  brief. — A.  In 
the  Commerce  Court  of  the  United  States,  in  equity.  The  Baltimore 
&  Ohio  Railroad  Co.  et  al.,  petitioners,  v.  The  United  States,  re- 
spondent. 

Q.  Look  at  this  Exhibit  23,  which  I  hand  you,  and  state  what  it 
is. — A.  This  is  the  docket  of  the  United  States  Commerce  Court  for 
the  April  session  of  1912. 

Q.  Are  cases  38  and  39  in  that  docket? — A.  They  are. 

Mr.  Worthington.  1911. 

Mr.  Manager  Sterling.  1911. 

The  Witness.  This  is  1912  which  you  handed  to  me. 

Q.  (By  Mr.  Manager  Sterling.)  What  was  the  last  docket  printed 
by  the  court  prior  to  the  October  session,  1911? — A.  One  which 
showed  the  calendar  to  be  called  March  24, 1911. 

Q.  Is  it  the  docket  of  1911  or  1912  that  is  before  you?— A.  1912, 
sir. 

Q.  Have  you  the  docket  for  the  April  session  of  1911? — A.  After 
the  April  session  of  1911  the  next  session  for  which  we  had  printed 
the  docket  was  the  October  session,  1911. 

Q.  Then,  the  first  docket  which  your  court  had  printed  after  cases 
38  and  39  came  into  the  Commerce  Court  was  the  October  session^ 
1911?— A.  1911. 

Q.  Are  those  the  cases  in  that  docket  ? — A.  They  are. 

Q.  When  was  that  docket  printed? — A.  It  was  printed  about  two 
weeks  before  October  2,  1911. 
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Q.  About  the  middle  of  September,  1911  ? — ^A.  About  then  is  the 
time  we  have  our  dockets  printed. 

Q.  Look  at  the  title  to  case  38  and  see  if  the  case  in  that  docket  is 
designated  as  tjxe  Lighterage  case? — A.  It  is  not  in  the  title. 

Q.  Just  read  the  title  as  designated  in  that  docket. — ^A.  No.  38  is 
designated  as  the  Baltimore  &  Ohio  Railroad  Co.  et  al.,  petitioners; 
Brooklyn  Eastern  District  Terminal,  John  Arbuckle,  and  William  A. 
Jamison,  intervening  petitioners,  against  The  United  States,  re- 
spondent; Interstate  Commerce  Commission,  Federal  Sugar  Refining 
Co.,  intervening  respondents.  I  might  say  under  "  Remarks  "  on  this 
docket,  opoosite  "  Case,"  it  is  said  it  will  be  in  order  "  to  set  aside  an 
order  of  tne  Interstate  Commerce  Commission  affecting  lighterage 
charges  on  sugar  in  and  near  New  York  Harbor." 

Q.  Is  that  the  first  time  in  any  brief  or  docket  or  calendar  or  peti- 
tion, in  printed  form,  the  word  "  lighterage  "  appears  in  or  in  connec- 
tion with  the  title  to  case  38? — A.  it  is,  in  printed  form. 

Q.  And  that  was  not  printed  until  after  the  29th  of  August, 
1911?— A.  That  is  correct. 

Q.  What  page  is  that  on? — A.  Page  12  of  the  docket  for  the  Octo- 
ber session,  1911. 

Mr.  Manager  Sterling.  We  offer  Exhibit  28  so  far  as  it  relates  to 
cases  38  and  39.    I  will  offer  it  a  little  later. 

[To  the  witness.]  No.  38  came  into  the  Commerce  Court  on  the 
12th  day  of  April,  1911  ? 

The  WiTKESs.  April  12,  1911. 

Q.  No.  39  came  mto  that  court  the  27th  of  April? — ^A.  1911. 

Q.  When  were  the  cases  argued  orally  in  the  Commerce  Court? — 
A.  The  Sugar  Lighterage  case  was  first  argued  on  petition  for  pre- 
liminary injunction  May  17,  1911. 

Q.  And  the  other  case? — ^A.  The  Fuel  and  Coal  case  first  came  up 
on  motion  of  the  Interstate  Commerce  Commission  to  strike  out  and 
was  heard  on  that  motion  on  Mav  19, 1911. 

Q.  When  were  those  cases  taken  by  the  court  for  consideration 
after  those  arguments? — ^A.  The  Sugar  Lighterage  case  was  taken 
under  consideration  bv  the  court  May  18. 

Q.  That  is  No.  38?— A.  No.  38;  39,  the  Fuel  and  Coal  case,  the 
court  did  not  take  under  consideration,  but  announced  from  the 
bench  that  the  motion  of  the  Interstate  Commerce  Commission  to 
strike  out  would  be  sustained. 

Q.  Those  cases  have  been  pending  on  the  Commerce  Court  docket 
from  the  time  they  were  filed  until  the  present  time? — A.  In  a  way. 
They  were  both  appealed  from  the  preliminary  order  of  the  Com- 
merce Court,  and  being  in  the  Supreme  Court  on  appeal  of  course 
nothing  could  be  done  in  the  Commerce  Court. 

Q.  But  that  is  not  my  question.  Did  the  titles  appear  on  the 
docket  of  that  court  from  that  time  until  the  present  time? — ^A. 
They  did. 

Q.  Do  you  know  what  case  in  the  Commerce  Court  is  generally 
known  as  the  Meeker  case? — A.  I  do. 

Q.  Have  you  the  title  of  that  case  there? — A.  I  have  not. 

Q.  What  was  the  title  ? — A.  As  I  remember  it,  it  was  The  Lehigh 
Valley  Railroad  Co.  against  The  United  States. 

Q.  The  Lehigh  Valley  Railroad  Co.  was  a  party  to  that  suit,  was 
it  ? — ^A.  It  was. 

Q.  And  Mr.  Meeker  was  an  intervener? — A.  Yes. 
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Q.  When  was  that  case  filed? — ^A.  I  have  not  the  original  petition 
here,  and  I  can  not  say. 

Q.  Could  you  tell  from  memory  about  when  it  was  filed  ? — ^A.  No ; 
I  can  not.  Of  course,  it  was  subsequent  to  this  case,  being  a  later 
number,  but  it  might  have  been 

Q.  Does  it  appear  in  any  of  these  dockets  ? — A.  No ;  these  are  my 
rough  notes  I  am  reading,  taken  in  the  court  room. 

Q.  (Presenting  paper!)  LfOok  at  this  docket  here  and  see  if  it  ap- 
pears m  any  of  these  dockets. — A.  (Examining.)  The  docket  of  the 
February  session,  1912,  states  that  the  Lehigh  Valley  Railroad  case, 
known  as  the  Meeker  case,  was  filed  September  29, 1911. 

Q.  How  long  did  it  pend  in  the  court? — A.  I  am  afraid  I  can  not 
tell  that. 

Q.  Is  it  on  the  docket  of  the  Commerce  Court  now? — A.  No;  it 
was  dismissed  at  the  request  of  the  petitioner. 

Q.  When  was  it  dismissed? — A.  It  was  dismissed  some  time  be- 
tween the  April  session  of  1912  and  the  June  session  of  1912. 

Q.  On  motion  of  the  petitioner,  the  Lehigh  Valley  Railroad  Co.  ? — 
A.  As  I  remember  it. 

Q.  When  was  it  argued  in  the  court? — A.  This  case,  known  in  the 
Commerce  Court  as  No.  49,  was  heard  on  petition  for  preliminary 
injunction  on  October  10,  1911. 

Mr.  Manager  Sterling  (to  Mr.  Worthington).  Take  the  witness. 

Mr.  Worthington.  Mr.  ^President,  it  seems  to  me  it  would  be  very 
much  to  the  advantage  and  convenience  of  all  Senators  and  counsel 
and  managers  if  we  should  have  this  witness  furnish  a  copy  of  the 
docket  entries  iiLcach  of  these  cases  to  be  put  into  the  record,  instead 
of  having  to  go  through  his  testimony  to  find  out  certain  of  these 
dates. 

The  President  pro  tempore.  That  is  a  matter  of  agreement  be- 
tween the  counsel  and  the  managers. 

Mr.  Worthington.  I  ask  to  have  it  furnished  and  put  in  the 
record. 

Mr.  Manager  Sterling.  We  have  no  objection  to  it  at  all;  Mr. 
Worthington  can  have  it  done  as  well  as  we.  I  will  ask  the  witness 
to  furni^  it  and  send  it  to  Mr.  Manager  Clayton.  Will  it  be  suffi- 
cient if  he  will  send  it  to  Mr.  Manager  Clayton  ? 

Mr.  Worthington.  That  is,  in  each  of  these  three  cases,  a  certified 
copy  of  the  docket  entry  in  those  cases. 

The  Witness.  And  filing. 

Mr.  Worthington.  Certainly.  [To  the  witness. |  I  want  to  ask 
you  one  or  two  questions. 

Mr.  Snyder,  do  the  briefs  show  the  dates  they  were  filed  in  your 
court? 

The  Witness.  They  do. 

Q.  (By  Mr.  Worthington.)  That  will  appear  from  these  docket 
entries? — A.  It  will. 

Q.  If  I  understand  what  you  have  testified  to  in  regard  to  the 
Lighterage  cases,  it  means  this — I  wish  you  would  correct  me  if  I  am 
wrong — that  there  were  no  documents  filed  in  what  is  called  the 
Lighterage  case  in  which  the  word  "  lighterage "  appeared  until 
September.  What  was  the  date  ? — A.  The  document  upon  which  the 
word  "  lighterage  "  appeared  was  not  a  paper  that  was  filed.  It  was 
a  docket  printed  by  the  court. 
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■    Q.  That  was  printed  just  before  the  beginning  of  the  October 
term,  was  it? — A.  Yes;  1911. 

Q.  The  court  had  a  recess  from  May  29  to  October  2  or  3,  1911? — 
A.  Yes;  as  I  remember  it. 

Q.  Do  I  understand  you  correctly  as  saying  that  the  docket  was 
printed  two  weeks  or  so  before  the  court  met  in  October? — A.  It  was. 

Q.  And  were  not  copies  of  those  dockets  sent  to  the  judges? — A. 
Immediately  upon  being  received  from  the  printer. 

Q.  So,  in  the  ordinary  course  of  things  Judge  Archbald  would 
have  received  a  copy  of  this  docket  or  a  list  of  cases  with  the  word 
"  lighterage  "  appearing  along  about  the  middle  of  September,  1911. — 
A.  He  would. 

Q.  (Presenting  paper.)  Will  you  look  at  this  paper  and  tell  me 
whether  that  is  a  copy  of  the  opinion  of  the  Supreme  Court  of  the 
United  States  in  the  Lighterage  case  as  it  came  to  your  court  after 
the  Supreme  Court  had  acted  upon  it? — ^A.  (After  examining.) 
It  is. 

Mr.  WoRTHiNGTON.  I  should  like  to  have  that  marked,  Mr.  Presi- 
dent, for  identification. 

The  President  pro  tempore.  It  will  be  marked  in  order. 

Mr.  WoRTHiNGTON.  It  will  be  marked  "  H." 

The  Secretary.  United  States  Senate  Exhibit  H. 

Q.  (By  Mr.  Worthinoton,  presenting  paper.)  I  should  lik^  for 
you  to  look  at  this  paper  and  tell  me  ii  that  is  a  copy  showing  the 
final  action  taken  in  the  Lighterage  case  by  the  Commerce  Court.- 
A.  (Examining.)  To  date. 

Q.  The  final  action  of  the  Commerce  Court  after  the  case  came 
back  from  the  Supreme  Court? — ^A.  It  is. 

Mr.  Worthinoton.  I  should  like  to  have  that  marked,  Mr.  Presi- 
dent, for  identification. 

The  President  pro  tempore.  It  will  be  marked. 

The  Secretary.  United  States  Senate  Exhibit  I. 

Mr.  Manager  Sterijng.  I  should  like  to  see  them.  Mr.  Worthington. 

Mr.  Worthington.  Certainly.  I  am  not  offering  them  m  evidence 
now. 

Mr.  Manager  Sterling.  I  may  want  to  cross-examine  the  witness. 

Mr.  Worthington.  Certainly.  I  should  like  to  see  the  petition 
in  which  the  word  "Erie"  or  the  description  of  the  Erie  was  in- 
serted ill  handwriting,  as  I  imderstood  you. 

Do  you  recognize  the  handwriting  in  which  the  words  "  Erie 
Kailroad  Co."  stand  in  this  caption? 

The  Witness.  I  do  not. 

Q.  Have  you  examined  the  paper  itself  to  be  sure  that  the  Erie 
Eailroad  is  not  a  party  otherwise  than  its  name  is  written  in  the 
caption  ? — A.  No ;  I  have  not.  I  did  not  have  time  to  read  carefully 
the  body  of  it. 

Mr.  Worthington.  I  may  say,  Mr.  President,  that  on  examination 
I  find  that  the  Erie  Railroad  (Jo.  ijs  a  party  in  the  petition. 

Mr.  Manager  Sterling.  We  know  it  is  in  the  body  of  the  paper. 

Mr.  Worthington.  The  witness  was  in  error  about  it  in  stating 
it  was  not  there.  Perhaps  the  witness  had  better  correct  that  now. 
[To  the  witness.]  State  if  from  closer  examination  you  find  the  Erie 
is  a  party  in  the  body  of  the  paper? — A.  (Examining.)  I  state  upon 
closer  examination  of  case  No.  39  the  Erie  Railroad  Co.  is  a  party 
printed  in  the  body  of  the  petition. 
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Mr.  WoBTHiNOTON.  That  is  all,  Mr.  President. 

The  President  pro  tempore.  Are  there  any  other  questions  to  be 
asked  the  witness? 

Mr.  Manager  Sterling.  Mr.  President,  I  desire  to  offer  in  evi- 
dence the  docket  of  the  October  session,  1911,  which  the  witness  read, 
in  which  the  word  "  lighterage  "  appears  in  connection  with  the  order 
made  in  that  case.    I  ask  to  have  it  marked  "  Exhibit  24." 

Mr.  Manager  Clayton.  Th6  October  docket. 

Q.  (By  Mr.  Manager  Steri^ng.)  This  Exhibit  24  is  the  docket 
from  which  you  read  the  order  in  which  the  word  "  lighterage  "  was 
used  in  connection  with  case  38,  is  it  not? — A.  It  is. 

Q.  And  that  is  the  docket  oi  the  United  States  Commerce  Court, 
October  session,  1911  ? — A.  It  is. 

Mr.  Wobthington.  Let  me  look  at  that.    [The  paper  was  handed.] 

Q.  (By  Mr.  Manager  Sterling.)  Exhibit  H  you  say  is  the  opinion 
of  the  ct>urt  in  case  38,  known  as  the  Lighterage  case? — A.  (After  ex- 
amining.) The  opinion  of  the  Supreme  Court. 

Q.  What  is  the  date  of  that?— A.  June  10, 1912. 

Q.  On  what  question  was  the  decision  of  the  Supreme  Court  with 
reference  to  those  cases  ? 

Mr.  Worthington.  I  should  think  that  would  appear  from  the 
decision. 

Q.  (By  Mr.  Manager  Sterlino.)  Did  it  go  to  the  Supreme  Court 
on  its  merits? — A.  It  did  not. 

Q.  Then  during  all  that  time  while  it  was  in  the  Supreme  Court' 
on  this  one  question  it  was  ^till  pending  on  its  merits  m  the  Com- 
merce Court,  was  it  not? — ^A.  It  was. 

Q.  (Presenting  paper.)  State  what  that  is. — A.  (Examining.)  Ex- 
hibit I,  the  final  order  of  the  United  States  Commerce  Court  m  the 
Sugar  Lighterage  cases. 

Q.  What  is  the  date  of  that  ?— A.  November  15, 1912. 

Mr.  Manager  Sterling.  I  believe  that  is  all  to  be  asked  this  witness. 

Mr.  Worthington.  That  is  all.    Let  me  have  those  two  papers. 

The  President  pro  tempore.  The  witness  may  retire. 

Mr.  Manager  Sterling.  Leave  Nos.  24  and  23,  Mr.  Snyder. 

The  Wftness.  Very  well. 

Mr.  Manager  Sterling.  Let  Mr.  Gallagher  be  called. 

A.  F.  Gallagher  appeared. 

The  PREsroBNT  pro  tempore.  State  your  name  and  residence. 

Mr.  Gallagher.  A.  F.  Gallagher,  131  A  Street  NE.,  this  city. 

Having  been  duly  sworn,  A.  F.  Gallagher  was  examined  and 
testified  as  follows: 

Q.  (By  Mr.  Manager  Sterling.)  What  is  your  business,  Mr. 
Gallagher? — A.  Shorthand  reporter. 

Q.  In  what  court  do  you  report? — A.  In  various  courts;  in  the 
District  court  and  the  Interstate  Commerce  Commission. 

Q.  Do  you  report  in  the  Commerce  Court? — A.  I  have  not  re- 
ported in  the  Commerce  Court  this  session,  but  I  did  for  two  years. 

Q.  Did  you  report  in  the  Commerce  Court  October  2,  1911? — ^A. 
Yes,  sir. 

Q.  (Presenting  paper.)  I  wish  you  would  look  at  this  paper  and 
state  if  it  is  a  transcript  of  notes  which  you  took  upon  that  date 
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with  reference  to  a  case  in  the  Commerce  Court. — A.  (Examining.) 
Yes,  sir ;  I  recognize  it. 

Q.  Did  you  make  that  transcript? — ^A.  Yes,  sir. 

Q.  Is  it  correct  ? — ^A.  Yes,  sir. 

Q.  It  is  a  correct  transcript  of  the  stenographic  notes  which  you 
took? — ^A.  Yes,  sir. 

Mr.  Manager  Sterling.  I  think  that  is  all  I  desire  to  ask  of  this 
witness. 

Mr.  WoRTHiNGTON.  We  have  nothing  to  ask  him. 

Mr.  Manager  Sterling.  We  offer  this  transcript. 

Mr.  WoRTHiNGTON.  There  is  no  objection  to  that. 

Mr.  Manager  Steslino.  We  ask  the  Secretary  to  read  it,  begin- 
ning at  this  point  [indicating]. 

Mr.  Manager  Clayton.  Mr.  JPresident,  the  witness  may  be  excused. 

Mr.  WoRTHiNOTON.  Pcrhaps  if  the  transcript  is  to  be  read  he 
might  as  well  stay.  Some  questions  might  be  suggested  by  the 
contents  of  the  paper. 

The  President  pro  tempore.  Take  your  seat,  Mr.  Gallagher.  The 
Secretary  will  read  the  transcript. 

The  Secretary  read  as  follows : 

Ju^ge  Knapp.  No.  38.  Baltimore  &  Ohio  Railroad  CJo.  et  al.  t?.  United  States, 
the  Interstate  Conmierce  Commission,  and  others. 

Mr.  Swift.  That  case,  I  understand,  is  ready.  The  preliminary  injunction 
has  been  granted  in  that  case,  and  the  motion  of  the  defendant  to  dismiss  has 
been  denied.  The  Government  has  filed  an  answer,  as  has  also  Uie  sugar  com- 
pany, but  the  Interstate  Commerce  Commission  has  not  filed  any.  It  is  the 
desire  of  the  petitioners  to  bring  that  case  on  for  final  hearing  and  take  such 
action  as  may  be  necessary  and  such  testimony  as  the  court  may  think  proper 
in  the  case.  An  appeal  has  been  taken  from  the  order  granting  the  prelimi- 
i^ary  injunction  in  the  case  to  the  Supreme  Court;  but  it  does  not  seem  to  us 
that  that  should  interfere  with  the  case  coming  up  for  argument  in  this  court 

Judge  Abchbald.  When  was  the  answer  filed? 

Mr.  Swot.  I  can  not  give  you  the  date  when  it  was  filed ;  but  it  was  some 
time  ago,  your  honor. 

Judge  Abghbald.  Has  anything  been  done  on  that  toward  taking  testimony? 

Mr.  Swift.  No. 

Judge  Abchbald.  You  say  the  case  is  ready  for  hearing? 

Mr.  Swift.  It  is  ready;  and  we  ask  for  the  privilege  of  taking  testimony  in 
the  case. 

Judge  Knapp.  The  petitioner,  then,  desires  to  take  testimony? 

Mr.  Swift.  Yes. 

Mr.  EsrERLiNE.  If  your  honor  pleases,  the  case  has  gone  to  the  Supreme  Court 
of  the  United  States  on  the  old  record ;  the  appeal  of  the  Southern  Railway  Co., 
the  intervention  of  Arbuckle  and  Jamison,  the  intervention  of  the  Brooklyn 
Eastern  District  Terminal  as  complainant  against  the  Government,  and  the 
intervention  of  the  Interstate  Commerce  Commission,  and  the  intervention  of  the 
Federal  Sugar  Refining  Co.  Their  pleadings  are  full  and  complete  in  all  re- 
spects. The  injunction  having  been  issued  on  the  face  of  that  record,  that 
whole  record,  which  has  gone  to  the  Supreme  Court,  and  not  a  word  of  which  is 
disputed  as  it  stands  before  the  Supreme  Court,  and  the  appeal  having  been 
taken  from  the  preliminary  injunction,  it  is  the  idea  of  the  Government  that 
the  whole  case  made  by  the  petitioners  and  the  Interveners  stands  squarely 
before  the  court  undisputed  and  undenied,  and  the  Supreme  Court's  decision  on 
that  preliminary  injunction  will  dispose  of  that  case.  If  that  Injunction  is 
affirmed,  I  do  not  know  what  could  be  done  in  the  nature  of  taking  testimony. 
If  it  is  reversed,  I  do  not  know  what  could  be  done  in  the  nature  of  taking  testi- 
mony. If  it  is  started  in  to  take  testimony  now,  or  to  hear  the  case,  the 
Supreme  Court  may  decide  it  on  the  question  of  law,  and  the  time  and  labor 
would  simply  be  in  the  air.  'The  Gk>vemment  expects  to  present  that  case 
squarely  on  the  record  made  by  their  pleadings,  which  are  not  denied,  and  all 
the  testimony  that  they  could  take  for  the  rest  of  the  winter  would  not  make 
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that  any  stronger  for  the  purpose  of  the  injunction.  It  is  the  contention  of  the 
Government  that  there  Is  no  testimony  to  be  taken,  and  the  decision  of  the 
Supreme  Court  will  be  final. 

Judge  Abchbald.  Does  the  other  side  coincide  with  you  on  that? 

Mr.  Swift.  No ;  they  do  not.  There  Is  an  assignment  of  certain  errors  made, 
which  does  not  go  to  the  merits  of  the  case  at  all.  A  reversal  which  would 
prevent  the  preliminary  injunction  by  the  Supreme  Court  on  a  technical  ground 
would  leave  us  without  an  injunction,  and  they  would  compel  us  to  obey  Its 
order  pending  the  final  determination  of  the  case. 

Mr.  BsTEBLiNE.  If  you  honors  please,  if  there  were  reveraals  on  any  such 
ground  as  that,  this  court  could  either  issue  another  injunction  with  the  find- 
Ings  of  facts,  on  a  day's  notice,  or  take  such  action  as  it  chose  in  issuing  the 
injunction. 

Judge  AscHBALD.  If  the  Supreme  Court  should  say  it  would  not  interfere 
with  the  exercise  of  the  discretion  of  the  court 

Mr.  EsTEBLiNE.  Very  well;  then,  I  think  it  is  up  to  u&  If  they  hold  that 
this  court  has  the  discretion  in  the  matter,  we  would  have  to  come  to  this  court 
to  determine  what  its  opinion  was,  and  In  that  case  they  are  not  in  any  way 
prejudiced. 

Mr.  Dtkman.  Is  there  not  another  course  by  which  the  €k>vemment  might 
withdraw  the  technical  assignments  of  error  to  which  Mr.  Swift  has  referred? 
There  are  more  than  one;  tibere  are  three  or  four  assignments  by  the  commis- 
sion, and  at  least  three  assignments  by  the  Attorney  General.  We  are  here 
answering  because  there  has  been  an  answer  interposed,  and  on  this  calendar 
we  are  here  to  dispose  of  the  issues  joined  by  the  answer. 

Judge  Abohbald.  Your  application  now  is  for  some  opportunity  for  a  hearing? 

Mr.  Dykman.  Yes;  we  want  to  come  to  a  decision  as  to  the  merits,  which 
will  be  final.  If  the  decision  of  the  Supreme  Court  would  be  final  and  would 
bring  an  end  to  the  litigation,  we  will  be  better  satisfied. 

Judge  Knapp.  It  is  understood  that  you  desire  to  take  some  further  testl- 
mony? 

Mr.  Swift.  Yes,  sir. 

Judge  Knapp.  Can  you  indicate  the  nature  of  the  testimony  and  the  length 
of  time  which  will  be  required  to  take  it? 

Mr.  Swift.  I  think  tliat  depends  altogether  on  whether  our  opponents  would 
enter  into  a  stipulation  for  the  testimony  taken  before  the  commission.  That 
would  take  only  a  short  time. 

Mr.  EsTEBLiNE.  I  do  not  want  to  state  now  what  we  would  or  would  not 
stipulate.  Our  position  is  to  follow  the  practice  of  proceedings  in  the  circuit 
court  of  appeals.  It  would  be  a  hardship  for  us  to  take  a  lot  of  testimony  in 
this  case  while  preparing  for  argument  on  other  cases  before  the  Supreme 
Court  It  would  seem  to  be  the  better  practice  to  see  what  the  Supreme  Court 
is  going  to  decide,  because  I  can  not  possibly  see  how  it  would  prejudice  the 
petitioners.  If  the  court  affirms  that  injunction,  they  are  not  hurt.  If  it  is 
reversed  because  your  honors  did  not  make  a  finding  of  fact,  it  would  not  take 
long  to  make  one. 

Judge  Abohbald.  If  they  want  to  hear  nil  the  case,  how  can  you  deny  it? 

Mr.  Dykman.  Mr.  Esterline  said  he  was  not  prepared  to  answer  now  whether 
he  would  stipulate  that  evidence;  but  I  am  not  prepared  to  say  that  I  would 
not  for  expedition,  stipulate  that  record  to  save  time. 

Mr.  EsTEBLiNE.  The  most  you  could  do  is  to  prove  the  allegations  of  your 
bill.  You  could  not  go  beyond  that.  Now  they  stand  undisputed  before  the 
Supreme  Court 

Judge  Knapp.  Has  there  been  an  answer  filed  in  this  case? 

Mr.  Estbbline.  Not  before  it  went  to  the  Supreme  Court 

Judge  Knapp.  It  appears  to  us  that  if  the  petitioners  are  desirous  of  taking 
tliis  course  in  this  case  they  are  entitled  to  do  so,  and  therefore  the  applica- 
tUm  tD  take  further  testimony  will  be  granted.  We  suggest  that  you  confer 
with  each  other,  and  if  that  results  in  an  agreement  to  stipulate  the  present 
record  of  the  testimony  taken  before  the  Interstate  Commerce  Commission  it 
may  obviate  the  necessity  of  taking  further  testimony,  or  at  least  the  oral 
examination  of  witnesses,  and  you  may  appear  in  court  to-morrow  morning  and 
we  win  hear  what  you  have  agreed  upon  and  then  decide  whether  the  testimony 
will  be  taken,  if  any  is  to  be  taken,  by  a  member  of  the  court  or  by  an  examiner, 
and  will  perhaps  fix  the  lime  and  place  for  taking  that  testimony.  Would  you 
be  willing  to  take  it  here  in  Washington? 
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Mr.  Dykman.  Would  it  be  possible  to  have  a  longer  time  than  to-morrow  morn- 
ing, in  order  that  I  may  be  able  to  consult  A£r.  Brownell?  I  should  like  to 
submit  any  result  that  we  would  reach  to  him. 

Judge  Knapp.  We  will  only  say  to  you  that  the  application  for  the  taking  of 
testimony  will  be  granted,  and  at  the  opening  of  court  to-morrow  morning  we 
will  make  some  announcement  as  to  whether  that  testimony  will  be  tak^i  by 
an  examiner  or  a  member  of  this  court. 

Q.  (By  Mr.  Manager  Sterling.)  Mr.  Gallagher,  who  is  Mr. 
Swift? — A.  Mr.  Swift  was  the  representative  of  the  Baltimore  & 
Ohio  Railroad  Co. 

Q.  He  was  one  of  the  attorneys  for  the  petitioners  in  case  88? — 
A.  Yes,  sir. 

Mr.  Manager  Steri.ing.  That  is  all. 

Cross-examination  by  Mr.  Worthington:  ' 

Q.  Who  was  Mr.  Esterline? — A.  Mr.  Esterline  represented  the 
United  States. 

Mr.  WoRTHiNGTON.  That  is  all. 

The  President  pro  tempore.  If  there  are  no  further  questions,  the 
witness  may  retire. 

The  witness  thereupon  retired. 

Mr.  Manager  Sterling.  Mr.  President,  we  offer  the  evidence  of 
G.  A.  Richardson,  taken  before  the  Judiciary  Committee  of  the 
House,  and  ask  to  have  it  read,  because  Mr.  Kichardson  is  sick  and 
unable  to  attend. 

Mr.  Worthinoton.  Mr.  President.  I  should  like  at  this  point  to 
repeat  what  I  think  I  said  the  otner  day,  and  that  is,  that  we 
have  agreed  that  this  may  be  read,  but  we  do  not  waive  any  objection 
to  any  part  of  it  for  materiality  or  competency,  nor  do  we  agree  that 
the  managers  have  any  right  to  read  here  testimony  taken  before  the 
Judiciary  Committee.  They  do  it  now  by  our  consent ;  but,  of  course, 
the  question  of  whether  they  may  read  without  it 

The  President  pro  tempore.  It  is  done  with  your  consent. 

Mr.  WoRTHiNGTON.  It  is  done  with  our  consent.  The  question  of 
whether  they  have  a  right  to  read  testimony  given  there  without  our 
consent  is  not  to  be  prejudiced  by  our  consenting  in  this  instance. 

Mr.  Manager  Clayton.  Therefore  we  do  not  ask  consideration  of 
a  moot  question,  Mr.  President. 

The  President  pro  tempore.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows: 

• 

TESTIMONY  OF  MB.  O.  A.  BIOHABDSON. 

The  witness  was  duly  sworn  by  the  chairman. 

The  Chairman.  Mr.  Richardson,  will  you  please  give  your  full  name,  your 
address,  and  your  occupation  to  the  reporter? 

Mr.  RiOHABDSON.  G.  A.  Richardson,  50  Church  Street,  New  York ;  vice  presi- 
dent of  the  Hillside  Coal  &  Iron  Co. 

The  Chairman.  Have  you  any  connection,  Mr.  Richardson,  with  the  Erie 
Railroad  Co.? 

Mr.  Richardson.  I  am  a  director  of  the  Erie  Railroad  and  vice  president  of 
the  Erie  Railroad. 

The  Chairman.  And  you  are  president  of  the  Hillside  Coal  &  Iron  Co.? 

Mr.  Richardson.  Vice  president. 

The  Chaibman.  And  are  you  also  a  director  in  the  coal  company? 

Mr.  Richardson.  I  am  a  director  and  vice  president  of  about  all  of  the  8iib> 
flidiary  companies  of  the  Erie  Railroad. 
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The  Chairman.  And  this  Hillside  CJoal  &  Iron. Co.  is  one  of  the  subsidiary 
companies  of  the  Erie  Railroad? 

Mr.  RicHAEDSoN.  The  Erie  Railt'oad  owns  the  capital  stock  of  the  Hillside 
Coal  &  Iron  Co. 

The  Chairman.  Did  Mr.  George  F.  Brownell,  the  vice  president  and  general 
counsel  of  the  Erie  Railroad  Co.,  introduce  Judge  Archbald  to  you  in  your  office 
in  New  York  City  some  time  during  last  summer — the  summer  of  1911' 

Mr.  Richardson.  He  did. 

The  Chairman.  Can  you  give  the  committee  the  time  at  which  that  occurred? 

Mr.  Richardson.  I  can  not 

The  Chairman.  Can  you  fix  about  the  time? 

Mr.  Richardson.  It  was  some  time  during  the  summer,  in  July  or  August, 
I  should  say,  but  I  have  no  definite  way  of  locating  the  time. 

The  Chairman.  Of  1911? 

Mr.  Richardson.  Yes,  sir. 

The  Chairman.  Please  state,  Mr.  Richardson,  in  your  own  way,  what  took 
place  between  yourself  and  Judge  Archbald  while  Mr.  Brownell  was  present  In 
your  office  at  the  meeting  to  which  you  refer. 

Mr.  Richardson.  Nothing  occurred  that  I  can  recall,  except  passing  the  time 
of  day  and  speaking  about  things  in  general.  Mr.  Brownell  left  quite  promptly 
afterwards.  I  believe  he  had  an  appointment  to  keep.  The  Judge  opened  the 
matter  of  business  on  which  he  called  by  stating  that  he  was  either  interested 
for  himself  or  other  parties  in  the  Katydid  culm  banks.  I  told  him  I  had  had 
some  conversation  with  Capt.  May  in  regard  to  it  several  months  prior  to  that 
time;  that  just  what  it  was  I  could  not  recall,  but  that  the  next  time  Mr.  May 
was  In  New  York,  or  I  was  in  Scranton,  I  would  make  it  a  point  to  ask  him 
what  the  situation  was,  and  to  see  if  some  determination  could  not  l>e  arrived 
at.  Subsequently,  I  suppose  It  might  have  been  a  few  weeks  or  several  months 
later,  Capt.  May  was  In  New  York,  and  I  asked  him  what  the  negotiations  were. 
He  called  my  attention  to  something  I  had  previously  known 

The  Chairman.  When  yon  say  "  he,"  that  was  Judge  Archbald? 

Mr.  Richardson.  That  was  Capt.  May,  on  his  succeeding  visit  to  New  York. 

The  Chairman.  Yes.  I  want  to  know  now  what  happened.  I  do  not  want  to 
Interrupt  your  story,  but  I  want  to  get  back,  and  I  want  to  know  what  took 
place  between  you  and  Judge  Archbald  after  Mr.  Brownell  left  your  office. 

Mr.  Richardson.  He  mentionQfl  the  purpose  of  his  visit,  and  I  told  him  I 
knew  something  of  the  case,  but  nothing  of  the  particulars. 

The  Chairman.  What  did  the  judge  say  to  you  at  that  time.  If  you  can  recall? 

Mr.  Richardson.  I  can  not  recall  his  words,  but  it  was  to  the  point  that  he 
was  interested  in  that  property. 

The  Chairman.  What  was  it? 

Mr.  Richardson.  That  he  was  Interested  In  that  property.  That  was  the 
effect  of  his  words.    What  they  were  in  detail  I  do  not  know. 

The  Chairman.  What  property  did  he  refer  to? 

Mr.  Richardson.  The  Katydid  culm  bank. 

The  Chairman.  Did  he  indicate  what  he  wanted,  or  what  he  wanted  you 
to  do? 

Mr.  Richardson.  I  have  no  doubt  that  he  did,  but  my  recollection  is  that  he 
either  said  he  was  interested  or  interested  for  people  in  it,  and  had  made  some 
application  for  it,  and  wanted  to  know  the  result. 

The  Chairman.  That  he  was  interested  with  some  other  people,  you  think, 
and  he  wanted  to  know  what  was  the  result  of  his  application  for  the  purchase 
of  it? 

Mr.  Richardson.  Well,  that  might  be  it  or  it  might  not  be  it.  He  might 
have  said  he  was  Interested,  or  he  might  have  said  he  was  Interested  for  other 
people.    I  do  not  recollect.    It  did  not  impress  me  one  way  or  the  other. 

The  Chairman.  He  told  you  he  had  come  to  your  office  for  the  purpose  of 
ascertaining  whether  the  deal  for  the  Katydid  culm  bank  would  be  consum- 
mated, did  he  not? 

Mr.  Richardson.  He  called  on  Mr.  Brownell  to  find  out  what  officer  of  the 
company  he  should  see  in  regard  to  it. 

The  Chairman.  Yes;  and  it  was  referred  to  you? 

Mr.  Richardson.  Yes.  He  was  brought  over  by  Mr.  Brownell  and  introduced 
personally,  which  Is  the  custom  on  his  part. 

The  Chairman.  Mr.  Brownell  brought  the  judge  into  your  office  and  intro- 
duced him,  did  he? 
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Mr.  Richardson.  He  did ;  and  it  is  customiiry  on  hie  part 

The  Chairman.  You  had  never  known  Judge  Archbald  befoie  that  time? 

Mr.  Richardson.  I  have  never  met  him  before. 

The  Chairman.  And  he  came  in  to  talk,  and  his  business  with  you  was  looking 
to  the  purchase  of  the  Katydid  culm  bank? 

Mr.  Richardson.  Particularly. 

The  Chairman.  And  you  are  not  positive  whether  he  said  he  was  interested 
for  other  people  who  wanted  to  buy  it,  including  himself,  or  that  he  and  bis 
associates  wanted  to  buy  it  You  do  not  know  what  the  language  was  that  he 
used? 

Mr.  Richardson.  I  am  not  positive.    I  do  not  know  what  language  he  used. 

The  Chairman.  As  nearly  as  you  can,  Mr.  Richardson,  please  state  what  your 
recollection  Is  of  what  he  did  say  when  he  brought  up  the  matter  of  the  Elatydid 
culm  bank. 

Mr.  Richardson.  My  recollection  Is  that  it  made  no  particular  impressloa 
npon  me  at  the  time,  but  I  thought  he  was  interested  with  other  people  who  had 
made  application  for  that  bank. 

The  Chairman.  You  did  not  think  he  was  interested  merely  as  a  friendly 
matter  to  other  people,  but  you  thought  he  was  financially  interested? 

Mr.  Richardson.  I  had  no  way  of  knowing  that  I  made  no  inquiries  about 
it  The  subject  was  brought  up,  and  it  was  a  matter  that  had  been  resting, 
and  my  part  of  it  was  to  start  it  up  again  and  see  that  it  was  closed  one  way  or 
the  oher,  if  it  was  possible. 

The  Chairman.  And  that  is  as  nearly  as  you  can  tell  the  committee  what 
happened  between  you  and  Judge  Archbald? 

Mr.  Richardson.  Yes,  sir. 

The  Chairman.  Do  you  remember  the  proposition  that  Judge  Archbald — did 
he  bring  to  you  any  proposition  for  the  purchase  of  the  Katydid  culm  bank 
prior  to  the  time  that  Mr.  Brownell  Introduced  the  judge  to  you?  Did  he  com- 
municate to  you  in  writing  or  otherwise  any  proposition  prior  to  the  introduc- 
tion between  yourself  and  Judge  Archbald?  Did  the  judge  prior  to  that  time 
communicate  to  you  any  proposition  for  the  purchase  of  the  Katydid  cnlih  bank? 

Mr.  Richardson.  None  at  all. 

The  Chairman.  Now,  was  the  matter  of  the  sale  of  the  Interest  of  your  com- 
pany in  the  Katydid  culm  bank  to  Judge  Archbald  or  others  in  connection  with 
Judge  Archbald  called  to  your  attention  by  any  of  your  subordinate  officials  at 
any  time  prior  to  the  introduction  of  Judge  Archbald  to  you? 

Mr.  Richardson.  It  was. 

The  Chairman.  That  brings  us  back,  I  believe,  to  where  you  were  a  while 
ago,  relating  what  Capt  May  had  to  do  with  it  Now,  I  wish  you  would  begin 
right  there,  Mr.  Richardson,  and  go  on  with  it  and  tell  all  you  know  about  the 
matter  in  your  own  way.  We  prefer  to  have  you  do  It,  if  you  will,  In  narrative 
form. 

Mr.  Richardson.  I  shall  be  glad  to.  I  was  in  Scranton  and  the  neighborhood 
in  June  or  July  of  the  year  1911,  and  I  tlilnk  my  visit  there  purposely  was  to 
examine  what  is  known  as  the  Underwood  operation,  which  is  a  large  new 
operation  that  had  just  been  put  under  way.  Upon  returning  from  that  visit 
my  recollection  is  that  Capt.  May  asked  me  to  take  a  look  at  the  Katydid  culm 
bank,  saying  that  some  overtures  had  been  made  to  him  looking  to  its  purchase. 
There  were  a  great  many  complications  ensuing,  and  the  result  of  the  conversa- 
tion was  that  I  said  I  thought  he  had  better  let  the  matter  rest  until  some  of 
them  were  cleared  up;  and  the  matter  rested  there,  I  presume  on  my  say  so. 
That  is  all  in  connection  with  my  visit  to  Scranton  in  viewing  the  culm  bank 
in  question. 

Mr.  Floyd.  It  was  never  brought  to  your  attention  at  your  office  In  New 
York  by  Mr.  May  or  anyone  else? 

Mr.  Richardson.  It  was  in  the  succeeding  July  or  August. 

Mr.  Flx)YD.  But  previous  to  that  time.  * 

Mr.  Richardson.  No;  not  prior  to  that  time,  but  subsequently. 

Mr.  Floyd.  Not  prior  to  that  time? 

Mr.  Richardson.  No,  sir. 

Mr.  Floyd.  Were  any  letters  written  to  you  from  the  office  In  Scranton  con- 
cerning it? 

Mr.  Richardson.  I  had  no  correspondence  whatever  on  the  subject  It  was 
brought  to  me  as  a  new  matter  and  was  brought  to  me  for  the  purpose  of  re- 
minding myself  of  it  if  the  question  came  up  at  some  time  In  the  future. 

Mr.  Floyd.  You  state  that  at  that  interview  In  Scranton  you  did  not  look 
fitvorably  upon  the  proposition? 
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Mr.  Richardson.  Well,  it  did  not  impress  me  favorably.  There  were  a  good 
many  complications  surrounding  it. 

Mr.  Plotd.  When  you  were  first  approached  on  the  subject,  then,  you  were 
not  impressed  with  the  proposition? 

Mr.  RiCHABDsoN.  I  have  no  recollection  of  who  was  involved  in  it  at  all 

Mr.  Floyd.  I  say,  you  were  not  impressed  with  the  proposition  ? 

Mr.  RiOHABDSON.  I  was  just  coming  to  that.  I  viewed  the  culm  bank  and 
uiderstood  something  about  the  ownership  and  the  claims  on  it  and  the  people 
who  were  interested  in  it,  and  in  accordance  with  my  recollection  no  progress 
had  been  made  whatever  in  clearing  it  up.  Consequently,  we  were  not  in  a 
position  to  sell  it.  We  might  have  possibly  sold  at  some  bargain,  more  or  leas, 
our  interest  in  it,  but  it  was  not  in  shape  to  be  passed  upon  finally. 

Mr.  Floyd.  Who  brought  it  to  your  attention  first,  Capt  May? 

Mr.  Riohabdbor.  On  my  visit  to  Scranton  he  brought  it  to  my  attention. 

Mr.  fYOYD.  Did  he  tell  you  who  it  was  that  was  desirous  of  purchasing  it? 

Mr.  RioHABDsoH.  Doubtless  he  told  me,  but  I  have  no  recollection  of  it 

Mr.  Floyd.  You  were  not  impressed  with  that? 

Mr.  RiOHABDBON.  Not  at  all. 

Mr.  Floyd.  Please  describe  Oapt  May's  duties  as  superintendent  of  the  Hill- 
side Coal  &  Iron  Co. 

Mr.  RICHABDSON.  He  has  practically  complete  charge  of  its  operation. 

Mr.  Floyd.  What  was  Capt  May's  attitude  regarding  this  proposition  prior 
to  your  conference  with  Judge  Archbald? 

Mr.  RiOHABDSON.  It  might  have  been  favorable  or  it  might  have  been  unfavor* 
able.  But  I  am  inclined  to  think  it  was  just  halfway.  He  had  not  completed 
his  investigation.    He  was  just  showing  it  to  me  as  a  matter  of  precaution. 

Mr.  £^YD.  Is  it  not  a  fact  that  you  would  ordinarily  act  in  accordance  with 
the  recommendation  of  Capt  May  in  a  matter  of  this  kind? 

Mr.  RICHABDSON.  Unless  I  had  some  very  good  reason  to  the  contrary. 

Mr.  Floyd.  Had  you  discussed  with  Capt.  May  the  price  which  the  Hillside 
Coal  &  Iron  Co.  should  receive  for  its  interest  in  the  Katydid  culm  bank  in  the 
event  of  a  sale? 

Mr.  RICHABDSON.  No ;  I  have  no  recollection  of  discussing  anything  in  regard 
to  the  price  with  him. 

Mr.  Floyd.  Why  did  you  not  refer  Judge  Archbald  to  Capt  May  when  he 
disclosed  the  nature  of  his  mission  to  you? 

Mr.  RICHABDSON.  I  practically  did. 

Mr.  Floyd.  But  later  you  brought  it  to  the  attention  of  Capt  May  yourself 
again,  did  you  not? 

Mr.  RICHABDSON.  Oh,  no;  I  brou^t  Capt  May's  attention  to  it  the  first  time 
I  saw  him  afterwards. 

Mr.  Floyd.  Later,  I  said. 

Mr.  RICHABDSON.  That  was  some  time  subsequent  to  Judge  Archbald's  visit 

Mr.  Floyd.  About  how  long  after? 

Mr.  RICHABDSON.  I  would  be  unable  to  say.  It  might  have  been  a  week  or  it 
might  have  been  a  month.    Probably  it  was  not  more  than  a  month. 

Mr.  Floyd.  What  moved  you  to  take  action  in  the  matter  after  your  confer- 
ence with  Judge  Archbald,  under  the  attending  circumstances? 

Mr.  RICHABDSON.  Oh,  I  took  action  about  the  Fame  ns  I  do  in  one  probably  out 
of  every  eight  or  ten  cases  that  come  up.  Some  one  comes  In  and  asks  me  some- 
thing about  it,  and  I  tell  him  that  I  have  discussed  it  more  or  less  with  Capt 
May  and  will  refer  it  to  him  and  see  what  his  final  decision  is. 

Mr.  Floyd.  What  action  did  you  take  In  the  matter  after  you  had  this  con- 
ference with  Judge  Archbald?  . 

Mr.  RICHABDSON.  None  at  all. 

Mr.  Fix)YD.  Did  you  state  that  at  the  next  visit  of  Capt,  May  to  New  York 
you  brought  it  to  his  attention? 

Mr.  RICHABDSON.  I  said  I  would  call  Capt.  May's  attention  to  It  the  next  time 
I  saw  him.  I  did  not  know  whether  I  would  see  him  in  Scranton  or  in  New 
Vork.    My  recollection  is  that  I  saw  him  in  New  York  the  next  time. 

Mr.  Floyd.  I  so  understood  you. 

Mr.  RICHABDSON.  Yes. 

Mr.  Floyd.  But  the  very  next  time  Capt.  May  was  in  New  York  you  did  call 
his  attention  to  it? 

Mr.  RICHABDSON.  It  would  be  the  first  time,  without  any  question. 

Mr.  Floyd.  The  first  time  you  met  him  after  the  conference  with  Judge 
Archbald? 
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Mr.  Richardson.  Yes. 

Mr.  Floyd.  Did  not  Judge  Archbald  request  you  to  see  Capt.  May  about  it? 

Mr.  HiCHARDsoN.  How  is  that? 

Mr.  Floyd.  Did  not  Judge  Archbald  request  you  to  see  Oapt  May  about  it? 

Mr.  Richardson.  I  do  not  know  whether  he  requested  me  or  not,  but  I  said 
i  would.     Either  he  asked  me  or  I  volunteered  the  information. 

Mr.  Floyd.  Did  you  not  understand  that  the  reason  for  his  visit  to  see  you 
in  regard  to  the  matter  was  that  he  could  not  get  satisfactory  arrangements 
through  Capt.  May  directly? 

Mr.  Richardson.  No;  I  did  not  understand  it  exactly  in  that  way.  He  was 
there,  and  I  suppose  he  took  the  opportunity  of  seeing  me. 

Mr.  Floyd.  If  Capt.  May  practically  had  the  absolute  control  over  those  mat- 
ters, what  would  be  the  necessity  of  Judge  Archbald  calling  on  you  in  reference 
to  it  unless  there  was  some  difference  between  you  and  Capt.  May  in  regard  to 
the  transaction? 

Mr.  Richardson.  None,  probably.  Capt.  May  probably  told  him  that  the  ques- 
tion was  not  rendy  for  settlement,  and  that  he  could  not  reach  any  decision; 
and  he  might  have  said  that  he  would  refer  the  subject  to  New  York  or  have  a 
talk  with  me  about  It ;  and  the  next  time  Judge  Archbald  was  in  New  York  he 
asked  me  to  see  whoever  had  the  matter  In  charge. 

Mr.  Floyd.  Capt.  May  had  not,  in  fact,  referred  it  to  you  by  letter  or  other- 
wise? 

Mr.  Richardson.  He  called  it  to  my  attention  when  I  was  there.  He  said 
that  questions  were  likely  to  arise  in  the  future,  and  he  wanted  me  to  know  of 
it  when  they  did. 

Mr.  Davis.  Did  you  Indicate  to  Judge  Archbald  whether  your  recommendation 
to  Capt.  May  would  be  favorable  or  unfavorable? 

Mr.  Richardson.  In  no  way. 

Mr.  Flotd.  Is  it  not  against  the  general  policy  of  the  Hillside  Coal  &  Iron  Co. 
to  dispose  of  its  coal  property  interests? 

Mr.  Richardson.  It  all  depends  upon  the  circumstances.  Sometimes  we  do, 
but  generally  we  do  not,  because  we  think  we  can  operate 

Mr.  Floyd.  I  was  asking  you  about  tJie  general  policy. 

Mr.  Richardson.  The  general  policy  Is  that  we  do  not,  because  we  think  we 
can  operate  the  coal  property  to  success  where  a  great  many  other  people  would 
make  a  failure  of  it. 

Mr.  Fix)yd.  Will  you  tell  the  committee  what  prompted  you  to  depart  from  this 
general  policy  in  this  instance? 

Mr.  Richardson.  I  did  not  depart  from  It.  I  simply  told  Capt.  May  to  go 
on  with  the  investigation  and  to  report  to  me.  As  yet  I  have  not  received  any 
report 

Mr.  Wehb.  You  say  that  the  first  time  you  heard  anything  about  this  Katydid 
proposition  was  in  Scranton  some  time  last  summer,  when  Mr.  May  called  your 
attention  to  it? 

Mr.  Richardson.  Yes. 

Mr.  Webb.  I  believe  the  evidence  shows  that  Judge  Archbald  wrote  Mr.  May  a 
letter  some  time  in  the  spring  of  1911  asking  him  to  place  a  price  on  this  culm 
bank,  or  asking  him  if  he  would  fix  a  price. 

Mr.  Richardson.  I  understand  so,  general] j*.  but  I  have  never  seen  any  corre- 
spondence on  the  subject. 

Mr.  Webb.  I  imagine  that  it  was  in  consequence  of  that  letter  that  later  Mr. 
May  did  ask  you  something  about  it? 

Mr.  Richardson.  That  and  some  future  develni)ment8  no  doubt  caused  him  to 
bring  it  to  my  attention. 

Mr.  Webb,  And  at  that  time  in  the  summer  you  told  him  that  under  the  cir- 
cumstances he  might  let  the  matter  rest? 

Mr.  Richardson.  The  matter  was  so  complicated  that  I  thought  the  matter 
might  rest  until  some  of  the  points  were  cleared  up,  anyway. 

Mr.  Webb.  Exactly.  And  in  something  like  a  month  or  two  after  that  Mr. 
Brownell  introduced  the  judge  to  you? 

Mr.  Richardson.  It  might  have  been  a  month  or  six  months;  but  my  recollec- 
tion has  been  called  to  it  since,  and  it  was  probably  about  three  months,  in  fact, 

Mr.  Webb.  Can  you  tell  just  the  conversation  that  the  judge  had  w^ith  you,  and 
-what  you  said  to  him? 

Mr.  Richardson.  Oh,  no ;  I  can  not. 

Mr.  Webb.  But  you  inferred  from  his  conversation  that  he  was  interested 
nlone,  or  interested  with  others  in  this  Katydid  culm  bank? 
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Mr.  Richardson.  I  did. 

Mr.  Webb.  He  wanted  to  buy  or  lease  it,  and  jou  told  him  you  would  see  If  a . 
determination  of  tlie  matter  could  not  be  arrived  at 

Mr.  BieHABDSoN.  I  told  him  tbat  Capt.  May  iiad  spoken  to  me  about  it  and 
allowed  it  to  me,  and  that  the  next  time  I  saw^hlm  I  would  call  his  attention  to 
it  and  see  if  we  could  not  get  rid  of  the  difficulty,  so  that  we  could  bring  about 
a  trade  somewhere. 

Mr.  Webb.  I  understood  you  to  say  that  you  told  the  judge  at  that  time  that 
yoQ  would  see  if  a  determination  could  not  be  arrived  at. 

Mr.  RiCHAJBBsoN.  Yes,  sir;  that  is  it. 

Mr.  WtnBB.  1'hen,  what  did  you  communicate  to  Capt.  May  in  consequence  of 
that  agreement  with  the  judge,  that  you  would  look  after  the  matter?  What 
did  you  tell  Mr.  May? 

Mr.  Richardson.  I  suppose  I  had  an  accumulation  of  just  about  twenty  thing& 
I  can  only  go  on  the  order  of  my  business.     I  have  no  notes  whatever. 

Mr.  Webh.  The  probability  Is  that  you  communicated  with  him  pretty  soon? 

Mr.  Richardson.  I  assume  that  I  asked  him  to  come  to  see  me,  as  I  had 
numerous  things  to  discuss  with  him. 

Mr.  Webb.  Do  you  remember  discussing  this  with  him? 

Mr.  Richardson.  I  remember  discussing  it  with  him. 

Mr.  Webb.  Did  you  tell  him  to  go  ahead  with  the  matter? 

Mr.  Richardson.  I  told  him  to  go  ahead  and  to  complete  his  investigation  of 
It  as  soon  as  he  could. 

Mr.  Webb.  It  is  in  evidence  here  that  very  soon  after  the  judge  called  on  you 
In  New  York  Mr.  May  notified  Mr.  Williams,  who  had  made  application  for  this 
lease,  to  come  around  to  his  place  of  business  and  he  would  give  him  that  option, 
and  that  in  consequence  of  thfit  understanding  Mr.  Williams  did  go  around  and 
got  a  letter  which  they  called  an  option  on  this  culm  bank.  Looking  at  it  from 
your  standpoint,  now,  would  you  take  it  that  Mr.  May  agreed  to  this  option  in 
consequence  of  what  you  told  him,  and  in  consequence  of  the  judge's  visit  to 
New  York  to  see  you,  coming  so  soon  after  the  judge's  return  from  New  York? 

Mr.  Richardson.  No:  I  do  not  really  see  how  Capt.  May  could  give  anyone  an 
option  on  it,  because  his  interest  in  it  was  so  small. 

Mr.  Webb.  Sir? 

Mr.  Richardson.  I  say  I  can  not  see  how  Capt.  May  could  give  anyone  an 
option  on  it,  because  his  interest  in  it  was  so  small. 

Mr.  Webb.  Suppose  he  had  written  a  letter,  in  that  letter  saying  that  h^ 
would  give  an  option  on  it,  or  recommend  it 

Mr.  Richardson.  I  could  not  be  held  responsible  for  that,  because  I  would 
try  to  have  him  act  on  his  own  initiative  in  a  great  many  matters. 

Mr.  Webb.  Exactly;  but  the  point  I  am  making  is  that  a  few  days — it  may  be 
immediately — ^after  the  judge's  return  from  his  visit  to  New  York  to  see  you,  we 
find  a  letter  coming  from  Capt.  May  to  Mr.  Williams  saying  that  if  he  would 
come  around  he  would  give  him  the  option,  or  recommend  the  option ;  and  that 
he  did  80.  His  letter  is  in  evidence  here.  Would  you  say  that  that  letter,  com- 
ing 80  soon  after  the  judge's  return  from  New  York,  was  written  in  consequence 
of  your  InBtraction  to  May,  or  the  judge's  call  upon  you,  or  what  would  you  at- 
tribute that  to? 

Mr.  Richardson.  I  should  attribute  it,  If  Capt.  May  wrote  that  letter,  that 
it  was  based  upon  some  instruction  or  authority  that  I  gave  him. 

Mr.  Webb.  The  truth  of  it  is,  and  I  believe  Capt.  May  so  testified,  that  you 
changed  your  attitude  in  regard  to  this  matter  from  what  it  was  in  the  summer 
to  what  it  became  later  on? 

Mr.  Richardson.  I  think  he  was  entirely  wrong  if  he  so  testified. 

Mr.  Webb.  Judge  Moon  calls  my  attention  to  the  fact  that  the  evidence  of 
Capt,  May  is  that  when  you  first  discussed  it  with  him  you  were  opposed  to  it, 
but  that  later  on  you  changed  your  attitude  in  regard  to  the  matter. 

Mr.  Richardson.  I  recall  his  first  testimony,  because  I  think  I  heard  it.  t 
think  that  be  said  I  did  not  approve  of  it,  which  was  an  indication  that  he 
probably  recommended  it ;  but  I  do  not  so  recall  it.    I  think  he  was  biased - 

Mr.  Webr  But  if  Mr.  May  did  write  this  letter  saying  that  he  was  ready  to 
give  the  option,  or  would  give  it,  naturally  it  was  in  consequence  of  something 
that  yon  had  said  to  him  later  on? 

Mr.  RiOHABDBoir.  That  might  have  been,  but  I  do  not  think  it  could  have  been. 
1  do  not  think  I  gave  him  any  such  authority. 

Mr.  Webb.  The  testimony  so  far  shows,  Mr.  Richardson,  that  Mr.  May  would 
not  consider  the  proposition  to  lease  this  culm  dump,  and  that  later  on  in  the 
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summer  the  judge  went  to  New  York  to  see  you,  and  did  see  you,  and  within 
a  few  days — I  do  not  know  whether  it  was  the  next  day,  but  almost  inmiedi- 
ately — after  the  judge  returned  from  New  York  to  Scranton  Mr.  Williams  went 
around  and  got  a  letter  firom  Gapt.  May,  saying  that  he  would  now  recommend 
the  lease.  Would  you  not,  looking  at  the  matter  as  the  business  man  that  you 
are,  judge  that  that  recommendation  on  the  part  of  Mr.  May  was  brought  about 
by  something  that  you  had  directed  him  to  do  or  told  him  or  advised  him? 

Mr.  BiOHABDSON.  I  might  have  seen  Gapt.  May  a  week  or  10  days  later  than 
I  saw  Judge  Archbald ;  I  have  no  way  of  fixing  it;  but  I  will  let  it  go  by  saying 
that  when  I  did  see  Gapt  May  I  instructed  him  what  to  do,  and  that  was  to 
clear  up  the  title  as  much  as  possible  and  rid  ourselves  of  a  property  that  was 
bringing  us  no  return  and  might  not  in  the  future. 

Mr.  Wlbb.  But  when  the  letter  was  written  immediately  after  the  judge's 
return  from  New  York,  written  by  Gapt.  May,  saying  that  he  would  recommend 
the  lease,  the  title  had  not  been  cleared  up,  so  Gapt  May  said. 

Mr.  Richardson.  And  it  has  not  to  this  day,  so  far  as  I  know. 

Mr.  Webb.  Exactly.  Then  how  can  you  account  for  Gapt  May  writing  this 
letter  to  Mr.  Williams  telling  him  he  would  make  this  lease  to  him  so  soon 
after  the  judge's  return  from  New  York  to  see  you? 

Mr.  Richardson.  I  assume  that  he  did  it  anticipating  the' approval  of  his 
superior  officer.  If  it  would  come  to  me  not  cleared  up,  I  would  not  have 
approved  it 

Mr.  Webb.  You  had  already  said  to  Mr.  May  to  let  it  lie  on  account  of  the 
condition  of  the  title.  You  had  already  directed  May  to  let  it  run  because  the 
title  was  not  clear.  A  day  or  two  after  the  judge  calls  on  you  in  New  York, 
and  then  Gapt  May  writes  a  letter  in  which  he  says  "  I  am  now  ready  to  grant 
the  option.*' 

Mr.  Richardson.  My  instructions  were  to  go  ahead  and  clear  up  the  whole 
situation. 

Mr.  Webb.  But  he  wrote  this  letter  before  the  whole  situation  was  cleared  up, 
according  to  the  testimony. 

Mr.  Richardson.  Then  he  probably  overestimated  his  authority;  I  do  not 
know  any  other  way  to  explain  it 

Mr.  Webb.  You  said  a  while  ago  that  if  he  wrote  the  letter  probably  it  was 
on  authority  that  you  had  given  him. 

Mr.  Richardson.  My  general  authority  to  him  is  to  act  on  his  own  initiative 
as  far  as  possible;  and  if  he  knew  he  had  cleared  the  title  to  the  property,  he 
could  act  accordingly. 

Mr.  Webb.  Do  you  think  in  view  of  what  you  told  him  personally  in  Scranton, 
to  let  the  matter  lie,  that  inside  of  a  month  after  that  he  would  have  written 
this  letter  saying  that  he  was  now  ready  to  give  the  option,  unless  he  had 
gotten  some  authority  from  you  to  do  so? 

Mr.  Richardson.  Not  knowingly ;  he  might  have  undertaken  to  dispose  of  the 
rights  that  he  had,  in  the  letter,  for  a  certain  price — ^not  the  rights  of  the 
whole  property. 

Mr.  Webr  Here  is  a  letter,  Mr.  Richardson,  that  Mr.  May  wrote  on  August 
80,  1911,  after  the  judge  had  been  to  New  York  and  had  seen  you,  and  after  you 
had  told  Mr.  May  to  let  the  matter  rest.    It  reads : 

Mr.  E.  J.  Williams, 

626  South  Blakely  Street,  Dunmore,  Pa. 

Dear  Sir:  As  stated  to  you  to-day  verbally.  I  shall  recommend  the  sale  of 
whatever  interest  the  Hillside  Goal  &  Iron  Go.  has  in  what  is  known  as  the 
Katydid  culm  dump,  made  by  Messrs.  Robertson  &  Law  in  the  operation  of  the 
Katydid  breaker,  for  ?4,500. 

In  order  that  it  may  not  be  lost  sight  of,  I  will  mention  that  any  coal  above 
the  size  of  pea  coal  will  be  subject  to  a  royalty  to  the  owners  of  lot  46,  upon 
the  surface  of  which  the  bank  is  located. 

It  is  also  understood  that  the  bank  will  not  be  conveyed  to  anyone  else  with- 
out the  consent  of  the  H.  G.  &  I.  Go.,  and  that  if  the  offer  Is  acc'epted  articles 
of  agreement  will  be  drawn  to  cover  the  transaction. 

Yours,  very  truly, 

W.  A.  May,  General  Manager, 

Can  you  give  the  committee  any  idea  as  to  what  made  Gapt  May  change  his 
attitude  so  soon  after  you  had  told  him  to  let  the  matter  lie?  The  title  had  not 
been  changed ;  the  title  had  not  been  cleared  up. 
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In  other  words,  do  you  not  know,  Mr.  Richardson,  that  it  was  in  conse- 
quence of  the  judge's  visit  to  you  in  New  York?  Is  not  that  the  fact,  now? 
Naturally,  would  it  not  be  so? 

Mr.  RiOHABDBON.  I  think  you  are  in  error  in  regard  to  the  instruction  I  gave 
him.  I  did  not  instruct  him  to  clear  it  up,  but  to  go  ahead  and  clear  the 
incumbrances,  if  he  could,  which  he  had  brought  to  my  attention  before.  He 
probably  on  his  second  visit  to  New  York  told  me  all  he  had  told  on  his  first 
visit,  reminding  me  of  all  the  complications.  Now  he  gets  through  and  leaves 
New  York  with  instructions  to  clear  the  proposition  up  to  the  best  of  his 
ability.  He  makes  a  proposition  to  somebody  that  he  would  sell  the  Hillside 
Coal  &  Jron  CJo.'s  interest  in  it    It  might  be  more  or  less 

Mr.  Webb.  But  that  was  under  your  instruction,  was  it  not? 

Mr.  RiGHABDSON.  Yes ;  that  is  part  of  his  authority. 

Mr.  Webb.  That  was  all  the  judge  wanted,  was  It  not — your  Interest  In  It? 
He  did  not  expect  to  get  the  interest  of  anybody  else? 

Mr.  RicHABDSON.  But  he  did  not  buy  it,  and  the  offer  Is  still  open;  that  is, 
simply  the  Hill^de  Goal  &  Iron  Ck>.'s  Interest. 

Mr.  WEsa  I.  understand  that  the  offer  is  stiU  open;  but  an  agreement  was 
made  that  they  would  lease  it — that  your  company  would  lease  it? 

Mr.  Richardson.  In  the  proposition  you  have  read  me  Gapt.  May  says  he 
will  sell  the  Hillside's  interest  for  ^,500 ;  end  he  Is  prepared  to  take  that  now, 
but  he  can  not  find  a  taker. 

Mr.  Webb.  But  he  was  not  willing  to  do  that  30  days  before  he  wrote  his 
letter? 

Mr.  RiGHABDSON.  The  matter  had  not  progressed  far  enough  to  act,  sir. 

Mr.  Webb.  There  had  been  no  change  in  the  title  or  in  the  conditions,  except 
that  the  judge  had  seen  you  in  New  York  ? 

Mr.  Richardson.  It  was  the  consequence  of  subsequent  negotiations. 

Mr.  Webb.  But  the  negotiations  bad  not  been  changed.  The  same  negotia- 
tions were  on  foot  between  the  judge  and  Williams  and  May.  You  had  told 
May  to  let  the  matter  rest;  and  in  less  than  30  days  we  find  May  writes  a 
letter,  and  that  he  changes  his  entire  attitude  and  says,  "  I  will  sell  now." 

Mr.  Richardson.  That  might  be  his  way  of  clearing  up  the  situation.  It 
might  be  that  he  found  certain  things  that  he  could  not  clear  up,  and  conse- 
quently he  would  sell  the  interest. 

Mr.  Webb.  Then  he  knew  that  he  had  authority  to  clear  It  up  to  this  extent? 

Mr.  Richardson.  He  had  authority  to  clear  it  up  in  any  way  he  saw  fit 

Mr.  Webb.  You  gave  him  that  authority,  and  told  him 

Mr.  Richardson.  I  do  not  think  he  needed  any  authority.  He  had  it  In  the 
first  place. 

Mr.  Webb.  Did  you  not  promise  the  judge  that  you  would  see  that  there  was 
some  determination  made  of  the  matter? 

Mr.  Richardson.  I  promised  the  judge  nothing  whatever,  sir. 

Mr.  Webb.  You  told  him  you  would  see 

Mr.  Richardson.  I  told  him  I  would  see  the  general  manager  in  regard  to  it, 
as  I  tell  everyone. 

Mr.  Webb.  And  the  general  manager  in  less  than  30  days  after  you  saw  him 
wrote 

Mr.  Richardson.  I  do  not  know.    The  record  shows  everything  he  did. 

Mr.  Webb.  I  think  the  record  shows  that  in  less  than  30  days  he  saw  him  on 
the  street  and  told  him  to  come  around  and  that  he  would  fix  it  up. 

Mr.  Richardson.  And  he  gave  him  an  offer  that  he  did  not  accept,  and  has 
not  accepted  yet. 

Mr.  Webb.  Later  he  did  make  a  lease,  did  he  not,  or  draw  a  lease  at  the  sug- 
gestion of  Mr.  Williams,  leasing  the  culm  bank  property  to  one  Bradley,  or  sell- 
ing the  property  to  Bradley? 

Mr.  Richardson.  I  have  understood  it  so  in  a  general  way.  I  would  con- 
sider the  letter  that  you  read  as  a  perfect  lease. 

Mr.  Webb.  You  would? 

Mr.  Richardson.  I  would  consider  the  letter  from  Gapt.  May,  that  you  read, 
as  practically  a  perfect  lease. 

Mr.  Webb.  You  would  consider  it  a  perfect  lease? 

Mr.  Richardson.  If  it  was  properly  signed,  I  think  it  would  give  sufilcient 
authority  to  anyone  to  operate  it 

Mr.  Webb.  And  this  letter,  which  you  say  is  a  perfect  lease,  was  written 
within  30  days  after  you  told  him  to  let  the  matter  lie.  Is  it  not  fair  to  draw 
the  conclusion  that  the  lease  which  you  say  is  perfect  now  would  not  have 
been  made  except  by  reason  of  the  judge's  visit  to  you  in  New  York? 
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Mr.  RiCHABDsoN.  I  have  already  said  you  could  assume  It  I  Instructed  Gapt 
BCay  to  find  out  about  it  and  clear  it  up  as  soon  as  he  possibly  could,  whether 
that  was  one  week  after  the  judge*s  visit  or  three  months  later ;  but  here  you 
see  he  had  not  cleared  the  title.  He  says  he  will  sell  all  of  the  interest  of 
the  Hillside  Coal  &  Iron  Co.  in  it,  whatever  it  may  be.  There  is  no  attempt 
to  clear  up  the  title  in  this  letter. 

Mr.  Webb.  The  date  will  show  for  itself.    That  is  all  I  want. 

Mr.  McCoT.  What  was  it  that  the  Hillside  Coal  &  Iron  Co.  was  proposing  to 
part  with? 

Mr.  RiCHABDSoN.  Their  interest  In  the  Katydid  culm  bank. 

Mr.  McCoy.  The  proposition  was,  then,  to  give  a  quitclaim  deed  of  whatever 
they  had  there? 

Mr.  RicHABDBON.  Oh,  they  would  give  whatever  they  had  in  the  bank.  I  do 
not  know 

Mr.  McCoy.  That  would  be  the  customary  way  of  parting  with  right,  title, 
and  interest,  would  it, not? 

Mr.  Richardson.  I  do  not  know  what  legal  document  might  be  required  to 
give  our  interest  in  it. 

Mr.  McCoy.  If  it  was  simply  a  parting  with  whatever  interest  the  coal  com- 
pany had,  what  difference  did  it  make  what  their  title  was? 

Mr.  Richardson.  I  have  already  said  that  I  thought  the  form  of  the  letter 
was  sufficient  to  make  a  contract,  if  it  was  taken  so. 

Mr.  McCoy.  As  I  recollect  your  testimony,  it  was  to  the  effect  that  when  you 
went  to  Scran  ton  at  one  time  you  did  talk  with  Capt.  May  about  this  property, 
and  he  described  the  situation  to  you,  and  your  testimony  was  that  it  was  so 
complicated  that  you  told  him  to  drop  it  for  the  time  being.  Was  not  that  what 
you  testified  to? 

Mr.  Richardson.  Practically  so.  He  showed  me  the  place  and  explained  it  to 
me.  I  supposed  the  whole  thing  was  probably  in  its  infancy.  He  Siiid  the  mat- 
ter would  come  to  me  at  some  time  in  the  future  for  final  determination,  and  he 
thought  that  I  ought  to  see  it  first,  in  order  that  I  might  the  more  intelligently 
pass  upon  it  when  it  did  come  before  me. 

Mr.  McCoy.  What  was  it  that  it  was  expected  would  be  called  to  your  att^- 
tion  later?    Was  it  the  valuation  of  the  property  or  the  condition  of  the  title? 

Mr.  Richardson.  Oh,  he  might  have  come  to  New. York  at  some  subsequent 
date,  and  he  might  have  talked  to  me  on  that  subject,  or  on  two  or  three  other 
subjects. 

Mr.  McCoy.  But  I  say,  at  the  time  you  were  in  Scranton  and  had  this  first 
talk  with  Capt.  May  about  the  property,  what  was  it  that  you  then  expected  he 
would  later  call  to  your  attention  and  clear  up?  Was  It  the  question  of  what 
the  property  was  worth  or  the  title  to  the  property? 

Mr.  Richardson.  Oh,  I  have  not  the  least  idea — not  the  least  In  the  world — 
whether  it  was  the  question  of  money  or  of  the  title  to  the  property. 

Mr.  McCoy.  What  did  he  state  to  you  at  the  time  in  Scranton  were  the  difQ- 
culties  involved  in  the  matter? 

Mr.  Richardson.  My  recollection  is  that  he  spoke  particularly  of  the  title.  I 
do  not  recall  his  mentioning  names  or  money. 

Mr.  McCoy.  My  question  is,  assuming  that  the  difficulties  were  difficulties 
affecting  the  title,  what  difference  did  It  make  what  those  difficulties  were,  when 
all  that  the  Hillside  Coal  &  Iron  Co.  was  to  transfer  was  Its  right,  title,  and 
interest  In  the  property? 

Mr.  Richardson.  Practically  none,  I  should  say. 

Mr.  McCoy.  Then  it  made  no  difference  how  complicated  the  title  was,  or 
what  anybody  was  claiming,  because  the  Hillside  Coal  &  Iron  Co.  was  to  convey 
only  its  interest     That  Is  all  there  was  to  it.    Is  not  that  the  fact? 

Mr.  Richardson.  But  you  must  recall  that  this  was  a  personal  conversation. 
He  might  have  told  me  or  he  might  not.  If  he  had  been  writing  me  on  the  sub- 
ject he  would  probably  give  the  price,  the  names,  the  title,  and  everything  that 
he  could  think  about ;  and  if  there  was  anything  that  I  could  think  about  that 
was  not  covered,  1  would  probably  call  his  attention  to  it,  and  ask  about  It; 
because  when  I  finally  determine  a  subject,  I  ascertain  and  know  everything 
about  It. 

Mr.  McCoy.  Did  he  ever  communicate  to  you  in  writing  subsequently  about  it? 

Mr.  Richardson.  No  ;  I  communicated  with  him  first,  the  second  time. 

Mr.  McCoy.  That  was  after 

Mr.  Richardson.  After  Judge  Archbald  came  to  see  me. 

Mr.  McCoy.  Have  you  a  copy  of  the  letter? 
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Mr.  RicaABDSON.  I  did  not  communicate  with  him  by  letter.  I  communi- 
cated with  him  verbally.  I  probably  had  from  a  dozen  to  fifteen  or  twenty  sub- 
jects to  discuss  with  him.    I  have  them  currently.     I  have  them  every  dny. 

Mr.  McCoy.  I  am  not  referring  to  any  matter  except  to  this  particular  matter. 

Mr.  RicBAiiMON.  I  probably  had  a  dozen  or  twenty  others  with  that,  I  will 
say. 

Mr.  McCX>T.  That  does  not  interest  as.  What  other  commuQicatlon  did  you 
have  with  him,  either  verbally  or  in  writing,  in  regard  to  the  interest  of  the 
Hillside  Coal  &  Iron  Co.  In  this  culm  bank? 

Mr.  RICHAEDSON.  I  had  none  in  writing.  Whatever  communication  J  had 
with  him  was  verbal. 

Mr.  McCoT.  What  communication  did  you  have  with  him  \u  regard  to  this 
after  you  saw  him  in  Scranton?  . 

Mr.  RiCHABDsoN.  He  came  to  New  Yorlc,  or  I  went  to  Scranton.  I  have  said 
that  presumably  he  w^it  to  New  Yorlc.  There  were  several  subjects  to  be 
diflcnssed,  and  one  was  this  culm  bank. 

Mr.  McCoy.  Was  the  title  to  the  property  discussed  at  that  time? 

Mr.  Richardson.  I  have  not  any  recollection  of  what  I  might  have  discussed 
with  him.  I  think  I  discussed  every  phase  of  it  with  him.  That  had  been  my 
custom. 

Mr.  McCoy.  Your  testimony,  then,  is  that  you  now  have  not  any  recollection 
of  even  the  substance  of  your  conversation  with  Capt.  May  when  you  saw  him 
the  second  time  there  in  New  York  or  in  Scranton? 

Mr.  R1CHABD8017.  I  have  a  very  close  recollection  of  the  whole  transaction 
when  I  saw  him  in  Scranton,  and  I  think  I  have  already  testified  as  to  that. 

Mr.  McCoy.  I  am  talking  about  the  subsequent  interview. 

Mr.  Richardson.  In  the  subsequent  interview  In  New  York  I  assume  that  I 
sent  for  htm  and  that,  amongst  other  subjects  about  which  I  spoke  to  him,  I 
moitioned  Judge  Archbald^s  desire  to  secure  this  bank  either  for  himself  or 
his  associates,  or  both  combined,  and  told  him  to  go  ahead  and  see  if  he  could 
not  close  it  up  in  some  manner.    That  would  have  been  done  for  anyone  else. 

Mr.  McCoy.  I  understood  you  to  say  a  few  minutes  ago  that  you  might  on 
that  occasion  have  discussed  in  detail  this  question  of  the  culm  bank.  Is  not 
that  what  you  said — that  you  might  have  done  so? 

Mr.  Richardson.  My  ordinary  practice  would  be — and  that  is  all  I  can  give 
you,  because  this  is  no  exception  to  the  general  rule 

Mr.  McCoy.  My  question  is  this :  Have  you  now  any  personal  recollection  of 
your  conversation  at  the  second  interview  with  Capt.  May? 

Mr.  Richardson.  None  whatever. 

Mr.  McCoy.  In  regard  to  the  culm  bank? 

Mr.  Richardson.  None  whatever. 

Mr.  McCoy.  You  do  not  now  recollect? 

Mr.  Richardson.  No,  sir. 

Mr.  McCoy.  That  is  what  I  wanted  to  get.  Now,  did  you  say  there  was  no 
established  policy  of  the  Erie  Railroad  or  any  of  its  subsidiary  companies  in 
regard  to  the  sale  of  its  coal  properties? 

Mr.  Richardson.  I  make  whatever  policy  they  have,  as  an  officer  of  the  coal 
company.  I  would  know  the  general  basis.  If  anyone  can  operate  the  prop- 
erty to  advantage,  the  Hillside  Coal  &  Iron  Co.  can.  I  should  look  very  closely 
into  some  one  else's  proposition  to  buy  coal  property  from  the  Hillside  Coal  ft 
Iron  Co.,  they  being  in  business  daily  and  at  a  great  many  places. 

Mr.  McCoY.  Then  I  understand  your  answer,  in  substance,  to  be  that  the 
attitude  of  the  Hillside  Coal  &  Iron  Co.  is  adverse,  prima  facie,  to  the  sale  of 
any  of  its  coal  properties? 

Mr.  Richardson.  I  do  not  think  I  go  that  far.  If  anyone  comes  to  me  I 
refer  him  to  Capt.  May  to  get  a  full  report  of  the  details  and  bis  recommenda- 
tion.   I  think  I  would  reserve  my  own  Judgment  until  I  had  received  his  report 

Mr.  McCoy.  You  formulate  the  policy,  in  other  words? 

Blr.  Riohabdbon.  I  make  the  policy  any  time  it  becomes  necessary  or  I  think 
It  is  desirable.     Yon  may  make  my  answer  to  that  "  I  do "   if  you   like. 

Mr.  McCoy.  Let  me  ask  you  another  question.  Has  the  Brie  company,  or  any 
of  its  subsidiary  companies,  in  the  last  five  years,  parted  with  their  or  either  of 
their  interests  in  any  coal  property? 

Mr.  Richabdson.  Yes. 

Mr.  McOoT.  What  property? 

Mr.  BiCHABDSON.  Well,  I  can  not  mention  all  of  them  now.  I  know  there  are 
certain  outlying  coal  properties  that  we  could  not  work  to  advantage,  and  if  we 
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would  receive  wbat  I  thought  was  a  proper  price  for  them  we  would  sell  them 
without  any  question. 

Mr.  McCoy.  You  are  talking  about  what  you  would  do.  I  am  asking  for  a 
matter  of  fact. 

Mr.  BiOHABDBON.  I  cau  give  you  specific  cases  if  you  will  give  me  time  to 
refer  to  the  records.    I  can  not  do  It  offhand. 

Mr.  MGCk>T.  That,  of  course,  is  a  fair  suggestion,  to  give  you  time,  but  can 
you  not 

Mr.  RiOHABDSoir.  I  could  not  tell  you. 

Mr.  McOoT.  Without  tying  you  down  to  any  specific  number,  have  there  been 
numerous  instances  in  the  last  five  years  In  which  the  Erie  or  any  of  its  sub- 
sidiary companies,  or  afllliated  companies,  companies  in  which  it  owns  a  con- 
trolling part  of  the  stock,  have  sold  their  properties?  Have  there  been  numerous 
instances? 

Mr.  Richardson.  The  cases  have  not  been  numerous.  The  applications  have 
been  more  or  less  numerous,  but  when  looked  into  they  are  found  faulty  in  some 
respect,  either  as  to  the  price  or  the  prospects. 

Mr.  MoCoT.  Will  you  furnish  to  the  committee  when  you  get  back  to  New 
York,  as  soon  as  you  can,  a  Ftatement  of  the  number  of  instances  in  which  any 
of  these  companies  which  I  Iiave  referred  to  have  absolutely  parted  with  their 
interest  in  any  coal  properties — ^not  leasinir  them? 

Mr.  RiouABDSOir.  I  can  give  you  one,  I  think,  within  the  last  year. 

Mr.  McCoy.  Mr.  Richardson,  I  have  asked  you  to  give  me  all,  and  you  say 
you  can  not  do  it  I  have  asked  you  to  approximate  it,  and  you  say  yon  can 
not  do  it  I  prefer  to  give  you  the  opportunity  you  want  of  getting  the  informa- 
tion back  in  New  York  and  sending  it,  so  that  we  could  have  it  accurately. 

Mr.  RicHABDSON.  I  am  perfectly  agreeable. 

Mr.  NoBRis.  I  would  suggest  that  you  confine  it  to  properties  that  are  on 
the  railroad.    I  tlilnk  you  had  better  confine  it  to  those. 

Mr.  Webb.  Because  this  one  is  on  the  railroad. 

Mr.  NoBBis.  Y€«i;  because  this  one  is  on  the  railroad. 

Mr.  McCoy  All  the  properties  which  any  of  these  companies  have  absolutely 
sold  their  title  to,  and  their  location  in  a  general  way.  I  do  not  care  for  the 
metes  and  bounda 

Mr.  RiCHABDsoN.  Will  you  specify  the  period  of  time? 

Mr.  McCoy.  I  say  in  the  last  five  yeara 

Mr.  HicHABDsov.  That  does  not  mean  leases,  but  sales? 

Mr    McCoy.  Yes. 

Mt  Richardson.  I  can  say  now  that  I  think  it  has  never  sold.  It  would  be 
a  question  of  lease. 

Mr.  McCoy.  You  say  now  that  they  have  never  sold? 

Mr.  Richardson.  Not  to  my  knowledge.  I  do  not  think  we  have  ever  had  the 
question  of  selling  the  property,  but  it  has  been  a  question  of  lease  always  of 
coal  property. 

Mr.  McCoy.  But  the  question  in  the  Katydid  culm  bank  was  a  question  of  the 
sale  of  the  right,  title,  and  interest? 

Mr.  Richardson.  The  sale  of  our  Interest,  which  was  not  a  controlling 
Interest. 

Mr.  McCoy.  You  do  not  need  to  get  me  the  list,  because  you  have  answered 
my  question.  I  Just  wanted  a  list  of  the  properties  which  any  of  these  com- 
panies associated  with,  controlled  by,  or  affiliated  with  the  Brie  company  had 
absolutely  sold,  or  their  interest  in  which  they  have  absolutely  parted  vdth — ^not 
by  lease,  but  by  a  quitclaim  deed,  a  deed  in  fee,  or  whatever  it  might  have  been. 

Mr.  Richardson.  If  I  may  make  answer  to  that,  as  I  understand  it,  I  will 
simply  say  "  No  "  to  the  whole  question. 

Mr.  McCoy.  Yes,  sir. 

Mr.  Webb.  Let  me  ask  you  one  question:  Did  you  know,  Mr.  Richardson, 
when  the  judge  came  into  your  office  about  this  transaction,  that  he  was  a 
Judge  of  the  Commerce  Court  at  Washington? 

Mr.  Richardson.  Oh,  I  have  no  doubt  I  knew  it,  but  It  made  no  impression 
on  me,  to  think  of  it  particularly. 

Mr.  Webb.  No;  but  you  did  know  it? 

Mr.  Richardson.  I  would  say  that,  as  a  fairly  well  informed  man,  I  probably 
knew  it. 

Mr.  Webb.  Did  you  know  that  your  railroad  company,  of  which  you  were  the 
vice  president,  was  the  defendant  in  a  suit  that  was  then  pending  before  his 
court? 
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Mr.  RiCHABi>soN.  No ;  I  did  not.  I  saw  the  general  solicitor  almost  daily  and 
we  talked  of  different  things.  He  might  have  told  me  about  one  thing  one  day, 
and  I  might  have  forgotten  it  I  have  no  recollection  about  it  in  any  way  or 
shape  now. 

Mr.  Webb.  You  do  not  know  now  whether  your  company  has  a  suit  in  the 
Commerce  Court  or  not? 

Mr.  RiCHAHOsoN.  I  do  not  know  whether  any  Erie  suits  are  lodged  there  now 
or  not. 

Mr.  WcBB.  Do  yocr  know  whether  they  ever  had  a  suit  in  the  Commerce 
Court? 

Mr.  RiCHABDSON.  I  am  not  sure  that  I  ever  heard  of  any  one  that  was  ever 
before  that  court? 
Mr.  Webb.  Sir? 

Mr.  RicHAJLDSON.  I  axh  not  sure  that  I  know  of  any  that  were  ever  taken  to 
the  Commerce  Court. 

Mr.  Webb.  Do  you  know  that  your  railroad  ever  had  a  suit  before  the  Com- 
merce Commission? 
Mr.  Richardson.  The  Interstate  Commerce  Commission? 
Mr.  Webb.  Yes. 

Mr.  RicHABDSON.  Oh,  I  think  they  have  had  numerous  suits  by  themselves 
and  in  conjunction  with  other  companies. 

Mr.  Webb.  You  never  knew  that  this  Lighterage  case  In  which  the  Erie  Rail- 
road Co.  was  defendant  was  appealed  from  the  Interstate  Commerce  Commis- 
sion to  the  Commerce  Court — ^and  you  were  vice  president  of  the  railroad? 
Mr.  Richardson.  I  do  not  know  as  much  about  it  as  you  do. 
Mr.  Webb.  I  see  you  do  not,  if  you  do  not  know  that. 
Mr.  Richardson.  I  really  know  nothing  about  it  myself. 
Mr.  Webb.  I  do  not  suppose  you  knew,  then,  that  it  was  possible  for  your 
railroad  to  even  have  a  suit  before  the  Commerce  Court? 

Mr.  Richardson.  I  suppose  our  railroad  company  could  have  a  suit  before 
any  court  that  might  be  made. 

Mr.  Webb.  At  the  time  the  jud^e  called  on  you  did  you  think  it  possible  that 
your  railroad  might  ever  have  a  suit  before  his  court? 
Mr.  Richardson.  I  did  not  think  anything  about  it. 
Mr.  Webb.  But  you  knew  that  it  might  have  at  some  time? 
Mr.  Richardson.  I  might  know  a  good  many  things,  but  I  am  talking  about 
the  things  I  was  thinking  about  at  the  time. 

Mr.  Webb.  Did  you  know  that  the  Commerce  Court  was  the  court  where  they 
settled  the  railroad  rates  on  interstate  railroads? 
Mr.  Richardson.  I  certainly  did. 

Mr.  Webb.  Do  you  believe  that  Mr.  Brownell  would  have  brought  Judge 
Archlmld  into  your  office  and  introduced  the  Judge  to  you  in  the  manner  and 
way  he  did  had  he  not  known  the  purpose  which  the  Judge  had  in  his  nllnd? 

Mr.  Richardson.  I  have  never  known  Mr.  Brownell,  in  this  or  in  any  other 
case,  to  use  any  unfair  or  improper  methods. 

Mr.  Webb.  Do  you  think  that  is  an  answer  to  my  question  ? 
Mr.  Richardson.  I  think  so;  yes. 

Mr.  Webb.  I  will  i*epeat  it.  Do  you  believe  that  Mr.  Brownell  would  have 
brought  Judge  Archbald  Into  your  office  and  introduced  him  in  the  way  and 
manner  he  did  to  you  if  he  had  not  then  known  the  purpose  the  Judge  had  In 

mind? 

Mr.  Richardson.  I  do  not  l>elieve  I  can  answer  that  yes  or  no.     I  might 

say 

Mr.  Webb.  Read  the  question. 

The  reporter  read  as  follows: 

••  Mr.  Webb.  I  will  repeat  It.  Do  you  believe  that  Mr.  Brownell  would  have 
brought  Judge  Archbald  into  your  office  and  introduced  him  in  the  way  and 
manner  he  did  to  you  if  he  had  not  then  known  the  purpose  the  Judge  had  in 

mind?"  ^  ,     .^  x 

Mr.  Richardson.  Yes ;  I  do.    I  think  he  would  have  brought  anyone  in  that 

came  to  him  for  information. 

Mr.  Webb.  Did  he  ever  bring  anybody  else  to  you  In  the  last  10  years  who 
wanted  to  buy  an  interest  in  a  culm  bank  or  a  colliery  belonging  to  your 
railroad  or  coal  company? 

Mr.  Richardson.  1  have  no  idea.     He  has  brought  numerous  people  in  on 

numerous  subjects. 
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Mr.  Webb.  Do  you  know  of  one  that  he  has  brought  in  there  who  wanted  to- 
buy  the  company's  interest  in  coal  property;  becaufre  you  have  not  sold  nny 
and  you  were  not  trying  to  sell  any? 

Mr.  Richardson.  We  might  have  leased  our  interest  in  some  property. 

Mr.  Webb.  I  understand ;  but  this  is  not  a  leasing  proposition,  but  a  proposi- 
tion to  part  with  the  entire  title  In  the  Katydid  culm  bank— something  that 
you  had  never  done  in  five  years. 

Mr.  Richardson.  I  think  Mr.  Brownell  brought  him  in  simply  because  he 
came  to  him.    He  did  not  express  himself  in  any  particular  way  about  it. 

Mr.  Floyd.  Mr.  Richardson,  Mr.  Brownell  has  been  before  this  committee, 
and  he  testified  as  follows  in  answer  to  questions  by  the  chairman : 

"  The  Chairman.  Please  state  in  your  own  way,  Mr.  Brownell,  Just  what  took 
place  at  that  conference  or  that  meeting  between  you  and  Judge  Archbald  in 
your  ofllce  in  New  York  City. 

''Mr.  Brownell.  Judge  Archbald  called  at  my  office  something  before  12 
o'clock  on  that  day. 

"The  Chairman.  On  what  day? 

"  Mr.  Brownell.  On  Friday,  the  4th  of  August.  I  fix  the  time,  because  I  had 
an  engagement  between  the  hours  of  12  and  1,  and  therefore  in  waiting  him  had 
indicated  a  desire  for  an  early  appointment  rather  than  an  afternoon  appoint- 
ment.    I  was  also  preparing  to  leave  on  vacation  in  the  afternoon. 

"  The  Chairman.  Yes. 

"  Mr.  Brownell.  Judge  Archbald  stated,  in  substance,  that  he  was  interested 
in  an  endeavor  to  clear  up  the  title  to  certain  coal  property  in  the  ricinlty  of 
Scranton  belonging  to  third  parties — I  mean  by  that  otherwise  than  the  Hillside 
Coal  &  Iron  Co. — in  which  the  Hillside  Coal  &  Iron  Co.  had,  or  claimed  to  have» 
some  disputed  title  of  a  fractional  character." 

Did  not  Judge  Archbald  and  you  discuss  this  question  of  the  title,  and  did 
not  Judge  Archbald  explain  to  you  the  situation  about  the  title  to  that  property? 

Mr.  Richardson.  He  may  have  explained  to  me  about  what  Mr.  Brownell 
expressed  on  the  witness  stand.  He  made  some  explanation  of  it.  All  I  can 
recall  Is  that  he  called  my  attention  to  the  property  and  that  some  proposition 
had  been  made.  Whether  he  had  made  it,  or  his  clients,  or  what  It  was,  I  do 
not  remember. 

Mr.  Flotd.  Mr.  Brownell  states  that  Judge  Archbald  told  him  that  his  pur- 
pose was  or  that  he  was  interested  in  an  endeavor  to  clear  up  the  title  to  this 
coal  property  at  Scranton. 

Mr.  Richardson.  Yes. 

Mr.  Floyd.  Did  Judge  Archbald  tell  you  any  such  thing  was  his  purpose? 

Mr.  Richardson.  He  probably  did.  He  probably  told  me  the  very  thing  he 
told  Mr.  Brownell. 

Mr.  Floyd.  Did  he  not,  in  that  interview  that  he  had  witii  you,  show  that 
he  was  familiar  with  the  title,  and  give  you  information  about  the  title,  and 
explain  to  you  that  it  was  not  necessary  to  delay  the  sale  or  transfer  of  that 
property  on  account  of  the  title ;  that  you  could  simply  transfer  your  company's 
interest  and  that  they  would  look  after  the  other  interests  in  tiie  title,  and  if 
that  does  not  change  your  attitude? 

Mr.  Richardson.  I  have  no  recollection  at  all  about  what  he  might  have  said 
to  me,  or  what  he  offered,  or  what  he  might  have  said  about  the  title. 

Mr.  Floyd.  I  understood  you  to  say  in  resjionse  to  a  question  that  was  asked 
by  Mr.  McCoy  in  regard  to  your  conversation  with  Capt.  May  that  you  had  no 
present  recollection  of  what  you  did  say  to  Capt.  May  in  that  Interview.  Did 
I  understand  you  correctly? 

Mr.  Richardson.  Do  you  refer  to  the  interview  at  Scranton? 

Mr.  Floyd.  No;  the  second  interview — not  at  Scranton. 

Mr.  Richardson.  At  New  York? 

Mr.  Floyd.  I  understood  you  to  say  that  you  did  have  an  accurate  recollec* 
tion  of  what  occurred  at  the  interview  at  Scranton. 
Mr.  Richardson.  Yes. 

Mr.  Floyd.  And  that  of  the  interview  subsequently  at  New  Y6rk  you  had  no 
present  recollection,  and  were  basing  your  testimony  upon  what  your  custom 
was,  and  what  you  knew  you  must  have  done  from  your  habits  of  business 
and  custom.    Did  you  so  state? 

Mr.  Richardson.  It  was  probably  one  out  of  numerous  questions,  and  I  told 
him  to  go  ahead  and  investigate. 

Mr.  Floyd.  Do  you  mean  to  give  the  same  impression  with  regard  to  your 
interview  with  Judge  Archbald?  Are  you  basing  your  statement  of  what 
occurred  there  on  your  habitual  custom  as  a  business  man? 


IMPEACHMENT  OF  BOBERT  W.   ABGH6ALD.  349 

Mr.  Richardson.  No  ;  what  I  told  Judge  Archbald  and  what  I  told  Gapt.  May 
would  be  two  vastly  different  things  on  the  same  subject. 

Mr.  B^ix)VD.  I  understand.  But  what  Is  your  present  recollection— not  from 
your  habits  of  business,  or  what  you  would  be  likely  to  do?  What  is  your 
present  recollection  of  what  did  occur  between  you  and  Judge  Archbald? 

Mr.  RiCHAKDSoN.  I  can  base  my  recollection  on  what  occurred  yesterday 
afternoon.  A  man  comes  in  to  see  me  about  some  coal-property  case  that  he 
has  up.  I  say  that  I  know  something  about  it.  I  do  not  assume  to  know  the 
details.  I  may  know  more  than  I  confess  to  him,  but  all  I  can  say  is  that  I 
will  submit  it  to  my  next  subordinate  officer  the  next  time  I  see  him,  and  I 
base  my  action  on  what  he  tells  me  at  that  time. 

Mr.  Floyd.  That  is  no  answer  to  my  question.  My  question  is  for  you  to 
state  now  what  is  your  present  recollection  of  your  interview  with  Judge  Arch- 
bald, when  Mr.  Brownell  Introduced  him  to  you  on  that  occasion,  the  first  time 
you  had  ever  met  him. 

Mr.  Richardson.  I  think  I  jcave  it  early  in  my  testimony,  but  it  was  to 
the  eff^t  that  he  was  interested,  or  interested  with  others,  in  the  Katydid 
culm  bank ;  and  I  said  yes,  I  knew  something  about  it,  because  Capt.  May  bad 
taken  me  there  and  showed  it  to  me  and  explained  it  to  me,  and  that  the  next 
time  I  saw  him  I  should  take  it  up  with  him  and  ascertain  what  was  holding 
Hup. 

Mr.  Floyd.  You  understood  that  he  was  interested  individually,  or  with 
others,  or  for  others,  in  the  purchase  of  that  property,  did  you  not? 

Mr.  Richardson.  Yes. 

Mr.  Floyd.  You  got  that  idea? 

Mr.  Richardson.  Yes;  he  wanted  to  acquire  the  bank  and  wash  It.  as  I 
understood  it.    What  he  was  trying  to  do  with  it  I  did  not  know.' 

Mr.  Floyd.  That  is  all. 

The  Chairman.  Are  there  any  other  questions,  gentlemen?  Mr.  Worthington, 
do  you  wish  to  ask  Mr.  Richardson  any  questions? 

Mr.  Worthington.  Yes.  Do  you  know^  of  a  dump  owned  by  the  HIlIsUlo  com- 
pany called  the  Florence  dump? 

Mr.  Richardson.  I  have  beard  of  it,  and  knew  it  at  one  time. 

Mr.  Worthington.  Do  you  remember  whether  that  Is  one  dump  that  your 
company  sold  within  recent  years — sold  its  interest  in? 

Mr.  Richardson.  My  recollection  is  that  they  sold  it  to  some  one. 

Mr.  Worthington.  Now,  about  this  very  dump,  the  Katydid  dump.  Do  you 
remember  that  within  recent  years  you  offered  to  sell  that  very  dump,  or  your 
Interest  in  it,  to  the  Du  Pont  Powder  Co.  for  $2,000? 

Mr.  Richardson.  Well,  that  Is  subsequent  iee<3lleotlon.  I  might  have  known 
at  one  time  in  regard  to  it  and  dismissed  It  from  my  mind. 

Mr.  Worthington.  I^t  me  ask  you  whether.  In  anything  you  did  In  this 
matter,  you  took  any  action  or  did  anything  or  suggested  anything  on  account  of 
Judge  Archbald's  supposed  i)Ower  or  influence  as  a  member  of  the  Commerce 
Court? 

Mr.  Richardson.  None  whatever. 

Mr.  Worthington.  Do  you  know,  as  a  matter  of  fact,  whether  Mr.  BrownelTs 
introduction  of  Mr.  Archbald  to  you  was  a  few  days  before  the  30th  of  August, 
1911,  or  a  few  weeks,  or  a  few  months? 

Mr.  Richardson.  I  could  not  say  that. 

Mr.  Worthington.  You  do  not  mean  to  assent  to  the  Idea  that  it  was  Imme- 
diately before  the  30th  of  August? 

Mr.  Richardson.  I  can  not  fix  the  date  at  all.  It  was  probably  two  or  three 
months  after  my  interview  at  Scranton. 

Mr.  Worthington.  On  page  106  of  Serial  3  It  appears  that  Mr.  Brownell 
stated  that  the  Interview  was  on  the  4th  of  August,  and  the  option,  as  it  Is 
called,  was  not  given  until  the  30th  of  August. 

T^et  me  ask  you,  If  you  can  fix  the  time,  how  long  it  was  before  the  30th  of 
August  that  you  had  your  first  talk  with  Capt.  May,  when  you  said  that  he  had 
better  let  the  matter  rest  because  of  the  complications  concerning  the  title? 

Mr.  Richardson.  I  understood  from  him  that  It  was  the  latter  part  of  June, 
but  I  would  have  only  his  statement  of  it. 

Mr.  Worthington.  Can  you  tell  us  whether  there  was  any  personal  confer- 
ence before  the  30th  of  August? 

Mr.  Richardson.  I  can  not.  I  might  possibly  go  back  In  my  correspondence 
file  and  fix  on  some  things  that  were  near  the  date.  That  would  be  Immaterial, 
I  imagine. 
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Mr.  WoBTHiNGTON.  Is  this  Katydid  dump  on  the  ])ne  of  the  Erie  Railroad  or 
the  Hillside? 

Mr.  Richardson.  My  recollection  is  that  it  is  on  the  New  York,  Susquehanna 
&  Western  Railroad,  near  the  the  Hillside  junction. 
Mr.  WOBTHINGTON.  The  Hillside  Co.  is  not  a  railroad? 
Mr.  RicHABDsoN.  No,  sir;  the  Hillside  Coal  &  Iron  Co.  is  a  coal  company. 
Mr.  WoBTHiNQTON.  How  far  is  it  from  your  line?    How  far  is  the  Katydid 
coal  dump  from  the  Erie  line — the  nearest  point? 

Mr.  RiCHABDsoN.  I  should  think  it  was — ^well,  not  over  5  miles  nor  less  than 
half  a  mile.  It  is  close  to  the  Hillside  junction.  I  do  not  know  just  the  dis- 
tance. 

Mr.  McCoT.  Would  the  coal  from  the  Katydid  dump  be  shipped  over  the  Erie 
or  over  the  Susquehanna? 

Mr.  RiCHABDBON.  I  think  it  could  be  shipped  over  both  roads,  but  it  would 
probably  go  over  the  Susquehanna.  I  think  it  could  be  shipped  over  bofli  roads 
from  the  Hillside  junction. 

Mr.  MoCoY.  Do  not  these,  coal-carrying  companies  have  arrangements  with 
each  other  by  which  in  a  situation  of  that  kind  they  charge  the  shipping  rail- 
road what  they  would  charge  themselves,  so  to  speak,  for  shipping  the  coal? 

Mr.  Richardson.  Well,  they  have  some  arrangement,  but  that  is  all  made  by 
the  traffic  department.    I  do  not  have  anything  to  do  with  that 

Mr.  McCoy.  In  other  words,  if  the  Erie  company  owned  a  coal  mine  on  the  line 
of  the  Susquehanna,  it  would  not  cost  it  any  more  to  ship  the  coal  than  it  would 
to  ship  coal  from  a  mine  on  the  Erie  line  itself.    Is  not  that  a  fact? 

Mr.  Richabdson.  I  am  not  sure  about  that.  I  am  inclined  to  think  that  the 
Susquehanna  road  would  ship  its  own  coal  through  from  the  operations  on  its 
line. 

Mr.  McCoy.  That  may  be,  but  my  point  is  this :  Here  is  an  Erie  coal  property 
on  the  line  of  the  Susquehanna  Railroad  or  more  accessible  to  the  Susquehanna 
than  to  the  Erie. 
Mr.  Richabdson.  Yes. 

Mr.  McCoy.  The  Susquehanna  would  ship  the  coal  to  Hoboken,  for  instance, 
or  wherever  you  ship  it — to  Jersey  City — mined  by  the  Erie  company  just  as 
cheaply  as  it  would  ship  the  coal  which  one  of  its  own  properties  produce;  or,  in 
other  words,  it  would  charge  the  Erie  for  shipping  the  coal  what  it  chargee 
against  its  own  company  when  it  ships  its  own  coal.     Is  not  that  the  fact? 

Mr.  Richabdson.  I  can  not  give  you  that  directly.  I  can  only  say  that  I 
assume  that  they  have  some  reciprocal  arrangement  whereby  they  balance  those 
things  up. 

Mr.  Nobbis.  Did  I  understand  you  to  say,  in  answer  to  Mr.  Worthington*8 
question,  that  the  Katydid  dump  was  not  on  the  line  of  your  railway? 

Mr.  Richabdson.  I  am  only  giving  my  recollection.    My  recollection  is  that 

it  is  on  the  New  York,  Susquehanna  &  Western  line,  near  the  Hillside  junction. 

Mr.  NoRRis.  There  are  probably  several  roads  that  run  so  near  to  it  that  it 

might  be  said  to  be  on  all  of  them.     What  I  want  to  know  is,  is  it  or  not  on 

your  line— that  is,  on  the  Erie  line? 

Mr.  Richabdson.  I  think  not.  If  you  will  let  me  give  the  best  of  my  recollec- 
tion, it  Is  on  the  New  York,  Susquehanna  &  Western.  I  do  not  think  it  can  be 
on  the  line  of  any  other  company. 

Mr.  NoRBis.  Is  it  not  true  that  your  line  could  build  to  it  without  building  on 
any  other  line  except  this  tract  upon  which  the  dump  is  located? 
Mr.  Richabdson.  I  have  no  way  of  knowing  that    I  do  not  know. 
Mr.  Nobbis.  Did  you  ever  offer  to  sell  this  before? 

Mr.  Richabdson.  I  have  known  of  the  operation,  but  I  do  not  recollect  that 
transaction  ever  coming  up  before. 
Mr.  Nobbis.  You  did  not  know  anything  about  it,  did  you? 
Mr.  Richardson.  I  doubtless  had  it  in  my  mind,  but  it  was  not  impressed  on 

my  memory. 

Mr.  Nobbis.  It  seems  to  me  In  this  particular  sale  to  Judge  Archbald  that  It 
was  necessary  to  get  your  mind  to  operating;  that  you  had  charge  of  it,  in 
other  words,  and  your  recommendation  controlled  the  situation  so  far  as  this 
sale  was  concerned.    Is  not  that  true? 

Mr.  Richabdson.  I  think  that  is  true. 

Mr.  Nobbis.  That  is  my  understanding  of  it. 

Mr.  Richabdson.  But  the  ma'ter  would  come  to  me  no  matter  from  what 
source  it  had  originated. 

Mr.  Nobbis.  It  would  go  to  you,  and  it  would  be  necessary  to  receive  your 
sanction  in  order  to  make  the  sale? 


IMPBACHMENT  OF  BOBEBT  W.  ABGHBALD.  351 

Mr.  RicHABDsoN.  That  is  perfectly  right 

Mr.  NosBis.  In  their  attempted  sale  or  offered  sale  it  had  never  been  carried 
to  Buch  an  extent  that  it  had  reached  yon? 

Mr.  RicHABDsoN.  I  would  not  say  that  Over  a  course  of  10  or  12  years  prob- 
ably  a  great  many  things  would  be  brought  out  that  I  would  forget  about. 

Mr.  NoBBis.  Who  was  the  man  here  that  said  that  he  had  been  tiding  to  sell  it 
for  $2,000? 

Mr.  Martin.  That  was  the  Du  Pont  Powder  Go.    Is  that  the  one  you  mean? 

Mr.  NoBBis.  Do  you  know  anything  about  the  Du  Pont  Powder  Go.  proposition? 

Mr.  RiGHABDSON.  I  may  have  known  about  it  at  the  time,  but  I  do  not  recall 
it  now. 

Mr.  NoBius.  You  do  not  remember  it  now? 

Mir.  RiGHABDSON.  I  remember  it  now,  because  I  -have  heard  subsequent  con- 
versation about  it,  just  as  I  have  about  the  Florence  culm  bank,  when  the  gen- 
tleman here  inquired  of  me  if  we  had  disposed  of  our  interest  in  it 

Mr.  NoBBis.  Did  you  ofter  to  sell  your  interest  in  the  Katydid  culm  bank  to 
the  Du  Pont  Powder  Go.  for  $2,000? 

Mr.  Richardson.  It  might  have  been  carried  out  subject  to  my  approval,  and 
brought  to  me.    I  do  not  think  it  was. 

Mr.  NoBBis.  Gan  you  tell  us  now  whether  you  would  hav6  been  inclined  tx) 
recommend  the  sale  of  the  interest  for  $2,000? 

Mr.  RiGHABDSON.  It  would  depend  upon  the  presentation  of  the  case  to  me. 

Mr.  NoBBis.  What  do  you  mean  by  that? 

Mr.  RiGHABDSON.  If  Oapt  May  had  made  a  very  full  and  complete  argument 
in  regard  to  the  ownership,  title,  and  value  of  the  property,  and  possibly  had 
come  down  to  explain  it  to  me,  I  might  have  approved  it. 

Mr.  NoRBis.  Assuming  that  Gapt  May  would  tell  you  the  truth,  and  would 
tell  you  the  same  in  one  case  that  he  would  in  another,  would  you  have  been 
inclined  to  sell  to  the  Du  Pont  Powder  Go.  for  $2,000  what  you  were  selling  to 
Judge  Archbald  or  Mr.  Williams,  whichever  it  might  be,  for  $4,500? 

Mr.  RiGHABDSON.  I  would  assume  always  that  Gapt.  May  was  telling  me  the 
truth,  and  whatever  recommendations  he  made,  even  if  I  saw  nothing  was  to  be 
made  on  it,  I  would  approve  it 

Mr.  NoBBis.  But  you  say  it  would  depend  upon  what  Gapt.  May  said  as  to 
whether  you  would  accept  $2,000.  Assuming  that  Gapt.  May  would  say  the  same 
thing  when  the  Du  Pont  people  came  to  him  that  he  would  say  when  Judge 
Archbald  came  to  him — assuming  that,  would  you  have  been  likely  to  have 
taken  that  for  your  interest?    Would  you  have  accepted  $2,000? 

Mr.  RiGHABDSON.  If  it  is  possible  to  assume  those  things.  I  would  accept  it 
and  approve  it. 

Mr.  NOBBis.  You  would  have  accepted  $2,000? 

Mr.  RiGHABDSON.  Without  question,  if  the  whole  matter  was  clear  and 
straightforward.    It  might  be  good  policy.    I  can  tell  better  after  it  works  out 

Mr.  NoBBis.  Do  you  mean  by  that  that  you  probably  did  instruct  May  to  sell 
it  for  $2,000? 

Mr.  RiGHABDSON.  I  have  not  any  recollection  on  the  subject,  either  good  or 
bad.    I  do  not  believe  he  ever  took  it  up  with  me. 

Mr.  NoBBis.  This  price  of  $4,500  was  fixed  on  his  recommendation,  was  it? 

Mr.  RiGHABDSON.  I  have  never  seen  that  recommendation.  It  has  not  come 
tome. 

Mr.  NoBBiB.  How  did  that  price  come  to  be  fixed? 

Mr.  RiGHABDSON.  I  just  heard  it  here,  when  the  letter  was  read  offering  it 
at  that  price. 

Mr.  NoBBis.  You  did  not  know  anything  about  that? 

Mr.  RiGHABDSON.  Ycs;  because  I  have  seen  copies  of  the  letter  since  I  have 
been  here. 

Mr.  NoBBis.  Who  originated  the  price? 

Mr.  RiGHABDSON.  I  have  no  doubt  that  Gapt  May  originated  it.  I  think  it 
Is  within  his  power  to  do  so. 

Mr.  NoBBis.  What  I  mean  is,  if  you  were  going  to  sell  the  property,  who 
would  fix  the  price?  Would  Gapt  May  offer  to  sell  it  for  $4,500  without  first 
getting  your  consent  to  that? 

Mr.  RiGHABDSON.  I  think  the  price  would  really  be  fixed  between  him  and  me. 

Mr.  NoBBis.  You  have  not  anything  to  do  with  fixing  the  price? 

Mr.  RiGHABDSON.  I  have  not  fixed  it. 

Mr.  NoBBiB.  There  was  an  offer  to  sell  it  for  $4,500  after  the  judge  consulted 
you  about  it? 

Mr.  RiGHABDSON.  Yes ;  and  I  may  have  approved  it  and  may  not. 
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Mr.  NoBRis.  But  he  had  made  that  offer  as  manager  of  the  company  to  sell 
it  for  $4,500,  and  he  had  never  consnlted  with  yon  about  the  price? 

Mr.  RiCHASDBON.  I  do  not  recall  hlB  consulting  me  at  all  about  the  $4,600 
price. 

Mr.  NoBBis.  You  know  that  he  offered  it  for  $4,600? 

Mr.  Richardson.  I  saw  that  by  the  letter  that  was  just  read. 

Mr.  NoBBis.  Tou  do  not  know  what  fixed  In  his  mind  that  he  should  get  that 
amount  of  $4,600? 

Mr.  RiCHABDsoN.  Oh,  I  am  inclined  to  think  that  he  thought  it  was  probably 
a  couple  of  thousand  dollars  more  than  I  thought  he  might  be  able  to  get  for 
it,  and  consequently  it  would  be  such  a  good  price  that  I  would  not  fail  to 
approve  It.    And  for  that  amount  of  money  I  certainly  would  approve  it. 

Mr.  NoRBis.  You  would  approve  anything  that  he  recommended? 

Mr.  RiCHABDsoN.  Ansrthing  that  he  would  recommend  for  $4,600,  if  it  was 
worth  twice  that  much,  to  keep  his  recommendation  good. 

Mr.  NoBBis.  I  am  trying  to  get  at  the  proposition  whether  he  had  authority 
to  fix  a  price.    You  first  said 

Mr.  RicHABDsoN.  Let  it  go  that  he  had  authority.    Let  it  go  that  way. 

Mr.  NoRBis.  I  do  not  want  it  to  go  at  that,  unless  it  is  the  truth,  you  know. 

Mr.  RICHABDSON.  I  said  it  would  lie  between  us.  I  said  that  anything  I 
disapproved  would  be  rejected. 

Mr.  NoBBis.  If  you  said  you  would  sell  for  $4,600  he  would  have  to  sell  it? 

Mr.  RicHABDsoN.  Yes.  I  would  have  that  authority  as  an  executive  ofQcer 
of  the  company. 

Mr.  XoBBis.  Did  you  not  have  authority  to  fix  the  price? 

Mr.  Richardson.  Yes ;  as  an  executive  officer. 

Mr.  Webb.  I  want  to  read  Capt  May's  testimony  in  this  connection : 

"  Mr.  RrcKER.  While  it  is  true  that  you  had  given  some  consideration  to  the 
sale  of  this  culm  pile  before  your  trip  to  New  York,  at  the  time  you  conferred 
with  your  superior  officer,  Mr.  Richardson,  you  had  never  fixed  a  price  on  it 
until  after  that,  had  you? 

"  Mr.  May.  No ;  I  had  not." 

So  it  seems  that  he  had  never  fixed  a  price  on  that  culm  bank  until  he  had 
seen  you.     [Reading  further:] 

"  Mr.  i?YoYD.  Capt.  May,  you  stated  that  when  you  first  mentioned  this  matter 
to  your  superior  officer,  Mr.  Richardson,  he  protested  or  objected  on  account  of 
title,  and  that  afterwards  he  acquiesced? 

**  Mr.  May.  Yes. 

"  Mr.  Floyd.  After  you  had  this  interview  in  New  York,  or  at  that  time,  was 
when  he  acquiesced  in  your  recommendations,  was  it  not? 

"Mr.  May.  When  I  had  the 

"  Mr.  Fix)YD.  When  he  told  you  in  New  York  to  go  on  with  the  deal,  you 
understood  that  to  be  an  acquiescence  in  your  former  recommendations  to 
sell  it? 

"  Mr.  May.  Yes,  sir ;  I  did — to  further  consider  it. 

"  Mr.  Floyd.  To  further  consider  it? 

*'  Mr.  May.  But  that  did  not  close  the  bargain,  by  any  means. 

"  Mr.  Floyd.  I  understand  that;  but  you  understood  that  all  his  objections  to 
the  transaction  were  withdrawn,  and  you  were  to  proceed  with  the  negotiations? 

"Mr.  May.  That  we  could  further  take  It  up;  yes." 

I  wanted  to  state  that  the  4th  of  August  1911,  was  when  Judge  Archbald 
called  on  you  in  your  office ;  on  the  25th  day  of  August,  in  obedience  to  a  request 
from  you,  Capt.  May  went  to  New  York  to  see  you,  and  on  the  30th  day  of 
August  Capt.  Aiay  writes  a  letter  giving  to  Mr.  Williams  a  price  on  the  Katydid 
culm  bank.  Would  you  not  judge  from  Capt  May's  testimony  that  that  pro- 
cedure was  produced  because  the  judge  had  called  on  you  on  the  4th  day  of 
August;  and  that  that  is  the  reason  for  your  change  of  attitude  In  this  matter? 

Mr.  Richardson.  I  do  not  like  to  give  you  my  judgment  on  Capt.  May's  testi- 
mony. It  struck  n)e  that  by  your  questions  right  there  you  were  trying  to  get 
him  to  say  something  that  he  did  not  want  to  say ;  but  he  was  finally  compelled 
to  say  that  I  instructed  him  to  take  up  the  case  and  carry  it  to  a  concluaicm. 

Mr.  Webb.  One  more  question.    You  know  Mr.  Brownell  well  ? 

Mr,  Richardson.  Quite  well. 

Mr.  W^EBB.  He  has  an  office  In  your  building? 

Mr.  RicHABDSoN.  Yes. 

Mr.  Webb.  Just  across  the  hall  from  you? 

Mr,  Richardson.  Yes. 
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Mr.  Webb.  Did  yoD  Dot  know  that  Mr.  Brownell  appeared  for  your  railroad 
In  the  Lighterage  case  in  the  Commerce  Court?  i 

Mr.  Richardson.  I  did  not  know  of  the  Lighterage  case  specially,  but  I  knew 
that  all  of  the  legal  cases  of  the  Erie  Railroad  he  was  very  much  Interested  in. 

Mr.  Webb.  In  the  Restricted  Rate  cases — did  you  know  Mr.  Brownell,  who 
has  an  office  right  across  the  hall  from  you,  appeared  on  behalf  of  the  railroad 
before  the  Commerce  Court  in  the  Restricted  Rate  cases  and  in  the  Lighterage  , 

cases?  I 

Mr.  Richardson.  I  Imow  he  appears  for  the  Erie  In  every  legal  case  they 
have,  no  matter  what  it  might  be.  I  have  no  recollection  of  any  particular  case. 
My  duties  are  so  much  more  than  I  can  properly  perform  now  that  it  takes 
all  of  my  time,  and  I  am  not  interesting  myself  in  Mr.  Brownell's  duties  with 
the  railroad. 

Mr.  Webb.  But  you  are  interested  in  the  Erie  Railroad? 

Mr.  Richardson.  Certainly  I  am.  I  am  Interested  in  the  Erie,  first,  last, 
and  always. 

Mr.  Webb.  Do  you  want  to  tell  us  that  you  never  knew  the  Brie  Railroad  Co. 
had  a  suit  before  the  C^ommerce  Court?  | 

Mr.  Richardson.  I  might  know  those  things  from  day  to  day,  but 

Mr.  Webb.  Had  you  heard  it  said  that  the  Erie  Railroad  was  a  party  to  a 
suit  in  the  Commerce  Court  in  1911?  Did  you  not  hear  about  It?  You  are  the 
vice  president  of  the  company.    Did  you  not  know  there  was  a  suit  pending? 

Mr.  Richardson.  I  might  have  read  about  it  in  the  newspapers  or  some  people  | 

might  have  told  me.  i 

Mr.  Webb.  Is  it  not  probable  that  you  did  hear  that  the  railroad  of  which 
you  are  the  vice  president  did  have  such  a  suit? 

Mr.  Richardson.  I  do  not  know.  There  is  hardly  any  Important  case  that 
could  come  up  that  some  one  would  not  8i)eak  to  me  about  at  some  time.  I 
am  perfectly  willing  to  go  in  testimony  to  that  effect 

Mr.  Webb.  All  right,  sir.    That  is  all. 

Mr.  NoRRis.  Mr.  Richardson,  you  said  that  this  Katydid  dump  was  on  what 
road? 

Mr.  Richardson.  I  said  that  to  my  recollection  it  Is  on  the  New  York,  Sus- 
quehanna &  Western  Railroad. 

Mr.  NoRRis.  What  connection  does  the  New  York,  Susquehanna  &  Western 
Railroad  have  with  the  Erie? 

Mr.  Richardson.  It  is  a  very  few  miles  to  the  Hillside  junction,  where  they 
cross. 

Mr.  NoRRis.  I  mean  as  to  the  ownership,  operation,  and  so  forth? 

Mr.  Richardson.  The  Erie  Railroad  Co.  owns  a  good  part  of  the  capital  stock 
of  the  New  York,  Susquehanna  &  Western  Railroad  Co.,  but  It  is  operated  spe- 
cifically by  itself. 

Mr.  NoRRis.  Are  there  any  of  the  oflSclals  of  one  that  are  officials  of  the  other? 

Mr.  Richardson.  I  should  say  that  a  greater  part  of  them  are.  It  is  economy, 
sir. 

Mr.  NoRRis.  They  have  practically  the  same  officers? 

Mr.  Richardson.  Pretty  much  so,  I  should  say. 

Mr.  NoRRis.  The  stock  In  one  road  is  owned  by  the  other  mostly. 

Mr.  Richardson.  The  majority  of  the  stock  of  the  New  York,  Susquehanna  & 
Western  Railroad  Co.  is  in  the  Erie  Railroad  Co. 

Mr.  NoRRis.  Is  not  the  Katydid  culm  bank  on  your  railroad?  You  said  in 
answer  to  a  question  by  the  attorney  for  Judge  Archbald  that  this  property 
was  not  on  your  railroad,  or  words  to  that  effect,  as  I  understood. 

Mr.  Richardson.  I  did  not  mean  it  to  be  understood  In  that  way.  I  meant 
that  it  was  accessible  for  shipment  by  the  Hillside  Coal  &  Iron  Co. 

Mr.  NoRRis.  There  is  no  difference,  so  far  rs  th;it  is  concerned,  is  there,  be- 
tween your  railway  niul  the  Susiiiielianna?     It  is  all  one  system,  is  it  not? 

Mr.  Richardson.  No;  I  would  differentiate  them. 

Mr.  NoRRis.  Are  you  an  officer  in  the  New  York,  Susquehanna  &  Western? 

Mr.  Richardson.  Yes,  sir:  vice  president. 

Mr.  NoRRis.  Apd  what  position  do  yon  hold  in  the  other? 

Mr.  Richardson.  I  am  vice  president  of  that,  too. 

Mr.  NORRIS.  You  are  vice  president  of  that  also?      ^ 

Mr.  Richardson.  Yes,  sir. 

Mr.  NoRRis.  And  you  are  vice  president  of  the  coal  company? 

Mr.  Richardson.  Yes,  sir. 
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Mr.  NoBBis.  You  do  not  want  the  committee  to  understand  that  these  two 
railroads  are  independent  of  each  other  and  that  both,  on  the  other  hand,  are 
Independent  of  this  coal  company,  do  yon? 

Mr.  Richardson.  They  are  so  particularly  anxious  that  we  have  everyone 
believe  that  that  they  keep  all  their  accounts  separate. 

Mr.  NoBBis.  Who  is  particularly  anxious? 

Mr.  Richardson.  Everyone,  all  concerned — the  legislatures  and  everyone  in- 
terested in  politics,  and 

Mr.  NoBBis.  I  want  to  know  if  that  is  what  you  want  us  to  understand.  That 
was  tbe  impression  you  left  with  me. 

Mr.  Richardson.  That  is  the  impression  that  I  want  to  give. 

Mr.  NoRBis.  They  are  independent  concerns? 

Mr.  Richardson.  They  are  independent  concerns,  and  I  am  attempting  at  un- 
necessary expense  to  keep  them  so. 

Mr.  NoBBis.  As  the  vice  president  of  one  railroad  you  get  into  bitter  competi- 
tion with  yourself  as  the  vice  president  of  the  other  railroad ;  and  as  the  vice 
president  of  the  coal  company  you  fight  both  of  the  railroads,  do  you  not? 

Mr.  Richardson.  If  provocation  came  I  would  have  to  produce  it  myself,  but 
I  am  not  very  likely  to  produce  complications  for  myself. 

Mr.  NoRRis.  It  is  not  very  likely  that  as  vice  president  of  the  Erie  Railroad 
Go.  Mr.  Richardson  would  get  into  a  bitter  controversy  with  Mr.  Richardson  as 
the  vice  president  of  the  Susquehanna  road? 

Mr.  Richardson.  That  is  not  quite  liable  to  happen,  of  course. 

Mr.  NoRRis.  I  did  not  think  it  was. 

Mr.  Richardson.  No;  it  would  not  be. 

Mr.  NoRRis.  Your  answer  to  Mr.  Worthington's  question  left  the  impression 
on  me  that  this  property,  the  Katydid  property,  was  not  on  your  line  of  railroad. 

Mr.  Richardson.  I  did  not  mean  to  give  such  an  impression.  I  knew  it  was 
on  eitber  the  Erie  or  the  New  York,  Susquehanna  &  Western,  and  I  think  it  is 
on  the  last  one.    I  presume  it  is  there. 

Mr.  NoRRis.  The  point  is  this :  If  it  is  on  your  line  of  railway  you  would  have 
shipping  advantages  that  other  roads  would  not  have.  It  came  out  from  the 
question  of  Mr.  Mc€k>y,  who  wanted  you  to  give  him  a  list  of  the  properties  that 
you  hf>d  offered  to  sell,  and  I  wanted  him  to  limit  that  list  to  properties  that 
were  not  on  your  railroad — property  located  like  the  Katydid,  on  the  Susque- 
hanna line.    That  is  owned  by  the  Erie? 

Mr.  Richardson.  No ;  it  is  owned  by  the  Hillside  Ck)al  ft  Iron  Go. 

Mr.  NoRRis.  I  mean  the  railroad. 

Air.  Richardson.  You  mean  the  Susquehanna  road  is  owned  by  the  Erie? 

Mr.  NoRRis.  Yes. 

Mr.  Richardson.  Part  of  it  is. 

Mr.  Norris.  The  coal  company  does  not  own  the  railroad? 

Mr.  Richardson.  No. 

Mr.  Norris.  But  the  railroad  owns  the  coal  company? 

Mr.  Richardson.  The  Erie  Railroad  owns  part  of  the  stock  of  the  New  York, 
Susqueht*nna  &  Western  Railroad. 

Mr.  Norris.  They  are  ail  controlled  by  the  same  men? 

^fr.  Richardson.  They  could  control  tbem. 

Mr.  Norris.  Well,  they  do,  do  they  not? 

Mr.  RICHARDSON.  They  do  to  some  extent  and  to  some  extent  they  do  not,  by 
reason  of  the  l«w. 

Mr.  Norris.  They  do  as  much  as  they  dare  under  the  law? 

Mr.  Richardson.  They  are  doing  their  best  to  protect  the  public  and  everyone 
and  their  own  interest,  which  is  identical. 

.Mr.  Norris.  I  wanted  to  have  the  evidence  show  whether  this  particular  coal 
dump  was  on  your  railroad. 

Mr.  Richardson.  Mi^y  I  say  in  answer  to  that  it  is  on  the  New  York,  Susque- 
hann-i  &  Western  Railroad? 

Mr.  Norris.  Yes;  but  that  road  is  the  same  as  yours? 

*Mr.  Richardson.  It  is  owned  and  controlled  by  the  Erie  Railroad  Co. 

Mr.  Norris.  That  makes  it  vevtectly  plain.  I  wanted  to  have  that  go  into  the 
record,  because  as  you  left  it  It  was  not  on  your  railroad,  and  therefore  it  was 
not  desf ruble  property  for  you,  because  you  would  have  to  get  the  consent  of 
some  other  railroad  to  ship  it 

Mr.  Richardson.  I  want  it  clear  that  if  the  Hillside  Coal  &  Iron  Co.  owned 
the  property  or  an  Interest  in  it  they  would  have  perfect  shipping  facilities. 

Mr.  Norris.  The  Hillside  Coal  &  Iron  Co.  would  not  have  very  much  more 
difficulty  in  making  arrangements  through  Its  vice  president  with  the  Erie 
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Railroad  Co.'s  vice  president  tlian  it  would  with  the  vice  president  of  the  Su»> 
quehanna,  would  it? 

Mr.  RiCHABDSON.  But  I  am  not  in  charge  of  the  traffic  of  the  Erie  Railroad. ' 
I  would  have  to  see  another  officer  entirely — if  I  saw  him. 

Mr.  NoBBis.  As  vice  president  of  the  coal  company  you  could  have  the  vice 
president  of  the  railroad  company  see  the  traffic  manager  of  the  railroad  com- 
pany, and,  perhaps,  get  into  very  friendly  relationship,  could  you  not? 

Mr.  Richardson,  if  I  wanted  to  gf^t  into  trouhle,  I  might  influence  him  very 
much,  I  think. 

Mr.  NoRBis.  That  is  alL 

The  Ohaibman.  Gentlemen,  do  you  desire  to  ask  the  witness  any  further 
Questions? 

Mr.  Mabtin.  1  would  like  to  ask  one  question:  Did  you  ever  see  this  dump 
yourself,  Mr.  Richardson? 

Mr.  RicHABDsoN.  I  saw  it,  the  testimony  is,  last  June,  when  Capt.  May 
showed  it  to  me  purposely,  saying  that  the  subject  of  its  disposition  later  would 
come  up,  and  he  wanted  me  to  see  it. 

Mr.  Mabtin.  Did  you  look  at  it  with  reference  to  its  location  or  with  refer- 
ence to  the  other  railroads  around  there?  What  I  am  getting  at  is  in  line  with 
Judge  Norris's  questions.  Is  this  dump  accessible  to  either  the  Susquehanna 
road  or  the  Erie  road  without  some  other  connecting  line? 

Mr.  RiCHABDSON.  I  assume  it  was  accessible  to  the  New  York,  Susquehanna  & 
Western  Railroad,  because  I  knew  Robertson  &  Law  operated  and  shipped  coal 
that  way ;  and  if  we  secured  the  operation  of  it  we  would  send  our  shipments 
out  that  way. 

Mr.  BIabtin.  That  is  all.    I  thought  there  was  another  railroad. 

The  Chaibman.  Mr.  Richardson,  you  may  be  discharged  from  further  attend- 
ance upon  tiie  committee. 

Mr.  RiCHABDSON.  Thank  you  very  much.  I  should  like  to  say  to  the  chnir- 
man  and  to  the  committee  that  if  my  testimony  is  needed  further  and  a  tele- 
gram is  sent  to  me  at  New  York,  I  shall  be  very  glad  to  respond  to  it  I  expect 
to  be  back  there  by  the  first  of  the  week. 

Mr.  Manager  Wbbb.  Mr.  President,  we  would  like  to  have  now  the 
witness  Thomas  Howell  Jones  called. 
Thomas  H.  Jones  appeared. 

The  PsEsmENT  pro  tempore.  State  your  name  and  residence. 
Mr.  Jones.  Thomas  H.  Jones,  1144  Academy  Street,  Scranton,  Pa. 

Thomas  H.  Jones,  having  been  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Q.  (^By  Mr.  Manager  Webb.)  Mr.  Jones,  are  you  called  Thomas 
Howell  Jones? — ^A.  Yes,  sir. 

Q.  That  is  your  real  name? — A.  Yes,  sir. 

Q.  Do  they  call  you  Thomas  Hart  Jones  ? — ^A.  No,  sir. 

Q.  Do  they  call  you  Thomas  Star  Jones?— A.  Sometimes  they 
do :  yesj  sir. 

Q.  Did  you  ever  secure  an  option  from  E.  J.  Williams  on  the 
Katydid  culm  bank  ? — A.  Yes,  sir. 

Q.  When  was  it? — ^A.  April. 

Q.  What  time  in  April  ? — ^A.  April  6. 

Q.  This  year  or  in  1911  ?    This  year,  was  it  not  ? — A.  This  year. 

Q.  Do  you  mean  last  April? — A.  Yes,  sir. 

Q.  How  did  you  happen  to  trade  with  Williams? — ^A.  He  told  me 
he  had  this  dump  for  sale. 

Q.  Well,  go  on  and  tell  the  court. — ^A.  I  went  to  look  at  the  dump 
and  took  two  gentlemen  down  with  me  to  see  as  to  the  tonnage — how 
the  tonnage  was — about  $22,000. 

Q.  Right  there — when  first  he  mentioned  to  you  the  dump,  did  he 
agree  to  tell  you  where  it  was  ? — ^A.  Not  the  first  time ;  no,  sir. 
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Q.  When  he  mentioned  the  dump  to  you  the  first  time  did  you  ask 
him  the  contents  of  it — ^that  is,  how  much  it  contained? — A.  Yes,  sir. 

Q.  What  did  he  tell  you  ?— A.  I  think  160,000  tons. 

Q.  What  did  you  tell  him  ? — A.  I  told  him  I  did  not  believe  he  had 
such  a  dump ;  I  did  not  know  such  a  dump  as  that  near  Scranton. 

Q.  Was  that  the  end  of  the  conversation  with  him  the  first  day  f — 
A.  Yes,  sir. 

Q.  How  long  after  that  was  it  that  he  brought  it  to  you  a^in? — 
A.  I  think  I  went  down  to  examine  the  dump  before  I  saw  him  the 
second  time. 

Q.  But  he  would  not  tell  you  where  it  was  the  fiirst  day  i — A.  No, 
Well,  it  was  afterwards  that  he  told  me  where  it  was.    I  think  he  did. 

Q.  How  lonff  afterwards? — ^A.  That  I  do  not  remember. 

Q.  Two  or  three  days  ? — A.  Thereabouts.  It  could  not  be  long. 
•  Q.  Now,  tell  us  what  he  said  to  you  and  what  you  said  to  him  the 
second  time  you  had  a  meeting.  May  I  refresh  your  memory  ?  Did 
he  ask  you  if  you  would  like  to  buy  the  dump,  and  you  finally  told 
him  yes,  and  asked  him  if  he  had  papers  on  it,  and  he  told  you  yes? — 
A.  Yes,  sir;  he  told  me  he  had  an  option  on  it. 

Q.  Did  you  meet  him  again  and  ask  him  if  he  reallv  had  title  to 
it?— A.  I  did. 

Q.  What  did  he  say  to  you  then? — A.  He  said  he  had  title.  I  told 
him  I  did  not  believe  he  had  title. 

Q.  What  did  he  say  to  you  about  title? — ^A.  Then  he  told  me,  "If 
you  will  come  up  with  me  to  Judge  Archbald's  ofiice  I  will  prove  to 
you  I  have  title. ' 

Q.  Did  you  go  to  Judge  Archbald's  office  with  him  ? — A.  I  did. 

Q.  Immediately  ? — A.  I  do  not  remember  whether  that  day  or  the 
next  day. 

(J.  When  you  went  to  Judge  Archbald's  office  was  that  in  the 
Federal  building  in  Scranton? — A.  Yes. 

Q.  Was  the  judge  there? — A.  I  do  not  remember  that  the  judge 
was  there.    I  think  he  was. 

Q.  Well,  now A.  Yes;  he  was. 

Q.  What  did  you  say,  and  what  did  he  say  to  the  judge? — A.  Mr. 
Williams  told  the  judge  he  was  trying  to  sell  me  that  dump,  and  I 
did  not  believe  he  had  title  to  it,  and  the  judge  gave  me  to  understand 
that  he  did  not  have  no  title  to  it,  that  he  couldn't  deliver  it. 

Q.  That  who  did  not  have? — A.  Mr.  Williams. 

Q.  Was  that  in  the  presence  of  Mr.  Williams  and  in  your  pres- 
ence?— A.  Yes,  sir. 

Q.  He  gave  you  to  understand,  if  I  interpret  your  language,  that 
Mr.  Williams  had  no  title  to  it  and  could  not  deliver  it? — A.  Yes,  sir. 

Q,  Now,  what  did  you  do  after  he  had  told  Williams  in  your  pres- 
ence that  Williams  had  no  title  to  it?  Did  you  leave  the  office? — A. 
Yes,  sir. 

Q.  When  was  the  next  time  that  you  saw  Williams? — A.  I  gener- 
ally saw  him  every  day  on  the  street. 

Q.  After  that  particular  transaction  ? — A.  I  could  not  tell  exactly ; 
probably  a  week,  I  do  not  know. 
.  Q.  Was  it  the  next  day? — A.  I  do  not  know. 

Q.  Anyway  he  did  come  to  you  again  and  he  insisted  on  your 
buying  it? — A.  Yes,  sir. 
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Q.  And  told  you  if  you  came  up  to  the  judge's  office  you  would  get 
the  option? — ^A.  Yes,  sir.  I  tola  him  I  would  not  go  down  again 
unless  he  had  an  option. 

Q.  Did  you  go  again  to  Jud^e  Archbald's  office? — A.  Yes,  sir. 

Q.  Was  the  option  drawn  while  you  were  waiting  there? — ^A.  Yes, 
fidr. 

Q,  Who  drew  it? — A.  I  do  not  know. 

Q.  Was  it  drawn  in  Judge  Archbald's  office? — A.  Yes,  sir. 

Q.  Was  it  drawn  in  typewriting? — ^A.  Yes,  sir. 

Q.  How  long  was  that  option  to  run  ? — ^A.  Ten  days. 

Q.  What  was  the  price  fixed  in  the  option? — A.  $26,000. 

Q.  Where  were  you  when  the  option  was  drawn? — A.  I  did  not 
see  the  option  drawn  at  all.  Mr.  Williams  gave  me  the  papers  in 
Judge  Archbald's  office  right  on  the  desk,  and  signed  it  there.        t 

Q.  Explain  when  the  option  was  drawn  where  you  were  and  where 
it  was  drawn,  if  you  did  not  see  it  drawn. — A.  I  was  in  Judge  Arch- 
bald's office,  but  I  did  not  see  anybody  drawing  that  paper. 

Q.  It  was  drawn  in  some  mysterious  manner,  then  ? — ^A.  I  did  not 
see  it. 

Q.  Did  you  remain  in  Judge  Archbald's  office  all  the  time  after 
you  went  up  there  until  you  got  the  option? — A.  I  did  not. 

Q.  What  did  you  do? — A.  I  went  out.  I  stopped  in  the  corridor; 
there  was  something  going  on  in  Judge  Witmer's  court;  and  when 
I  got  back,  Williams  had  the  paper  and  signed  it. 

Q.  You  went  out  of  the  office  and  remained  out  long  enough  for 
that  option  to  be  drawn  in  typewriting,  and  then  you  went  back  and 
found  the  option  on  the  table? — A.  Yes^  sir. 

Q.  Was  there  a  clerk  there  who  drew  it? — A.  No,  sir. 

Q.  Who  signed  it  ? — A.  Edward  J.  Williams. 

Q.  Was  it  delivered  to  you  there  in  Judge  Archbald's  office? — A, 
Yes,  sir. 

Q.  Did  he  say  Williams  had  no  title  to  it? — A.  No,  sir;  nothing 
was  said. 

Q.  At  what  time  was  that  option  drawn? — A.  April  6. 

Q.  When  you  were  down  here  before  the  Judiciary  Committee  the 
25th  of  last  May  you  did  not  have  this  option? — A.  No;  I  did  not 
have  it.    I  could  not  find  it. 

Q.  It  was  lost  at  that  time? — A.  It  was  among  the  papers  on  my 
desk.    I  found  it. 

Q.  ([Presenting  paper.)  Is  this  the  option? — ^A.  (Examining.) 
Yes,  sir. 

Mr.  Manager  Webb.  Mr.  President,  we  would  like  to  have  it  read 
and  marked  the  proper  number. 

[To  the  witness.]  This  is  the  first  time  you  have  ever  produced 
that  paper,  so  far  as  the  managers  know  anything  about  it  ? 

The  WrrNESS.  Yes,  sir. 

The  PREsmENT  pro  tempore.  The  Secretary  will  read  the  paper. 

The  Secretary  read  as  follows: 

U.  S.   S.  Exhibit  26. 

—  -  -  8cbaittow,"Pa..  April  6,  1912. 

Thomas  H.  Jones,  Bbq. 

Dbab  Sib:  I  wiU  seU  you  the  interest  which  I  have  in  the  Katydid  culm 
dump  produced  under  the  operations  of  Robertson  &  I^aw  in  the  neighborhood  of 
Hooslc,  Pa.,  for  the  price  or  sum  of  $25,000.    It  is  understood  that  for  this  price 
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r  only  undertake  to  sell  the  interest  which  I  have  by  virtue  of  the  writing  or 
option  which  I  have  from  the  Hiilslde  Coal  &  Iron  Co.  of  August  dO»  1911,  and 
the  option  of  September  4,  1911,  from  John  M.  Robertson.  I  will  undertake 
to  pay  out  of  the  money  received  from  you  the  amount  which  I  am  to  pay  to 
the  Hillside  Coal  &  Iron  Co.  and  to  Mr.  Robertson.  It  is  understood  that  If 
any  coal  Is  found  in  washing  or  disposing  of  said  dump  al>ove  the  size  known 
as  pea  coal  a  royalty  of  20  cents  Is  to  be  paid  to  the  parties  entitled  thereto. 
This  option  to  you  is  only  to  hold  good  for  10  days. 

Yours,  very  truly,  E.  J.  Wiixiahs. 

Q,  (By  Mr.  Manager  Webb.)  Did  anybody  witness  this  option? — 
A,  No,  sir. 

Q.  Was  anything  said  in  the  presence  of  Judge  Archbald  during 
your  conversation  m  securing  this  option  which  indicated  that  the 
judge  had  a  half  interest  in  this  propositicm  or  deal? — ^A.  No^  sir; 
not  to  me ;  no. 

^  Q.  All  that  you  can  remember  is  the  judge  having  said  that  Wil- 
liams had  no  title  to  it? — ^A.  Yes,  sir. 

Q.  And  could  not  deliver  it? — A.  Yes,  sir. 

Q.  I  want  to  ask  you  if,  after  he  told  you  that,  you  do  not  know 
that  Judge  Archbald  drew  this  option  ? — A.  T  do  not. 

Q.  And  he  did  not  let  you  see  him  do  it? — ^A.  I  did,  not  see  him 
doing  it. 

Q.  Who  else  was  in  the  office? — ^A.  Mr.  Williams. 

Q.  Was  a  stenographer  there? — ^A.  No,  sir. 

Q.  You  know  Mr.  W  illiams  did  not  draw  it,  do  you  not  ? — ^A.  1 
should  say  so.  ^ 

Q,  You  should  say  he  did? — ^A.  He  did  not  draw  it. 

Q.  You  went  down  and  estimated  the  amount  of  culm  in  the  bank 
and  concluded  you  would  not  take  it.  and  paid  no  more  attention  to 
it?  I  will  ask  you  if  at  this  time,  April  6^  you  did  not  know  that 
agents  had  been  to  Scranton,  Pa.,  investi^tw  the  conduct  of  Judge 
iGrchbald,  and  that  is  the  reason  why  the  iud^e  did  not  have  any- 
thing to  do  with  this  proposition? — A.  No,  sir;  I  did  not  know 
about  it. 

Q.  Had  it  not  been  talk  and  common  rumor? — ^A.  No,  sir;  it  had 
not.    I  had  never  heard  it* 

Q.  You  never  heard  it? — ^A.  No,  sir;  not  at  that  time. 

Q.  What  time  did  you  hear  it? — A.  I  do  not  remember;  I  could 
not  tell  the  exact  date. 

Q.  Did  you  not  know  that  E.  J.  Williams  was  examined  before 
Wrisley  Brown,  in  Scranton,  on  the  14th  and  16th  of  March? — A. 
No.  sir ;  I  did  not. 

Q.  You  never  heard  it? — ^A.  No,  sir. 

Q.  Did  you  ever  have  any  other  transaction  with  Judge  Archbald 
about  a  culm  dump? — ^A.  xes.  sir. 

Q.  Well,  when  was  that  ? — ^A.  I  can  not  give  you  exactly  the  date. 

Q.  You  remember  that  now  because  of  what  occurred  "before  the 
Judiciary  Committee  when  you  were  down  here,  do  you  not? — A. 
Yes,  sir. 

Q.  At  that  time  you  did  not  remember  of  ever  having  any  other 
transaction  with  Judge  Archbald? — A.  No;  I  did  not  testi^  that; 
no,  sir. 

Q.  Did  you  not  testify  that  you  never  made  an  application  with 
him  or  with  other  parties  for  a  culm  bank? — ^A.  I  told  you  that  I 
i^uld  not  recall  signing  that  paper — ^the  application  for  the  lease. 
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After  refreshing  my  memory,  I  think  I  did  recall  the  application  for 
the  lease. 

Q.  Explain  to  us  what  other  transactions  you  had  with  Judge 
Archbald  with  reference  to  a  culm  bank  or  culm  dump,  its  operation 
or  purchase  or  lease. — ^A.  Why,  a  ^ntleman  by  the  name  of  Jdhn 
Henry  Jones  came  to  me  and  offered  me  a  washery  for  sale. 

Q.  John  Henry  Jones.  Is  that  the  man  we  have  ordered  attached 
here  to-day? — ^A.  Yes,  sir.  He  told  me  that  he  had  a  washery,  and 
I  think  he  told  me  the  tonnage  was  about  250,000  or  300,000  tons,  or 
something  like  that;  but  he  did  not  tell  me — he  would  not  give  me 
the  location  of  that  washery  for  some  time. 

Q.  What  was  that  last  expression? — ^A.  That  he  did  not  give  me, 
the  first  time  he  offered  me  the  proposition,  the  location  of  that 
washery. 

Q.  Proceed. — ^A.  Then,  I  think  it  was  some  time  later  on  he  told 
me  where  it  was. 

Q.  Where  was  it? — ^A.  In  the  Shenandoah  Valley.  Then  I  went 
down  to  examine  the  dump. 

Q.  Did  he  tell  you  that  the  judge  had  anything  to  do  with  it? — 
A.  He  did  not;  no,  not  exactly;  but  I  rememoer  he  told  me 

The  Pkb8U)bkt  pbo  tempore.  Mr.  Witness,  the  Chair  is  informed 
by  Senators  that  they  can  not  hear  you.     Speak  out  louder. 

The  Witness.  I  think  that  Mr.  Jones  told  me  that  there  was  a 
couple  of  fellows  in  the  Shenandoah  Valley  operating  a  washery 
that  did  not  operate  it  to  an  advantage,  and  that  it  was  for  sale; 
they  would  like  to  sell  it ;  that  he  got  that  information  from  Judge 
Archbald,  Mr.  Jones  did. 

Q.  (By  Mr.  Manager  Webb.)  Is  that  the  proposition  that  Jones 
wanted  tc>  interest  you  in? — ^A.  Yes,  sir. 

Q.  Did  you  join  him  in  the  proposition  of  the  Oxford  washery?— 
A.  I  offered  that  operation  for  sale,  but  it  was  turned  down  as  no 
good. 

Q.  Then,  that  was  the  last  you  heard  of  the  Oxford  proposition  ? — 
A.  No,  sir. 

Q.  Well,  proceed  and  tell  us  all  about  it,  Mr.  Jones.  You  under- 
stand what  I  am  asking  you,  do  you  not? — ^A.  Yes,  sir.  I  offered  this 
proposition  for  sale,  but  it  was  turned  down.  I  told  you  I  got  it 
from  Mr.  Jones  and  that  it  was  no  good.  Then  I  went  down  to 
examine  th^  property 

Q.  You  went  down  to  examine  the  Oxford  dump? — A.  Yes,  sir. 

Q.  Go  ahead,  sir. — A.  I  found  it  was  no  good ;  the  dump  had  been 
almost  washed.  It  was  very  rocky,  and  the  superintendent  of  the 
Oxford  washery  told  me  if  we  could  secure  a  dump  across  the  way, 
that  a  fair  operation  could  be  made  out  of  it  by  bringing  that  coal 
into  this  washery. 

Q.  What  did  they  ask  you  for  it? — A.  For  the  washery? 

Q.  Yes ;  when  you  went  down  to  examine  it. — A.  I  think  the  price 
was  seventy-five  or  eighty  thousand  dollars ;  I  do  not  remember. 

Q.  Did  you  ever  have  any  other  association  with  Judge  Archbald 
beside  the  Oxford  proposition? — A.  No,  sir.  I  am  telling  you  that 
the  superintendent  of  tne  Oxford  washery  showed  me  a  dump  across 
about  a  quarter  of  a  mile  from  that,  and  said  that  if  I  could  secure 
a  lefise  on  that  dump  a  fair  operation  could  be  made,  combining  it 
with  the  Oxford. 
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Q.  Did  you  ever  sign  with  Judge  Archbald  a  request  to  lease  a  cer- 
tain bank,  known  as  Packer  No.  3,  from  the  Girard  estate? — A.  Yes, 
sir ;  this  was  Packer  No.  3. 

Q.  It  was  ? — A.  Yes,  sir. 

-Q.  I  thought  you  had  turned  it  down? — ^A.  Not  Packer  No.  8; 
the  Oxford,  sir. 

Q.  You  turned  down  the  Oxford? — ^A.  Yes. 

Q.  Do  you  remember  having  made  a  different  proposition  to  the 
Girard  estate,  asking  for  a  lease  of  Packer  No.  3  dump  with  Judge 
Archbald? — ^A.  Yes,  sir.  When  I  came  back  after  examining  the 
property  I  told  Judge  Archbald  and  Mr.  Jones  that  there  was  a  dump 
not  far  from  there,  called  Packer  No.  3,  and  if  that  could  be  secured 
it  would  make  a  fair  operation. 

Q.  That  is  something  that  you  remember  since  you  testified  befor^e 
the  Judiciary  Committee,  is  it  not? — A.  No,  sir. 

Q.  You  did  not  remember  before  the  Judiciary  Committee  that  vou 
ever  signed  any  proposition  with  Judge  Archbald  at  all? — A.  I  had 
forgotten  it. 

Q.  You  had  forgotten  it  at  that  time  ? — A.  Yes,  sir.  I  was  not  quite 
bure  about  that  before. 

Q.  You  had  forgotten  that  you  ever  signed  your  name  with  Judge 
Archbald  applying  for  a  lease  from  the  Girard  estate? — ^A.  Yes,  sir. 

Q.  You  had  forgotten  that  in  that  application  the  coal  company 
was  to  be  called  the  Jones  Coal  Co.,  had  you  not? — A.  I  told  you  at 
that  time  that  the  name  was  undecided  upon;  that  we  thought  of  sev- 
eral names. 

Q.  But  afterwards  the  application  which  you  signed  was  read, 
and  in  that  application  a  statement  was  made  that  they  proposed 
to  form  the  Jones  Coal  Co.  ? — A.  It  slipped  my  memory  about  sign- 
ing that  paper. 

Q.  I  say  on  the  29th  of  last  May  you  had  forgotten  that  you  had 
made  application;  you  had  forgotten  the  name  of  the  company  and 
had  forgotten  who  was  to  put  up  the  money? — ^A.  No;  I  did  not 
say  that. 

Q.  Have  you  talked  to  anybody  about  this  matter  since  you  were 
down  here  last  May? — A.  No,  sir. 

Q.  Have  you  been  in  Judge  Archbald's  office  ? — A.  I  was  in  Judge 
Archbald's  office  once. 

Q.  What  time — when  ? — A.  I  do  not  know.  I  was  up  in  the  rev- 
enue office  one  day,  was  walking  around  the  corridor,  and  the  judge 
was  sitting  in  his  office  and  passed  the  time  of  day.    That  is  all. 

Q.  You  just  passed  the  time  of  day  with  him? — A.  Yes,  sir. 

Q.  Did  you  go  into  his  office  ? — A.  Standing  right  in  the  door. 

Q.  Did  you  stop  and  pass  the  time  of  day  ? — A.  Yes,  sir. 

Q.  You  did  not  sit  down  ? — A.  No,  sir. 

Q.  You  have  not  been  examined  by  counsel  ? — A.  No,  sir. 

Q.  By  any  lawyer? — A.  No,  sir. 

Q.  You  have  not  had  any  conversation  with  any  counsel? — ^A. 

No,  sir. 

Q.  But  you  do  remember  now  that  you  were  the  man  who  sug- 
gested that  they  might  get  Packer  No.  3  from  the  Girard  estate?— 
A.  Mr.  John  Henry  Jones  told  me  that  they  thought  that  they  could 
get  something  else  down  there.  Then  I  told  Mr.  Jones  of  this  Packer 
No.  3. 
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Q.  Let  me  ask  you,  now,  if  this  [showing  paper  to  witness]  is  the 
application  that  you  made  t    I  want  to  read  you  the  first  part  of  it. 

I  will  introduce  this  paper,  Mr.  President.  It  is  a  copy,  I  will  say 
to  Col.  Worthington,  but  I  presume  there  will  be  no  question  about 
it  [showing  the  paper  to  Mr.  Worthin^n]. 

Mr.  President,  at  this  point  we  will  mtroduce  a  copj  of  the  appli- 
cation, because  the  origmal  is  in  the  files-  of  the  Girard  estate  in 
Philadelphia,  and  will  be  produced  here  at  the  proper  time.  Counsel 
for  respondent  admit  that  this  is  a  copy.  I  now  ask  that  the  Secre- 
tary read  it. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  27. 

ScRANTON,  Pa.,  December  19.  1911. 
Gol.  James  Abchbald, 

Engineer  of  Stephen  Girard  Estate. 

Dear  Sib:  We  hereby  make  application  for  a  lease  of  the  culm  bank  near 
Shenandoah,  known  as  Packer  No.  3,  the  same  to  cover  also  the  upper  part  of 
the  adjoining  Packer  No.  4  dump.  We  propose  to  incorporate  as  ''The  Jones 
CJoal  Co."  with  a  capital  of  $25,000,  and  to  put  up  a  washery  which  will  handle 
some  four  or  five  hundred  tons  of  coal  a  day.  We  understand  that  these  dumps 
are  now  subject  to  a  lease  to  the  Lehigh  Valley  Goal  Co.,  which  expires  Decem- 
ber 31, 1913,  and  which  possibly  will  be  renewed.  But  we  have  the  assurance  of 
that  company  that  on  certain  terms  and  conditions,  which  have  practically 
been  agreed  upon  between  us,  It  will  be  satisfactory  to  them  to  have  us  lease 
from  you  to  the  extent  suggested.  We  shall  expect, to  pay  the  current  royalties, 
but  we  suggest  that  owing  to  the  character  of  the  dump,  which  is  not  the  beet, 
the  royalties  should  not  be  the  highest.  We  shall  be  prepared,  if  the  lease  is 
made,  to  put  up  the  washery  with  reasonable  promptness. 

Very  truly,  yours,  R.  W.  Abohbald. 

James  F.  Bell. 

V.  L.  Petersen. 

T.  H.  Jones. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Jones,  is  your  name  T.  Howell 
Jones? — A.  Yes,  sir. 

Q.  Who  drew  this  application? — ^A.  I  think  Jud^e  Archbald  did. 

Q.  What? — ^A.  I  should  say  Judge  Archbald  did.  I  did  not  see 
him  doing  it. 

Q.  Where  did  you  sig^  it  ? — ^A.  In  Judge  Archbald's  office. 

Q,  At  whose  suggestion  and  instances— A.  Well,  now,  I  do  not 
recall  that.    I  went  in  there  and  signed  that  paper. 

Q.  Did  you  not  swear  before  the.  committee  that  John  Henry 
Jones  got  you  to  go  in  ? — A.  I  do  not  think  I  did. 

Q.  At  whose  instance? — A.  I  do  not  remember;  no,  sir.  I  went 
in  there  to  sign  that  paper. 

Q.  Do  you  remember  at  whose  instance?  Did  you  go  in  at  the 
judge's  or  John  Henry  Jones's  instance? — A.  I  can  not  recall  that.  I 
am  sure  I  went  there. 

Q.  You  do  not  know,  then,  under  what  circumstances  you  went 
into  the  judge's  office  and  signed  that  application  for  a  lease,  stating 
that  you  were  going  to  form  the  Jones  Coal  Co.  and  incorporate  for 
$25,000  ?  You  do  not  know  why  you  went  in  to  sign  it  ? — A.  No ;  I 
can  not  recall. 

Q.  Did  the  judge  send  for  you? — A.  I  do  not  remeitt^i*that-ifr' 

did;  no,  sir. 
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Q.  When  you  went  into  his  office,  what  did  he  say  to  you? — ^A- 
Well,  if  remember  right  now,  he  told  me  that  was  the  paper;  that 
that  was  the  application  for  the  lease;  and  I  signed  it. 

Q.  Had  you  talked  about  it  before? — A.  About  what,  sir? 

Q.  About  forming  the  Jones  Coal  Co.  ? — ^A.  Yes,  sir. 

Q.  Had  you  talked  with  Judge  Archbald  about  it? — ^A.  Yes,  sir. 

Q.  How  long  before  Decemoer  19? — ^A.  Now,  that  I  could  not 
recall. 

Q.  What  was  the  agreement  between  you,  Judge  Archbald,  Bell, 
and  Petersen  ? — ^A.  We  had  no  agreement,  sir. 

Q.  What  was  the  corporation  to  be  called? — ^A.  Well,  the  Jones 
Coal  Co. 

Q.  You  had  no  agreement  before  you  signed  this  paper  that  it  was 
to  be  called  the  Jones  Coal  Co.,  had  you  ? — ^A.  No,  sir. 

Q.  In  fact,  when  you  were  down  here  before  the  committee  you 
did  not  Imow  that  it  had  been  called  the  Jones  Coal  Co.,  did  you  ^ 
A.  I  told  you  then  we  talked  of  several  names. 

Q.  But  the  name  had  not  been  agreed  upon? — ^A.  No,  sir;  I  do  not 
remember  that  it  had.  I  suppose  that  whoever  prepared  that  paper 
called  it  the  Jones  Co. 

Q.  Exactly.  So,  really,  when  you  signed  that  paper  you  did  not 
know  that  it  was  going  to  be  named  in  your  honor?— A.  No,  sir.  If 
I  did,  I  had  forgotten  that  name  had  been  put  upon  it. 

Q.  You  had  forgotten  that  when  you  testified  here  in  May? — 
A.  Yes,  sir. 

Q.  Who  was  going  to  put  up  the  money  to  finance  this  Jones  Coal 
Co.  ? — A.  Mr.  Thomas  Farrell,  from  New  York. 

Q.  Did  you  not  swear  that  you  were  to  find  the  money  ? — A.  I  was 
to  find  the  money. 

Q.  You  were  to  find  the  money? — ^A.  Yes,  sir;  I  was  to  find  the 
money. 

Q.  Do  you  now  mean  that  you  were  to  find  the  man  who  was  to 
find  the  money? — ^A.  It  is  all  uie  same,  is  it  not?  I  agreed  to  finance 
that  deal.    I  said,  "  I  will  find  the  money." 

Q.  You  agreed  to  find  Farrell,  and  Farrell  was  to  furnish  the 
money? — ^A,  Yes.  sir. 

Q.  And  Farrell  was  not  even  an  incorporator,  was  he? — A.  No,  sir. 

Q.  His  name  is  not  attached  to  this  proposition  ? — A.  No,  sir. 

Q,  What  was  Judge  Archbald  to  do  and  what  interest  was  he  to 
have  in  this  corporation? — A.  We  did  not  define  that  interest;  we 
had  not  gone  so  far  as  that. 

Q.  You  did  not  define  that  interest  ? — A.  No,  sir. 
'  Q.  You  knpw  when  you  made  this  application  to  the  Girard  estate 
that  the  consent  of  the  Girard  estate  would  be  worthless  unless  you 
at  the  same  time  got  the  consent  of  the  Lehigh  Valley  Railroad  Co. 
or  the  Lehigh  Valley  Coal  Co.  to  operate  this  Packer  No.  3,  because 
the  Lehigh  Valley  Railroad  Co.  or  the  Lehigh  Coal  Co.  had  a  lease 
from  the  Girard  estate  for  it.  Is  not  that  so? — ^A.  I  did  not  know 
that. 

Q.  Did  you  not  know  that  your  lease  from  the  Girard  estate  would 
be  no  good,  or  wortliless,  unless  you  got  a  further  lease  from  the 
Lehigh  Valley  Coal  Co.  ? — ^A.  No ;  1  did  not. 

Q.  Did  you  know  anything  about  the  situation  at  all* when  you 
came  and  signed  these  papers? — A.  The  superintendent  of  the  Ox- 
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ford  washery  told  me  that  it  was  dump  or  mine  of  the  Lehigh  Val- 
ley, or  of  the  Girard  estate,  I  think  he  said.  ' 
^  Q.  You  say  that  you  did  not  know  when  you  signed  this  applica- 
tion with  the  judge  to  the  Girard  estate  that  you  had  also  to  get  the 
consent  of  the  Lcmgh  Valley  Coal  Co.  before  you  could  operate  this 
dump  ?— A.  No,  sir ;  I  do  not  recall  that. 

Q.  Did  you  know  that  the  Lehigh  Valley  people  had  a  lease  on 
it  ? — ^A.  That  I  did  not  know. 

Q.  In  fact,  you  do  not  know  anything  about  this  proposition  ex- 
cept what  you  find  on  this  paper,  do  you  ? — ^A.  Yes,  sir ;  I  have  told 
you  all  that  I  know  about  it. 

Q.  Do  you  know  what  became  of  the  Jones  Coal  Co.  ? — A.  Why, 
it  was  never  incorporated. 

Q.  Never  incorporated  ? — ^A,  No,  sir. 

Q.  Do  you  know  why? — ^A.  Because  we  did  not  get  the  lease,  T 
guess. 

Q.  You  are  guessing  now. — A.  That  is  what  the  judge 

Q.  After  December  19,  1911,  did  you  ever  ffo  to  Ju(^  Archbald 
and  ask  him  what  had  become  of  the  Jones  Coal  Co.  ? — ^A.  I  do  not 
know  that  I  did. 

Q.  You  swore  before  the  Judiciary  Committee  that  you  never  did 
ask  him,  did  you  not? — ^A.  I  do  not  r^nember  what  I  aid  ask  him. 

Q.  Tnen  you  signed  this  application  in  December,  and  up  to  last 
May  you  had  never  asked  the  judge  what  had  become  of  niat  coal 
company? — ^A.  No;  I  do  not  thmk  I  did.  The  judge  has  been  away 
from  home  a  good  deal,  and  I  seldom  see  him. 

Q.  You  know  him  well;  you  are  friends? — A."  Yes,  sir. 

Q.  You  see  him  when  he  is  in  Scranton,  do  you  not? — A.  No,  sir; 
not  always. 

Q.  Do  you  live  in  Scranton? — A.  Yes,  sir. 

Q.  You  do^  not  do  anything  there  now,  do  you? — A.  Well,  yes. 
I  have  some  interests  to  attend  to. 

Q.  But  you  are  not  actively  engaged  ? — A.  Yes,  sir. 

Q.  Well,  you  do  see  the  judge  when  he  goes  to  Scranton,  do  you 
not? — A.  Sometimes  I  see  him  on  the  street;  yes,  sir. 

Q.  But  you  have  never  asked  him  what  became  of  the  Jones  Coal 
Co.  up  to  this  hour? — A.  No,  sir;  I  have  not. 

Q,  And  you  do  not  know  ? — A.  No,  sir ;  I  do  not. 

Q.  Did  he  ever  tell  you  that  he  had  secured  from  S.  D.  Warriner, 
the  vice  president  and  general  manager  of  the  Lehigh  Valley  Co., 
permission  to  lease  or  re-lease  from  the  Lehigh  Valley  people  this 
culm  dump,  provided  the  Girard  estate  was  willing  to  do  it? — ^A.  I 
do  not  recall  that  I  ever  told  you  that. 

Q.  What  did  you  mean  when  you  signed  your  name  to  this  state- 
ment : 

•  • 

We  understand  that  these  dumps  are  now  subject  to  a  lease  to  the  Lehigh 
Valley  Coal  Co.,  which  expires  December  31,  1913,  and  which  possibly  will  be 
renewed.  But  we  have  the  assurance  of  that  company  that  on  certain  terms 
and  conditions,  which  have  practically  been  agreed  upon  between  us,  it  will 
be  satisfactory  to  them  to  have  us  lease  from  you  to  the  extent  suggested. 

You  did  understand  what  you  were  signing? 
A.  T  did  not  word  that  paper. 
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Q.  Do  you  mean  to  say,  then,  that  you  did  not  understand  what 
you  were  signing? — ^A.'  Not  exactly;  no.  I  know  what  I  am  signing, 
as  a  rule,  but  I  have  forgotten  the  contents  of  that  paper. 

Q.  Then  you  must  have  known  that  it  was  necessary  to  ^t  the 
consent  of  the  Lehigh  Valley  Coal  Co.,  because  you  so  state  in  that 
application. — A.  I  can  not  recall  that  now. 

Q.  You  do  not  remember? — ^A.  I  do  not. 

Q.  And  you  do  not  remember  whether  the  judge  told  you  that  he 
had  secured  that  consent  from  S.  D.  Warriner? — A.  I  do  not  remem- 
ber that  he  did. 

Q.  Did  he  ever  tell  you,  from  December  19,  or  on  that  date,  to  the 
present  time,  that  he  had  secured  the  consent  of  the  Lehigh  Valley 
Coal  Co.  to  lease  to  you  this  dump,  provided  the  Girard  estate  did 
not  object? — A.  I  do  not  remember;  I  am  not  sure  that  he  ever 
told  me. 

Q.  And  you  signed  this  paper  knowing  very  little  about  it? — ^A. 
No ;  I  knew  a  good  deal  about  it.. 

Q.  You  do  not  seem  to  know  the  two  main  features. — ^A.  I  see 
your  point.    I  did  not  prepare  that  paper. 

Q.  But  you  understood  it,  did  you  not? — A.  At  that  time,  sir. 

Q.  Was  it  read  over  to  you? — ^A.  Yes,  sir;  I  think  so. 

Q.  Who  read  it  to  you  ? — A.  Now,  I  am  not  sure  whether  Mr.  Bell 
was  there  with  me  or  not. 

Q.  Was  Bell  with  you? — A.  I  am  not  positive  now  whether  he 
was  there  or  not.    I  do  not  remember. 

Q.  You  are  not  sure,  then,  whether  you  read  it  or  whether  it  was 
ever  read  to  vou?^— A.  It  was  read  to  me.  I  would  not  have  signed 
it  without  it  "being  read  to  me. 

Q.  You  are  the  last  sipier  on  here,  I  notice. — ^A.  Yes,  sir. 

Q.  Did  you  ever  talk  with  Mr.  Warriner  about  this  proposition? — 
A.  No.  sir ;  I  do  not  know  the  gentleman. 

Q.  What  was  the  judge  to  do  in  connection  with  the  formation  of 
the  Jones  Coal  Co.  to  entitle  him  to  a  share  in  it  or  to  be  a  stock- 
holder?— A.  No  more  than  he  made  that  application  for  the  lease, 
I  guess. 

Q.  Was  he  not  to  go  there  and  get  the  permission  of  the  Lehigh 
Valley  Railroad  Co.  to  the  lease  ? — ^A.  That  I  do  not  know. 

Q.  Do  you  mean  to  say  you  do  not  know  whether  that  is  so? — ^A. 
No,  sir;  I  do  not. 

Q.  You  stated  in  this  application  that  it  was  necessary  to  get  the 
consent  of  the  Lehigh  Valley  Railroad  Co. — A.  Yes,  sir;  I  under- 
stand that. 

Q.  Did  you  understand  that  the  judge  had  already  gotten  it, 
then? — A.  No;  I  did  not  understand  that  he  had  it. 

Q.  You  stated  in  this  paper  that  you  had  assurances  that  you 
would  get  it.  Who  gave  you  those  assurances? — A.  I  do  not  remem- 
ber.   T  did  not  prepare  that  paper. 

Q.  That  is  not  an  answer.    Did  the  jud^e  tell  you  that  he  had 
gotten  permission  of  the  Lehigh  Valley  Railroad  Co.  to  lease  this 
dump? — A.  I  do  not  remember  that  he  did;  no,  sir. 
*    Q.  You  say  he  did  not? — A.  I  do  not  remember  that  he  did. 

Q.  Why  did  you  not  ask  him,  if  you  read  this  i)aper,  "  How  did 
you  get  this  consent  from  the  Lehigh  Valley  Railroad  Co."? — A. 
Well,  I  did  not  want  to  ask  him  such  a  question. 
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Q.  You  did  not  want  to  ask  him  such  a  question? — A.  No,  sir. 

Q.  Do  you  not  know,  Mr.  Jones,  that  your  connection  with  this 
proposition  was  merely  nominal ;  that  you  were  simply  to  find  a  man 
who  could  furnish  the  money;  and  that  Judge  Archbald's  connec- 
tion with  it  was  only  for  the  purpose  of  securing  from  the  Lehigh 
Valley  Railroad  Co.  its  consfent  to  do  something  that  it  had  not  done 
in  36  years,  to  wit,  re-lease  one  of  their  culm  dumps  to  you  ?  Is  not 
that  the  reason  why  he  was  connected  with  this  proposition? — A. 
Well,  the  first  way  he  became  connected  was  through  the  Oxford,  I 
guess;  I  do  not  know. 

Q.  Do  you  think  that  is  an  answer  to  my  question  ? — A.  What  did 
you  want  me  to  answer  ? 

Q.  I  want  to  ask  you  whether  Judge  Archbald's  only  connection 
with  this  proposition  was  not  for  the  purpose  of  securing  a  lease 
from  the  Liehigh  Coal  Co.  to  your  coal  company? — A.  I  should 
say  so;  yes,  sir. 

Q.  You  should  say  so  ? — A.  Yes,  sir. 

Q.  Where  were  you  born  ? — A.  In  Wales. 

Q.  How  long  have  you  been  in  the  United  States? — A.  Thirty- 
five  years. 

Q.  What  has  been  your  business? — A.  I  have  been  in  the  drug 
business. 

Q.  In  connection  with  the  Star  Drug  Store? — A*  Yes,  sir. 

Q.  That  is  why  they  call  you  Thomas  "Star"  Jones  at  times? — 
A.  Yes,  sir. 

Q.  How  long  were  you  in  the  drug  business  ? — A.  I  do  not  know. 

Q.  And  how  long  have  you  been  a  coal  operator — that  is  what  I 
am  trying  to  get  at? — A.  I  have  been  in  the  coal  business  a  good 
many  years. 

Q.  About  how  many  years? — A.  Eleven  or  twelve  years. 

Q.  So  that  the  judge  was  to  put  nothing  in  this  proposition — no 
money? — A.  No,  sir. 

Mr.  Manager  Webb.  That  is  all,  Mr.  President,  that  we  care  to 
ask  the  witness. 

Cross-examination  by  Mr.  Simpson  : 

Q.  Mr.  Jones,  where  did  you  first  meet  Mr.  Williams  in  relation 
to  the  Katydid  culm  dump? — A.  I  met  him  in  front  of  the  Repub- 
lican Building,  sir,  in  Scranton. 

Q.  Did  he  tell  you  at  that  time  where  the  dump  was? — A.  No,  sir. 

Q.  How  long  was  it  after  that  that  you  first  learned  where  the 
dump  was? — A.  Well,  I  can  not  tell  you  exactly  how  long,  but  it 
was  not  very  long  until  he  told  me  where  it  was. 

Q.  Did  you  go  to  see  the  dump  before  or  after  the  option  given  to 
you  ? — A.  I  went  the  first  time  before  the  option  was  given  to  me. 

Q.  Did  you  take  anybody  down  with  you  ? — A.  Yes,  sir. 

Q.  Who  was  it  you  took  with  you? — A.  I  took  Mr.  Alonzo  Davis. 
He  is  an  engineer. 

Q.  For  what  purpose? — A.  Why,  there  were  three  besides  myself. 

Q.  Who  were  the  other  two? — ^A.  They  were  the  prospective 
buyers  of  the  dump. 

Q.  Were  they  engineers? — A.  No,  sir;  I  do  not  think  they  were 
en^Jieers.    I  did  not  know  them. 

Q.  What  purpose  did  vou  have  in  going  down  to  the  dump  ? — A. 
To  ascertain  the  size  of  the  dump — what  tonnage  it  was. 
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Q.  Did  you  have  an  estimate  then  made  as  to  what  the  tonnage  of 
the  dump  was? — ^A,  Yes,  sir. 

Q.  What  was  the  estimate? — ^A.  Twenty- two  thousand  tons. 

Q.  In  the  beginning  of  your  examination  in  chief  you  spoke  of 
$22,000.  That  was  a  mistake,  was  it  not?  Tou  meant  tons. — ^A. 
Twentv-two  thousand  tons. 

Q.  After  you  got  the  estimate  as  to  there  being  22,000  tons  in  it, 
what  did  you  do  1 — ^A.  I  dropped  it ;  I  did  not  do  anything  further 
with  it  for  a  while;  but  I  was  not  satisfied  that  those  engineers  were 
right.  I  thought  there  was  more  in  the  dump  than  22,000  tons;  so 
I  told  Mr.  WiUiams  if  he  would  give  me  an  option  I  would  go  down 
again  and  see;  and  I  went  down  again  and  took  a  competent  engi- 
neer. 

Q.  Not  so  fast,  please.  This  is  all  now  relating  to  the  Katydid 
culm  dump  ? — ^A.  Yes. 

Q.  And  vou  told  him  that  if  he  would  give  you  an  option  you 
would  go  down  and  make  another  examination  ?-=-A.  Yes,  sir. 

Q.  Then,  the  option  which  has  been  produced  here  was  given? — 
A.  Yes,  sir. 

Q.  Did  you  pay  anything  for  the  option? — A.  No,  sir. 

Q.  Then,  you  went  down  again  and  examined  the  dump  ? — ^A.  Yes, 
sir. 

Q.  Who  went  with  you  that  time? — ^A.  A  mining  engineer  by  the 
name  of  Carl  Motiska. 

Q.  Did  he  make  any  estimate  as  to  the  tonnage  of  the  dump? — 
A.  Yes,  sir. 

Q.  What  was  his  estimate  ? — A.  Sixty-eight  thousand  tons,  I  think, 
if  I  remember  right. 

Q.  What  was  the  whole  tonnage,  or  the  coal  in  the  dump? — ^A.  The 
whole  tonnage  ? 

Q.  The  whole  tonnage  of  the  dump  ? — ^A.  Yes,  sir. 

Q.  Then,  of  these  two  estimates  that  you  had,  the  first  estimate 
was  22,000  tons  and  the  second  estimate  68,000  tons  in  a  dump  which 
Mr.  Williams  had  told  you  contained  150,000  tons  ? — ^A.  Yes,  sir. 

Q.  That  is  correct,  is  it? — A.  Yes,  sir. 

Q.  Was  the  first  estimate  of  22,000  tons  the  estimate  of  the  quan- 
tity of  coal  in  it  or  of  the  whole  tonnage  of  the  dump  ? — A.  The  whole 
tonnage  'of  the  dump. 

Q.  Then,  after  you  got  this  second  estimate  of  68,000  tons,  while 
the  option  was  running,  what  did  you  do — in  regard  to  the  option,  I 
mean  ? — A.  I  examined  the  dump. 

Q.  You  have  told  us  that,  and  found  68,000  tons  in  it  ? — A.  I  did 
not  do  anything  more  with  it. 

Q.  Why  did  you  not  do  anything  more  with  it? — ^A.  Because  I 
did  not  think  it  was  worth  the  money — no  good. 

Q.  It  was  no  good.  Do  you  mean  that  you  were  satisfied  that  it 
was  no  good  because  of  the  experience  you  had  had  in  such  mat- 
ters?— A.  No,  sir. 

Q.  You  mean  that  you  did  not  think  it  was  any  good  because  of 
that?— A.  That  is  it. 

Q.  The  next  matter,  as  I  understand,  was  the  Oxford  washery 
matter. — A.  Yes,  sir. 

Q.  Will  you  tell  us,  please,  whether  that  was  an  old  dump  or  a 
new  one? — A.  That  was  a  very  old  dump. 
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Q.  A  very  old  dump?— A.  A  very  old  dump. 

Q.  You  made  an  examination  of  it? — ^A.  Yes,  sir. 

Q.  And  your  conclusion  about  that  was  what? — ^A.  That  it  was 
no  «)od. 

Q.  No  good,  either?  But  out  of  that,  I  think  you  said  a  while  a^, 
there  gtew  the  question  of  the  leasimz  of  Packer  No.  3  ? — A.  Yes,  sir. 

Q.  Who  suggested  the  leasing  of  Facker  Na  3  ? — ^A.  I  did.  I  told 
Mr.  Jones  and  the  judge  of  this  dump  in  the  immediate  neighborhood, 
called  Packer  No.  8. 

Q.  That  is,  in  the  immediate  neighborhood  of  the  Oxford  wash- 
ery? — A.  Yes,  sir. 

Q.  You  mean  John  Henry  Jones  ? — A,  Yes,  sir. 

Q.  The  question  was  asked  you  whether  you  did  not  say  before  the 
Judiciary  Committee  that  you  did  not  sign  an  application  for  Packer 
No.  3.    I  am  reading,  gentlemen,  from  page  1466 : 

Mr.  Webb.  Did  you  ever  slgii  an  application  for  a  lease  of  a  culm  dump, 
together  with  Judge  Archbald.  Peterson,  and  others,  directed  to  James  Arch- 
t>ald»  chief  engineer  of  the  Girard  estate,  asking  for  a  lease  of  any  culm  dump? 

Mr.  Jones.  Tes,  sir;  I  belieye  I  did. 

Mr.  Webb.  You  did? 

Mr.  Jones.  Yes. 

Q.  Do  you  remember  testifying  so? — ^A.  Yes,  sir. 

Q.  That  was  true,  was  it  not? — ^A.  Yes,  sir. 

Q.  Then  there  was  read  to  you  the  application  which  has  been 
read  already  this  afternoon,  and  these  questions  were  asked,  on 
page  1468 : 

Mr.  WsBa  Did  you  ever  sign  it?  Did  you  or  did  you  not  sign  such  a  state- 
ment as  that,  addressed  to  James  Archbald?  Did  you  ever  sign  such  a  stnte- 
ment,  or  such  a  letter,  to  Col.  James  Archbald,  engineer  of  the  Girard  estate? 

Mr.  Jones.  I  think  I  did.    I  signed  one  paper,  I  know. 

Mr.  Webb.  Do  you  know  who  signed  it? 

Mr.  Jones.  I  am  not  positive;  I  believe  I  did. 

Did  you  testify  to  that? — ^A.  Yes. 

Q.  And  that  is  true  also,  is  it  not  ? — ^A.  Yes,  sir. 

Q.  You  saw  when  you  signed  that  application  for  Packer  No.  8, 
that  the  judge  s  name  was  already  signed  to  it? — A.  Yes,  sir. 

Q.  Mr.  Webb  asked  you  a  little  while  ago  whether  or  not  it  was 
not  true  that  Judge  Archbald  was  to  do  nothing  but  obtain,  if  he 
could,  the  dump  from  the  Lehigh  Valley  Coal  Co.  You  knew  that 
his  application  was  made  also  to  the  Girard  estate,  did  you  not,  and 
that  that  was  the  application  which  was  read  a  while  ago? — ^A.  Yes, 
sir. 

Q.  Was  there  anybody  put  any  money  in  it  other  than  the  money 
which  was  to  be  obtained  through  your  financing  of  the  proposition 
from  Mr.  Farrell? — ^A.  That  is  right 

Q.  Nobody  was  to  put  any  money  in  it  ? — ^A.  No,  sir. 

Q.  You  testifi^  that  when  you  first  went  down  to  look  at  the  Ox- 
ford washery  vou  reported  to  Judge  Archbald  the  result  of  your  in- 
vestigation. Why  did  you  do  that  ? — ^A,  I  reported  to  Judge  Arch- 
bald or  Mr.  Jones.  I  do  not  remember  whether  I  reported  to  Judge 
Archbald  or  Mr.  Jones. 

Q.  You  knew  that  both  of  them  were  interested  in  it  before  you 
were  interested  in  it? — A.  Yes,  sir. 

Q.  And  they  were  interested  in  it,  then,  when  you  went  to  look  at 
it? — ^A.  Yes,  sir. 
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Q.  And  your  report  was  made  either  to  the  judge  or  John  Henry 
Jones? — ^A.  Yes,  sir. 

Q.  Because  of  the  fact  of  their  being  interested  in  it,  and  getting 
you  to  go  and  look  at  it? — ^A.  Yes,  sir. 

Q.  After  this  application  was  made  to  the  Girard  estate  there  was 
nothing  further  ever  done  with  the  matter,  was  there? — A.  No,  sir. 

Q.  And  it  has  remained  in  that  position  from  that  day  to  this? — ^A. 
Yes,  sir. 

Q«  It  was  suggested  in  the  course  of  the  examination  a  while  ago 
that  there  was  something  mysterious  about  the  way  in  which  the 
option  for  the  Katydid  culm  dump  was  drawn.  Was  there  anything 
mysterious  about  it  that  you  know  of? — ^A.  No,  sir. 

Q.  You  knew,  did  you  not,  that  the  room  of  the  stenographer 
whom  Judge  Archbald  had  was  adjoining  the  judge's;  that  she  was 
not  in  the  same  room  where  you  and  the  judge  and  Mr.  Williams  had 
your  conversation? — ^A.  I  know  there  was  no  stenographer  in  the 
judge's  office  when  I  was  there. 

Q.  But  did  you  know  that  there  was  a  stenographer  in  the  adjoin- 
ing room? — A.  Yes;  I  knew  that. 

Mr.  Simpson.  That  is  all,  Mr.  President. 

Redirect  examination  by  Mr.  Manager  Webb: 

Q.  At  the  time  that  10-day  option  for  $25,000  was  drawn  and 
presented  to  you,  did  you  think  Judge  Archbald  drew  it? — A.  I  do 
not  know  who  else  could  do  it. 

Q.  Answer  my  question.    Did  you  think  he  drew  it? — A.  I  did. 

Q.  Then,  I  ask  you  what  was  the  impression  that  was  made  on 
your  mind  when  you  determined  that  Judge  Archbald  had  drawn 
that  option  from  Williams  to  you,  inasmuch  as  two  or  three  days 
before  that  time  he  had  told  vou  that  Mr.  Williams  had  no  title  to 
it?  What  impression  did  you  get  from  that? — A.  Well,  Mr.  Wil- 
liams insisted  that  he  had  an  option.    He  said  his  title  was  good. 

Q.  But  the  judge  said  he  did  not  have  it? — A.  Yes.  The  first  time 
he  gave  me  to  understand  that  he  had  no  title  to  it. 

Q.  And  in  a  few  days  afterwards  the  judge  did  draw  this  option 
from  Williams  to  youf — A.  Yes,  sir;  at  the  judge's  office. 

Q.  Out  of  your  sight? — A.  Yes. 

Q.  He  did  not  even  witness  it? — A.  No,  sir. 

Q.  And  drew  it  while  you  had  gone  into  Judge  Witmer's  court  ? — 
A.  Yes.  I  was  not  there  in  the  judge's  office  when  that  paper  was 
prepared. 

Q.  Let  me  ask  you  this  question:  You  told  Mr.  Simpson  that 
nothing  further  had  been  done  with  this  Girard  estate  application 
since  tne  application  was  made.  Do  you  not  know  that  the  judge  had 
much  correspondence  with  Mr.  Warriner,  the  vice  president  of  the 
Lehigh  Valley  Coal  Co.,  about  getting  a  lease  from  him,  and  that 
he  went  to  Philadelphia  to  see  the  manager  of  the  (xirard  estate  in 
an  effort  to  get  them  to  agree  to  make  the  lease;  do  you  not  know 
that? — A.  No,  sir;  I  do  not. 

Q.  Then  why  did  you  tell  Mr.  Simpson  that  nothing  else  had  been 
done  about  it? — A.  1  do  not  know  whether  it  was  before  or  since 

Q.  Then  you  do  not  know  anything  more  than  that  yon  signed 
this  application  on  December  19,  1911? — A.  I  know  more?  T  told 
you  all  I  know  about  the  proposition. 
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Q.  You  told  US  a  while  ago  that  you  have  not  heard  of  it  since? — 
A.  Yes,  sir. 

Q.  Is  that  true — that  you  have  not  heard  of  it  since  ? — A.  Yes,  sir. 

Q.  And  you  do  not  mow  what  became  of  the  Jones  Coal  Co.? — 
A.  No,  sir. 

Q.  Then  you  could  not  have  meant  what  you  said  when  you  told 
Mr.  Simpson  that  nothing  more  had  been  done  with  the  matter. 
Your  answer  should  have  been  that  you  did  not  know  what  else  had 
been  done.  Is  not  that  true?  When  you  estimated  the  amount  of 
coal  in  the  Katydid  dump  you  found  80,000  or  90,000  tons? — ^A. 
Sixty-eiffht  thousand  tons,  1  think. 

Q.  of  coal  or  culm? 

Mr.  Simpson.  Culm. 

Q.  Sixty-eight  thousand  tons.  Do  you  mean  by  that  the  entire 
contents  of  the  bank  or  the  coal — the  pea  and  chestnut  and  prepared 
sizes  of  coal  and  buckwheat — ^to  be  found  in  the  bank? — A.  Tne  entire 
contents  of  the  bank. 

Q.  That  included  dirt  and  all  the  rest? — A.  Yes,  sir. 

Q.  Who  was  that  engineer? — A.  Carl  Motiska. 

Q.  Did  you  know  how  much  coal — pea,  buckwheat,  chestnut,  and 
prepared  sizes — ^there  was  in  this  Packer  No.  3  for  which  you  ap- 
plied to  the  Girard  estate? — A.  What  was  the  tonnage,  do  you 
mean? 

Q.  How  much  coal — pea  coal,  chestnut  coal,  barley,  and  prepared 
sizes — was  contained  in  Packer  No.  3,  for  which  you  signed  an  appli- 
cation?— ^A.  No,  sir. 

Q.  I  will  ask  you  if  you  have  learned  since  that  there  were  472,000 
tons  in  it? — ^A.  1  was  under  the  impression  that  there  was  more. 

Q.  Where  did  you  get  the  impression? — A.  From  myself;  I  judged 
myself  that  there  was  more  than  that. 

Q.  You  mean  by  that  the  entire  contents  of  the  bank?  I  am  ask- 
ing now  about  the  entire  amount  of  coal  to  be  taken  from  the  dump. 
Did  you  ever  know  that  there  were  472,000  tons  in  this  Packer  No.  3 
dump? — A.  I  fibred  it  more  than  that.  I  had  an  engineer  to  figure 
it ;  and  I  think  it  was  more. 

Q.  You  had  an  engineer  to  figure  Packer  No.  3  ? — A.  Yes,  sir. 

Q.  How  much  did  he  fi^re  it? — A.  I  think  it  was  700,000  tons. 

Q.  You  made  it  a  million  and  something  tons,  did  you  not? — A. 
That  was  the  whole  dump. 

Q.  He  made  700,000  tons  in  Packer  No.  3?— A.  Something  like 
that. 

Q.  And  did  you  know  that  when  you  signed  this  application  for 
the  lease  or  was  it  done  afterwards  ? — A.  I  think  I  knew  it  before. 

Mr.  Manager  Webb.  That  is  all. 

The  President  pro  tempore.  The  witness  may  retire. 

Mr.  Manager  Webb.  And  so  far  as  we  are  concerned  this  witness 
may  be  discharged. 

Mr.  Simpson.  We  do  not  want  him.  He  may  go,  so  far  as  we  are 
concerned. 

The  President  pro  tempore.  The  witness  is  finally  discharged. 

Mr.  Manager  Floyd.  The  next  witness  we  desire  called  is  Mr. 
James  H.  Rittenhou5se. 
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James  H.  Sittenhouse,  being  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Q.  (By  Mr.  Manager  Floyd.)  Please  state  your  name  and  place 
of  residence. — ^A.  J.  H.  Rittenhouse,  Scranton,  Pa. 

Q.  What  is  your  business  or  occupation? — A.  Civil  and  mining 
engineer. 

Q.  What  experience  have  you  had  as  a  civil  and  mining  engineer 
in  the  anthracite  coal  region  of  Pennsylvania  and  elsewhere? — 
A.  Forty  years,  in  all  kinds  of  work;  railroad  work,  mining  work, 
metal  mmmg,  masonry,  dams,  including  general  mining  engineering. 

Q.  So  you  have  a  thorough  knowledge  of  engineering  m  all  the 
various  branches  you  have  mentioned,  including  general  engineer- 
ing?— A.  I  think  1  have  a  pretty  good  knowledge  of  it. 

Q.  Have  you  ever  at  any  time  been  employed  by  the  Marian  Coal 
Co.  or  by  W.  P.  Boland  or  C.  G.  Boland?— A.  Never. 

Q.  I  will  ask  you  if  you  are  acquainted  with  a  culm  dump  known 
as^the  Katydid  culm  dump,  near  Moosic,  Pa.? — ^A.  I  am. 

Q.  Were  you  ever  employed  by  anyone  to  make  a  survey  of  that 
culm  dump  and  to  estimate  the  amount  of  material  and  the  various 
kinds  and  sizes  of  coal  contained  therein ;  and  if  so,  state  by  whom 
and  when? — ^A.  I  was;  by  Mr.  Wrisley  Brown,  in  the  month  of 
March,  I  think. 

Q.  Who  is  Mr.  Wrisley  Brown,  or  in  what  capacity  was  he  acting 
when  he  employed  you? — A.  I  did  not  know  Mr.  Wrisley  Brown. 
He  simply  gave  me  a  card  with  his  name  on  it,  and  I  did  not  know' 
where  he  was  from  or  whom  he  represented  till  afterwards.  I  want 
to  say  this:  He  came  into  mj  office.  I  took  him  to  be  a  well-to-do 
man — he  was  dressed  accordingly — and  after  making  some  prelimi- 
nary inquiries  as  to  what  he  wanted  and  as  to  the  responsibility  of 
the  parties  whom  he  represented,  he  told  me  that  for  certain  reasons 
he  did  not  wish  to  have  his  identity  known.  He  had  been  over  to  the 
adjoining  office,  to  one  of  my  business  associates,  although  we  are 
not  a  copartnership  at  all,  and  he  had  talked  with  him,  and  Mr. 
Stevenson  brought  him  over  and  introduced  him  to  me.  After 
arranging  the  preliminaries  in  regard  to  about  what  it  cost  to  make 
such  a  survey,  ne  held  up  a  telegram  and  said,  "  I  have  telegraphed 
my  people  as  to  the  cost  and  it  is  satisfactory."  But  he  covered  up 
the  address  and  signature  of  the  telegram,  so  that  I  simply  could 
not  tell  from  whom  or  where  it  came  from. 

Q.  Let  me  ask  you  if  you  afterwards  learned  that  he  was  at  that 
time  representing  the  Department  of  Justice? — A.  Not  until  I  had 
made  my  reports,  sent  my  papers  on,  and  then  finally  sent  my  last 
communication  and  turned  it  over  to  the  stenographer,  and  when 
she  brought  it  in  to  me  I  saw  that  it  was  addressed  to  Mr.  Wrisley 
Brown,  Department  of  Justice,  Washington,  D.  C.  That  was  the 
first  intimation  I  had  of  what  I  was  called  upon  to  do.  If  I  had 
pursued  my  usual  policy  of  asking  whom  he  represented  and  whether 
there  was  a  lawsuit  at  the  end  of  it,  I  would,  undoubtedly  have  turned 
the  proposition  down. 

Q.  Under  the  circumstances,  you  accepted  the  employment  with- 
out knowing  the  purpose  of  the  survey? — A.  I  did;  yes. 

Q.  And  made  it  without  knowing  whom  you  were  representing — 
that  is,  except  Wrisley  Brown — and  you  did  not  know  what  interest 
he  represented? — A.  1  did  not.    He  gave  me  to  understand  there 
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were  certain  reasons  why  he  desired  to  keep  the  matter  quiet,  and  I 
supposed  it  was  in  reference  possibly  to  tne  Everhart  title.  They 
wanted  an  unbiased,  disinterested  opinion,  so  I  supposed  he  could 
use  it  in  that  way. 

Q.  State  whether  or  not  under  this  employment  by  Mr.  Brown 
you  made  a  survey  of  this  culm  bank  and  made  a  report  thereon. — : 
A.  I  did. 

Q.  Please  state  the  amount  and  percentage  of  the  various  kinds 
of  coal  according  to  your  estimate  as  incorporated  in  your  report. — 
A.  I  have  ^ven  to  Mr.  Brown  all  these  papers  and  the  maps  in  the 
ease  when  it  was  tried  by  the  House. 

Q.  For  the  purpose  or  refreshing  your  memory  I  will  let  you  take 
that.  Is  that  your  original  report,  Mr.  Rittenhouse,  which  you 
made  to  Mr.  Brown  [handing  witness  report]? — ^A.  (After  exam- 
ination.) It  is. 

Q.  And  the  supplemental  report  is  attached  to  that,  is  it  not? — 
A.  Yes^  sir. 

Q.  Now,  you  may  answer  my  question. — A.  What  was  the  question  ? 

The  Reporter  repeated  the  question,  as  follows : 

Please  state  the  amount  aud  percentage  of  the  various  kinds  of  coal  accorcl'- 
lug  to  your  estimate  as  incorporated  in  your  report 

The  WrrKESS.  The  number  of  cubic  feet  in  the  bank  as  outlined 
by  the  Erie  is  3,133,632 ;  additional  dump,  making  three  in  all,  681,229 ; 
total,  3,824,861  cubic  feet.  Weight  per  cubic  foot,  62.9  pounds;  42.3 
cubic  feet  equals  1  ton  of  2,240  pounds;  3,133,632  divided  by  42.8 
cubic  feet  equals  74,081  tons;  681,229  aivided  by  42.3  cubic  feet 
equals  16,105  tons ;  total,  90,186  tons. 

Q.  Is  that  the  gross  amount  of  material  that  you  estimate? — A. 
That  is  the  gross  amount  of  the  material ;  yes,  sir. 

Q.  Does  mat  include  wasteas  well  as  coal? — A.  It  does. 

Q.  You  can  go  ahead  with  your  statement. — A.  A  test  of  the  com- 
ponent parts  of  the  various  sizes  in  the  dump  I  find  as  follows : 


I 

Goal.    !  Waste. 


Total. 


Per  cent. '  Per  cent. 

Btm  above  clMlBtnnt 6.086  i      2.786 

Pto. ,       1.041  I         .261 

Ko.  1  bndnfTheatL- : I     12.419  , 

Ko.  2  buckwheats I       9.808  , 

Ko.  8  buckwheats 22.464 

BliiBh  paaaing  through  A  ^ch 

Slate  and  rock~ ' 


TbtaL Kl.808 


46.080 
8.026 


48.106 


Per  cent, 

8.861 

1.082 

12.419 

0.8B8 

22.464 

46.08» 


90.909 


This,  worked  out  on  the  basis  of  values  received  from  the  various 
sizes  according  to  their  percentages,  would  make  the  dump. figure 
up  in  gross  receipts  $47,533. 

ShaU  I  give  the  percentage  of  values  as  to  the  different  sizes? 

Mr.  Manager  Fuoyd.  Yes,  sir;  give  the  percentage  of  values  as  to 
the  different  sizes. 

The  WrrMESS.  Assuming  that  the  bank  contains  90,000  tons,  we 
then  have  the  various  sizes  as  below: 

Chestnut  and  above,  5,477  tons;  at  a  value  of  $3.25  a  ton,  it  makes 
$17,800.^5;  pea  coal,  937  tons,  at  $1.78  per  ton,  making  $1,667.86;  No. 
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1  buckwheat,  11,177  tons,  at  $1.41  per  ton,  .$15,759.57 ;  No.  2  buck- 
wheat, 8,904  tons,  at  70  cents  a  ton,  equals  $6,232.80 ;  No.  3  buckwheat, 
20,209  tons,  at  30  cents  a  ton,  makes  $6,062.70;  total  of  tons,  46,704; 
total  dollars,  $47,533.18. 

If  the  line  prices  were  obtained  instead  of  the  65  per  cent  basis, 
then  the  amount  would  be  increased  to  some  extent. 

Q.  Now,  at  that  point,  please  explain  what  you  mean  by  the  65 
per  cent  basis  and  by  the  term  "line  prices." — ^A.  Sixty-five 
per  cent  basis  is  the  railroad  contract  for  transporting  the  coal,  giv- 
ing the  operator  65  per  cent  of  what  it  brings  at  tidewater,  the  rail- 
road company  taking  the  balance  of  35  per  cent  for  freight. 

Q.  Now,  what  is  meant  by  line  prices? — A.  Line  prices  is  when 
you  get  the  same  kind  of  a  contract  as  to  freight  that  you  sell  along 
the  line,  and  is  not  based  on  tidewater.  Tidewater  prices  are  usually 
less  than  line  prices.  For  instance,  10  miles  outside  of  Scranton,  in 
any  direction,  coal  sells  for  more  than  it  does  in  New  York.  Con- 
sequently line  prices  are  preferable. 

Q.  Do  they  apply  this  65  per  cent  basis  on  line  prices  as  a  rule  ? — 
A.  That  I  am  not  prepared  to  say.  I  think  the  regular  freight 
rates  rule. 

Q.  Now,  you  can  proceed  with  your  statement. — ^A.  If  what  passes 
through  a  ^-inch  mesh  and  over  ^  mesh  is  saved,  it  would  be  equal 
to  12,678  tons,  and  this  at  30  cents  per  ton  would  be  an  increment  of 
$3,804.40;  and  this  should  be  added  to  the  above,  making  the  total 
$51,336.58.  But  I  might  say  that  that  size  of  mesh  is  used  in  only  a 
few  places — not  generally. 

Q.  Permit  me  to  ask  you  if  it  is  possible  by  the  use  of  that  sized 
mesh  to  gain  this  increment  of  which  you  speak  ? — A.  It  is. 

Q.  You  can  proceed. — A.  A  flat  price  of  30  cents  a  ton  for  the 
entire  dump,  or  90,000  tons,  at  30  cents  per  ton,  would  be  $27,000. 

Q.'Now,  Mr.  Rittenhouse,  please  describe  the  location  of  this  culm 
duinp  with  reference  to  the  different  railroad  lines  in  that  vicinity. — 
A.  This  property  lies  on  lots  46  and  47,  if  I  remember  rightly. 

Q.  To  refresh  your  memory,  I  will  ask  you  to  state  if  that  [exhibit- 
ing] is  a  map  of  the  location  of  the  Katydid  culm  dump?  We  will 
first  establish  the  location  of  the  dump. — A.  (After  examining.)  It 
is;  yes,  sir;  made  by  us. 

Mr.  Manager  Fu)yi>.  Now,  Mr.  President,  we  desire  to  make  this 
an  exhibit  at  this  point. 

Mr.  WoRTHiNGTON.  Let  me  see  what  you  are  offering. 

Mr.  Manager  Floyd.  Excuse  me,  Mr.  Worthington. 

Mr.  Worthington.  It  is  from  the  other  record?  It  is  the  same 
thing? 

Mr.  Manager  Floyd.  Yes,  sir;  the  same  thing. 

("To  the  witness.]  Now,  do  you  desire  this,  Mr.  Rittenhouse? 

The  Witness.  This  lies  to  the  southeast  of  the  borough  of  Moosic, 
and  is  on  the  southerly  side  of  the  Lackawanna  Valley ;  lying  to  the 
fiouth  there  are  larjje  brooks,  called  Spring  Brook.  The  Erie  & 
Wyoming  Valley  Railroad,  which  was  located  on  the  line  of  the  old 
gravity  track  of  the  Pennsylvania  Coal  Co.,  light  track,  after  the 

fravity  road  was  abandoned,  is  now  the  main  line  of  this  valley 
ranch  of  the  Erie.  That  breaker,  called  the  Consolidated  breaker, 
was  connected  with  this  old  gravity  road,  which  was  built  in  the 
fifties.    Subsequently  the  Lackawanna  &  Wyoming  Valley  Railroad, 
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an  electric  railroad,  was  built  in  1901  or  1902^uring  those  years,  and 
it  runs  parallel  about  4  or  5  rods  from  the  Erie  for  a  distance  of  a 

Juarter  of  a  mile.  Then  it  swin^  off  to  a  point  nearer  the  Katydid 
ump  than  the  branch  of  the  Erie.  There  is  a  lateral  branch  from 
this  main  line  of  the  Erie  that  ^oes  into  this  Consolidated  breaker  and 
along  the  tail  track  connected  with  the  Katydid  culm  pile.  The 
culm  pile  is  situated  right  on  the  tail  tracks  of  the  Erie  and  about 
600  feet  from  the  nearest  point  of  the  Lackawanna  &  Wyoming 
Valley  Road. 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Rittenhouse,  one  of  the  mapB 
that  has  been  submitted  shows  the  location.  You  put  in  evidence 
two  or  three  maps. — ^A.  This  is  the  map  [exhibiting]. 

Q.  It  shows  the  facts  with  reference  to  the  location  ? — ^A.  Yes,  sir. 

The  map  was  marked  "  U.  S.  S.  Exhibit  26 ''  and  offered  in  evidence, 
and.  faces  this  page. 

Q.  (Presenting  map. J  Did  you  make  this  map,  which  was  Exhibit 
31  before  the  hearing,  showing  in  detail  the  situation  of  the  Katydid 
culm  dump? — A.  (Examining.)  Yes,  sir. 

Q.  That  map  was  prepared  by  you  ? — A.  Yes,  sir. 

Mr.  Manager  Floyd.  Mr.  President,  we  want  to  offer  this  exhibit 
in  evidence  at  this  point. 

Mr.  WoRTHiNGTON.  May  I  see  it  first? 

Mr.  Manager  Floyd.  Certainly ;  excuse  me. 

Mr.  WoBTHiNGTON  (after  examining).  That  is  all  right. 

The  paper  was  marked  '^  Exhibit  29  "  and  offered  in  evidence,  and 
faces  this  page. 

Mr.  Manager  Fix)yd.  What  is  the  scale  indicated  on  the  map  or 
blue  print  submitted? 

The  WrrNEss.  I  have  not  got  it. 

Mr.  Manager  Floyd.  The  clerk  has  it  at  the  desk. 

The  Witness  (examining  map).  Scale,  1  inch  equal  to  40  feet. 

Q.  (By  Mr.  Manager  Floyd,  presenting  map.)  Here  is  a  further 
map.  Please  identify  that,  Mr.  Sittenhouse,  and  state  whether  or 
not  you  prepared  that  map  in  connection  with  this  investigation  and 
what  it  is. — ^A.  ( Examining  map. )  This  is  a  map  on  cross-section  paper 
on  a  scale  of  1  inch  equal  to  40  feet,  and  in  connection  with  it  I  will 
say  that  these  cross  sections,  or  these  tracings,  are  20  feet  apart,  and 
then  those  sections  are  represented  by  the  red  lines.  Those  sections 
are  then  put  on  this  cross-section  paper  and  used  for  calculating  the 
area  of  the  different  sections ;  the  two  sections  are  put  together,  and 
the  distance  between  them  gives  the  cubical  contents. 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  President,  we  desire  to  make 
this  an  exhibit  and  offer  it  in  evidence  at  this  point. 

The  PREsmENT  pro  tempore.  It  will  be  identified  by  number. 

The  exhibit  was  marked  "  30,"  and  faces  this  page. 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Rittenhouse,  what  do  you  mean 
in  your  report  by  the  slush  pile? — A.  I  mean  the  waste  that  poes 
through  the  finest  mesh  that  they  use.  It  is  called  tailings;  it  i» 
called  slush. 

Q.  State  the  origin  and  meaning  of  the  word  "  culm  "  of  the  term 
"culm  dump." — A.  Culm  meant  and  means  anything  that  is  waste* 
Back  in  the  early  days  it  was  called  culm  when  they  put  chestnut 
in  the  pile;  it  was  all  the  waste  rock  and  the  material  that  was 
thrown  out  in  the  breaker ;  rough  coal  and  slate  were  thrown  indis- 
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oriminately  on  this  pile,  and  it  was  called  culm  pile.  As  the  years 
went  by  and  they  used  chestnut  coal,  when  that  was  taken  up  the 
coal  before  it  went  to  the  culm  dump.  It  was  the  same  way  with 
pea  coal;  following  that,  buckwheat  No.  1,  tiben  again  No.  2,  and 
again  No.  3 ;  so  that  now  what  represents  culm  or  culm  pile,  as  it  goes 
by,  is  the  finest  sand  or  silt  as  it  goes  through  three  thirty-seconds 
or  the  eighth  of  an  inch  or  the  sixteenth  of  an  inch  mesh — ^whatever 
they  happen  to  use.  Sometimes  that  is  separated,  and  when  it  is 
separated  and  the  slate  in  larger  pieces  is  not  mixed  with  it  it  is  a 
slush. 

Q.  In  the  common  acceptation  of  the  term^  a  culm  dump  is  the 
material  in  the  dump  mad!e  from  coal  mines,  including  particles  of 
coal  and  other  waste^  is  it? — ^A.  Yes,  sir. 

Q.  State  the  relative  value  of  a  culm  dump  with  reference  to  its 
age;  those  made  in  an  earlier  period,  according  to  your  explanation, 
would  be  of  more  value  than  those  made  in  a  later  period,  woula 
they  not? — A.  For  the  reason  I  have  just  stated,  the  older  the  pile 
is  the  larger  the  sizes  in  it.  Consequently  at  the  present  time  the 
refuse  from  a  coal  breaker  is  of  little  value  unless  some  means  is 
found  for  utilizing  that  fine  stuff  for  fuel.  They  are  at  the  present 
time  using  in  some  places  fuel  that  will  go  through  a  three  thirty- 
seconds  and  over — a  three  sixty-fourths;  and  that  is  the  finest  I 
know  of. 

Q.  State,  if  you  know,  how  long  this  Katydid  dump  was  in  form- 
ing.—A.  I  think  from  1886  or  1887  until  1908  or  1909,  at  which  time 
I  think  the  breaker  that  was  washing  it  was  burned.  It  had  been 
made  previous  to  that.  It  was  the  product  of  mining  from  these 
two  different  lots — 46  and  47. 

Q.  Are  you  acq^uainted  with  the  operations  of  the  Erie  Railroad 
Co.  and  its  subsidiary  corporation  engaged  in  coal  business  ? — A.  To 
a  certain  extent  along  different  lines.  I  am  acquainted  with  their 
various  products. 

The  President  pro  tempore.  As  to  the  question  of  the  admission  of 
the  report  itself,  the  Chair  does  not  desire  to  hear  further  on  the 
right  to  prove  the  contents  of  the  same,  but  if  counsel  wish  to  be 
heard  the  Chair  will  hear  them. 

Mr.  WoRTHiNGTON.  When  a  question  is  asked  to  bring  out  any- 
thing in  the  report,  we  can  be  heard,  I  suppose. 

The  PREsmEKT  pro  tempore.  The  Chair  is  of  opinion  that  it  is 
material  under  the  features  presented  by  this  case  to  prove  the  value 
of  the  coal  in  that  dump. 

Mr.  WoRTHiNGTON.  Of  that  we  have  so  far  made  no  question,  not 
because  we  think  it  is  competent,  for  we  think  that  thfj  matter  might 
just  as  well  be  left  until  we  get  through  the  evidence.  Our  conten- 
tion is  and  will  be  that  it  does  not  make  any  difference  what  the  value 
of  this  culm  dump  is  or  was;  the  real  question  is  what  did  Judse 
Archbald  have  reason  to  believe  that  it  was  worth.  If  it  shall  be 
shown  that  at  the  time  he  undertook  the  negotiations  for  the  purchase 
of  it  with  Mr.  Williams  his  information  was  it  was  worth  $100,000 
and  he  was  proceeding  on  that  basis  to  get  it  for  $4,500  or  $i3,000,  it 
would  be  to  no  purpose,  I  submit,  to  have  some  expert  examine  it  and 
(>ring  him  here  to  testify  that  it  was  not  worth  10  cents,  because  that 
IS  wholly  immaterial.    But  we  do  not  care  to  go  on  with  a  discus- 
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sion  of  thd^t  Question  now;  it  is  only  when  we  come  to  go  into  the 
proposition  oi  lowing  what  the  details  of  the  operation  of  the  Erie 
Railroad  would  have  been  if  it  had  operated  it. 

The  President  fro  tempore.  The  Chair  is  of  opinion  that  it  is 
competent  for  the  managers  to  prove  the  value  ox  this  dump,  and 
the  Chair  would  also  be  of  opinion  that  it  is  perfectly  competent  for 
the  witness  to  use  that  paper  to  refresh  his  memory  that  he  may  give 
the  necessary  testimony;  but  the  Chair  does  not  think  that  the 
report  as  a  report  would  be  admissible  in  evidence.  The  facts  con- 
tained can,  so  far  as  they  are  governed  by  the  suggestion  that  has 
already  been  made,  be  proven  by  the  witness. 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Rittenhouse,  I  will  ask  you  to 
state  what,  in  your  opinion,  is  this  Kat}rdid  culm  dump  worth? 
First,  what  is  its  value  according  to  the  estimate  jrou  have  made?  I 
think  you  have  already  stated  it.  You  can  state  it  again.  What  is 
the  value  of  the  coal  in  that  dump  according  to  your  estimate? — ^A. 
That  depends  upon  who  works  it. 

Q.  Then,  what  would  it  be  worth  to  the  Erie  Railroad? 

Mr.  WoRTHiNGTON.  I  objcct  to  that  question,  Mr.  President.  That 
is  a  very  simple  question  to  ask,  but  you  see  at  once  it  involves  an 
inquiry  not  onlv  as  to  the  cost  of  builaing  a  washery  there  or  trans- 
porting the  coal  to  some  other  washery,  every  question  about  where  it 
can  probably  be  sold  or  be  likely  to  be  sold,  what  would  be  the 
details  of  the  expense  there,  what  would  be  the  probable  market 
price,  and  all  that — simply  the  opinion  of  an  expert.  If  we  are  to 
go  into  that  we  want  to  warn  the  Chair  and  the  Senate  that  it  is  a 
very  wide  and  large  field. 

The  President  pro  tempore.  The  Chair  would  inquire  of  counsel 
if  similar  questions  could  not  be  propounded  as  to  the  estimate  of  its 
value  to  anyone? 

Mr.  Worthington.  No;  it  would  have  to  be '- 

The  PR£sn>ENT  pro  tempore.  As  to  its  general  value  ? 

Mr.  Worthington.  It  would  have  to  te  its  market  value,  I  should 
say,  Mr.  President — what  it  would  be  worth.  Certainly  it  would 
have  to  be  shown  that  it  would  be  reasonable  to  suppose  Judge  Arch- 
bald  would  know  what  it  was  worth.  He  might  know  what  it  was 
worth  in  the  market.  We  have  a  right  to  assume  that  he  might 
know  that,  though  there  is  no  evidence  that  he  did.  The  only  thmjg 
that  appears,  the  only  evidence  that  I  know  of — it  is  hardly  evi- 
dence— IS  a  letter  that  was  introduced  by  the  managers,  written  by 
him  to  Mr.  Conn  on  the  30th  of  Septemoer,  1911,  in  which  he  said 
he  had  never  seen  the  dump. 

The  PREsmENT  pro  tempore.  As  the  Chair  understands  the  atti- 
tude of  the  managers,  one  of  their  propositions  is  that  the  dump  was 
sold  by  the  Erie  Kailroad  Co.  for  less  than  it  was  worth.  If  so,  it 
would  be  competent  to  show  what  it  was  worth  then. 

Mr.  Worthington.  If  the  Chair  thinks  that,  of  course  that  in- 
volves going  into  all  these  details.    We  are 

The  President  pro  tempore.  The  Chair  would  say  to  the  managers 
and  to  counsel  that  it  is  not  competent  for  the  Chair  to  exclude  legiti- 
mate evidence  on  the  ground  that  it  may  involve  too  wide  a  discus- 
sion or  inquiry. 

Mr.  Manager  Floyd.  Mr.  President,  I  will  say  that  the  managers 
•harge  that  tnis  property  was  sold  by  the  Erie  Kailroad  Co.  through 
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the  influence  of  Judge  Archbald,  and  our  contention  is  that  it  was 
sold  for  less  than  its  value  to  the  company.  We  think  this  is  mate- 
rial, and  I  believe  the  Chair  has  so  indicated. 

The  President  pro  tempore.  The  Chair  thinks  it  would  be  per- 
fectly competent  for  the  respondent  to  show  what  it  would  be  worth 
to  him  or  what  he  had  reason  to  believe  it  would  be  worth  to  him. 

Q.  (By  Mr.  Manager  Floyd.)  Please  answer  my  question,  Mr. 
Witness. 

The  Witness.  What  is  the  question,  please? 

The  PfiEsmENT  pro  tempore.  The  stenographer  will  read  the 
question. 

The  Reporter  read  as  follows: 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  RittenhoiiBe,  I  will  ask  you  to  state  what, 
In  your  opinion,  is  this  Katydid  culm  dump  worth?  First,  what  is  its  Talue 
nccording  to  the  estimate  you  have  made?  I  think  you  have  already  stated  it 
Yon  can  stnte  it  again.  Whnt  is  the  value  of  the  coal  in  that  dump  according 
to  your  estimate? — A.  That  depends  upon  who  works  it. 

Q.  Then  what  would  it  be  worth  to  the  Erie  Railroad? 

The  Witness.  The  actual  value  of  the  coal  in  the  dump  that  can 
be  gained  by  treatment,  figures  up,  as  I  gave  it,  reading  m^  estimate, 
$47,533.18,  if  I  remember  correctly.  That  is  what  that  stuff  will  bring 
at  the  breaker.  It  depends  on  how  you  get  that  and  how  you  freight 
it  as  to  what  it  is  worth — ^who  does  it.  There  is  the  possibility  of 
the  Erie  working  it;  there  is  the  possibility  of  the  Laurel  Line  work- 
ing it ;  and  also  the  possibility  of  some  individual  working  it — any 
one  of  these  three  will  get  different  results  by  working  it. 

Q.  (By  Mr.  Manager  Floyd.)  What  I  desire  to  know  is,  what 
would  be  the  value  to  the  Erie  Railroad  Co.  if  it  worked  it? 

Mr.  WoRTHiNGTON.  Mr.  President,  if  that  includes  going  into  the 
question  of  transportation,  then  I  want  tq  renew  my  objection.  I  do 
not  understand  the  Chair  has  passed  upon  that. 

The  President  pro  tempore.  The  Chair  will  ask  that  that  question 
be  read  by  the  stenographer. 

The  Reporter  read  as  follows: 

Q.  (By  Mr.  M:m;»por  Floyd.)  What  I  dpsire  to  know  1p,  what  would  l)e  the 
value  to  the  Erie  Railroad  Co.  If  it  worlced  it? 

Tl^e  President  pro  tempore.  The  Chair  is  of  the  opinion,  under 
the  statement  of  the  managers  as  to  their  contention  in  the  matter, 
that  the  railroad  company  had  sold  this  dump  for  less  than  it  was 
worth,  that  it  would  be  competent  evidence.  The  Chair  repeats  that 
it  would  still  be  open  for  the  respondent  to  show  what  was  his  view 
in  regard  to  the  matter  of  what  it  would  be  worth  to  him. 

O.  (By  Mr.  Manager  Fix)yd.)  Now,  please  answer  the  question, 
Mr.  Rittenhouse. — A.  As  I  have  stated  before,  the  value  of  $47,533.18 
is  the  value  of  the  coal  in  that  dump;  and  inasmuch  as  it  lies  con- 
tiguous to  the  present  washery  of  the  Erie,  with  their  tail  tracks  and 
all  that,  it  is  worth  more  to  them  than  to  anyone  else.  Thev  would 
require  less  expense  to  get  it  and  ship  it  than  anyone  else.  Therefore 
I  fix  the  value  of  about  $35,000  as  tne  value  of  the  coal,  leaving  out 
the  question  of  freight,  to  the  Erie. 

O.  You  sav,  leaving  out  the  question  of  freight,  you  think  it  would 
be  worth  $35,000  to  the  Erie  Railroad  if  they  worked  it?— A.  I  do, 
leaving-  out  the  freight.    The  freight  would  be  extra. 
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Q.  Now,  sui)pose  they  carried  it  to  tidewater  over  their  own  lines 
and  sold  it  at  tidewater,  what  would  be  the  additional  value  by  reason 
of  freights? 

Mr.  WoRTHiNGTON.  One  moment.  Mr.  President,  it  seems  to  me 
that  the  witness  must  qualify  as  an  expert  in  freight  rates  and  rail- 
road operations  before  he  can  answer  that  question.  He  has  qualified 
as  an  expert  in  mining  and  coal,  but  I  have  not  yet  heard  him  say 
anything  to  the  effect  that  he  is  qualified  to  give  us  information 

Mr.  Manager  Floyd.  Let  me  modify  my  question,  then. 

Q.  (By  Mr.  Manager  Floyd.)  What  would  it  be  worth  on  the  65 
per  cent  basis  that  you  have  already  explained  ?^ — ^A.  They  would 
charge  varying  prices  for  that  coal.  Chestnut  would  give  them  a 
rate  of  $1.82  and  a  fraction  ordinarily ;  grate,  egg,  and  stove  would 
be  $1.74  and  a  fraction;  pea  coal  vould  be  $1.^;  No.  1  buckwheat 
would  be  $1.30 ;  and  No.  2  and  No.  3  buckwheat  would  be  a  little  less 
than  that.  I  do  not  know  that  I  can  recall  the  figures,  but  it  would 
be  around  $1.15  or  $1.20  for  No.  2  and  No.  3  buckwheat.  Those  are 
their  charges. 

Q.  Well,  can  you  tell  us  the  total  amount  they  would  get  as  freight 
rates  out  of  hauling  that  much  coal  to  tidewater  over  their  own 
line? — A.  I  never  figured  that  out;  no,  sir.  I  would  have  to  strike 
an  average  freight  rate  and  fi^re  up  the  different  tons  in  order  to 
find  out  what  that  would  run  into.  It  is  a  calculation  that  can  be 
made,  if  you  desire  it. 

Q.  Have  you  got  anything  in  your  report  on  that  question  [hand- 
ing the  report  to  the  witness]  ? 

The  PREsmENT  pro  tempore.  The  witness  may  use  the  report  to 
refresh  his  memory,  and  not  for  the  purpose  of  reading  it. 

Mr.  Manager  Floyd.  To  refresh  his  memory. 

The  Witness.  I  have  nothing  in  the  report  as  to  that.  I  have 
taken  it  in  bulk. 

Mr.  Manager  Floyd.  That  is  all,  Mr.  President. 

Mr.  Johnston  of  Alabama.  Mr.  President,  I  desire  to  ask  a  ques- 
tion. 

The  President  pro  tempore.  The  Senator  from  Alabama  desires 
that  the  witness  shall  be  asked  a  question,  which  will  be  read  to  him 
by  the  Secretary. 

The  Secretary  read  as  follows: 

Wliat,  In  your  opinion,  would  be  the  profit  If  worked  Intelligently  and 
economically? 

The  Witness.  Do  I  understand  that  has  reference  to  the  freight  ? 

Mr.  Johnston  of  Alabama.  The  value  of  the  dump — the  coal  in 
the  dump. 

The  President  pro  tempore.  The  Senator  can  modify  his  question 
if  he  desires  to  do  so. 

Mr.  Worthington  (to  Mr.  Johnston  of  Alabama).  I  will  ask  the 
question  as  a  part  of  my  cross-examination. 

Mr.  Johnston  of  Alabama.  Very  well. 

Q.  (By  Mr.  Worthington.)  Without  any  reference  to  the  trans- 
portation of  the  coal,  but  taking  its  value  after 

Mr.  Manager  Floyd.  Mr.  President 

Mr.  Worthington  (to  Mr.  Manager  Floyd) .  Are  you  not  through  ? 

Mr.  Manager  Floyd.  I  insist  that  the  question  which  was  asked 
by  the  Senator  from  Alabama  ought  to  he  answered. 
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The  Pbesident  pbo  tempobe.  The  question  must  be  answered  as 
asked  by  the  Senator.  The  Chair  simply  sug^ted,  in  view  of  the 
verbal  comment  of  the  Senator,  that,  if  he  desired,  he  could  modify 
the  question  in  writing. 

Mr.  WoBTHiNGTON.  I  WBs  going  on  because  I  understood  the  Sen- 
ator had  withdrawn  the  question  with  the  idea  that  I  would  bring 
out  the  information  he  desired. 

The  PBEsmENT  pbo  tempobe.  Does  the  Senator  withdraw  the  ques- 
tion? 

Mr.  Johnston  of  Alabama.  Yes ;  I  withdraw  it. 

Mr.  Manager  Floyd.  I  did  not  so  understand,  Mr.  President 

The  PfiEsmENT  pbo  tempobe.  The  Chair  did  not  understand  the 
Senator  had  withdrawn  the  question.  The  Chair  inquires  if  the 
managers  have  finished  with  the  witness. 

Mr.  Manager  Floyd.  We  have  on  the  part  of  the  mana^rs;  but  I 
did  not  understand  the  Senator  had  withdrawn  his  question. 

The  PBEsmENT  pbo  tempobe.  Very  well.  Counsel  for  the  respond- 
ent has  an  opportunity  to  ask  the  question  if  he  desires  to  do  so. 

Mr.  Manager  Floyd.  Will  you  permit  me  one  more  question,  Mr. 
President? 

The  Pbesident  pbo  tempobe.  Verywell. 

Q.  (By  Mr.  Manager  Floyd.)  What  would  be  the  profit  to  the 
Erie  Railroad  Co.  if  Siey  intelligently  and  economically  worked  that 
culm  dump? — A.  Leaving  out  the  freight? 

Q.  Leaving  out  the  freight. — A.  Just  as  I  said  before,  $35,000 
profit  to  them. 

Mr.  Manager  Floyd.  That  is  all. 

Cross-examination  by  Mr.  Wobthington: 

Q.  What  would  the  coal  be  worth  at  the  washery  after  it  was  ready 
for  sale,  if  the  operation  were  conducted  intelligently  and  econom- 
ically?— A.  Just  as  I  said,  the  value  of  the  coal  was  $47,583,  and 
allowing  them  a  fair  price  for  working  it,  they  shpuld  realize  that 
much  from  it^  in  my  judgment 

Q.  Now,  aside  from  the  Erie,  you  have  told  us  that  there  are  three 
bases,  as  I  understood  you,  for  the  calculation — ^that  is,  what  would 
be  the  result  for  the  individual  operator,  what  would  it  be  for  the 
Laurel  Line,  and  what  would  it  be  for  the  Erie  ?  Take  the  individual 
operator,  suppose  he  works  it? — A.  I  think  he  would  lose  money 
by  it 

Q.  He  would  lose  money  by  it? — A.  Yes,  sir. 

Q.  Why  ? — A.  For  this  reason :  He  has  got  to  buy  the  pile  in  the 
first  place.    That  is  an  outlay  of  $20,000  to  $25,000.    He  has  got  to 

;ut  up  his  plant,  which  will  cost  in  the  neighborhood  of  $10,000. 
'hat  would  make  an  aggregate  of  from  $30,M)0  to  $35,000,  and  he 
has  £ot  to  operate  it.  Assuming  that  he  operated  it  as  cheaply  as 
the  Erie  would  operate  it — ^that  is,  at  a  cost  of  as  much  as  25  to  30 
cents  a  ton — ^it  would  eat  up  the  balance  of  the  value  of  the  pile. 

Q.  I  wish  you  would  tell  us — I  could  do  it,  perhaps,  if  I  had 
your  figures,  but  I  will  be  obliged  if  you  will  do  it — suppose  a  sale 
had  been  made  of  the  merchantable  coal  in  the  dump,  and  27|  cents 
a  ton  was  to  be  paid  for  the  coal  won  from  the  dump,  what  would 
be  the  price  that  would  be  paid  for  it? — A.  Then  he  would  likely 
make  something  out  of  it,  just  as  Mr.  Bradley  testified  to,  because 
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inasmuch  as  about  50  per  cent  of  the  pile  is  coal,  instead  of  paying 
a  flat  price  for  it  you  would  cut  that  $25,000  or  $30,000  or  $20,000 
pile  down  to  about  $14,000,  and  in  that  way  he  would  make  any- 
where from  $5,000  to  $10,000 — ^the  individual  operator. 

Q.  I  think  you  misunderstood  my  question,  or  else  I  did  not  ask  it 
very  intelligently.  I  simply  desired  to  ask  if  you  take  the  quantity 
of  coal  that  you  found  in  the  dump,  what  would  it  amount  to  at  27^ 
oents  a  tonf— A.  I  said,  in  my  judgment,  it  would  be  somewhere 
around  $14,000  and  something,  for  a  guess. 

Q.  Of  course,  I  need  not  ask  yon,  but  you  have  assumed  in  fixing 
the  value  of  this  dump  to  the  Erie  that  the  Erie  owns  the  whole 
dump? — ^A.  I  have.  They  would  not  have  to  buy  it,  or  their  part  of 
it  at  any  rate. 

Q.  On  that  subject  were  you  not  told  that  there  was  some  entangle- 
ment about  the  title? — A.  I  have  understood  that  there  was  some  en- 
tanglement about  the  title.    I  know  there  is. 

Q.  I  believe,  Mr.  Rittenhouse,  you  have  not  said  anything  about 
that,  but  were  you  not  first  employed  in  regard  to  this  dump  by  Mr. 
Conn,  the  manager  of  the  Laurel  Line? — A.  Mr.  Conn  and  I  went 
down  there  and  looked  the  pile  over,  and  he  wanted  me  to  give  him  a 
rough  estimate  of  about  what  I  thought  was  in  the  pile. 

Q.  Did  you  do  that? — ^A.  I  did. 

Q.  What  did  you  tell  him  then,  when  you  simply  gave  a  rough  esti- 
mate?— A.  If  I  remember  rightly  I  made  him  a  written  statement 
covering  about  three  or  four  lines,  saying  that  taking  the  outline  of 
the  blue  print  by  the  Erie  and  a  little  data  that  I  had  gotten  together 
as  to  elevation,  I  estimated  about  87,000  cubic  feet  in  toe  dump.  My 
accurate  survey  subsequently,  I  think,  put  it  a  little  over  90,000. 

Q.  You  do  not  mean  87,000  cubic  feet  only  ? — A.  I  should  have  said 
87,000  tons ;  I  beg  your  pardon. 

Q.  Do  you  remember  when  you  were  talking  to  Mr.  Conn  about 
this  matter  that  he  told  you  that  Judge  Archbald  was  interested  in 
it,  and  you  went  to  see  Judge  Archbald  about  it? — A.  I  did  go  to 
see  Judge  Archbald ;  yes. 

Q.  Wbls  it  not  because  Mr.  Conn  told  you  that  Judge  Archbald 
was  interested  in  it? — ^A.  No;  that  had  developed  at  the  time  when 
we  went  down  over  the  pile  to  look  it  over. 

Q.  I  am  interested  to  know  how  it  developed  that  Judge  Archbald 
was  in  it.    How  did  you  find  that  out? — A.  Through  Mr.  Conn. 

Q.  I  say,  Mr.  Conn  had  told  you  ? — A.  Yes. 

Q.  Then  you  went  to  see  Judge  Archbald  about  it,  did  you  not? — 
A.  I  did  after  I  had  been  employed.  This  matter  with  Mr.  Conn  was 
last  fall  and  we  anticipated  getting  to  work  promptly  on  it,  but  we 
were  called  ofiF  very  suddenly  when  the  breaker  and  constructors  and 
I  had  arranged  to  go  down  there  and  look  the  plant  over  to  see  what 
could  be  done  with  it.  Nothing  more  was  done  about  it,  and  I  had 
not  thought  any  more  about  it  until  Mr.  Wrisley  Brown  came  and 
asked  me  to  make  a  survey  of  the  pile,  as  I  stated. 

Q.  When  was  it  you  went  to  see  Judge  Archbald  about  it? — A.  I 
think  it  was  either  in  the  latter  part  of  March  or  the  first  part  of 
April. 

Q.  This  spring  some  time? — A.  This  spring:  yes. 
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Q.  It  was  then  that  Mr.  Conn  told  you  that  Judge  Archbald  was 
interested  in  it,  was  it? — A.  I  had  nothing  whatever  to  say  to  Mr. 
Conn  at  that  time  at  all. 

Q.  Well,  did  you  not  just  say  that  Mr.  Conn  told  you  that  Judge 
Archbald  was  interested? — ^A.  Well,  that  was  last  fall. 

Q.  He  told  you  that  last  fall  ?— A.  Yes. 

Q.  Then  you  did  not  go  to  Judge  Archbald  until  this  spring? — 

A.  No,  sir.  I  heard  rumors  about  it.  I  thought  maybe  ne  could 
clear  the  matter  up. 

Q.  When  Mr.  Conn  told  you  that  Judge  Archbald  was  interested, 
did  he  accompany  that  with  any  suggestion  that  you  were  to  keep 
that  fact  quiet? — A.  No,  sir. 

Q.  There  was  not  any  suggestion  of  concealment,  was  there! — 
A.  No,  sir ;  nothing  that  I  remember. 

Q.  Do  you  know,  as  a  matter  of  fact,  whether  you  talked  to  other 

Eeople  as  to  whether  Judge  Archbald  was  interested? — ^A.  I  do  not 
now  that  I  mentioned  it  to  anybody. 

Q.  If  you  did  not,  it  was  merely  accidental  that  you  did  not; 
it  was  not  intentional? — ^A.  That  is  right. 

Mr.  WoRTHiNGTON.  I  would  like  to  see  that  Exhibit  No.  29,  that 
map. 

Q.  (By  Mr.  Worthington.)  Referring  to  this  map,  which  is 
Exhibit  No.  29. 1  see  it  is  a  map  of  the  Katydid  dump  and  a  portion 
of  it  is  labeled  *  Conical  dump."  In  your  estimate  have  you  included 
that  conical  dump  as  a  part  of  the  Katydid  dump? — A.  I  have. 

Q.  Just  what  tests  were  made  of  this  dump  for  the  purpose  of 
determining  the  proportions  of  the  different  kinds  of  coal  rti  it; 
and  who  made  them  ? — ^A.  We  dug  holes  all  over  the  culm  pile  at 
stated  distances,  at  the  top  and  the  bottom,  and  then  put  that  into 
bags  and  carried  it  to  a  big  flat  rock  and  spread  it  out  into  conical 
piles  by  tossing  it  over  so  as  to  get  an  average  mixture.  Then  we 
quartered  it  and  took  the  opposite  quarters,  and  sized  it  down  in 
that  way  until  we  got  something  over  a  hundred  pounds  to  test  for 
the  various  sizes.    That  is  the  usual  way  of  testing  the  dumps. 

Q.  What  were  the  dimensions  of  these  holes  that  you  made? — 
A.  We  took  a  shovelful,  half  a  bag  at  a  time,  from  a  hole,  goin^ 
down  a  couple  of  feet,  and  in  the  top  of  the  pile,  and  the  bottom  or 
the  pile,  and  on  the  slopes,  and  over  the  top. 

Q.  You  did  not  in  that  way  reach  the  interior  of  the  pile  at  all, 
did  you? — A.  We  did  not;  no,  sir. 

Q.  Was  the  chestnut  coal  which  was  in  that  pile — ^that  is  the 
largest  size  you  have  in  your  estimate  ? — A.  Yes,  sir. 

Q.  Was  that  in  chestnut  size  or  was  it  in  large  lumps  and  had  to 
be  broken  up? — A.  It  was  in  various  sizes. 

Q.  Various  sizes? — A.  Yes;  "chestnut  and  above,"  I  think  I 
have  it. 

Q.  Would  the  larger  sizes  have  to  be  broken  up? — A.  They  would 
have  to  be  broken  up.  It  would  hardly  be  worth  while  to  put  the 
screens  on  for  the  small  quantity  of  the  larger  sizes.  As  a  general 
thing,  all  of  that  larger  stuff  is  ground  up. 

Q.  You  have  included  in  your  estimate  about  $17,000  for  that  chest- 
nut after  it  was  ground. — A.  There  is  quite  a  difference  between 
$3.25  for  some  and  30  cents  for  others,  and  the  30-cent  coal  is  the 
largest  quantity  of  the  bunch  in  itself. 
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Q,  This  chestnut  coal,  which  I  nnderstand  you  to  say  it  would  not 
be  worth  while  to  run  through  as  chestnut,  you  have  concluded  was 
worth  $17,000  as  chestnut,  have  you  not? — ^A.  I  have. 

Q.  That  reminds  me,  Mr.  Rittenhouse,  I  think  you  have  not  got 
part  of  your  report  in  here. 

[To  Mr.  Manager  Floyd.]  If  you  will  let  me  have  that  report,  I 
should  like  to  show  it  to  the  witness  and  ask  him  to  read  a  table  from 
it  which  bears  on  this  question  of  amounts. 

Mr.  Manager  Floyd.  We  are  perfectly  willing  to  let  the  whole  re- 
port go  in. 

Mr.  WoBTHiNGTON.  Yes;  I  have  found  that  out. 

Q.  (By  Mr.  Wobthington.)  I  ask  you  to  look  at  the  part  of  this 
record  which  I  indicate,  to  refresh  your  memory,  and  tell  me  what 
was  your  estimate,  assuming  that  the  bank  contained  90,000  tons, 
giving  the  quantities  and  the  values  which  you  have  fixed  to  them, 
of  each  kind. — A.  That  is  worked  out  from  the  percentages  that  are 
in  the  pile. 

Q.  1  would  like  to  have  it  worked  out  and  have  it  in  the  record 
just  as  it  is  in  the  report,  if  that  is  correct. — A.  I  gave  all  this  in 
detail  when  I  read  it. 

Mr.  Simpson.  No;  you  only  gave  the  percentages. 

Q.  (By  Mr.  Worthington.)  I  think  you  did  not  give  the  whole 
of  it,  ana  I  would  like  to  have  it  in  order  to  have  it  complete. — ^A.  I 
will  go  over  it  again,  but  I  am  positive  that  I  did. 

Assuming  that  the  bank  contains  90,000  tons,  we  then  have  the  va- 
rious sizes  as  below : 

Chestnut  and  above,  5,477  tons,  at  $3.25 $17,  800.  25 

Pea,  937  tons,  at  $1.78 1,667.86 

No.  1  buckwheat,  11,177  tons,  at  $1.41 15,759.57 

No.  2  buckwheat,  8,904  tons»  at  $0.70 6,232.80 

No.  3  buckwheat,  20,209  tons,  at  $0.30^ 6.062.70 

Total   (46,704  tons) 47,533.18 

Q.  What  is  the  name  of  the  washery  that  you  have  referred  to  that 
is  near  the  Katydid? — A.  It  joins  the  Erie  Consolidated  breaker, 
probably  about  50  feet  from  it. 

Q.  The  Erie  Consolidated? — A.  Yes,  sir. 

Q.  What  do  you  know  about  that  washery? — A.  I  simply  know 
it  is  a  good-sized  washery,  treating  a  large  amount  of  culm,  and  is 
within  500  or  600  feet  of  the  Katydid  dump. 

Q.  Have  you  examined  its  machinery  or  apparatus  to  know  the 
details  of  it? — A.  I  have  not. 

Q.  Or  what  they  do  there? — A.  No;  only  what  I  have  seen  go  in 
there. 

Q.  Only  as  to  the  result  ? — A.  Yes,  sir. 

Q.  Is  your  estimate  of  30  cents  based  upon  the  proposition  that  it 
is  30  cents  flat — that  is,  for  everything  in  the  pile? — A.  $30,000  is 
what  I  was  figuring  on  in  the  first  place;  30  cents  flat  would  give 
$27,000. 

Q.  Thirty  cents  flat — ^that  is,  for  culm  and  all? — A.  Yes,  sir. 

Q.  And  the  whole  contents  of  the  pile  would  amount  to  how 
much? — ^A.  $27,000  at  30  cents.  Of  course  that  would  be  doubled 
when  you  get  only  half  of  the  coal. 

Q.  Double  it? — A.  Practically  so.  There  is  only  about  50  per 
cent  coal  in  the  pile. 
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Q,  Where  did  you  get  that  80  cents? — ^A.  When  it  was  talked  of 
in  the  first  place  it  was  talked  of  for  $80,000.  I  did  not  know  any 
other  ^rice  or  anything  further  in  regard  to  it  until  Mr.  Brown  came 
and  said  something  about  27^  cents.  I  did  not  ^ow  anything  about 
these  arrangemente  with  Mr.  Conn ;  as  to  what  he  proposed  to  pay 
for  it,  or  whether  instead  of  paying  a  flat  rate  for  it  ne  was  going  to 
pay  a  royalty  basis  for  it.  I  knew  nothing  about  it  until  it  developed 
m  this  case. 

Mr.  WoBTHiNGTON.  That  is  all,  Mr.  President. 

Bedirect  examination  by  Mr.  Manager  Flotd. 

Q.  Did  I  correctly  understand  you  to  say  that  Mr.  Conn  told  you 
that  Judge  Archbald  was  interested  in  this  transaction — or  what  did 
you  say  about  that? — ^A.  I  do  not  know  that  Mr.  Conn  said  that  he 
was  interested  in  it  anything  more  than  that  Judge  Archbald  and 
Mr.  Williams  had  an  option  on  it. 

Q.  When  was  that? — A.  That  was  last  fall;  that  is,  a  year  ago. 

Q.  Was  that  when  you  were  making  an  estimate  for  Mr.  Conn,  at 
his  request? — ^A.  It  was. 

Q.  Did  you  make  a  statement  about  seeing  Judge  Archbald  al 
some  other  time? — A.  I  did. 

Q.  And  talking  to  him  about  it  ? — A.  I  did. 

Q.  When  was  tnat  ? — ^A.  The  latter  part  of  March  or  the  first  pari 
of  April  of  this  year. 

Q.  Of  this  year? — ^A.  Yes,  sir. 

Q.  Will  you  state  what  was  said? — ^A.  Mr.  Brown  asked  me  not  to 
go  into  the  title  particularly,  but  to  find  out  in  a  general  way  as  to  the 
ownership  and  so  forth.    That  is  all  I  did  in  regard  to  it. 

Q.  And  you  went  to  Judge  Archbald  for  that  purpose,  did  you? — 
A.  I  thought  Judge  Archbald  would  probably  know  more  about  the 
title  end  of  it,  and  I  asked  a  few  questions  in  regard  to  that  I  want 
to  say  that,  inadvertently,  when  1  was  asked  that  question  before  by 
Col.  Worthington — whether  any  other  subject  was  discussed — ^I  said 
no.  I  said  that  on  the  spur  of  the  moment,  and  what  I  meant  by 
no  was  nothing  further  referring  to  the  Katydid. 

Q.  That  was  during  the  negotiations  with  Mr.  Conn  tliat  you  went 
to  Judge  Archbald  and  askea  him  some  questions  about  the  title? — 
A.  No,  sir ;  it  was  last  fall. 

Q.  Last  fall? — ^A.  Last  fall.  I  went  to  Judge  Archbald  when  I 
tried  to  get  this  data  that  Mr.  Brown  asked  for. 

Q.  This  spring,  you  mean? — ^A.  This  spring. 

Q.  When  Mr.  Brown  was  making  his  mvestigation? — A.  Yes,  sir. 

Q.  That  was  the  time  you  went  to  Judge  Archbald? — A*  Yes,  sir. 

Mr.  Manager  Floyd.  That  is  all. 

Recross-examination  by  Mr.  Worthington  : 

Q.  What  did  Judge  Archbald  say  to  vou  about  the  title  when  you 
went  to  him  in  tiie  spring? — A.  He  could  not  sive  me  much  light  on 
the  subject;  only  he  thought  the  matter  could  oe  straightened  out  in 
a  short  time. 

Q.  Did  he  not  tell  you,  in  substance,  that  there  was  some  trouble 
about  the  title,  but  he  thought  it  would  soon  be  fixed  up  and  be  all 
ri^ht  ? — ^A.  That  is  my  understanding  about  it. 

Mr.  Worthington.  That  is  all. 
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The  President  pro  tempore.  Is  it  desired  that  this  witness  be 
finally  discharged? 

Mr.  Manager  (Xayton.  Yes;  the  witness  may  be  finally  discharged. 

Mr.  Worthinoton.  Mr.  President,  we  agree. 

The  President  pro'tempore.  The  witness  is  finally  discharged. 

Mr.  Manager  Clatton.  Mr.  President,  I  desire  to  introduce  in  evi- 
dence and  have  printed  in  the  record  copies  of  the  several  commis- 
sions issued  to  Judge  Archbald  and  his  several  oaths  of  office. 

Mr.  Simpson.  There  is  no  objection,  sir. 

The  President  pro  tempore.  The  managers  do  not  desire  to  have 
ihem  read  ? 

Mr.  Manager  Clayton.  No,  sir ;  merely  printed  in  the  record. 

The  President  pro  tempore.  Without  objection,  it  is  ordered. 

The  papers  referred  to  are  as  follows: 

n.  S.  S.  BXHIBIT  81. 

United  States  of  America, 

Depabtment'of  Justice, 
Washinfftan,  D,  C,  June  17,  1912. 

Pursuant  to  section  882  of  the  Revised  Statutes,  I  hereby  certifjr  that  the 
annexed  paper  is  a  true  copy  of  the  original  commission  of  Robert  Wodrow 
Archbald  as  United  States  district  Judge  for  the  middle  district  of  Pennsylvania 
(under  his  recess  appointment  of  Mar.  29,  1901),  a  copy  of  which  is  on  file  in 
ttiis  department 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the 
Department  of  Justice  to  be  affixed  on  the  day  and  year  first  above  written. 

For  the  Attorn^  General : 

[seal.]  J.  A.  FOWLEB, 

AsHstant  to  the  Attorney  General, 


William  McKinlet,  President  of  the  United  States  of  Amebioa. 

To  all  who  shall  see  these  presents,  greeting: 

Know  ye  that,  reposing  special  trust  and  confidence  in  the  wisdom,  upright- 
ness, and  learning  of  Robert  Wodrow  Archbald,  of  Penn^lvanla,  I  do  appoint 
him  United  States  district  Judge  for  the  middle  district  of  Pennsylvania,  as 
provided  for  by  act  approved  March  2, 1901,  and  do  authorize  and  empower  him 
to  execute  and  fulfill  the  duties  of  that  office  according  to  the  Constitution 
and  laws  of  the  said  United  States,  and  to  have  and  to  hold  the  said  office, 
with  all  the  powers,  privileges,  and  emoluments  to  the  same  of  right  apper- 
taining, unto  him,  the  said  Robert  Wodrow  Archbald,  until  the  end  of  the 
next  session  of  the  Senate  of  the  United  States  and  no  longer,  subject  to  the 
conditions  and  provisions  prescribed  by  law. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent  and  the 
seal  of  the  Department  of  Justice  to  be  hereunto  affixed. 

Given  under  my  hand  at  the  city  of  Washington  the  29th  day  of  March, 
In  the  year  of  our  Lord  1901,  and  of  the  Independence  of  the  United  States 
of  America  the  one  hundred  and  twenty-fifth. 

[SEAL.]  William  McKinlbt. 

By  the  President: 

John  W.  Gbiggs,  Attorney  General, 


United  States  of  America, 

Defabtmbnt  of  Justice, 
Washington,  D.  C,  June  17,  1912, 

Pursuant  to  section  882  of  the  Revised  Statutes,  I  hereby  certify  that  the 
annexed  paper  is  a  true  copy  of  the  original  commission  of  Robert  W.  Arch- 
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bald  as  United  States  district  Judge  for  the  middle  district  of  Pennsylvania 
(under  his  confirmation  appointment  of  Dec.  17,  1901),  a  copy  of  which  is  on 
file  in  this  department. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the 
Department  of  Justice  to  be  affixed  on  the  day  and  year  first  above  written. 

For  the  Attorney  General : 

[SEAL.]  J.   A.    FOWLES, 

Assistant  to  the.  Attorney  General, 


Theooobe  Roosevelt,  Pbkbideitt  of  the  Unitud  States  or  Amebioa. 

To  all  who  sh^ll  see  these  presents,  greeting: 

Know  ye  that,  reposing  special  trust  and  confidence  in  the  wisdom,  uprightr 
ness,  and  learning  of  Robert  W.  Archbald,  of  Pennsylvania,  I  have  nominated 
and,  by  and  with  the  advice  and  consent  of  the  Senate,  do  appoint  him  United 
States  district  judge  for  the  middle  district  of  Pennsylvania,  and  do  authoriiee 
and  empower  him  to  execute  and  fulfill  the  duties  of  that  office  according  to 
the  Constitution  and  laws  of  the  United  States,  and  to  have  and  to  hold  the 
said  office,  with  all  the  powers,  privileges,  and  emoluments  to  the  same  of 
right  appertaining,  unto  him,  the  said  Robert  W.  Archbald,  during  his  good 
behavior. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent  and  the 
seal  of  the  Department  of  Justice  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the  17th  day  of  December, 
in  the  year  of  our  Lord  1901,  and  of  the  Independence  of  the  United  States  of 
America  the  one  hundred  and  twenty-fifth.  ' 

[seal.]  Theodore  Roosevelt. 

By  the  President : 

P.  C.  Knox,  Attorney  General. 


United  States  of  Amebioa. 

Depabtment  of  Justice, 
Washington,  D.  C,  June  11,  1912, 

Pursuant  to  section  882  of  the  Revised  Statutes,  I  hereby  certify  that  the 
annexed  paper  is  a  true  copy  of  the  original  commission  of  Robert  Wodrow 
Archbald  as  additional  circuit  judge  of  the  United  States  from  the  third 
Judicial  circuit,  a  copy  of  which  is  on  file  in  this  department. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of 
the  Department  of  Justice  to  be  nfflxed  on  the  day  and  year  first  above  written. 

For  the  Attorney  General: 

[seal.]  J.  A.  Fowler, 

Assistant  to  the  Attorney  General. 


William  H.  Taft,  Pbesident  of  the  United  States  of  America. 

'to  all  who  shall  see  these  presents,  greeting: 

Know  ye  that,  reposing  special  trust  and  confidence  in  the  wisdom,  upright- 
ness, and  learning  of  Robert  Wodrow  Archbald,  of  Pennsylvania,  I  have  nomi- 
nated and,  by  and  with  the  advice  and  consent  of  the  Senate,  do  apix)Int  him 
additional  circuit  judge  of  the  United  States  from  the  third  judicial  circuit, 
and  do  authorize  and  empower  him  to  execute  and  fulfill  the  duties  of  that 
office  according  to  the  Constitution  and  laws  of  the  said  United  States,  and  to 
have  and  to  hold  the  said  office,  with  all  the  powers,  privileges,  and  emoluments 
to  the  same  of  right  appertaining,  unto  him,  the  said  Robert  Wodrow  Archbald. 
during  his  good  behavier.  Appointed  pursuant  to  the  act  of  June  18,  1910  (36 
Stats.,  540),  and  hereby  designated  to  serve  for  four  years  In  the  Commerce 
Court. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent  and  the 
Hual  of  the  Department  of  Justice  to  be  hereunto  affixed. 
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Given  under  my  hand,  at  the  city  of  Washington,  the  81st  day  of  Januaryt 
in  the  year  of  our  Lord  1911,  and  of  the  Independence  of  the  United  States  of 
America  the  one  hundred  and  thirty-fifth. 

[seal]  William  H.  Tait. 

By  the  President: 

Gboboe  W.  Wiokebsham, 

Attorney  General, 


Unitod  States  of  AmeeIoa, 

Depabtment  of  Justioe, 
Washinffton,  D.  C,  June  19, 1912. 

Pursuant  to  section  882  of  the  Revised  Statutes,  I  hereby  certify  that  the 
annexed  paper  is  a  true  copy  of  the  orighial  oath  of  Robert  Wodrow  Archbald 
as  district  judge  for  the  middle  district  of  Pennsylvania,  dated  April  1,  1901, 
which  is  on  file  in  the  department. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the 
Department  of  Justice  to  be  affixed,  on  the  day  and  year  first  above  written. 

For  the  Attorney  General: 

[■BAL.]  J.  A.  Fowleb, 

AasUtant  to  tJie  Attorney  Oenerak 

State  of  Pennsylvania,  County  of  Lackauxmnaj  as: 

I,  Robert  Wodrow  Archbald,  do  solemnly  swear  that  I  will  administer  justice 
without  respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich,  and 
that  I  will  faithfully  and  impartially  discharge  and  perform  all  the  duties 
incumbent  on  me  as  district  judge  of  the  middle  district  of  Pennsylvania, 
according  to  the  best  of  my  ability  and  understanding,  agreeably  to  the  Consti- 
tution and  laws  of  the  United  States.    So  help  me  God. 

R.  W.  Abchbald. 

Sworn  and  subscribed  before  me  this  1st  day  of  April,  A.  D.  1901i 

H.  M.  Edwabds, 
President  Judge  of  the  Forty-fifth  JudMal  District  of  Pennsylva/fUa, 


United  States  of  Ameeiga, 

Depabtment  of  Justice, 
Washington,  D,  C,  June  19,  1912. 

Pursuant  to  section  882  of  the  Revised  Statutes,  I  hereby  certify  that  the 
annexed  paper  is  a  true  copy  of  the  original  oath  of  Robert  Wodrow  Archbald 
as  United  States  district  judge  for  the  middle  district  of  Pennsylvania,  dated 
April  5»  1901,  which  is  on  file  in  this  department. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the 
Department  of  Justice  to  be  aflixed  on  the  day  and  year  first  above  written. 

For  the  Attorney  General : 

[seal.]  J.  A.  Fowleb, 

Assistant  to  the  Attorney  Qeneral. 

I,  Robert  Wodrow  Archbald,  do  solemnly  swear  that  I  will  support  and  de- 
fend the  Constitution  of  the  United  States  against  all  enemies,  foreign  and  do- 
mestic ;  that  I  will  bear  true  faith  and  allegiance  to  the  same ;  that  I  take  this 
obligation  freely,  without  any  mental  reservation  or  purpose  of  evasion;  and 
that  I  will  well  and  faithfully  discharge  the  duties  of  the  office  on  which  I  am 
about  to  entert  So  help  me  God. 

R.  W.  Abohbau). 

Sworn  and  subscribed  before  me  this  5th  day  of  April,  A.  D.  1901. 

[SEAL.]  W.  M.  Cubby, 

Notary  PuhUo. 

81525— S.  Doc.  1140,  vol  1, 62-3 ^25 
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United  States  of  Amebica, 

Department  of  Jusncs, 
Waahirtffton,  D,  C,  June  19,  1912. 
Pursuant  to  section  882  of  the  Revised  Statutes,  I  hereby  certify  that  the  an- 
nexed paper  is  a  true  copy  of  the  original  oath  of  Robert  Wodrow  Archbaid  as 
district  Judge  for  the  middle  district  of  Pennsylvania,  dated  December  21,  1901, 
a  certified  copy  of  which  Is  on  file  In  this  department. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the 
Department  of  Justice  to  be  affixed  on  the  day  and  year  first  above  written. 
For  the  Attorney  General : 

[seal.]  J.  A.  FOWLEB,. 

Assistant  to  the  Attorney  General, 


State  of  Pennsylvania,  County  of  Lackawanna,  ss: 

I,  Robert  Wodrow  Archbaid,  do  solemnly  swear  that  I  will  administer  jus- 
tice without  respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the  rlch» 
and  that  I  will  faithfully  and  impartially  discharge  and  perform  all  the  duties 
Incumbent  on  me  as  district  judge  of  the  middle  district  of  Pennsylvania,  ac- 
cording to  the  best  of  my  ability  and  understanding,  agreeably  to  the  Con- 
stitution and  laws  of  the  United  States.    So  help  me  God. 

R.    W.   ABCHBALD. 

Sworn  and  subscribed  before  me,  this  2l8t  day  of  December,  A.  D.  1901. 

[SEAL.]  GeOBOE  D.  TaYLOB, 

United  States  Commissioner  for  the  Middle  District  of  Pennsylvomia. 


United  States  of  Amebica, 

Depabtment  of  Justice, 
Washington,  D.  0.,  June  10,  1912, 

Pursuant  to  section  882  of  the  Revised  Statutes,  I  hereby  certify  that  the 
annexed  paper  is  a  true  copy  of  the  original  oath  of  Robert  Wodrow  Arclibald 
as  additional  circuit  judge  of  the  United  States  for  the  third  judicial  circuit, 
which  is  on  file  in  this  department 

In  witness  whereof  I  have  hereunto  set  my  liand  and  caused  the  seal  of  the 
Department  of  Justice  to  be  affixed  on  the  day  and  year  first  above  written. 

For  the  Attorney  General : 

rSAAL.]  J.  A.  FOWLRB, 

Assistant  to  the  Attorney  Generot 
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I,  Robert  Wodrow  Archbaid,  do  solemnly  swear  that  I  will  administer  justice 
Without  respect  to  persons  and  do  equal  right  to  the  poor  and  to  the  rich, 
and  that  I  will  faithfully  and  impartially  discharge  and  perform  all  the  duties 
incumbent  on  me  as  additional  circuit  jud^e  of  the  United  States  for  the 
third  judicial  circuit,  appointed  pursuant  to  the  act  of  June  18,  1910  (86  Stats., 
640),  and  designated  to  serve  for  four  years  in  the  Commerce  Ck>urt,  according 
to  the  best  of  my  abilities  and  understanding,  agreeably  to  the  Ginstltution  and 
laws  of  the  United  States ;  and  tliat  I  will  support  and  defend  the  Constitu- 
tion of  the  United  States  against  all  enemies,  foreign  and  domestic;  that  I 
will  bear  true  faith  and  allegiance  to  the  same;  that  I  take  this  obligation 
freely,  without  any  mental  reservation  or  purpose  of  evasion;  and  that  I  wUl 
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well  and  taitbfalij  discharge  the  duties  of  the  office  on  which  I  am  about  to 
enter.    So  help  me  God. 

B.  W.  Abchbald. 

Subscribed  and  sworn  to  before  me  this  1st  day  of  February,  1911. 

[SEAL.]  E.  R.  W.  Seable, 

Clerk  District  Court. 

[Note.— The  act  of  May  1,  1876  (1  Sup.  R.  S..  100)*  provides  that  the 
oaths  of  Territorial  officers  shall  be  administered  in  the  Territory  in  which 
the  office  is  held.] 

Mr.  Lodge.  Mr.  President,  as  it  is  now  only  8  or  4  minutes  of  6 
o'clock,  and  I  understand  this  is  the  last  witness  on  this  article,  I 
move  that  the  Senate  sitting  as  a  Court  of  Impeachment  do  now 
adjourn. 

The  motion  was  agreed  to. 

Thereupon  the  managers  on  the  part  of  the  House,  the  respondent, 
and  his  counsel  retired. 


TtTESDAY,  DECEMBEB  10,  1011. 

In  the  Senate  of  the  IjNrrED  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
ment against  Bobert  W.  Archbald,  the  respondent  appeared  with 
his  counsel,  Mr.  Worthington,  Mr.  Simpson,  and  Mr.  Eobert  W. 
Archbald,  jr. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

Tlie  Sergeant  at  Arms  (Mr.  E.  Livingstone  Cornelius)  made  the 
usual  proclamation. 

Mr.  Smoot.  Mr.  President,  I  suggest  the  absence  of  a  quorum. 

The  PKEsmBNT  pro  tempore.  The  Senator  from  Utah  suggests  the 
absence  of  a  quorum.    The  Secretary  will  call  the  roll  of  the  Senate. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names : 

Present:  Ashurst,  Bacon,  Borah,  Brandeg^  Bristow,  Brown, 
Bryan,  Burnham,  Chilton,  Clapp,  Clark  of  Wyoming,  Clarke  of 
Arkansas,  Crane,  Crawford,  Cullom,  Curtis,  Fletcher,  Foster,  Gal- 
linger,  Gronna,  Johnson  of  Maine,  Johnston  of  Alabama,  Kenyon, 
La  Follette,  Lea,  Lodge,  McCumber,  McLean,  Martine  of  New  Jer- 
sey, Myers,  O'Gorman,  Oliver,  Pa^e,  Perkins,  Perky,  Poindexter, 
Pomerene,  Bichardson,  Sanders,  Smith  of  Arizona,  Smith  of  South 
Carolina,  Smoot,  Stephenson,  Sutherland,  Thornton,  Tillman,  Town- 
send,  Wetmore— 48. 

Mr.  Kjenyon.  I  desire  to  state  that  the  senior  Senator  from  Iowa 

iMr.  Cummins]  is  detained  at  home  by  the  serious  illness  of  his 
ather. 

Mr.  Johnson  of  Maine.  I  desire  to  state  that  my  colleague  [Mr. 
Gardner]  has  been  called  from  the  Chamber  on  business  of  the 
Senate. 

Mr.  Martine  of  New  Jersey.  I  desire  to  announce  that  my  col- 
league [Mr.  Briggs]  is  detained  from  the  Senate  by  illness. 

The  President  pro  tempore.  On  the  call  of  the  roll  of  the  Senate 
48  Senators  have  answered  to  their  names.    A  quonun  of  the  Senate 
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is  present.  -  The  Secretary  will  read  the  Journal  of  the  last  sitting 
of  the  Senate  as  a  Court  of  Impeachment. 

The  Secretary  read  the  Journal  of  Monday's  proceedings  of  the 
Senate  sitting  as  a  Court  of  Impeachment. 

The  PRE8n)ENT  pro  TEMPORE.  Are  there  any  inaccuracies  in  the 
Journal  of  the  Senate  sitting  as  a  Court  of  Impeachment?  If  not, 
it  will  stand  approved. 

Mr.  Manager  Webb.  We  should  like  to  recall  Thomas  Howell  Jones 
for  one  question. 

The  President  pro  tempore.  The  witness  will  be  recalled. 

Mr.  Thomas  Howell  Jones,  having  heretofore  been  duly  sworn, 
was  examined  and  testified  as  follows : 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Jones,  after  you  had  secured  the 
10-day  option  on  the  Katydid  culm  dump  for  $25,000  on  the  6th  day 
of  April,  1912,  did  you  see  Mr.  Williams  again  ? — ^A.  Yes,  sir. 

Q.  What  did  he  say  to  you,  if  anything,  relative  to  this  matter 

and  Judge  Archbald? — A.  He  told  me  not  to  go  to  the  judge's  office 

again;  that  the  judge  had  nothing  at  all  to  do  with  it    That  he 

had  the  papers. 

Mr.  Manager  Webb.  That  is  all,  Mr.  President. 

__  * 

Cross-examination  by  Mr.  Worthinoton  : 

Q.  Who  was  present? — ^A.  Sir? 

Q.  Was  there  anybody  else  present  when  that  was  said? — ^A.  No, 
sir. 

Redirect  examination  by  Mr.  Manager  Webb  : 

Q.  Can  you  state  when  it  was;  how  long  after  the  6th  of  April? — 
A.  I  could  not  state. 

Q.  Was  it  one  or  two  or  three  days? — A.  I  could  not  tell;  maybe 
it  was  two,  three,  or  four  days.    I  ao  not  remember  the  date. 

Q.  That  was  before  you  came  down  here  to  testify  before  the 
Judiciary  Committee? — ^A.  Yes,  sir. 

Mr.  Manager  Webb.  That  is  all,  Mr.  President. 

Mr.  Manager  Floyd.  Mr.  President,  the  next  witness  we  desire  to 
have  called  is  Mr.  H.  C.  Reynolds. 

Harry  C.  Reynolds,  being  duly  sworn,  was  examined  and  testified 
as  follows: 

By  Mr.  Manager  Fi^otd  : 

Q.  Please  state  your  name  and  place  of  residence. — ^A.  H*  0. 
Revnolds ;  Scranton,  Pa. 

Q.  What  is  your  business  or  profession? — ^A.  I  am  an  attorney 
at  law. 

Q.  Are  you  acquainted  with  the  Marian  Coal  Co.  ? — ^A.  I  am,  sir. 

Q.  I  will  ask  you  to  state  if  you  have  ever  rei)resented  them  in  the 
capacity  of  attorney  in  any  suits? — ^A.  I  have,  sir. 

Q.  Were  you  their  attorney  in  a  suit  pending  before  the  Inter- 
state Commerce  Commission  ? — ^A.  Two  actions. 

Q.  In  one  or  more  suits  pending  before  the  Interstate  Conmierce 
Commission  ? — ^A.  I  filed  on  their  l^half  two  complaints — one  against 
the  D.,  L.  &  W.  Railroad  Co.  individually  and  another  against  the 
D.,  L.  &  W.  Railroad  Co.  and  certain  delivering  carriers. 
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Q.  State  as  briefly  as  you  can  the  nature  of  those  suits — what  was 
claimed. — ^A.  We  sought  in  the^  first  case  which  I  have  mentioned 
to  obtain  a  reduction  m  the  rates  charged  for  the  hauling  of  anthra- 
cite coal  on  all  points  on  the  line  of  the  Delaware,  Lackawanna  & 
Western  Railroad  Co.  covered  by  its  tariff  then  known  as  No.  6095. 
We  also  endeavored  to  point  out  certain  discrimination  which  we 
alleged  we  had  suffered  at  the  hands  of  the  Delaware,  Lackawanna 
&  Western  Kailroad  Co.  and  certain  acts  upon  their  part  which  we 
alleged  were  in  oppression  of  my  client's  rights  to  ship  his  coal  to 
points  on  the  line  of  that  railroad.  In  the  second  action  we  sought 
to  obtain  a  reduction  in  the  joint  through  rates  charged  at  some 
points  where  there  were  a  few  joint  through  rates  in  effect,  and  to 
obtain  generally  joint  through  rates  to  all  points  on  the  lines  of  the 
various  delivermg  carriers  defendants  in  the  complaint. 

Q.  When  were  these  petitions  or  suits  filed  ? — ^A.  I  forwarded  the 
first  petition  against  the  D.,  L.  &  W.  Railroad  August  12, 1910.  The 
letter  was  received  a  few  days  later  in  Washington.  The  second  com- 
plaint I  forwarded,  I  think,  August  15, 1910.  They  were  returned  to 
me  by  the  secretary  of  the  commission  with  a  statement  that  I  should 
attacn  detailed  statements  of  claims  for  reparation,  among  other 
things,  and  they  were  returned,  and  I  caused  my  client  to  prepare  the 
detailed  statement  showing  the  car  number,  the  weight,  the  date  of 
shipment,  the  car  initial,  and  thus  showing  the  amount  of  damages 
claimed.    I  might  say 

Q.  Right  at  that  point,  Mr.  Reynolds,  what  was  the  total  amount 
of  damages  claimed? — ^A.  We  only  claimed  damages  in  reparation  in 
the  complaint  against  the  D.,  L.  &  W.,  and  that  claim  was  for  up- 
wards of  $53^000. 

Q.  State  when  that  suit  was  finally  disposed  of  by  the  Interstate 
Commerce  Commission. — ^A.  There  was  an  opinion  filed  on  toc  8th 
day  of  June,  1912,  reducing  the  rates  on  prepared  coal  25  cents  per 
ton,  on  pea  coal  19  cents  per  ton,  and  on  buckwheat,  I  think,  15  cents 
per  ton.  The  commission,  I  thought,  overlooked  the  fixing  of  rates 
on  rice  and  barley  coal,  and  I  filed  a  brief  on  the  23d  of  August 
pointing  out  the  fact  that  our  complaint  had  complained  particu- 
larly of  those  rates,  and  pointing  out  on  numerous  pages  of  the  tes- 
timony where  it  was  shown,  as  we  thought,  that  they  were  unjust  and 
unreasonable.    And  later,  early  in  the  month  of  November 

Q.  What  year? — A.  1912,  they  reduced  the  rates  on  rice  and  barley 
coal ;  so  that  we  obtained  a  reduction  on  all  the  rates  complained  of. 
In  the  second  case,  the  joint  through  rate  case 

Q.  Just  a  moment,  Mr.  Reynolds.  Then,  if  I  understand  you, 
from  the  time  you  filed  your  petition  before  the  Interstate  Com- 
merce Commission,  up  to  the  12th  of  November,  that  matter  was 
pending  in  some  form  before  the  Interstate  Commerce  Commission 
for  determination? — A.  Yes,  sir. 

Q.  Now  you  can  state  about  the  other  case,  briefly. — ^A.  In  the 
joint  through  rate  case,  after  we  had  had  a  few  hearings,  the  rail- 
road companies  proposed,  voluntarily — at  least  some  of  them  did — 
to  absorb  the  30-cent  switching  charge  for  a  service  from  the  breaker 
or  property  of  the  Marian  Coal  Co.  to  the  connecting  carrier,  and  we 
agreea  upon  what  I  termed  an  armistice,  that  we  would  permit  the 
joint  through  rate  case  to  stand  undisposed  of  until  the  disposition 
of  the  case  against  the  D.,  L.  &  W.  Railroad  Co.,  upon  the  under- 
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standing  that  they  would,  during  such  interval,  absorb  the  30  cents 
a  ton  switching  charge  tnat  we  had  been  subjected  to  theretofore. 
So,  in  both  cases — in  one  case  bv  a  voluntary  concession— we  ob- 
tained the  absorption  of  the  switching  charge. 

Q.  Kindly  state  what  you  mean  when  you  say  that  they  absorbed 
the  30  cents  switching  rate.  Do  you  mean  the  carriers  agreed  to  be- 
come responsible  for  it  instead  or  the  shipper? — ^A.  I  mean  that  the 
carrier,  the  originating  carrier,  made  some  agreement,  no  doubt, 
with  the  originating  carrier  whereby  it  agreed  to  transport  the  coal 
from  the  washery  to  the  junction  point,  paying  out  of  the  total 
freight  rate  to  the  originating  carrier  for  that  service. 

Q.  The  effect  of  that  arrangement,  then,  as  I  understand  you,  was 
to  relieve  the  shipper  of  that  30  cents  switching  charge? — A.  Yes,  sir. 

Q.  Mr.  Beynoias,  I  will  ask  you  to  state  ii  you  were  attorney  of 
record  and  in  pontrol  of  these  cases  before  the  Interstate  Commerce 
Commission  throughout  the  entire  pendency  of  those  proceedings? — 
A.  Yes,  sir. 

Q.  Did  you  have  an  associate  with  you  ? — ^A.  No,  sir. 

Q.  You  were  the  sole  attorney  ? — ^A.  Yes,  sir. 

Q.  I  will  ask  you  to  state  if  you  have  any  knowledge  or  informa- 
tion about  an  effort  being  made  on  the  part  of  the  Bolands  to  have 
this  matter  compromised  by  a  Mr.  Watson,  an  attorney  of  Scran- 
ton? — A.  Well,  I  only  know  from  information  that  Mr.  W.  P.  Bo- 
land  gave  me  with  reference  to  that. 

Q.  I  am  not  asking  you  what  the  information  was.  You  did  have 
information  that  such  negotiations  were  being  carried  on? — ^A. 
Yes,  sir. 

Q.  Who  were  the  owners  and  principal  stockholders  of  the  Marian 
Coal  Co.? — ^A.  I  never  saw  their  stock  books,  but  I  understood  and 
undersMnd  now  that  C.  G.  Boland  and  James  N.  Boland  and  W.  P. 
Boland  were  the  principal  stockholders. 

Q.  In  representing  the  Marian  Coal  Co.  they  were  the  individual 
members  of  the  corporation  that  you  dealt  with? — A.  That  I  dealt 
with  directly,  although  I  talked  with  other  stockholders  of  the  com- 
pany. 

Q.  Now  I  will  ask  you  to  state  whether  or  not  you  had  anything 
to  do  with  the  negotiations  on  the  part  of  Mr.  Watson  to  bring 
about  a  settlement  of  the  differences  between  the  Marian  Coal  Co. 
and  the  Delaware,  Lackawanna  &  Western  Railroad  Co. — ^A.  No, 
sir ;  not  at  any  time. 

Q.  Were  you  at  any  time  consulted  by  Mr.  Watson,  for  informa- 
tion or  for  any  other  reason,  concerning  the  transaction? — A.  No, sir. 

Mr.  Manager  Floyd.  That  is  all. 

Cross-examination  by  Mr.  Simpson  : 

Q.  You  spoke,  Mr.  Reynolds,  of  a  30-cent  switching  charge.  That 
was  30  cents  per  car? — A.  Thirty  cents  per  ton. 

Q.  Thirty  cents  per  ton,  was  it  ? — ^A.  Yes,  sir. 

Q.  In  what  way  was  your  claim  of  $53,000  or  thereabouts  made 
up  ?  I  do  not  mean  to  ask  you  to  go  into  the  detail,  but  in  a  general 
way,  how  was  it  made  up  ? — ^A.  On  the  complaint  as  originally  filed 
we  alleged  that  the  rate  on  prepared  coal  ought  not  justly  to  exceed 
$1  per  ton.    My  recollection  is  that  we  averred  the  rate  on  pea  coal 
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should  not  exceed  90  cents,  and  that  the  rate  on  buckwheat — I  had 
better  speak  from  the  record 

Q,  I  do  not  care  about  the  details. — ^A.  Well,  85  or  87  cents,  or 
something  like  that.  And  the  rate  on  rice  and  barley  something  less, 
I)erhaps  75  or  76  cents.  Taking  that  difference  between  the  estab- 
lished rate  of  $1.58,  $1.43,  and  $1.28  and  $1.13  as  the  difference,  we 
claimed  our  damages  for  that  difference  upbn  the  number  of  tons  we 
had  shipped  for  a  period  two  years  prior  to  the  18th  of  October, 
1910,  which  aggregated  the  exact  figures  I  can  give  you,  something 
like  $53,000. 

Q.  That  is  near  enough  for  our  purposes  here. — ^A.  Yes,  sir. 

Q.  Is  it  not  true  in  point  of  fact  that  you  were  asked  to  go  with 
Mr.  Watson  to  meet  Mr.  Truesdale  in  relation  to  this  matter? — ^A. 
Yes,  sir. 

Q.  The  Mr.  Truesdale  to  whom  T  have  referred  is  president  of  the 
Delaware,  Lackawanna  &  Western  Railroad  Co.  ? — A.  Yes,  sir. 

Mr.  Simpson.  That  is  all,  Mr.  President. 

Redirect  examination  by  Mr.  Manager  Floyd: 

Q.  I  desire  to  ask  the  witness  a  question.  You  say  you  were 
asked  to  go  to  this  conference  with  Truesdale? — A.  Yes,  sir. 

Q.  And  Mr.  Watson? — A.  Yes,  sir. 

Q.  Who  asked  you  ? — A.  Mr.  W.  P.  Boland  called  at  my  office  and 
stated  that  Mr.  Watson  had  asked  him  to  ask  me  to  go  with  Mr. 
Watson  and  Judge  Archbald  to  present  the  case  to  Mr.  Truesdale. 

Q.  Why  did  you  not  go? — ^A.  I  told  him  I  would  not  go  because 
I  did  not  believe  that  Judge  Archbald  ought  to  be  interested  in  that 
case  in  the  light  of  what  he  told  me  that  day  as  to  the  matter. 

Q,  What  had  he  told  you  that  day? 

Mr.  Simpson.  I  object.  The  objection,  as  you  may  see,  sir,  is  that 
it  is  Mr.  Boland  said  that  Mr.  Watson  had  said,  so  that  it  might  be 
carried  to  this  witness.  That  is  the  question  really,  and  the  objection 
is  it  is  double  hearsay. 

Mr.  Manager  Floyd.  Mr.  President 

The  RtEsmENT  pro  tempore.  The  Chair  will  request  the  manager 
to  name  the  parties. 

Q.  (By  Mr.  Manager  Floyd).  What  did  Mr.  Boland  say? — ^A.  Mr. 
W.  P.  Boland 

Mr.  Simpson.  Wait,  please. 

The  President  pro  tempore.  Wait. 

Mr.  Simpson.  I  object  to  what  Mr.  Boland  said  in  the  absence  of 
Judge  Archbald  or  something  to  connect  Judge  Archbald  with  it. 

Mr.  Manager  Floyd.  I  should  like  to  be  heard  in  this  connection. 

In  the  examination  in  chief  this  witness  was  asked  whether  or  not 
he  had  participated  in  an  attempted  settlement,  and  then  on  cross- 
examination  respondent's  counsel  asked  if  he  were  not  requested  to 
attend  that  conference  before  Mr.  Truesdale  and  accompanying  Mr. 
Watson  at  that  conference  in  an  effort  to  settle  these  matters,  and 
I  was  simply  inquiring  into  that  transaction  which  was  brought  out 
by  the  respondent's  attorney.  I  think  in  view  of  the  manner  in 
which  this  matter  has  come  out  in  the  testimony  it  is  entirely  proper 
that  he  should  state  the  conversation  referred  to.  It  is  a  part  of  the 
reason  why  he  did  not  go.  I  think  it  is  competent  as  showing  why 
this  witness  refused  to  go  to  that  conference.    That  is  our  position. 
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Mr.  Simpson.  You  will  perceive,  sir,  the  question  which  is  now 
asked  has  no  relevancy.  He  had  been  asked  in  chief  whether  or  not 
he  had  taken  any  part  in  the  conference.  He  said  no.  He  Iv^s  then 
asked,  on  cross-examination,  whether  he  had  not  been  asked  to  go, 
and  he  said  he  had.  He  was  then  asked  what  was  said  in  relation  to 
asking  him  to  ^o,  and  as  to  that  no  objection  was  made.  But  he  is 
now  asked  to  give  his  reasons  for  not  going.  He  may  have  10  or  15 
or  a  hundred  reasons  or  only  one,  and  they  may  all  be  valuable  to  him 
and  may  not  be  valuable  to  anybody  else.  Juclge  Archbald  can  not  be 
in  the  slightest  degree  affected  by  the  reasons  which  operated  upon 
this  man's  mind  in  determining  tliat  he  would  not  go.  He  was  only 
asked  about  the  fact,  and  he  has  answered  the  fact,  and  certainly  he 
can  not  go  beyond  it  to  ^ve  reasons  which  could  not  have  affected  the 
parties  in  interest  in  this  proceeding. 

Mr.  Manager  Flotd.  I  shall  not  insist  upon  the  question  at  this 
point. 

The  President  pro  tempore.  Are  there  any  further  questions  to 
be  asked  the  witness? 

Mr.  Manager  Floyd.  No  further  questions. 

Mr.  Manager  Clayton.  The  witness  may  be  discharged. 

The  President  pro  tempore.  Under  his  subpoena? 

Mr.  Manager  Clayton.  Yes,  sir. 

Mr.  Worthington.  We  do  not  desire  to  have  this  witness  dis- 
charged. It  is  very  likely  that  when  we  come  to  take  evidence,  if 
that  time  ever  arrives,  we  shall  want  to  cross-examine  him. 

The  President  pro  tempore.  Mr.  Reynolds,  have  you  been  sub- 
poenaed by  the  respondent? 

Mr.  Reynolds.  No,  sir. 

Mr.  Worthington.  In  that  case  we  would  have  to  issue  a  sub- 
poena and  make  some  arrangement. 

The  PREsmENT  pro  tempore.  So  far  as  the  subpoena  with  which  he 
has  been  served  is  concerned,  the  witness  is  discharged. 

Mr.  Worthington.  Mr.  Reynolds,  you  are  not  likely  to  go  where 
you  can  not  be  reached? 

Mr.  Reynolds.  Oh,  no ;  I  can  come  when  reached  by  telegraph  any 
time.    I  may  go  now? 

The  President  pro  tempore.  Yes. 

Mr.  Manager  Clayton.  Mr.  President,  before  the  examination  of 
the  next  witness  is  proceeded  with,  I  desire  to  say  in  behalf  of  the 
managers  that  we  have  consented  that  Miss  Blackmore,  a  witness  sub- 
poenaed on  behalf  of  the  managers,  may  be  finally  discharged.  We 
think  we  will  not  need  her  as  a  witness  in  this  case.  I  desire  to  make 
this  statement  so  that  the  counsel  for  the  other  side  may  have  her 
subpoenaed  if  they  desire  her  presence  and  testimony. 

Mr.  Worthington.  We  have  no  objection  to  her  being  discharged. 

The  President  pro  tempore.  On  that  suggestion  Miss  Blackmore 
will  be  discharged. 

Mr.  Manager  Floyd.  The  next  witness  we  desire  to  call  on  the  part 
of  the  managers  is  Mr.  C.  G.  Boland. 

The  PREsmENT  pro  tempore.  The  witness  will  be  summoned  to 
appear. 

Mr.  C.  G.  Boland  entered  the  Chamber  and  was  conducted  to  the 
witness  stand. 
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The  President  pbo  temtosb.  Give  your  name  and  addiess  to  the 
stenographer.  . 

Mr.  BoLAND.  Christopher  O.  Boland,  Scranton,  Pa. 

C.  G.  Boland,  having  been  duly  sworn,  was  examined  and  testified 
as  follows : 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Boland,  please  state  your  name 
and  address. — ^A.  Christopher  G.  Boland,  Scranton,  Pa. 

Q.  What  is  your  occupation  or  business,  Mr.  Boland  ? — A.  Insur- 
ance and  real  estate. 

Q.  Are  you  in  any  way  interested  in  the  banking  business? — 
A.  And  banking;  yes. 

Q.  At  what  point  or  location? — ^A.  At  Iiacka wanna,  N.  Y. 

Q.  I  will  ask  you  to  state  whether  or  not  you  are  interested  in  the 
Marian  Coal  Co. — ^A.  Yes,  sir. 

Q.  Is  the  Marian  Coal  Co.  a  corporation  ? — ^A.  Yes,  sir. 

Q.  In  what  business  is  it  engaged? — ^A.  In  the  business  of  winnow- 
ing coal  from  a  culm  dump  or  pile  at  Taylor,  near  Scranton,  Pa. 

Q.  And  who  are  some  of  tne  other  stockholders  in  the  Marian 
Coal  Co.? — A.  I  do  not  know  whether  I  can  recite  all  their  name» 
to  you. 

Q.  I  do  not  care  about  all.  You  are  one? — ^A.  William  P.  Boland 
is  the  principal  stockholder. 

Q.  Have  you  another  brother  also  a  stockholder? — A.  James  M. 
Boland,  of  Wilkes-Barre. 

Q.  There  are  also  other  stockholders? — A.  Other  stockholders. 

Q.  Who  is  president  of  the  Marian  Coal  Co.? — A.  At  this  time 
William  P.  Boland  is  president 

Q.  Were  you  at  any  time  during  the  existence  of  the  corporation 
the  president  of  the  company? — ^A.  From  its  organization,  in  1904,. 
until  May,  1910, 1  was  president. 

Q.  Since  that  time  William  P.  Boland  has  been  president  of  that 
coal  company? — A.  Yes,  sir. 

Q.  Now,  Mr.  Boland,  I  will  ask  you  to  state  briefly  whether  or 
not  a  suit  was  brought  against  the  Marian  Coal  Co.  by  one  John  W. 
Peale;  and  if  so,  state  about  when  that  suit  was  brought. — A.  A 
suit  was  brought  by  John  W.  Peale  against  the  Marian  Coal  Co.. 
I  could  not  tell  you  now  the  exact  date  without  refreshing  my 
recollection. 

Q.  About  when? — A.  It  was  about  1909;  I  think,  in  the  early 
part  of  1909  and  the  latter  part  of  1908. 

Q.  Where  was  that  suit  brought ;  that  is,  in  what  court  ? — A.  It 
was  brought  in  the  Federal  court  for  the  middle  district  of  Pennsyl- 
vania,  at  Scranton. 

Q.  Who  was  the  judge  of  the  court  at  the  time  the  suit  was 
brought  ? — ^A.  Hon.  R.  W .  Archbald. 

Q.  The  respondent  in  this  case  ? — A.  Yes,  sir. 

Q.  I  will  ask  you  to  state  what  you  know  about  a  certain  promis- 
sory note  for  $500  that  was  presented  to  you  some  time  in  1909  for 
discount  and  bore  Judge  Archbald's  name  upon  it.  Tell  it  in  your 
own  way. — A.  The  note  you  mention  was  brought  into  mv  office,  in 
the  Republican  Building,  at  Scranton,  Pa.,  some  time,  I  believe,  in 
the  fall  of  1909  by  Edward  J.  Williams,  who  asked  me  to  take  the 
note  and  advance  the  cash  upon  it. 
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Q.  Please  describe  the  note,  Mr.  Boland. — ^A.  As  I  remember  the 
note,  it  was  made  by  John  Henry  Jones,  and  indorsed  by  Judge  Arch- 
bald.  I  am  not  quite  clear  as  to  whether  or  not  it  was  also  indorsed 
by  Mr.  Williams. 

Q.  To  whom  was  the  note  made  payable,  if  you  remember? — ^A.  I 
am  not  quite  clear  on  that ;  possibly  to  Judge  Archbald.  I  am  not 
quite  clear.    It  was  made  bv  John  Henry  Jones,  I  am  pretty  sure. 

Q.  It  was  indorsed  by  Judge  Archbald? — ^A.  It  was  indorsed  by 
Judge  Archbald. 

Q.  What  was  the  amount  of  that  note? — ^A.  $500. 

Q.  Did  you  discount  it? — ^A.  No,  sir. 

Q.  Was  this  suit  of  John  W.  Peale  against  the  Marian  Coal  Co. 
pending  at  that  time? — ^A.  Yes,  sir. 

Q.  Before  the  court ^A.  Yes,  sir. 

Q.  Of  which  Judge  Archbald  was  judge? — ^A.  Yes,  sir. 

Q.  Why  did  you  decline  to  discount  the  note,  Mr.  Boland? 

Mr.  Simpson.  I  object,  sir.  The  reasons  which  actuated  the  wit- 
ness are  a  matter  of  no  moment  in  this  controversy^. 

The  PREsmENT  pro  tempore.  The  manager  will  please  state  the 
purpose  of  the  question. 

Mr.  Manager  Floyd.  I  will  put  the  question  in  a  different  form. 

[To  the  witness.]  What  did  Mr.  Williams  say  about  that  note  when 
he  presented  it  to  you  for  discount? 

A.  Mr.  Williams,  as  I  remember  now,  told  me  that  he  was  joined 
with  Mr.  John  Henry  Jones  and  Judge  Archbald  in  the  acc[uirement 
of  a  large  tract  of  land  in  Venezuela  and  they  wanted  this  amount 
in  order  to  enable  Mr.  Jones  to  go  either  to  Venezuela  or  to  London 
to  complete  the  acquirement  of  the  property,  and  he  wanted  me  to 
advance  the  cash  on  the  note. 

Q.  What  did  you  say  to  Williams? — ^A.  I  remember  very  well  tell- 
ing him  that  under  other  circumstances  I  might  advance  the  amount, 
but  I  felt  it  would  be  very  improper  under  the  circumstances  existing 
at  that  time;  that  I  was  an  officer  of  the  Marian  Coal  Co.,  and  had  a 
suit  before  Judge  Archbald,  and  I  did  not  feel  on  that  account  that 
I  could  consider  the  matter  at  all. 

Q.  Now,  Mr.  Boland,  I  desire  to  ask  you  about  another  trans- 
action.   I  will  ask  you  to  state  whether  or  not  you  employed  one 

Mr.  Watson,  an  attorney — G.  F.  Watson A.  George  M.  Watson, 

I  think  it  is. 

Q.  An  attorney  of  Scranton  to  attempt  to  negotiate  a  settlement 
between  the  Marian  Coal  Co.  and  the  Delaware,  Lackawanna  & 
Western  Railroad  Co.  pending  in  the  Interstate  Commerce  Com- 
mission, and  also  all  differences  between  the  railroad  company  and 
the  Marian  Coal  Co.,  and  further  a  transfer  of  the  stock  of  tie 
Marian  Coal  Co.  to  the  railroad  company? — ^A.  Yes;  I  made  an 
arrangement  with  him  to  act  for  parties  holding  two-thirds  of  the 
stock  of  the  Marian  Coal  Co.  at  the  time. 

Q.  I  will  ask  you  to  state  in  your  own  way  that  transaction,  the 
circumstances  leading  up  to  it,  and  all  about  it. — ^A.  Well,  the  cir- 
cumstances leading  up  to  it 

Q.  I  do  not  mean  in  any  lengthy  detail,  but  just  the  immediate 
circumstances. — ^A.  It  covered  several  years  of  difficulty  in  which 
the  Marian  Coal  Co.  or  the  majority  stockholders  were  involved. 
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Q.  Mr.  Boland,  will  you  pardon  me?  I  do  not  want  to  go  into  a 
history  of  your  affairs  for  years  previously,  but  the  circumstances 
leading  immediately  up  to  that  transaction^  and  in  a  general  way 
you  might  state  about  your  litigation  previously. — ^A.  At  the  time 
of  employing  Mr.  Watson  there  was  pending  in  the  Federal  court 
the  case  of  John  W.  Peale  against  the  Marian  Coal  Co.,  and  there 
was  also  pending  before  the  Interstate  Commerce  Commission  here 
in.  Washington  tne  case  of  the  Marian  Coal  Co.  against  the  Delaware, 
Lackawanna  &  Western  Eailroad  Co.,  and  a  number  of-  other  rail- 
roads for  discrimination  in  freight  rates  against  the  company.  I 
might  say  that  previous  to  employing  Mr.  Watson  we  feared  an  ad- 
verse decision  against  the  Marian  Coal  Co.  by  the  court  from  infor- 
mation obtained  by  my  brother,  William  P.  Boland.  So  Mr.  Edward 
J.  Williams  called  at  my  oiEce  one  day  and  suggested  that  we  could 
be  gotten  out  of  our  difficulty  and  dispose  of  our  interest  if  I  saw 
Mr.  Watson.  He  believed  tnat  Mr.  Watson  could  dispose  of  our 
interest  to  an  advantage  and  urged  me  to  see  him.  I  talked  with 
William  P.  Boland,  who,  together  with  his  own  stock,  had  control 
or  options  on  a  majority  of  the  stock  of  the  Marian  Coal  Co.,  to  see 
if  he  would  be  agreeable  to  my  doing  so.  At  first  he  was  opposed  to 
it,  but  after  talking  with  his  attorney,  Mr.  H.  C.  Reynolds,  who  just 
preceded  me  on  the  witness  stand,  he  said  I  might  go  and  see  him 
and  see  what  he  would  propose  to  do. 

Q.  That  is,  to  see  whom? — A.  See  Mr.  Watson.  I  accordingly 
called  on  Mr.  Watson,  who  talked  with  me  about  the  matter  and 
,  several  other  matters  in  connection  with  the  troubles  we  had.  He 
told  me  he  believed  he  could  dispose  of  our  interest.  He  wanted  to 
know  what  we  wanted  for  our  interest,  and  I  told  him  I  would  have 
to  discuss  that  further  with  my  brother,  William  P.  Boland.  So  I 
went  away,  and  later  called  on  him  again  after  talking  with  William 
P.  Boland,  who  agreed  that  we  ought  to  obtain  $100,000  for  our 
two-thirds  interest  in  the  Marian  Coal  Co.  My  brother  wanted  to 
know  what  Mr.  Watson  would  charge  us  for  his  services,  and  I 
told  him  I  would  ascertain.  I  again  talked  with  Mr.  Watson.  I 
told  him  the  price  which  I  felt  we  ought  to  have  for  our  stock — 
that  is,  two-thirds  of  the  stock — which  amounted  to  $50,000,  the  entire 
stock  at  that  time  being  $75,000,  one-third  of  it  being  held  by  John 
W.  Peale,  of  New  York  and  Pennsylvania,  who  had  this  suit  pending 
in  the  Federal  dourt  against  the  company.  After  talking  with  Mr. 
Watson,  he  a^eed  to  accept  $5,000  for  his  fee,  giving  us  $95,000  in 
the  event  of  his  selling  the  property.  I  remember  a  day  or  two  after 
that,  I  think  the  day  after  that,  being  called  over  to  Judge  Arch- 
bald's  office 

Q.  Proceed. — ^A.  Where  I  met  Mr.  Watson  and  Judge  Archbald. 
After  some  discussion  of  the  matter  there,  the  judge  informed 
me  that  he  was  going  to  assist  Mr.  Watson  in  an  effort  to  dispose  of 
the  property  and  to  release  us  from  the  difficulty  in  which  we  were 
involved  at  the  time,  referring  particularly  to  this  Peale  case,  which 
was  in  his  court — I  think  he  was  judge  at  that  time — saying  he  would 
give  it  a  good  deal  of  consideration,  and  saying  it  was  a  good  case 
to  settle  out  of  court 

Q.  You  say  judge.  What  judge  do  you  mean? — ^A.  Judge  Archbald. 
It  was  Judge  Archbald's  office  in  the  P'ederal  building  to  which  I 
was  called? 
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Q.  How  came  you  to  go  to  Judge  Archbald's  office  on  that  occa- 
sion?— ^A.  Some  one  there  called  me  on  the  telephone. 

Q.  Who  was  in  the  room  when  you  got  there? — A.  Mr.  Watson 
and  Judge  Archbald. 

Q.  When  was  that,  as  near  as  you  can  fix  the  time? — A.  It  was 
within  a  short  time  after  I  had  arranged  with  Mr.  Watson  as  to  the 
price  he  could  sell  our  interest  for  in  the  Marian  Coal  Co.  and  the 
fee  he  was  to  obtain. 

Q.  Now,  fix  the  time  as  near  as  you  can  when  it  was  that  you 
arranged  with  Mr.  Watson  to  make  an  effort  to  settle  this  matter 
for  you. — A.  You  mean  the  month  and  year? 

Q.  The  month  and  year,  yes. — ^A..  It  was  in  August,  I  believe,  1911. 

Q.  That  is,  you  mean  to  state  that  Judge  Ardibald  was  judge  of 
the  middle  district? — ^A.  I  mean  1911. 

Q.  I  am  asking  you  now  what  is  your  recollection  about  whether 
Judge  Archbald  was  judge  of  the  district  court  at  that  time. — ^A. 
No;  I  am  thinking  of  the  time  when  this  note  was  presented  to  me. 
He  was  judge  of  the  court  at  that  time,  but  this  other  transaction 
was  in  August,  1911,  when,  I  believe.  Judge  Witmer  was  judge  of 
the  Federal  court 

Q.  What  position  did  Judge  Archbald  hold? — ^A.  Judge  Archbald 
was  judge  of  the  Commerce  Court. 

Q.  Just  state  all  that  occurred  and  was  said  in  that  conversation 
at  Judge  Archbald's  office  when  he  was  present,  between  yourself, 
Judge  Archbald,  and  Mr.  Watson,  about  the  judge  going  to  assist 
Mr.  Watson  in  this  settlement. — ^A.  My  recollection  is  that  Mr. 
Watson  recited  the  fact  that  he  had  spoKen  to  the  judge  about  the 
matter  and  that  the  judge  had  agreed  to  assist  him.  The  judge 
stated  to  me  that  he  would  do  what  he  could  in  the  matter.  But 
during  the  course  of  the  talk  a  suggestion  was  made  to  me  that  there 
ought  to  be  some  paper  furnished  to  Mr.  Watson  guaranteeing  him, 
in  the  event  of  his  disposing  of  the  two-thirds  interest  or  stock,  that 
he  would  be  paid  this  $5,000. 

Q.  Who  made  that  suggestion  to  you  ? — ^A.  I  am  not  quite  positive 
on  that,  but  we  all  joined  in  the  discussion — Judge  Archbald,  Mr. 
Watson,  and  myself.  I  informed  both  of  them  that,  as  my  brother 
controlled  a  majority  interest  of  the  stock  to  be  disposed  of,  I  had 
consulted  him  and  he  had  agreed  that  this  payment  should  be  made, 
but  if  they  thought  a  paper  ought  to  be  made  reciting  the  agreement 
I  would  endeavor  to  obtain  it,  and  it  was  agreed  that  I  should  do  so. 
I  went  to  my  brother  from  the  judge's  office  and  told  him  what  I 
had  been  asked  to  do,  and  he  gave  me  a  paper  reciting  that  in  the 
event  of  George  M.  Watson  selling  our  two-thirds  interest,  or  the 
two-thirds  of  the  stock  of  the  Marian  Coal  Co.,  the  Marian  Coal  Co. 
would  pay  him,  or  the  stockholders  would  pay  him,  $5,000. 

Q.  You  procured  that  from  your  brother  and  delivered  it  to  Mr. 
Watson?— A.  I  did. 

Q.  Now,  did  you  retain  a  copy  of  that  agreement  or  writing? — ^A- 
I  have  no  copy  with  me.  I  believe  it  was  presented  to  the  Judiciary 
Committee. 

Q.  (Presenting  paper.^  I  will  ask  you  to  examine  that  paper,  Mr. 
Boland.  The  original  or  that  was  signed  by  whom? — ^A.  (Examin- 
ing.) By  William  P.  Boland. 
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Q.  The  copy  was  not  signed? — A.  I  do  not  think  any  copy  was 
sifEied. 

Mr.  Manager  Floyd.  This  we  oflfer  as  a  copy,  Mr.  President,  and 
we  want  it  marked  as  an  exhibit,  and  then  ask  to  identify  it. 

The  PB£sn>ENT  pro  tempore.  It  has  not  been  identified! 

Mr.  Simpson.  That  is  the  copy.    We  have  no  question  about  it. 

Mr.  Manager  Floyd.  There  will  be  no  question  about  its  identifica- 
tion. * 

The  paper  was  handed  to  the  Secretary  and  marked  "Exhibit 
No.  32." 

Q.  (By  Mr.  Manager  Floyd.)  I  will  ask  you  to  examine  this 
paper,  marked  "  Exhibit  32,"  and  state  whether  or  not  that  is  a  copy 
of  the  writing  that  was  given  to  Mr.  "JVatson. — ^A.  (Examining 
paper.)  Yes,  sir. 

Mr.  Manager  Floyd.  Mr.  President,  we  desire  to  offer  this  paper 
in  evidence  at  this  point  and  have  it  read. 

The  President  pro  tempore.  The  Secretary  will  read  it. 

The  Secretary  read  as  follows : 

U.  S.  S.  BxaiBrr  32. 

SosANTON,  Pa.,  August  23,  1911, 
O.  G.  BoLAKD,  Esq.,  Scrantony  Pa. 

Deab  Sib:  In  reference  to  the  matter  of  G.  M.  Watson  being  taken  into  the 
case  of  the  Marian  Coal  Company  against  the  D.  L.  &  W.  would  say,  in  con- 
firmation of  what  I  told  you  heretofore,  that  if  through  the  efPorts  of  Mr. 
Watson  a  satisfactory  settlement  is  brought  about  the  Marian  Coal  Company 
agrees  to  pay  him  five  thousand  dollars  for  such  settl^nent. 

Of  course  Mr.  H.  C.  Reynolds  has  been  in  this  case  from  the  beginning  and 
will  be  attorney  in  it  until  its  final  settlement. 

Very  truly,  yours,  Mabian  Coal  Company. 


President. 

The  Witness.  That  was  signed  by  William  P.  Boland  as  presi- 
dent, I  believe. 

Q.  (By  Mr.  Manager  Floyd.)  It  has  been  introduced  as  evidence, 
and  you  testified  it  to  be  a  true  copy  of  it  according  to  your  best 
recollection? — ^A.  Yes,  sir. 

Q.  Now  I  will  ask  you  to*  state  whether  or  not  anything  else  was 
done  or  said  by  Judge  Archbald  at  this  interview  which  you  have 
described,  when  Mr.  Watson  and  yourself  were  present  in  Judge 
Archbald's  oflSce? — ^A.  I  do  not  remember  that.  I  do  not  know 
whether  it  was  at  that  or  a  subsequent  call  at  Judge  Archbald's 
office  the  judge  called  on  the  telephone  to  the  Scranton  office  of  Mr. 
E,  E.  Loomis,  who  was  the  vice  president  of  the  Delaware,  Lacka- 
wanna &  Western  Sailroad  Co.,  to  arrange  an  interview  with  him 
in  reference  to  this  matter. 

Q.  Now,  to  refresh  your  memory,  was  it  the  conference  you  had 
been  detailing  or  was  it  a  subsequent  conference! — ^A.  I  am  not  posi- 
tive as  to  that. 

Q.  Anyhow,  you  testified  that  he  did,  either  on  that  occasion  or  on 
some  subsequent  occasion,  call  for  Mr.  Lioomis  ? — A.  Yes,  sir. 

Q.  Or  called  up  his  office  on  the  telephone  with  a  view  of  arranging 
an  interview! — ^A.  Yes,  sir. 
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Q.  Was  Mr.  Watson  also  present  at  the  time  when  the  judge  called 
up  Loomis? — ^A.  I  believe  so.  I  am  inclined  to  believe  it  was  that 
time  when  I  was  called  from  my  office  over  to  the  judge's  office;  some 
one  suggested  that  Mr.  Loomis  was  in  Scranton  on  that  day,  and  it 
was  considered  advisable  to  reach  him  and  arrange  a  conference 
with  him. 

Q.  What  was  your  understanding  as  to  whether  he  did  reach  Mr. 
Loomis  and  call  him  on  the  phone  ?— A.  He  did  not  reach  him.  They 
reported,  as  I  understood,  and  as  I  remember  now,  the  judge  said  he 
was  not  at  his  office  at  the  time. 

Q.  You  state,  Mr.  Boland,  that  in  that  conversation  Mr.  Watson 
informed  you  that  Judge  Archbald  had  agreed  to  assist  him  in  the 
settlement,  and  that  Judge  Archbald  stated  that  he  had  agreed  to 
assist  him  and  do  all  he  Qould  to  assist  him  in  the  matter? — ^A.  Yes, 
sir. 

Q.  You  had  agreed  to  pay  Watson  $5,000  in  the  event  he  secured 
that  settlement,  had  you  ? — A.  YeSj  sir. 

Q.  Now,  was  there  anything  said  in  that  conversation  either  by 
Mr.  Watson  or  Judge  Archbald  as  to  what  interest  Judge  Archbald 
had  in  making  that  settlement  or  the  reason  he  was  taking  part  in 
making  that  settlement  or  in  an  effort  to  make  that  settlonent? — 
A.  No,  sir;  not  to  my  recollection. 

Q.  You  knew  that  you  agreed  to  pay  Watson  a  money  considera- 
tion of  $5,000?— A.  Yes,  sir. 

Q.  And  Judge  Archbald  agreed  to  assist  him  in  the  negotiation 
of  that  settlement  in  your  presence? — ^A.  Yes,  sir. 

Q.  And  no  explanation  was  made  about  why  he  was  doing  it,  the 
motive  that  prompted  him,  or  the  consideration  that  moved  him? — 
A.  Not  at  that  time. 

Q.  Was  there  at  any  other  time  ? — ^A.  Yes ;  by 

Mr.  Simpson.  One  moment,  please. 

Mr.  Manager  Flotd  (to  the  witness).  Well,  when  Judge  Arch- 
bald was  present? 

The  Witness.  No,  sir. 

Q.  Now,  I  want  to  ask  you  to  state  whether  or  not,  in  pursuance 
of  that  agreement,  any  efforts  were  made  on  the  part  of  Mr.  Watson 
or  Judge  Archbald  or  both  of  them  to  negotiate  a  settlement  with  the 
I)eople  of  the  Delaware,  Lackawanna  &  Western  Eailroad  Co.?— 
A     i  cs  sir. 

Q.  About  what  length  of  time  did  those  negotiations  continue  ? — 
A.  From  this  time  in  August,  the  date  of  which  I  fixed  by  that  letter, 
up  untU  some  time  in  October,  I  think,  when  this  interview  or  con- 
ference occurred  between  Mr.  Watson  and  the  officials  of  the  Dela- 
ware, Lackawanna  &  Western  Eailroad  Co. 

Q.  And  that  was  about  what  date  ?— A.  I  think  that  was  in  Octo- 
ber ;  I  am  not  positive ;  but  I  remember  on  the  day  of  the  conference 
Mr.  Watson  sent  a  telegram  to  Judge  Archbald  here  at  Washington. 
If  I  had  that  record,  I  could  state  about  what  date  it  was. 

Q.  I  will  refresh  your  memory. — ^A.  I  think  it  was  in  October. 

Q.  Just  wait  a  moment,  Mr.  Boland,  and  I  will  refresh  your  mem- 
ory. [Handing  paper  to  witness.]  Examine  that  telegram,  Mr.  Bo- 
land, and  see  whether  that  is  the  telegram  referred  to.— A.  (After 
examining.)  Yes,  sir. 
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Q.  In  whose  handwriting  is  that  telegram? — A.  In  Mr.  George  M. 
Watson's  handwriting. 

Q.  Were  you  present  when  he  wrote  it? — A,  I  was. 

Mr.  Manager  Floyd.  Mr.  President,  we  desire  to  have  that  paper 
marked  as  an  exhibit  and  read  in  evidence  at  this  point. 

The  Witness.  It  is  dated  October  6.  So  that  was  about  the  time 
the  negotiations  ended. 

The  Secretary  read  the  paper,  which  was  marked  "  Exhibit  33,"  as 
follows : 

U.  S.  S.  Exhibit  33. 

The  Western  Union  Telegbaph  Ck)., 

October  6,  IdlU 
To  Hon.  R.  W.  Abghbald, 

JudgCy  Court  of  Commeroet  Washinffton,  D,  C: 

Wire  me  East  Stroudsburg  what  time  to-morrow  I  can  meet  you  in  Wash- 
ington. 

G.  M.  Watson. 

Q.  (By  Mr.  Manager  Floyd.)  That  telegram,  yon  say,  was  sent 
on  the  day  or  about  the  time  of  the  conference  with  Truesdale^ 
Loomis,  and  others? — ^A.  Yes,  sir. 

Q.  And  that  was  sent  by  Mr.  Watson  to  Judge  Archbald? — ^A, 
Yes,  sir. 

Q.  I  will  ask  you  to  state  if  you  know  of  your  own  knowledge  of 
any  part  that  tfudge  Archbald  took  to  bring  about  or  to  further 
those  negotiations  other  than  what  you  have  testified  to  up  to  this 
point  in  your  testimony. — ^A.  I  have  only  the  information 

Q.  I  am  asking  vou  of  your  own  knowledge. — A.  I  do  not  recall 
any  information  oi  my  own  knowledge;  but  we  consulted  after  that 
interview  with  Mr.  Watson,  my  bromer  probably  holding  more  in- 
terviews with  him  than  myself. 

Q.  Well,  did  you  understand  that  the  judge  was  as&istinjg  Mr. 
Watson  in  these  negotiations  from  any  information  you  had? — A. 
I  did. 

Q.  Did  you  see  any  letters  that  he  had  written  in  connection  with 
the  matter  in  any  way? — ^A.  I  do  not  remember,  now,  having  seen 
any  letters  to  Mr.  Watson. 

Q.  Did  you  have  any  conference  with  the  railroad  company — ^that 
is,  with  any  of  the  officers  or  agents  of  the  Delaware,  Lackawanna  & 
Western  Kailroad  Co.— during  the  pendency  of  these  negotiations; 
that  is,  from  the  time  in  August  when  they  were  instituted  up  to 
the  6th  or  6th  of  October? — ^A.  Yes,  sir.    I  met  Mr. 

Mr.  Simpson.  One  moment,  please.    I  object,  if  the  court  please. 

Mr.  Manager  Floyd.  I  am  just  asking  the  witness  whether  he  had 
or  not. 

Mr.  Simpson.  Yes;  but  he  went  on.  That  is  the  reason  I  inter- 
rupted him.    The  question  was  quite  proper. 

The  President  pro  tempore.  The  witness  will  answer  the  question, 
but  should  not  proceed  further. 

Q.  (By  Mr.  Manager  Floyd.)  During  the  time  you  had  the  con- 
ferences with  him? — ^A.  Yes,  sir. 

Q.  Now,  I  will  ask  you  to  state  if,  in.  any  of  these  conferences  with 
the  railroad  people,  you  were  shown  any  letters  that  had  been  writ- 
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ten  to  Judffe  Archbald  concerning  this  negotiation. — ^A.  No,  sir ;  not 
to  my  recollection. 

Q.  Did  you  understand  that  this  negotiation  was  attempted  to  be 
brought  about  by  Mr.  Watson,  assisted  t)y  Judge  Archbald  I 

Mr.  Simpson.  I  object,  unless  it  is  shown  that  Judge  Archbald  was 
a  party  in  some  way  to  that  understanding.  One  can  not  tell  from 
whom  this  gentleman  gets  his  understandings. 

Mr.  Manager  Flotd.  Mr.  President 

Mr.  Simpson.  If  you  will  excuse  me,  Mr.  Manager  Floyd,  if  you 
will  state  that  the  witness  got  his  understanding  from  anything  tnat 
was  said  by  Judge  Archbald  or  in  his  presence,  of  course  the  question 
will  be  wholly  unobjectionable. 

Mr.  Manager  Floyd.  Mr.  President,  we  can  not  anee  with  counsel 
for  the  respondent  on  that  proposition.  We  have  mown  by  the  tes- 
timony of  this  witness  that  he  employed,  for  a  consideration  of 
$5,000,  Mr.  Watson  to  bring  about  a  settlement  of  the  disputes,  or 
certain  disputes,  between  the  Marian  Coal  Co.  and  the  Delaware, 
Lackawanna  &  Western  Bailroad  Co.  He  has  further  testified  that 
within  a  very  short  time  thereafter,  a  day  or  two,  he  was  called  to 
the  office  of  Judge  Archbald;  that  he  there  met  Mr.  Watson  and 
Judge  Archbald;  and  that  Mr.  Watson,  the  man  whom  he  had  em- 
ployed to  negotiate  this  settlement,  or  to  attempt  to  negotiate  this 
settlement,  stated  to  him  that  Judge  Archbald  had  agreed  to  assist 
him  in  bringing  about  the  settlement  in  the  presence  of  Judge  Arch- 
bald ;  and  that  Judge  Archbald  ag^reed  to  assist  him  and  statlsd  that 
he  would  do  all  he  could  to  assist  him. 

The  witness  has  further  testified  that  either  on  that  occasion,  or 
on  some  subsequent  occasion,  Jud^e  Archbald  called  up  the  office  of 
Mr.  Loomis,  the  vice  president  of  me  Delaware,  Lackawanna  &  West- 
ern Railroad  Co.,  in  an  effort  to  get  in  touch  with  him,  to  confer  with 
him  about  this  particular  matter.  I  think,  therefore,  it  is  perfectly 
competent,  having  laid  that  basis,  to  ask  this  witness  whether  or  not 
he  understood  that  Judge  Archbald  was  continuing  his  efforts  to 
bring  about  this  negotiation,  or  whether  he  dropped  out  of  the  trans- 
action altogether,  and  what  was  his  understanding  about  it.  It 
seems  to  me  that  it  is  entirely  competent. 

The  Pbesident  pro  tempore.  The  Chair  thinks  that  counsel  has 
proved  the  fact  of  the  statement  being  made  in  the  presence  of  Judge 
Archbald,  and  the  presumption  of  law  would  continue  unless  proof 
were  offered  to  the  contrary.  The  Chair  does  not  see  what  counsel 
would  have  to  gain  by  malang  further  proof  of  the  fact. 

Mr.  Manager  Floyd.  Very  well,  Mr.  President^  we  shall  not  insist 
upon  the  question  upon  that  ruling  of  the  Chair.  I  desire  to  say 
that  I  fully  agree  with  the  law  as  indicated  by  the  Chair  and  do  not 
wish  to  press  that  particular  question  further, 

Q.  (By  Mr.  Manager  Floyd.)  Now,  Mr.  Boland,  I  vsriU  ask  you 
to  state  whether  or  not,  during  the  course  of  these  negotiations,  you 
had  any  conversations  with  Mr.  Watson  relative  to  Judge  Arch- 
bald's  interest  or  participation  in  this  settlement,  and  particularly 
as  to  whether  he  was  to  share  in  the  fee  or  receive  any  money  or 
other  pecuniary  consideration  for  his  services  in  attemptmg  to  make 
that  settlement 

Mr.  Simpson.  We  object,  unless  it  is  intended  to  prove  either  that 
the  conversations  referred  to  took  place  in  the  presence  of  Judge 
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Archbald  or  that  they  were  in  some  way  indicated  to  him  and  not 
dissented  from  by  him. 

Mr.  Manager  Floyd.  Upon  that  proposition,  Mr.  President,  we  de- 
sire to  be  heard.  I  will  state  that  we  regard  that  question  as  a  very 
material  one  in  this  case.  We  shall,  therefore,  ask  the  indulgence 
of  the  Senate  to  present  our  views  of  the  law  quite  fully  upon  that 
proposition  at  this  time. 

The  PREsmENT  pro  tempore.  Before  the  argument  proceeds,  the 
Chair  will  ask  that  the  stenographer  be  permitted  to  read  the  ques- 
tion, so  that  it  will  be  clearly  presented. 

The  Keporter  read  as  follows : 

Q.  (By  Mr.  Manager  FtOTD.)  Now,  Mr.  Boland,  I  will  ask  you  to  state 
whether  or  not  during  the  course  of  these  negotiations  you  had  any  conversations 
with  Mr.  Watson  relative  to  Judge  Archbald's  interest  or  participation  in  this 
settlement,  and  particularly  as  to  whether  he  was  to  share  in  the  fee  or  receive 
any  money  or  other  pecuniary  consideration  for  his  services  in  attempting  to 
make  that  settlement 

Mr.  Manager  Floyd.  Mr.  President,  we  think  that  we  are  entitled  to 
prove,  under  the  circumstances,  conversations  of  and  declarations 
made  by  Mr.  Watson.  If  that  question  had  been  answered,  it  would 
have  been  followed  by  another  question,  "  What  were  those  conversa- 
tions? "  or  "  What  was  said  in  those  conversations?  "  But  this  raises 
the  question,  and  I  suppose  that  counsel  for  the  respondent  will  not 
be  technical  about  that.  What  we  are  insisting  upon  is  the  right  to 
prove  conversations  and  declarations  made  by  Mr.  Watson  during 
the  course  of  these  negotiations  concerning  Judge  Archbald's  relation 
to  that  transaction. 

In  support  of  that  proposition  we  submit  that  there  are  three 
principles  of  law  under  which,  according  to  our  view  of  the  law, 
that  character  of  testimony  is  admissible  in  this  case.  In  the  first 
place,  under  article  2,  Jud^e  Archbald  is  charged  with  an  unlawful 
act  in  assisting  one  George  M.  Watson  to  make  a  settlement  for  a  con- 
sideration. If  Judge  Archbald's  act  is  unlawful,  then  the  act  of  the 
man  who  assisted  him  in  the  performance  of  that  act  is  unlawful; 
and  on  the  ground  of  criminal  conspiracy  we  think  declarations 
made  by  Wateon  concerning  the  transaction  would  be  admissible. 

We  insist,  further,  that  under  the  simple  rules  of  contract,  whether 
there  is  any  conspiracy  or  not,  that  this  evidence  is  admissible,  for 
the  question  of  inquiry  is  as  to  certain  negotiations  had  in  an  attempt 
to  make  a  settlement  of  the  affairs  of  the  Marian  Coal  Co.  with  the 
Delaware,  Lackawanna  &  Western  Railroad  Co.  It  is  in  proof  here 
that  Judge  Archbald  agreed  to  assist  the  attorney  to  do  all  he  could 
to  aid  him  in  making  that  settlement  and  associated  himself  with 
him.  I  know  of  no  different  rule  for  a  contract  to  do  one  particular 
thing  than  a  contract  to  engage  in  business  or  a  contract  to  do 
various  things.  When  two  or  more  persons  enter  into  an  agreement 
to  carry  into  effect  a  common  design,  the  same  rules  and  principles 
of  law  apply,  as  I  understand,  whether  it  is  to  carry  on  a  business 
or  to  do  some  particular  thing.  In  this  instance  the  agreement  was 
to  do,  or  to  undertake  to  do,  a  particular  thing — ^namely,  to  bring 
about  an  adjustment  or  a  settlement  between  the  Marian  Coal  Co. 
and  the  Delaware,  Lackawanna  &  Western  Railroad  Co. — a  settle- 
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ment  of  their  differences  over  certain  lawsuits  and  over  certain 
property. 

The  tnird  principle  upon  which  we  think  this  character  of  evidence 
is  admissible  is  that  it  is  a  part  of  the  res  gestae — a  part  of  the  trans- 
action itself.  In  inquiring  into  this  settlement  and  into  the  various 
steps  that  were  taken  by  those  concerned  in  an  effort  to  bring  it  about, 
we  contend  that  it  is  perfectly  competent  to  prove  what  the  partici- 
pants in  that  settlement  did  and  said  when  we  have  once  estaolished 
the  fact  that  Judge  Archbald  entered  into  an  agreement  to  assist 
Mr.  Watson  or  to  participate  in  that  settlement;  it  becomes  imma- 
terial, under  our  view  of  the  law,  whether  Judge  Archbald  was 
present  or  whether  Judge  Archbald  was  not  present  when  these 
declarations  were  made  by  Watson,  his  associate  and  partner. 

Under  the  testimony  already  established  it  is  shown  that  Judge 
Archbald  was  present  at  a  conference  at  which  Mr.  C.  G.  Boland,  the 
witness  on  the  stand,  and  one  Mr.  Watson  were  present,  and  that  he 
undertook,  or  agreed,  or  stated  that  he  had  agreed  to  assist  Mr. 
Watson  in  this  settlement;  and  we  will  show  by  incontrovertible 
testimony  that  will  be  introduced  later  in  this  case  that  Judge  Arch- 
bald did  attempt  to  assist  Mr.  Watson  in  negotiating  that  settlement; 
that  he  continued  his  activity  throughout  the  entire  period  of  these 
negotiations  almost  up  to  the  day  of  the  final  conference.  We  will 
show  by  letters  and  by  witnesses  who  were  officers  of  the  railroad 
company  that  Judge  Archbald  sought  and  obtained  personal  inter- 
views with  railroad  officials  and  wrote  them  various  letters  concern- 
ing the  proposed  settlement. 

I  say  that,  in  addition  to  what  we  have  already  shown,  we  will 
produce  witnesses  to  prove  those  facts,  which  will  be  a  further  basis 
for  the  admissibility  of  this  evidence. 

As  to  the  law,  I  read  from  Greenleaf  on  Evidence : 

Declarations  of  consjnratpra. — ^The  same  principles  apply  to  the  acts  and 
declarations  of  one  of  a  company  of  conspirators  in  regard  to  the  common 
design  as  affecting  his  fellows.  Here  a  foundation  must  first  be  laid  by  proof 
sufficient  in  the  opinion  of  the  Judge  to  establish  prima  facie  the  fact  of 
conspiracy  between  the  parties,  or  proper  to  be  laid  before  the  jury  as  tending 
to  establish  such  fact.  The  connection  of  the  individuals  in  the  unlawful  enter- 
prise being  thus  shown,  every  act  and  declaration  of  each  member  of  the 
confederacy,  in  pursuance  of  the  original  concerted  plan,  and  with  reference  to 
the  common  object,  is,  in  contemplation  of  law,  the  act  and  declaration  of  them 
all,  and  is  therefore  original  evidence  against  each  of  them.  (Greenleaf  on 
Evidence,  14th  ed.,  Vol.  I,  pp.  149,  150.)  ♦ 

Now,  in  regard  to  declarations  of  copartners,  I  read  from  the  same 
work,  as  follows: 

Declarations  of  partners, — ^This  doctrine  extends  to  all  cases  of  partnership. 
Wherever  any  number  of  persons  associate  themselves  in  the  joint  prosecution 
of  a  common  enterprise  or  design,  conferring  on  the  collective  body  the  attribute 
of  individuality  by  mutual  compact,  as  in  commercial  partnerships  and  similar 
cases,  the  act  or  declaration  of  each  member  in  furtherance  of  the  common 
object  of  the  association  is  the  act  of  all.  (Greenleaf  on  Bvidoice,  14th  ed.. 
Vol.  I,  p.  151.) 

In  Roscoe's  Criminal  Evidence,  volume  1,  sections  429-430,  the 
same  doctrine  is  enunciated. 

The  President  pro  tempore.  The  Chair  would  like  for  the  manager 
to  read  from  the  authority  just  cited. 
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Mr.  Manager  Flotd.  Very  well,  I  will  read.  In  volume  1,  Ros- 
coe's  Criminal  Evidence,  page  570,  eighth  edition,  we  fiijd  the  fol- 
lowing: 

Proof  of  the  existence  of  conspiracy  in  general. — It  is  a  question  of  somfi 
difficulty  how  far  It  is  competent  for  the  prosecutor  to  show  In  the  first  Instance 
the  existence  of  a  conspiracy  amongst  other  persons  than  the  defendants  without 
showing  at  the  same  time  the  knowledge  or  concurrence  of  the  defendants,  but 
leaving  that  part  of  the  case  to  be  subsequently  proved.  The  rule  laid  down 
by  Mr.  East  is  as  follows :  "  The  conspiracy  or  agreement  among  several  to  act 
in  concert  for  a  particular  end  must  be  established  by  proof  before  any  evi- 
dence can  be  given  of  the  acts  of  any  person  not  in  the  presence  of  the  prisoner, 
and  this  must,  generally  speaking,  be  done  by  evidence  of  the  party's  own  act 
and  can  not  be  collected  from  the  acts  of  others  independent  of  his  own,  as  by 
express  evidence  of  the  fact  of  a  previous  conspiracy  together,  or  of  a  concur- 
rent knowledge  and  approbation  of  each  other's  acts."  (1  East,  P.  C,  96.) 
But  it  is  observed  by  Mr.  Starkie  that  in  some  peculiar  instances  in  which  it 
would  be  difficult  to  establish  the  defendant's  privity  without  first  proving  the 
existence  of  a  conspiracy,  a  deviation  has  been  made  from  the  general  rule,  and 
evidence  of  the  acts  and  conduct  of  others  has  been  admitted  to  prove  the 
existence  of  a  conspiracy  previous  to  the  proof  of  the  defendant's  privity. 

The  President  pro  teaiporb.  If  the  manager  will  pardon  the  Chair, 
the  point  upon  which  the  argument  is  desired  would  be  as  to  the  right 
to  prove  the  sayings  of  one  party  connected  with  the  transaction  as 
against  the  other. 

Mr.  Manager  Fix)yd.  Yes,  sir. 

The  PREsn)ENT  pro  tempore.  And  the  Chair  would  say  that,  so 
far  as  the  present  view  of  the  Chair  is  concerned,  the  circumstances 
here  would  hardly  justify  its  being  brought  within  the  rule  of  con- 
spiracy. Whether  or  not  it  is  within  the  rule  of  partnership,  is 
another  question. 

Mr.  Manager  Floyd.  I  will  submit  authorities  upon-  that  point  a 
little  later. 

In  the  case  of  Wiborg  and  others  v.  The  United  States  (163  U.  S., 
p.  632)  we  find  a  decision  which  we  think  in  point  upon  this  ques- 
tion.    I  will  state  the  case  briefly. 

On  an  indictment  for  violating  the  neutrality  laws  versus  the 
captain  and  mates  of  the  steamer  Horsa:  Held  that  declarations  of 
the  men  taken  on  board  as  members  of  a  filibustering  expedition  that 
they  were  going  to  Cuba  to  fight  Spaniards,  though  made  in  the 
absence  of  defendants,  are  admissible. 

The  PREsmENT  pro  tempore.  If  the  manager  will  pardon  the 
Chair,  the  Chair  will  state  that  if  the  manager  can  establish  the 
fact  that  there  was  a  pecuniary  interest  of  Judge  Archbald  in  this 
matter,  then^  in  the  opinion  oi  the  Chair,  the  testimony  would  be 
admissible — ^if  the  manager  can  point  to  evidence  which  shows  that 
Judge  Archbald  had  a  pecuniary  interest  in  this  fee. 

Ikfr.  Manager  Floyd.  That  is  one  of  the  purposes  of  this  very  evi- 
dence, namely,  to  show  that  fact  in  connection  with  other  facts  and 
circumstances.  The  managers  will  have  no  difficulty  whatever  in 
establishing  the  fact  of  Judge  Archbald's  connection  and  participa- 
tion and  activity  in  an  effort  to  bring  about  this  settlement  from  the 
beginning  of  the  contract  he  had  with  Mr.  Watson  up  to  the  final 
conclusion,  when  the  proposition  was  turned  down  by  Mr.  Truesdale, 
the  president  of  the  Delaware,  Lackawanna  &  Western  Railroad  Co., 
and  we  have  proven,  as  we  understand,  that  he  entered  into  an 
agreement  with  Mr.  Watson,  and  Mr.  Watson,  according  to  the  un- 
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disputed  evidence,  was  to  receive  a  pecuniary  consideration  for  his 
services.    . 

The  Presdoent  pro  tempore.  If  the  manager  will  point  to  the 
testimony  where  a  pecuniary  or  valuable  interest  is  shown,  it  will 
then  be  competent  oy  this  testimony  to  show  the  extent  of  that 
interest. 

Mr.  Manager  Floyd.  Perhaps,  Mr.  President,  the  Chair  misun- 
stood  my  statement  My  statement  was  to  the  effect  that  it  was  in 
proof  that  Mr.  Watson  undertook  to  secure  this  settlement  on  a  basis 
of  $100,000,  and  if  he  succeeded,  then  Mr.  Watson  was  to  receive  a 
pecuniary  consideration  pf  $5,000  for  his  services. 

It  is  further  in  proof  that  immediately  following  that  agreement 
on  the  part  of  the  Bolands  with  Mr.  Watson,  Mr.  C.  G.  Boland  is 
called  to  Judge  Archbald's  office,  and  there,  in  the  presence  of  the 
judge,  Mr.  Watson  states  to  Mr.  Boland,  his  client,  for  the  specific 
purpose,  that  Judge  Archbald  has  agreed  to  assist  him  in  bringing 
about  the  negotiation  of  a  settlement  of  the  matters  in  dispute  be- 
tween the  Marian  Coal  Co.  and  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Co. ;  and  it  is  in  proof  that  Judge  Archbald  stated  to 
Mr.  Boland  that  he  had  agreed  with  Mr.  Watson  to  assist  him,  and 
that  he  would  do  all  he  could  to  bring  about  the  settlement. 

It  is  further  in  proof  that  on  the  suggestion  of  some  one  of  those 
three  men  the  question  of  a  written  contract  was  discussed,  as  to 
whether  or  not  Mr.  Watson  ought  not  to  have  some  writing  to  guar- 
antee the  payment  of  this  $5,000  in  the  event  he  should  be  successful 
in  bringing  about  the  negotiation. 

It  is  turther  in  proof  that  in  keeping  with  that  suggestion,  whether 
it  was  made  by  Mr.  Watson  or  Jud^e  Archbald  it  was  made  in  Judge 
Archbald's  presence,  a  written  agreement  or  guaranty  was  prepared 
and  signed  by  W.  P.  Boland,  president  of  the  Marian  Coal  Co.,  and 
delivered  to  Mr.  Watson. 

Now,  Judge  Archbald  did  not  explain  in  that  conference,  accord- 
ing to  the  testimony,  what  his  interest  was.  He  had  made  an  agree- 
ment to  assist  an  attorney,  who  was  undertaking  to  bring  about  a  ne- 
gotiation for  a  fee. 

Now,  we  insist,  under  those  circumstances,  that  we  ought  to  be 
permitted  to  prove  the  declarations  of  Mr.  Watson  to  show  what 
interest  Judge  Archbald  had  in  the  contract  and  whether  or  not  he 
was  to  share  in  the  fee. 

We  have  some  authorities  here  bearing  on  the  question  of  the 
admissibility  of  such  declarations.  Mr.  President,  in  the  case  of 
Nudd  and  others  v.  Burrows  (91  U.  S.,  p.  438)  this  principle  is 
discussed.    I  am  reading  from  page  438  (91  U.  S.,  Otto) : 

In  general  the  rnles  of  evidence  nre  the  same  In  civil  and  criminal  cases. 
(United  States  v,  Gooding,  12  Wheat,  469.) 

Where  two  or  more  persons  are  associated  for  the  same  illegal  purpose,  any 
act  or  declaration  of  one  of  the  parties  in  reference  to  the  common  object  and 
forming  a  part  of  the  res  gastie  may  be  given  In  evidence.  (American  Fur 
Co.  V.  United  States,  2  Pet,  365.) 

The  bill  of  exceptions  does  not  purport  to  give  all  the  evidence.  What  proof 
had  been  given  of  the  alleged  concert  and  conspiracy  on  the  part  of  the  de- 
fendants when  the  declarations  of  Emmons  were  offered  to  be  proved  does  not 
appear. 

It  is  to  be  presumed  it  was  sufBcient  to  lay  the  proper  foundation  as  to  than 
for  the  introduction  of  the  evidence.  The  declarations  were  competOQt  to  prove 
the  whole  case  as  against  Emmons. 
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In  that  case  it  was  contended  by  counsel  that  these  declarations 
were  not  admissible  unless  the  defendants  were  present,  and  as  I 
understand  the  contention  on  the  part  of  the  attorneys  for  the  re- 
spondent it  is  that  these  declarations  are  not  admissible  because  the 
respondent  was  not  present. 

To  each  and  aU  of  the  questions  asked  with  this  yiew  the  counsel  for  the 
defendants  objected  "on  the  ground  that  they  called  for  the  declarations  of 
Emmons  not  made  in  the  presence  of  either  of  the  defendants  or  brought  to 
their  knowledge/' 

Was  this  ground  of  objection  well  taken? 

And  the  court  hx>lds  that  it  was  not  in  that  case. 

As  a  further  authority  we  desire  to  submit  the  case  of  Clune  v. 
The  United  States  (159  TJ.  S.,  p.  590).  This  was  an  indictment 
against  Clune  and  others  for  conspiracy  to  obstruct  the  passage  of 
the  mail.  Held,  that  telegrams  from  third  parties  and  dcclaratioos 
of  certain  parties  not  parties  to  the  record  in  carrying  on  or  attempt- 
ing to  cany  into  effect  the  conspiracy  were  admissible  against  tlie 
defendants. 

Beginning  at  page  592,  near  the  bottom,  are  quoted  the  telegrams 
from  other  parties  entirely  disconnected  with  defendants,  and  then 
the  court  says : 

Although  all  the  evidence  does  not  appear  to  have  been  preserved  in  this 
bm  of  exceptions,  enough  is  disclosed  to  show  that  the  Government  was  seek- 
ing to  establish  a  conspiracy  by  circumstantial  testimony,  and  telegrams  of 
this  character,  if  identified  and  brought  home  to  the  defendants,  were  obviously 
circumstances  tending  to  show  such  conspiracy.  It  is  familiar  law  that  where 
a  case  rests  upon  that  character  of  evidence  much  discretion  is  left  to  the 
trial  court,  and  its  ruling  will  be  sustained  if  the  testimony  which  is  admitted 
tends  even  remotely  to  establish  the  ultimate  f^ct. 

Another  series  of  objections  is  to  the  admission  of  the  declarations  and  acts 
of  parties  other  than  the  defendants,  to  wit,  Gallagher  and  Buchanan,  on  the 
ground  that  they  were  not  parties  to  the  record.  The  tndictmoit  charged  the 
defendants  with  conspiring  and  combining  together,  and  with  other  persons 
Now,  if  GaUagher  and  Buchanan  were  conspirators  with  defendants,  evidence  of 
their  acts  and  declarations  in  carrying  or  attempting  to  carry  into  efPect  the 
conspiracy  was  c<Hnpetent,  and  we  must  assume  in  the  lAlence  of  the  record 
that  it  was  shown  that  they  were  engaged  in  the  conspiracy,  and  that  their 
acts  and  declarations  were  in  execution  thereof. 

In  the  case  of  the  Connecticut  Mutual  Life  Insurance  Co.  «.  Hill- 
mon  (188  U.  S.  Reports,  p.  208)  we  have  the  same  principle  discussed 
in  a  life  insurance  case.  In  that  case  the  policy  was  a  jx^ic^  upon 
the  life  of  Hillmon.  Suit  to  recover  was  instituted  by  his  wife  and 
beneficiary,  who  was  not  alleged  or  shown  to  have  been  a  party  to 
the  conspiracy  to  defraud  the  jcompany.  The  defense  by  the  insur- 
ance company  was  conspiracy  to  defraud  by  pretense  oi  death  and 
substitution  of  body  between  Hillmon  and  the  insured. 

Baldwin,  Brown,  and  others  made  declarations.  The  court  held 
that  the  declarations  of  Baldwin,  Brown,  and  these  other  witnesses 
that  testified  to  declarations  concerning  transactions  with  Hillmon 
were  admissible,  although  it  was  not  charged  that  Mrs.  Hillmon,  the 

arty  to  the  suit,  was  present  or  that  Budi  declarations  were  ever 

rought  to  her  attention  or  knowledge. 
The  court  says  at  page  215 : 

tSev^ral  assignments  are  based  upon  the  exclusion  of  the  testimony  of  the 
witnesses  Phillips,  Blythe,  Grew,  and  Carr,  as  to  acts  performed  and  declart* 
tfom  made  br  tbB  alleged  coconsptrators  John  W.  Hillmon,  John  H.  Brown, 
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and  Levi  Baldwin,  after  evidence  had  been  introduced  establishing  such  con- 
spiracy. That  considerable  evidence  of  a  conspiracy  between  these  three  par- 
ties had  been  introduced  and  at  a  very  considerable  length  is  not  denied,  and 
the  main  objection  to  the  Introduction  of  the  acts  and  declarations  of  the 
above  witnesses  was  based  upon  the  ground  that  the  plaintiff,  the  wife  of 
Hillmon,  was  not  alleged  to  have  been  a  party  to  such  conspiracy. 

The  proposed  testimony  of  Phillips,  who  was  a  physician,  and  had  been 
called  professionally  by  Baldwin  to  his  house  in  the  summer  or  fall  of  1878, 
related  to  certain  inquiries  made  by  Baldwin  as  to  the  effect  of  death  upon 
bodies.  In  this  connection  defendant  offered  to  prove  that  Baldwin  asked  the 
witness  if  he  had  any  insurance  upon  his  life,  and  said  he  had  been  thinking 
about  taking  out  some  himself,  and  in  the  same  conversation  asked  Phillips  how 
long  a  dead  body  would  decompose  after  it  was  buried.  He  further  asked  if 
it  "would  not  be  a  good  scheme  to  get  a  good  insurance 'on  your  life  and  go 
down  South  and  get  the  body  of  some  greaser  and  pawn  it  off  as  your  body 
and  get  the  money." 

Now,  the  testimony  regarding  the  declai'ations  of  other  witnesses 
was  along  a  similar  line.  The  plaintiff,  the  wife  of  Hillmon,  was 
not  charged  to  be  connected  with  this  conspiracy  in  any  way,  but  this 
testimony  was  admitted  in  evidence  as  a  part  of  the  transactions  and 
declarations  of  conspirators  to  show  that  Hillmon  and  these  parties 
were  in  the  fraud. 

Now,  one  more  authority,  Mr.  President 

The  PREsroENT  pro  tempore.  The  Chair  will  state  to  the  manager 
that  there  is  no  question  at  all  about  the  correctness  of  the  rule  xor 
which  he  is  reading  authorities,  as  to  cases  where  there  is  a  con- 
spiracy shown  or  where  there  is  a  partnership  shown.  The  only 
question  in  the  mind  of  the  Chair  is  whether  or  not  the  foundation 
has  been  laid  by  this  evidence  as  to  whether  or  not  Judge  Archbald 
had  a  material  interest  in  the  fee.  So  the  manager  counsel  will 
please  confine  his  argument  to  that.  There  is  no  question  about  the 
rule  of  law. 

Mr.  Manager  Floyd.  Mr.  President,  at  the  present  stage  of  the 
evidence,  in  so  far  as  the  question  of  the  conspiracy  is  concerned,  I 
believe  I  have  said  about  all  I  wish  to  say  on  that  point-  I  have  re- 
cited the  facts  and  circumstances  in  detail.  But  in  regard  to  the 
common  agreement,  I  contend  that  where  two  men  undertake  a  com- 
mon purpose,  whether  it  be  to  go  into  a  mercantile  business  or  a 
mining  business  or  to  settle  a  lawsuit,  when  we  have  established  that 
they  have  undertaken  to  work  together  for  a  common  purpose,  to 
bring  about  a  common  design,  a  common  result,  that  then  these  rules 
apply  and  the  evidence  of  one  is  admissible  against  the  other  through- 
out the  entire  transaction ;  that  by  an  agreement  to  undertake  a  c(Hn- 
mon  desi^  they  become  partners.  And  I  can  see  no  distinction  be- 
tween bemg  partners  in  compromising  a  lawsuit  and  partners  in 
briging  about  any  other  particular  purpose. 

So  we  think  the  testimony  offered  is  clearly  admissible  upon  that 

Srinciple,  and  we  believe  we  have  established  the  basis  for  its  intro- 
uction  sufficiently  when  we  have  shown  that  Judge  Archbald  agreed 
to  assist  Mr.  Watson  and  that  they  did  undertake  to  bring  about 
this  settlement,  and  that  they  worked  together  in  an  effort  to  brin^ 
about  such  settlement,  to  admit  the  testimony  on  that  ground ;  and  ii 
the  Chair  does  not  think  we  have 


The  PREsroENT  pro  tempore.  The  Chair  has  not  said  so- 


Mr.  Manager  Floyd.  It  is  in  regard  to  the  other  point  I  am 
speaking ;  if  the  Chair  does  not  think  that  a  sufficient  basis  has  been 
laid  to  admit  this  testimony  upon  the  ground  of  conspiracy,  and  if 
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the  Chair  should  so  hold,  we  wish  to  serve  notice  now  that  at  a  latter 
stage,  when  we  have  gotten  all  our  testimony  in,  we  will  ask  to 
repeat  the  question  to  me  witness. 

jBut  upon  the  other  proposition  and  on  the  ground  that  it  is  a  part 
of  the  res  ^estse,  the  settlement  in  question,  we  think  the  testimony 
offered  is  clearly  admissible,  entirely  reffardless  of  the  fact  whether 
there  is  any  criminal  act  on  the  part  ox  Judjge  Archbald  or  anyone 
connected  with  it;  and  these  authorities  which  we  have  submitted, 
in  our  judgment,  bear  out  that  contention. 

Mr.  Simpson.  Mr.  President,  you  were  quite  accurate  in  saying 
there  can  not  be  any  controversy  on  the  law,  either  of  conspiracy  or 
of  partnership ;  but  that  the  acts  or  doings  of  one  conspirator  or  one 
partner  are  binding  on  all  of  them,  or  at  least  may  be  offered  in  evi- 
dence against  all  of  them.  But  there  is  at  the  root  of  that  the  pri- 
mary thing  that  you  must  first  establish,  either  the  conspiracy  in 
the  one  case  or  the  partnership  on  the  other. 

The  basis  upon  which  the  allegation  is  made  here  that  there  is 
either  a  conspiracy  or  a  partnership  is  simply  that  an  interview,  at 
which  Mr.  Boland  was  present,  in  Judge  Archbald's  office,  Judge 
Archbald  said,  or  somebody  else  said  and  Judge  Archbald  assented  to 
it,  that  he  would  assist  Mr.  Watson  in  obtainmg  a  settlement  for  the 
benefit  of  the  Bolands  of  the  litigation  which  they  then  had  pending. 
That  litigation^  you  will  remember,  sir,  was  not,  either  branch  of  it, 
in  any  court  with  which  Judge  Archbald  was  in  any  way  connected* 
and  I  know  of  no  principle  of  law,  nor  have  the  managers  called 
attention  to  any  principle  of  law,  that  would  prohibit  Judge  Arch- 
bald, or  Judge  Anybody-else,  any  more  than  it  would  prevent  you  or 
me,  from  saying  "  We  will  agree,"  if  you  choose,  or  "We  will  assist 
in  bringing  about  a  much  desired  settlement  of  pending  litigation." 
There  is  nothing  unlawful  in  such  a  thing.  There  is  m  it  nothing 
that  can  be  said  to  be  detrimental  to  any  man's  character. 

The  PREsroENT  pro  tempore.  Counsel  will  pardon  the  Chair,  but 
that  is  not  now  the  question.  That  would  be  a  question  for  argu- 
ment to  the  Senate — as  to  the  effect  of  it. 

Mr.  Si3iP80N.  Of  course;  but  there  has  to  be  brought  out  some- 
thing to  show  a  partnership,  if  you  chose,  or  a  conspiracy,  if  you 
chose,  in  relation  to  the  thing  in  regard  to  which  the  question  is 
asked. 

You  will  remember,  sir,  that  the  (question  here  is  not  whether  Judge 
Archbald  did  in  fact  assist  in  bringing  about  the  settlement ;  whether 
he  saw  Smith,  Jones,  Brown,  or  Robmson  in  regard  to  it;  whether 
he  spoke  to  Smith.  Brown^  Jones,  or  Eobinson,  or  wrote  them  in 
regard  to  it;  but  tne  question  here  is  whether  Mr.  Watson  said  to 
this  witness  in  the  presence  of  Judge  Archbald  that  Judge  Archbald 
was  to  receive  a  portion  of  the  consideration  for  bringing  this  settle- 
ment to  pass.  That  is  the  very  question  which  is  here  asked  and 
which  is  objected  to. 

Now,  if  that  question  were  to  be  followed  up  by  some  evidence 
that  would  tend  to  show  that  to  Judge  Archbaldjs  attention  this 
matter  was  called,  quite  another  question  would  arise;  but  there  is 
no  attempt  to  show  that  here,  ana  no  pretense  of  it. 

It  is  said  by  Mr.  Manager  Floyd  that  they  may  ask  this  question 
in  the  future,  after  they  have  introduced  some  other  proof.  1  think 
it  is  quite  sufficient  for  our  purposes  to  say  that  we  need  worry  over 
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that  if  the  time  arises.  But  unless  there  can  be  found  here  in  the 
evidence  already  in  something  from  which  there  can  be  found  f airly^ 
as  a  conclusion  of  fact,  that  Judge  Archbald  was  to  receive  9ome 
portion  of  this  consideration,  this  question  can  not  be  asked.  Other- 
wise, you  are  in  precisely  the  situation  as  if  you  asked  this  witness 
to  state  whether  or  not  Watson  did  not  say  he  was  to  receive  some 
part  of  the  consideration,  for  the  purpose  of  showing  that  he  was, 
in  fact,  to  receive  it,  and  not  as  a  concomitant  thin^  growing,  in  f act^ 
out  of  that  which  precedes ;  and  you  are  in  precisely  the  situation 
which  Mr.  Manager  Floyd  might  have  read  from  section  111  of 
Greenleaf ,  if  he  had  read  a  little  further  in  regard  to  it,  where  this 
is  said.  I  will  have  to  read  two  sentences  in  order  to  get  the  matter 
squarely  before  the  court : 

Sometimes,  for  the  «ake  of  convenience,  the  acts  or  dertaratlons  of  one  are 
admitted  in  evidence  before  sufficient  proof  is  given  of  the  conspiracy;  the 
prosecutor  undertaking  to  furnish  such  proof  in  a  subsequent  stage  of  ttie  cause. 
But  this  rests  in  the  discretion  of  the  Judge,  and  is  not  permitted,  except  wider 
particular  and  urgent  circumstances,  lest  the  jury  should  be  misled  to  infer 
the  fact  itself  ^f  the  conspiracy  from  the  declarations  of  strangers. 

That  is  exactly  what  this  question  undertakes  to  do.  He  under- 
takes to  prove  to  the  Senate  that  Judge  Archbald  was  to  get  a  portion 
of  this  $5,000  because  Watson  said  he  was  to  get  a  portion  of  it,  and 
thereby  prove  that  there  was  a  conspiracy  and  the  fact  both ;  and 
that,  I  submit,  sir,  he  can  not  do. 

The  President  pro  tempore.  The  question  is  not  free  from  doubt, 
but  the  Chair  is  of  the  opinion  that  proof  that  Judge  Archbald  was 
assisting  counsel  is  not  proof  that  he  had  an  interest  in  what  was 
to  be  the  reward  for  that  service.  Whenever  that  proof  is  made,  then 
the  evidence  undoubtedly  would  be  admissible;  but  until  it  is  so  made, 
in  the  opinion  of  the  Chair,  it  is  not  admissible. 

Mr.  Manager  Sterling.  If  I  may,  I  want  to  make  just  one  brief 
suggestion  with  reference  to  that 

While  we  believe,  and  the  proof  already  in,  and  the  proof  to^  come 
in,  will  satisfy  the  Senate  that  Judge  Archbald  was  to  share  in  the 
fee,  yet  I  do  not  understand  that  it  is  necessary  that  Judge  Arch- 
bald should  share  in  the  fee  in  order  to  be  guilty  of  the  offense 
charged  to  this  count.  If  it  was  an  offense  on  the  part  of  Judge 
Archbald  to  engage  in  this  class  of  undertaking,  to  sell  this  property 
and  to  make  this  settlement  with  a  view  of  himself  getting  some 
consideration  for  it,  it  was  just  as  much  an  offense  for  him  to  engage 
in  it  with  a  view  of  helping  a  friend  to  get  some  compensation  for  it. 

Our  position  is  this:  That  a  judge  on  the  bench  has  no  more  right 
to  do  improper  things  or  to  engage  in  improper  transactions  for  the 
assi^ance  ox  a  friend  or  of  a  partner  than  he  has  for  the  assistance 
of  himself;  and  if  he  did  this  with  a  view  of  assisting  his  friend 
Watson  or — if  you  desire  to  call  him  a  partner — his  partner  Watson, 
with  a  view  of  helping  him  to  get  a  consideration  lor  his  work,  he 
has  committed  the  offense  charged  in  this  article. 

The  President  pro  tempore.  That  does  not  relate  to  the  question 
of  the  admissibility  of  the  evidence  here.  That  would  be  a  question 
for  argument  as  to  effect  of  the  evidence,  and  that  it  will  be  tor  that 
purpose  legitimate  argument,  the  Chair  recognizes. 

Mr.  WoRTHiNQTON.  It  is  hardly  necessary  tot  us  to  say,  since  the 
manager  on  the  part  of  the  House  has  undertaken  to  anticipate  what 
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will  come  at  the  end  of  the  eride&ce,  that  we  do  not  agree  with  his 
proposition  of  law. 

The  President  pro  tempore.  The  Chair  hopes  counsel  and  the 
managers  will  postpone  argument  on  this  question  until  the  proper 
time  comes  to  present  it  in  argument.  The  managers  will  produce 
their  next  witness. 

Mr.  Manager  Floyd.  Just  a  moment,  please. 

Mr.  Boland,  will  you  state  any  other  fact  in  regard  to  this  pro- 
posed settlement  that  you  know?  You  are  not  allowed  to  answer 
the  question  that  I  asked  you  some  time  ago  about  the  conversation ; 
but  were  you  present  at  the  final  conference  of  Mr.  Watson  with  the 
officers  of  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  ? 

The  Witness.  No,  sir. 

Q.  (By  Mr.  Manager  Floyd. J  You  were  not  present? — A.  No,  sir^ 

Q.  Did  you  know  what  was  tne  proposition  submitted  at  that  time^ 
of  your  own  knowledge? — ^A.  Of  my  own  knowledge,  no;  only  as 
Mr.  Watson  informed  me  and  as  I  was  subsequently  informed  by 
officials  of  the  Delaware,  Lackawanna  &  Western  Kailroad  Co. 

Q.  You  were  not  present  at  that  conference  and  of  your  own  knowl- 
^ge  you  do  not  know  just  what  the  proposition  was  tnat  he  submitted 
to  them;  I  mean  the  amount? — ^A*  I  was  not  present  at  the  confer- 
ence.   He  told  me  the  amount  he  submitted  as  the  consideration. 

Q.  Did  you  receive  at  any  time  during  this  negotiation  or  after  the 
negotiations  were  closed  from  Judge  Archbald  any  letter  in  regard 
to  this  settlement? — ^A.  At  the  former  hearing  I  had  fcH'gotten  about 
that  circumstance,  but  I  have  reason  to  believe  that  I  did  receive  8 
letter  from  Judge  Archbald,  a  copy  of  which  was  presented  to  me  in 
the  hearing  before  the  Judiciary  Committee. 

Q.  (Presenting  paper.)  I  will  ask  you  to  examine  that  copy,  Mr. 
Boland. — ^A.  (Examining.)  That  is  a  copy  of  the  letter,  undoubtedly. 

Mr.  Manager  Flotd.  Mr.  President,  we  desire  to  have  this  markra 
as  an  exhibit  at  this  point  and  read  in  evidence. 

The  President  pro  tempore.  It  will  be  marked  and  read. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  84. 

ScsANTON,  Pa.,  November  IS,  191  j. 
C.  O.  BoLAHD,  Esq.,  Scranton,  Pa, 

My  Deas  ChbIbtt:  I  had  an  Interview  with  onr  friend  this  afternoon,  and 
I  regret  to  say  that  I  did  not  succeed  in  doing  anything.  I  tried  to  get  him 
to  make  a  counter  proposition  to  the  one  which  had  been  submitted  upon  your 
side.  But  he  seemed  to  feel  that  the  amount  which  he  would  be  willing  to 
ofter  was  so  inconsiderable  that  it  was  hardly  worth  the  while.  I  regret  to- 
report  this  as  the  final  outcome  of  the  e£Forts  at  settlement  which  have  been 
made,  but  I  see  nothing  to  be  attained  any  further  here. 

I  return  herewith  the  papers  which  you  let  me  have. 

Tours,  very  truly,  ■■  

Q.  (By  Mr.  Manager  Floyd.)  You  state  that  you  had  forgotten 
that  letter  but  that  afterwards  your  memory  was  refreshedi — ^A. 
Yes,  sir. 

Q.  I  will  ask  vou  to  state  whether  or  not  that  letter  was  produced 
at  the  hearings  before  the  Judiciary  Committee  by  Judge  ^SK^hbald 
or  his  counsdR — ^A.  It  was. 
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Q-  And  after  it  was  produced  and  you  examined  it  then  you  re- 
membered about  receiving  such  a  letter  from  Judge  Archbaldt — ^A. 
Yes,  sir. 

Q.  Have  you  the  original  letter? — A.  I  have  not. 

Q.  The  letter  that  nas  been  read  in  evidence  is  a  copy  that  was 
shown  you? — ^A.  A  copy  that  was  shown  me,  I  believe,  before  the 
Judiciary  Committee. 

Q,  And  you  remember  now  that  you  did  receive  such  a  letter? — ^A. 
Yes,  sir. 

Q.  What  is  the  date  of  that  letter? — ^A.  It  is  dated  November  18, 
1911.    That  is  the  correct  date,  is  it  not? 

Mr.  WoRTHiNGTON.  That  is  right. 

Q.  (By  Mr.  Manager  Flotd. )  What  settlement  does  he  refer  to 
or  did  you  understand  him  to  be  referring  to  in  that  letter  when  he 
regretted  that  the  adjustment  or  settlement  could  not  be  brought 
alwut  ? 

Mr.  WoRTHiNQTON.  There  is  no  question  but  that  he  referred  to 
the  investigation  Mr.  Watson  was  engaged  in. 

Q.  (By  Mr.  Manager  Floyd.)  Do  you  have  any  knowledge  about 
what  the  judge  meant  by  this  language: 

I  had  an  interview  wltli  our  friend  this  afternoon,  and  I  regret  to  say  that 
I  did  not  succeed  in  doing  anything.  I  tried  to  get  him  to  make  a  counter 
proposition  to  the  one  which  had  been  submitted  upon  your  side. 

Did  you  have  any  knowledge  or  do  you  have  any  knowledge  now 
or  understanding  of  what  that  referred  to? — A.  My  understanding 
is  that  it  referred  to  the  negotiations  started  by  Mr.  Watson  for  the 
sale  of  our  stock  in  the  Marian  Coal  Co. 

Q.  He  says  further  down : 

I  regret  to  report  this  as  the  final  outcome  of  the  efforts  at  settlement  wliich 
have  been  made,  but  I  see  nothing  to  be  attained  any  further  here. 

Did  you  understand  that  that  language  also  referred  to  these  Wat- 
son negotiations? — ^A.  Yes,  sir. 

Q.  iNow,  I  will  ask  you  to  state^  Mr.  Boland,  whether  or  not  you 
had  any  other  negotiations  with  Judge  Archbald  about  settling  any 
other  matter  that  that  could  have  referred  to  ? — ^A.  No,  sir. 

Q.  There  was  no  other  matter  it  could  have  referred  to? — ^A. 
No,  sir. 

Q.  I  will  ask  you  to  state  whether  after  the  failure  of  Watson  to 
secure  a  settlement  by  his  negotiations  with  the  Delaware,  Lacka- 
wanna &  Western  Bailroad  Co.  you  did  in  person  undertake  to  effect 
a  settlement  with  the  railroad  people? — ^A.  Yes,  sir. 

Q.  When? — ^A.  Following  closely  the  failure  of  Mr.  Watson  to 
make  a  settlement. 

Q.  About  what  time,  if  you  can  remember? — ^A.  In  October  op 
November,  1911. 

Q.  Then,  immediately  following  the  termination  of  the  negotia- 
tions on  the  part  of  Mr.  Watson  you  took  the  matter  up  1 — ^A. 
Yes,  sir. 

Q.  With  whom? — ^A.  I  took  the  matter  up  with  Mr.  Reese  A. 
Phillips,  the  superintendent  of  the  coal-mining  department  of  the 
Delaware,  Lackawanna  &  Western  Eailroad  Co. 

Mr.  Simpson.  Do  not  state  what  was  said,  please ;  just  answer  the 
•question. 
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Mr.  Manager  Floyd.  I  am  not  asking  him  as  to  what  was  said. 

The  Witness.  Also  with  Mr.  E.  E.  Loomis,  the  vice  president  of 
the  Delaware,  Lackawanna  &  Western  Bailroad  Co.  and  at  that  time 
president  of  the  Delaware,  Lackawanna  &  Western  Coal  Co. 

Q.  (By  Mr.  Manager  Floyd.)  I  will  a^k  you  to  state  if  you  made 
any  proposition  to  them  and  if  they  made  any  counter  proposition 
to  you.    Just  state  what  your  proposition  was  and  what  theirs  was. 

Mr.  Simpson.  Mr.  President,  that  is  objected  to,  unless  it  is  pro- 
posed to  show  that  Judge  Archbald  was  present  at  the  time  or  it  was 
subsequently  brought  to  Judge  Archbald^s  attention  or  shown  that  he 
authorized  it  in  some  way. 

The  President  pro  tempore.  The  Chair  will  ask  that  the  ques- 
tion be  read,  so  that  the  matter  may  be  brought  out  clearly. 

The  Reporter  read  as  follows : 

Q.  (By  Mr.  Manager  Floyd.)  I  will  ask  you  to  state  if  you  made  any  propo- 
sition to  them  and  if  they  made  any  counter  proposition  to  you.  Just  state  what 
your  proposition  was  and  what  theirs  was. 

The  President  pro  tempore.  Will  the  managers  specify  the  par- 
ties? The  question  should  be  changed  to  that  extent  by  inserting 
the  names. 

,Q.  (By  Mr.  Manager  Floyd.)  Did  you,  in  conferring  with  the 
officers  of  the  Delaware,  Lackawanna  &  Western  Railroad  Co., 
namely,  Mr.  Phillips  and  Mr.  Loomis,  make  a  proposition  of  settle- 
ment to  either  of  them  and  did  they  make  a  counter  proposition  to 
you  ?    If  so,  state  what  the  propositions  were. 

The  Prestoent  pro  tempore.  The  Chair  will  inquire  of  the  man- 
agers whether  they  propose  to  connect  Judge  Archbald  with  that? 

Mr.  Manager  #FiiO YD.  Mr.  President  I  will  explain  the  purpose  in 
asking  this  question.  We  expect  to  show  that  after  Mr.  Boland  en- 
tered into  an  agreement  with  Mr.  Watson  to  settle  the  disputes  and 
differences  beween  the  Marian  Coal  Co.  and  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Co.  for  $100,000,  for  which  he  was  to 
receive  a  fee  of  $5,000  if  he  succeeded,  when  he  had  arranged  a  con- 
ference with  the  officers  of  the  Delaware,  Lackawanna  &  Western 
Railroad  Co.  he  submitted  a  proposition  of  settlement  for  $161,000. 

Mr.  Worthinoton.  Watson? 

Mr.  Manager  Floyd.  Watson  submitted  a  different  proposition 
of  settlement  for  $161,000 — an  entirely  different  amount — ^$61,000  in 
excess  of  the  amount  that  the  Bolands,  representing  the  Marian  Coal 
Co.,  had  agreed  to  take;  and  afterwards  Mr.  Boland  made  a  propo- 
sition of  settlement,  and  the  railroad  company  made  a  counter- 
proposition.  We  simply  wanted  to  show  what  those  propositions 
were.  We  think  when  the  evidence  is  all  in  that  this  evidence  is 
necessary  to  a  proper  understanding  of  this  whole  transaction.  The 
Senate,  sitting  as  a  Court  of  Impeachment,  must  determine  from 
all  the  facts  and  circumstances  in  regard  to  the  transaction  whether 
or  not  there  is  any  criminality  in  the  acts  of  Judge  Archbald.  We 
insist  that  under  our  view  of  the  case  we  expect  to  establish  the 
connection  of  Judge  Archbald  with  this  first  negotiatictn — the  one 
that  was  carried  on  by  Watson — ^by  incontrovertible  evidence — ^by 
his  own  letters  written  to  railroad  officials — and  it  is  proper  for  us 
to  ask  the  witness  this  question. 
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The  President  pro  tempore.  Do  the  managers  expect  to  connect 
Judge  Archbald  with  thisparticular  matter  in  any  way  ? 

Mr.  Manager  Floyd.  With  this  particular  proposition  that  was 
made  we  do  not.  This  was  a  proposition  made  by  "Mr.  Boland  on 
his  own  responsibility  after  the  negotiations  in  which  Judge  Arch- 
bald  had  participated  had  entirely  failed. 

The  PREsn>ENT  pro  tempore.  It  is  not  the  purpose  then  to  hold 
Judge  Archbald  responsible? 

Mr.  Manager  Floyd.  Not  to  hold  him  responsible  in  any  way  for 
this  particular  transaction. 

The  PREsmENT  pro  tempore.  The  testimony  on  the  part  of  the 
managers  mi^ht  be  admitted,  in  the  opinion  of  the  Chair,  to  com- 
plete their  witness. 

Mr.  Simpson.  But,  sir,  how  can  Judge  Archbald  be  affected  by  a 
complete  narration  of  any  kind  or  character  after  admittedly  his 
connection  with  the  transaction  has  ended,  except  by  something  the 
witness  says  was  said  in  his  presence? 

The  President  pro  tempore.  The  Chair  may  be  wrong,  but  he  has 
ruled  to  admit  it. 

Mr.  Simpson.  If  the  Chair  has  ruled,  of  course,  I  can  not  argue 
the  question  further. 

The  pREsmsNT  pro  tempore.  The  decision  of  the  Chair  is  always 
subject  to  the  decision  of  the  Senate.  The  Reporter  will  read  the 
question. 

The  Reporter  read  as  follows : 

Did  you,  in  conferring  with  tbe  officers  of  the  Delaware,  Lackawanna  & 
Western  Railroad  Co.,  namely,  Mr.  Phillips  and  Mr.  Loomls,  make  a  proposi- 
tion of  settlement  to  either  of  them,  and  did  they  make  a  counter  proposition 
to \ you?    If  BO,  state  what  the  propositions  were.  * 

The  WrrNEss.  I  might  say  yes,  but  1  should  like  to  be  permitted 
to  explain  this,  please,  Mr.  President.    May  I  explain  it! 

Q.  (By  Mr.  Manager  Floyd.)  Just  explain  what  the  propositions 
were. — ^A.  Yes. 

Q.  That  is  a  part  of  the  question. — A.  Very  well ;  but  leading  up 
to  that 

Mr.  WoRTHiNGTON.  Mr.  President,  I  object;  we  object  to  leading 
up  to  it,  since  it  has  been  stated  that  this  evidence  is  not  to  be  used 
against  Judge  Archbald  at  all,  and  the  time  of  the  Senate  should  not 
be  taken  up  with  what  offers  and  counter  offers  were  made.  It  seems 
to  me  that  it  is  doubly  a  waste  of  time  to  find  out  what  led  up  to  it. 

The  President  pro  tempore.  The  witness  will  simply  answer  the 
question  asked. 

Q.  (By  Mr.  Manager  Fix)Yd.)  Just  answer  the  question  asked  as 
to  what  proposition  you  made  and  what  coimter  proposition  they 
made.  You  need  not  explain  what  led  up  to  it. — ^A.  It  was  not 
wholly  to  make  them  a  proposition  as  to  the  sale  of  the  property  I 
called  on  either  or  both  of  them.  It  is  a  part  of  my  reason,  and  I 
would  like  to  state  it  all. 

Q.  Mr.  Boland,  I  have  asked  you  what  the  proposition  was  that 
you  made  to  these  officials  named,  if  you  made  any,  and  what 
counter  pro]position  they  made  to  you.  Can  you  not  answer  those 
simple  questions  ?  That  is  all  I  am  asking. — A.  In  reference  to  Col. 
Phillips  and  my  interview  with  him,  I  called  Upon  him.    His  office 
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is  at  Scranton,  Pa.  The  office  of  Mr.  Loomis  is  at  New  York,  but 
he  visits  Scranton  frequ^atly.  I  first  called  on  Col.  Phillips,  and 
expressed  my  regret  at  the  negotiations  having  fallen  through. 

Mr.  Simpson.  Mr.  President,  I  object. 

The  PRE8n>£NT  pro  tempore.  If  the  witness  can  answer  briefly,  the 
Chair  will  admit  it  simply  as  a  part  of  the  general  narrative,  in 
order  that  it  might  be  connected  up,  but  if  he  is  proposing  to  go 
into  a  prolonged  detailed  narrative  the  Chair  would  feel  compelled 
to  hold  that  it  is  not  admissible. 

Q.  (By  Mr.  Manager  Fijotd.)  We  are  not  insisting  upon  the  wit- 
ness going  into  any  detailed  narrative.  I  will  agam  ask  the  witness. 
Can  you  not  state  what  the  propositicMi  was  that  you  made  to  the 
railroad  companv  and  what  was  the  counter  proposition  that  they 
made  to  you,  without  going  into  any  details  about  it  ?  Was  the  propo- 
sition reduced  to  an  amount? — ^A.  I  remember  stating  to  Col.  Phil- 
lips, after  discussing  with  him  the  previous  negotiations  had  with 
Watson,  that  I  believed 

The  PRBsmBNT  pro  tempore.  The  witness  is  not  answering  the 
question.  Answer  the  question  which  the  manager  propounded  to 
you. 

The  Witness.  I  then  might  say  I  made  no  proposition  of  the  sale 
of  the  property  to  Col.  Phillips  but  suggested  that  I  believed  I 
could  have  my  brother  agree  to  it 

The  PHEsmENT  pro  TBiiPORE.  That  is  out  of  the  line  of  the  ques- 
tion. 

Q.  (By  Mr.  Manager  Flotd.)  Then  you  did  not  make  any  propo- 
sition to  Mr.  Phillips? — A.  I  told  him  what  I  believed  it  could  be 
had  for  by  his  company. 

Q.  Did  you  make  any  proposition  to  Mr.  Loomis? — A.  I  asked 
Mr.  Loomis  what  was  the  maximum  amount  they  would  be  willing 
to  give,  and  he  said  that  it  was  so  inconsiderable  he  did  not  care  ^ 
mention  it.    That  is  as  far  as  any  negotiations  for  the  sale  went 

to  me. 

The  PREsn>ENT  pro  tempore.  This  is  not  on  the  line  of  the  ques- 
tion which  was  submitted. 

Mr.  Manager  Floyd.  I  realize  that. 

The  PRBsmBNT  pro  tempore.  The  Chair  rules  all  that  out. 

The  Witness.  Then  I  have  to  answer  I  was  not  authorized  when 
I  called  on  those  two  gentlemen  to  make  any  proposition. 

The  PREsroENT  pro  tempore.  The  witness  must  stop.  He  was  not 
asked  that  question. 

Mr.  Manager  Floyd.  That  is  all  to  be  asked  this  witness  on  the 
part  of  the  managers  now. 

Mr.  Bryan.  Mr.  President,  I  send  a  question  to  the  desk  to  be 

asked  the  witness. 

The  President  pro  tempore.  The  Senator  from  Florida  asks  that 
the  following  question  be  submitted  to  the  witness,  and  it  will  be 
propounded  by  the  Secretary. 

The  Secretary  read  as  follows: 

Did  the  Marian  Coal  Co.  collect  any  damages  in  Its  suit  against  the  Delaware, 
Jjacka wanna  &  Western  Railroad  Co.;  and  if  so,  how  much? 

The  Witness.  They  did  not  up  to  this  time. 
Mr.  Manager  Fuoxd.  The  counsel  for  the  respondent  will  take  the 
witness. 
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Cross-ezamination  by  Mr.  Simpson: 

Q.  I  UBderstandp  Mr.  Boland,  that  you  did  not  see  Judge  Arch- 
bald  at  all  in  relation  to  the  five-hundred-dollar-note  transaction? — 
A.  I  did  not. 

Q.  And  you  never  told  him  what  Mr.  Williams  had  said  to  you 
in  regard  to  it  ? — ^A.  I  did  not. 

Q.  You  never  referred  to  the  matter  at  all  in  any  way  in  Judge 
Archbald's  presence? — ^A.  No,  sir. 

Q.  And  never  heard  anybody  else  ever  refer  to  it  in  any  way  in 
Judge  Archbald's  presence? — A.  No,  sir. 

Q.  What  was  it  you  say  Mr.  Watson  was  employed  to  settle  with 
the  Delaware,  Lackawanna  &  Western  Railroad  Co.  ? — ^A.  All  of  the 
differences  that  the  Marian  Coal  Co.  had  with  the  Delaware,  Lack- 
awanna &  Western  Railroa^d  Co.  and  with  Mr.  Peale — John  W.  Peale, 
of  New  York. 

Q.  That  is  to  say,  he  was  to  undertake  to  settle  the  case  of  Peale 
against  the  Marian  Coal  Co.  and  the  case  of  the  Marian  Coal  Co. 
against  the  Delaware,  Lackawanna  &  Western  Railroad  Co.? — ^A. 
Yes,  sir. 

Q.  Anything  else? — A.  Well,  that  was  enough.    That  was  all. 

Q.  Was  there  anything  else? — ^A.  There  was  nothing  else. 

Q.  Wus  there  not  included  in  that  settlement  the  question  of  the 
sale  of  the  washery  of  the  Marian  Coal  Co.  and  the  culm  bank  con- 
nected with  that  washery  ? — ^A.  The  question  was.  as  to  the  sale  of 
the  stock  held,  the  two-thirds  of  the  stock  of  the  Marian  Coal  Co. 
That  was  what  he  was  to  do,  to  release  those  who  held  the  majority 
interest  of  the  Marian  Coal  Co.  from  any  further  connection  with  it, 

Q.  But  you  see  you  do  not  answer  my  question.  Was  it  not  in 
fact  to  effect  a  sale  of  the  washery  of  the  Marian  Coal  Co.  and  the 
culm  bank  which  was  being  used  in  connection  with  that  washery  ? — 
A.  In  effect;  yes. 

Q.  How  was  that  settlement  to  be  carried  into  effect,  so  far  as  the 
Marian  Coal  Co.  was  concerned? — ^A.  It  was  intended  that  the  case 
of  John  W.  Peale  against  the  Marian  Coal  Co.  would  be  adjusted  in 
some  way,  and  that  by  the  sale  of  two-thirds  of  the  stock  of  the 
Marian  Coal  Co.  by  Mr.  Watson  the  case  of  the  Marian  Coal  Co. 
against  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  for 
excessive  freight  charges,  which  was  pending  before  the  Interstate 
Commerce  Conunissioh,  should  also  be  settled,  and  that  it  would 
carry  with  it  in  the  settlement  with  Peale,  who  held  one-third  of  the 
stocK  of  the  Marian  Coal  Co.,  the  sale  of  the  company,  which  carried 
with  it  the  sale  of  the  washery  and  the  coal  connected  with  the 
washery  and  the  culm  dump. 

Q.  Then  it  was  not  in  fact  a  settlement  of  anything,  but  simply  a 
purchase  of  stock;  is  that  the  idea? — A.  That  was  the  idea,  but  the 
purchase  of  stock  necessarily  would  carry  with  it  the  purchase  of  the 
company  and  all  that  it  owned. 

Q.  But  how  do  you  make  that  out  ?  You  were  only  to  sell,  you  say, 
two-thirds  of  the  stock.  That  left  the  remaining  one- third  of  the 
stock  standing  in  outside  hands,  did  it  not? — A.  In  the  hands  of 
John  W.  Peale. 

Q.  And,  of  course,  Mr.  Peale  would  have  the  same  right  to  what- 
ever recovery  was  had  in  the  suit  against  the  Delaware,  Lackawanna 
&  Western  Railroad  Co.  pending  oef ore  the  Interstate  Commerce 
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Clommission  that  he  had  before  the  sale  was  made,  would  he  not? — 
A.  If  no  settlement  were  made  with  him ;  yes. 

Q.  Was  there  any  writing  whatsoever  showing  what  Mr.  Watson 
was  to  do  except  this  paper  which  you  have  pro<hiced  to-day? — A.  I 
do  not  know  oi  any. 

Q.  Will  you  let  me  have  that  paper,  please?  [The  paper  was 
hajdded.]  I  notice  that  this  paper  of  August  23,  1911,  which  you 
said  was  prepared  by  or  for  you,  says : 

In  reference  to  the  matter  of  G.  M.  Watson  being  taken  into  the  cnse  of  the 
Marian  Coal  Ck>.  against  the  D.,  L.  &  W.,  would  say  in  confirmation  of  what  I 
told  you  heretofore,  that  if  through  the  efforts  of  Mr.  Watson  a  satisfactory 
settlement  is  brought  about,  the  Marian  Coal  Co.  agrees  to  pay  him  five  thou- 
sand dollars  for  such  settlement 

You  will  observe  there  is  nothing  whatever  said  in  this  letter  about 
these  other  matters.  Have  you  any  explanation  as  to  how,  when 
you  dictated  that  letter,  you  omitted  these  other  matters? — A.  I 
might  say  that  the  whole  matter  was  understood  by  the  gentlemen 
who  signed  and  made  that  paper.  I  do  not  think  I  dictated  it.  I 
think  it  was  dictated  and  si^ed  by  William  P.  Boland. 

Q.  What  was  done  with  it  after  William  P.  Boland  dictated  and 
signed  it? — ^A.  The  original  was  placed  in  the  hands  of  Mr.  George 
mT  Watson. 

Q.  It  must  have  gone  through  somebody  to  Mr.  Watson.  How  did 
it  get  to  Mr.  Watson  ? — ^A.  I  gave  it  to  Mr.  Watson. 

Q.  This  paper,  I  see,  is  directed  to  you  ? — A.  Yes,  sir. 

Q.  Was  it  dictated  in  your  presence? — A.  I  believe  so. 

Q.  Then  you  knew  its  contents  ? — ^A.  Yes,  sir. 

Q.  Then  can  you  explain  why  these  other  matters  to  which  you 
have  adverted  were  left  out  of  it? — ^A.  It  was  fully  understood  by 
Mr.  Watson. 

Q.  I  am  not  asking  you  what  Mr.  Watson  understood.— A.  The 
paper  was  drawn  on  his  suggestion,  as  I  have  already  explained. 

Q.  But  what  I  want  to  mow  is  if  you  have  any  explanation  why 
these  other  matters  were  left  out  of  it? — A.  Only  this,  that  the 
paper  was  designed  to  secure  Mr.  Watson  and  his  $5,000  fee,  and 
It  was  deemed  unnecessary  to  go  into  any  long  explanation  on  that 
account.  He  did  not  require  it.  He  said  that  me  paper  was  entirely 
satisfactory,  and  it  was  the  paper  that  was  handed  me  by  William 
P.  Boland  to  be  given  him,  to  snow  in  writing  that  he  was  to  receive 

that  fee. 
Q.  Do  you  not  know  that  he  testified  he  never  got  that  paper? — 

A.  I  do  not 

Q.  Did  you  not  hear  him  so  testify  ?— A.  No,  sir ;  I  was  not  here 
when  he  testified. 

Q.  When  was  it,  you  say,  that  he  said  the  paper  was  entirely 
satisfactory  to  him  ? — ^A.  When  it  was  presented  to  him  by  me. 

Q.  When  was  that,  relative  to  this  date  of  Augjiist  23,  1911  ? — A. 
I  presume  it  was  on  that  date. 

Q.  And  where  was  it  presented  ? — ^A.  At  Scranton,  in  his  office  at 
the  Connell  Building. 

Q.  Who  else  were  present,  if  anybody? — ^A.  I  do  not  recall  that 
there  was  anyone  present. 

Q.  Did  you  not  testify  before  the  Judiciary  Committee 

Ifr.  Manager  Floyd.  The  page,  please. 
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Mr.  Simpson.  You  will  find  it  in  two  or  three  places — pftges  991, 
«92,  and  1001. 

Mr.  Manager  Flotdk.  When  you  read  just  give  the  page. 

Mr.  Simpson.  The  exact  page  I  read  from  is  pa^  991.  I  will  read 
only  one  of  them.    There  are  three  of  them,  all  alike  substantially. 

Mr.  Lodge.  Mr.  President,  I  should  like  to  ask  the  witness  a  ques- 
tion. 

The  PsEsmENT  pbo  tempore.  The  Senator  from  Massachusetts  asks 
that  the  following  question  be  propounded  to  the  witness,  and  the 
Secretary  will  propound  it 

The  Secretary  read  as  follows: 

Did  not  the  sale  or  disposition  of  the  stock  cover  all  the  property  of  the 
Marian  Coal  Co.  and  everything  connected  with  it? 

The  Witness.  Yes. 

Mr.  SiscpsoN.  As  far  as  I  can  see,  sir,  that  is  a  question  of  law, 
bu* 

The  WrTNESS.  Well,  that  is  my  understanding.  I  am  not  a  lawyer, 
but  I  understand  that  the  ownership  of  the  stock  of  a  corporation 
carries  with  it  the  ownership  of  all  that  the  corporation  owns. 

Q.  (By  Mr.  Simpson.)  So  we  all  understand,  but  you  were  only 
selling  two-thirds  of  the  stock,  were  you  not? — A.  Two-thirds,  but 
it  was  understood  by  Mr.  Watson  he  should  also  with  Mr.  Peale,  who 
had  a  case  pending  against  the  Marian  Coal  Co.,  and  held  one-third 
of  this  stock. 

Q.  I  will  not  enter  into  any  controversy  with  you  about  that, 
-especially  after  the  Chair's  suggestion.  I  am  going  to  read  from 
page  1001.    I  am  reading  about  one-fourth  of  the  way  down : 

Mr.  .Webb.  Can  you  fix  the  month  it  was  that  you  and  Watson  and  the  Judge 
bad  this  conference  with  reference  to  the  sale  of  the  property? 
Mr.  BoLAND.  Either  July  or  August,  1911. 

That  is  the  interview  you  spoke  about,  is  it  not,  when  you  went  to 
the  judge's  office?— A.  The  interview;  yes.  I  have  since  fixed  in  my 
mind  that  it  was  in  August,  not  in  July. 

Q.  No  matter  when  it  was,  what  I  read  to  you  is  what  was  talked 
about  at  that  interview,  was  it  not? — ^A.  I  did  not  pay  attention  to 
what  you  read. 

Q.  I  thought  you  would  do  so  as  a  witness.    Let  mo  read  it  again: 

Mr.  Webb.  Can  you  fix  the  month  it  was  that  you  and  Watson  and  the  Judge 
had  this  conference  with  reference  to  the  sale  of  the  property? 
Mr.  BoLAin).  Either  July  or  August,  1011. 

A.  The  sale  of  the 

Q.  The  sale  of  the  property.  ^  That  is  what  was  talked  about,  was 
it  not  ? — A.  The  sale  of  the  stock  is  what  I  meant. 

Q.  Not  the  property  ? — ^A.  That  meant^  of  course,  also  the  sale  of 
the  property,  divesting  us  of  our  property  rights  in  the  company. 

Q.  I  read  the  second  question  and  answer  immediately  below  that: 

Mr.  Webb.  In  that  conference  you  spoke  of  selling  this  property  through  the 
Influence  of  the  Judge  and  Mr.  Watson  and  others  to  the  Lackawanna  RaU- 
road  Co.? 

Mr.  BoLAND.  Yes,  sir. 

Do  you  say  the  same  thing  as  to  that — when  you  said  "  selling  the 
property**  you  meant  selling  the  stock? — ^A-  I  did;  certainly. 
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Q.  That  is  what  you  meant,  was  it?  Did  you  not  testify  before 
the  Judiciary  Committee  that  Judge  Archbald  took  hold  of  this 
matter  to  effect  a  settlement  as  a  friend  of  yours? 

Mr.  Manager  Webb.  On  what  page  is  that? 

Mr.  WoRTHiNGTON.  On  page  247. 

Mr.  Simpson.  Not  before  the  Judiciary  Committee,  but  before  Mr. 
Wrisley  Brown.     [To  witness :]  Is  not  that  so  ? 

The  Witness.  When  I  was  called  into  his  office  on  that  day  in 
August  that  was  my  belief. 

Q.  (By  Mr.  Simpson.)  That  the  judge  took  hold  of  that  matter  as 
a  friend  of  yours  ? — A.  Yes,  sir. 

Mr.  Manager  Floyd.  Mr.  President,  we  have  no  objection  to  coun- 
sel repeating  the  question  from  tiie  book  and  submitting  it  to  the 
witness  as  to  whether  he  testified  to  it  or  not ;  but  we  submit  that 
it  is  hardly  proper  for  the  counsel  to  state  what  it  was.  If  he  is 
£;oin^  to  refer  to  the  book  and  to  previous  testimony  of  the  witness 
I  thmk,  in  fairness  to  us  and  to  the  witness  also,  he  ought  to  read 
from  the  book. 

Mr.  Simpson.  I  think,  sir,  I  might  put  it  either  way  in  cross- 
examining  a  witness. 

The  PnEsmBNT  pro  tempore.  The  Chair  thinks  the  proper  course 
is,  if  counsel  is  going  to  ask  the  witness  as  to  his  testimony,  to  call 
his  attention  specifically  to  it. 

Mr.  Simpson.  But,  in  order  that  Mr.  Manager  Floyd  may  have  it 
upon  the  record,  if  he  wishes  it  there,  in  the  language  of  the  wit- 
ness  

Mr.  Manager  Floyd.  From  what  page  is  counsel  reading? 

Mr.  Simpson.  At  the  bottom  of  page  247. 

The  PREsmENT  pro  tempore.  The  Chair  would  think  that  the 
proper  course  is  the  one  now  going  to  be  pursued  by  counsel — that 
if  he  is  going  to  ask  the  witness  as  to  his  testimony  he  should  call 
his  attention  specifically  to  it  and  be  as  exact  as  practicable. 

Q.  (By  Mr.  Simpson.)  The  question  is.  Did  he  so  swear;  but  as 
Mr.  Manager  Floyd  wants  the  exact  words,  I  have  no  objection  at 
all  to  giving  them : 

• 

Mr.  Bbown.  WeU,  in  your  Judgment,  did  Judge  Archbald  have  any  legitimate 
incentive  or  reason  to  intervene  in  this  matter? 

C.  G.  BoLAND.  Well,  in  my  talk  with  him  he  told  me  that  he  would  intervene 
in  it  as  a  friend  of  Mr.  Watson  and  of  my  own. 

Do  you  remember  so  stating? — A.  I  think  that  was  not  before  the 
Judiciary  Committee,  but  it  was  before  Mr.  Brown  when  he  was 
at  Scranton. 

Q.  The  question  is.  Do  you  remember  so  stating? — ^A.  I  suppose 
I  did.  Mr.  Brown,  as  I  understand  it,  has  had  some  notes  printed 
in  this  testimony  which  I  was  not  wholly  conversant  with  until  I 
saw  them  printed  in  the  book.  I  made,  as  I  understand  it,  a  simed 
statement  to  Mr.  Brown.  I  do  not  know  whether  it  is  in  the  bo^  or 
not.    I  have  not  read  that  book. 

Q.  But  this  statement  that  is  in  this  book  was  in  fact  prepared  by 
you,  was  it  not? — A.  No,  sir.  The  notes  were  taken  by  a  stenog- 
rapher, and  I  signed  a  statement. 

Mr.  Manager  Webb.  His  name  is  not  signed  to  this  statement. 

81525— S.  Doc.  1140.  vol  1, 62-3 27 
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Mr.  Simpson.  No;  it  is  not  signed  to  it  [To  the  witness:]  Did 
you  not  testify  to  this  before  the  Judiciary  Committee : 

Mr.  WoBTHiNOTON.  Did  you  make  a  statement  to  Mr.  Wrlsley  Brown? 
Mr.  BoLAND.  I  did. 

Mr.  WoBTHiNQTON.  That  was  written  out  and  signed? 

Mr.  BoLAND.  He  asked  me  to  have  It  reduced  to  writing,  and  I  did  at  his 
request 

The  Witness.  Yes ;  it  was  taken  by  a  stenographer  who  was  there 
at  the  time  that  he  was  examining  myself ;  and  my  recollection  is  that 
I  signed  the  statement. 

Q.  But  the  question  is,  Is  it  true  what  you  testified  there,  that 
Mr.  Brown  asked  you  to  have  it  reduced  to  writing  and  that  you  did 
it  at  his  request? — A.  That  may  be  so,    I  am  not  positive  now. 

Q.  You  are  not  positive  after  this  lapse  of  time?  Do  you  remem- 
ber appearing  before  the  Judiciary  Committee  in  this  matter? — 
A.  I  do. 

Q.  Do  you  remember  testifying  as  follows — I  am  reading  from 
page  143 : 

I  have  nothing  to  eay  that  would  impugn  Judge  Archbald's  integrity  in  any 
way,  excepting  what  has  already  been  said  about  Mr.  Williams  presenting 
Judge  Archbald's  note  to  me  to  be  discounted. 

A.  Yes,  sir. 

Q.  Do  you  remember  also  testifying  as  follows,  as  found  on  page 
1007: 

Mr.  Gbaham.  If  you  have  any  reason  to  give  other  than  you  have  given  why 
you  did  not  mention  these  things  to  the  Judge  himself  or  make  him  aware  of 
what  Williams  was  saying,  you  might  give  it  now. 

Mr.  BoLANO.  I  have  no  explanation  to  make  of  it,  only  that  I  felt  probably 
Mr.  Williams  might  have  approached  me  without  the  authority  or  knowledge 
of  Judge  Arcbbald,  notwithstanding  his  statement  that  he  was  authorized  to 
do  so,  and  I  felt  reluctant  to  mention  the  matter  to  the  Judge. 

Do  you  remember  testifying  to  that  before  the  Judiciary  Com- 
mittee?— A.  I  do. 

Q.  Do  you  remember  also  testifjring  thus  before  the  Committee 
on  the  Judiciary,  on  page  977 : 

As  stated  before  the  Attorney  General,  I  said  that  I  might  under  other  cir- 
cumstances or  conditions  consider  the  proposition  that  he  presented  to  me,  but 
that  I  did  not  feel  warrnnted  in  doing  so  at  that  time;  and  so  I  refused  to 
discount  the  note.  Now.  I  do  not  think  it  is  fair  that  I  should  recite  the  con- 
versation between  myself  and  Mr.  Williams,  because,  in  the  light  of  recent 
events,  I  do  not  feel  that  It  would  be  fair  to  reflect  on  any  mnn  by  anything 
Mr.  Williams  might  say  at  that  time  or  any  other  time. 

Do  you  remember  so  testifying  before  the  Judiciary  Committee? — 
A.  I  ao. 

Mr.  Manager  Sterling.  Mr.  President,  I  think  we  ought  to  object 
to  pursuing  this  any  further.  This  is  not  in  contradiction  of  any- 
thing that  this  witness  has  said  to  the  present  time.  He  has  not  said 
anything  that  disputes  the  proposition  which  the  counsel  has  read 
from  the  last  four  or  five  pages,  and  if  it  is  to  be  pursued  further,  we 
want  to  object. 

Mr.  Simpson.  I  think  that  would  not  apply,  Mr.  President,  except, 
perhaps,  to  the  last  question  which  I  read,  and  if  the  gentleman  had 
objected  it  might  have  been  ruled  on  or  argued  in  due  course. 
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Mr.  Manager  Sterling.  None  of  them  are  contradicting  the  wit- 
ness. 

The  President  pro  tempore.  Under  the  rule,  as  the  Chair  under- 
stands, counsel  will  confine  himself  in  cross-examination  to  matters 
as  testified  to  by  the  witness  on  direct  examination. 

Mr.  Manager  Clayton.  Mr.  President,  I  want  to  state  another 
reason  why  we  think  it  is  improper  to  pursue  that  as  the  counsel 
is  now  doing.  We  have  undertaken  to  shorten  the  examination 
of  these  witnesses.  Now,  if  the  counsel  is  going  into  all  the  testi- 
mony that  the  witness  has  given  before,  necessarily  it  will  protract 
the  examination  of  the  witness.  We  have  undertaken  to  examine  the 
witness  only  on  matters  that  we  think  are  admissible  and  material 
to  the  case. 

Q.  (By  Mr.  Simpson).  Mr.  Boland,  you  testified  that  you  were 
president  of  a  bank  in  Lackawanna,  N.  Y.,  at  the  time  these  trans- 
actions were  going  on? — ^A.  I  did. 

Q.  Will  you  tell  us  whether  Mr.  Williams,  at  the  time  he  brought 
the  note  to  you,  knew  that  you  were  president  of  that  bank? — A.  I 
do  not  know ;  I  presume  he  did. 

Q.  Did  you  not  testify  before  the  Judiciary  Committee — I  am 
now  reading  from  page  977 — 

Mr.  McCoy.  The  bauk  was  not  mentioned? 

Mr.  Boland.  No.    Mr.  Williams  knew  that  I  was  president  of  the  bank. 

A.  If  it  be  there,  I  testified  to  that  fact,  or  to  my  belief. 

Q,  Who  was  counsel  for  the  Marian  Coai  Co.  in  tne  Peale  case? — 
A.  Do  you  mean  on  both  sides?  Well,  the  Marian  Coal  Co.'s 
counsel 

Q.  Counsel  for  the  Marian  Coal  Co.? — A.  Their  counsel  was 
Frank  E.  Donnelly. 

Q.  Had  Mr.  Reynolds  or  Mr.  Watson  any  connection  with  that 
case? — ^A.  No. 

Q.  Who  was  counsel  for  the  Marian  Coal  Co.  in  the  suit  before 
the  Interstate  Commerce  Commission  v,  the  Delaware,  Lackawanna 
&  Western  Railroad  Co.  ?— A.  H.  C.  Reynolds. 

Q.  Had  Mr.  Watson  or  Mr.  Donnelly  any  connection  with  that 
case? — ^A.  No. 

Q.  Mr.  Boland,  do  you  know  Clarence  L.  Woodruff? — A.  It 
might  be  Clara  L.  Woodruff. 

.  Q.  No;  Clarence  L.  Woodruff,  attorney  at  law,  in  Scranton. — 
A.  Oh,  C.  L.  Woodruff;  yes.  I  am  acquamted  with  Mr.  Woodruff; 
he  is  niy  neighbor. 

Q.  He  is  your  next-door  neighbor,  on  the  same  floor,  in  the  office 
building  in  Scranton,  is  he  not? — A.  Yes. 

Q.  Do  you  remember  having  a  conversation  with  him  about  the  1st 
of  November  of  this  vear  in  relation  to  this  pending  proceeding? — 
A.  The  1st  of  if  ovember  of  this  year  ? 

Q.  About  that  time. — A.  Well,  I  had  numerous  conversations  with 
him.    Our  offices  adjoin. 

Q.  I  am  speaking  about  the  1st  of  November  of  this  year  and  in 
relation  to  tnis  particular  proceeding. — A.  Here  before  the  Senate, 
you  mean? 
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Q.  Yes,  sir;  in  relation  to  the  proceeding  pending  before  the  Sen- 
ate.— A.  I  do  not  recollect  that  we  had  any  talk  with  particular  refer- 
ence to  this  proceeding  or  the  contemplated  proceeding. 

Q.  Let  me  see  if  I  can  refresh  your  memory  in  any  way  in  regard 
to  it.  Do  you  remember  on  or  about  the  1st  of  November  of  this 
year  going  to  Mr.  Woodruff  and  asking  him  to  see  Judge  Archbald 
and  to  state  to  Judge  Archbald  for  vou  that  if  the  suit  of  the  Marian 
Coal  Co.  against  the  Delaware,  Lackawanna  &  Western  Railroad  Co. 
was  settled,  you  would  withdraw  from  the  impeachment  proceedings 
against  Judge  Archbald,  and  asking  him  to  see  Judge  Archbald 
about  it?— A.  Well 

Q.  That  is  easily  answered  "  Yes  "  or  "  No."— A.  I  say  "  No  " ;  but 
that  would  appear  ridiculous,  would  it  not? 

Q.  You  say  you  did  not  have  such  a  conversation? — A.  Not  in 
those  words,  certainly. 

Q.  Well,  in  substance,  those  words? — A.  No;  not  in  substance. 

Q.  And  did  not  he  report  to  you  after  you  had  returned  from 
a  visit  to  New  York  what  the  result  of  his  interview  was? — A.  I 
remember  having  some  talk  with  Mr.  Woodruff,  but  not  in  the  way 
you  put  it. 

Q.  Nor  in  substance  the  way  I  put  it? — A.  Nor  in  substance  the 
way  you  put  it ;  no,  sir. 

Q.  Do  you  remember  at  or  about  the  same  time  asking  Mr.  Wood- 
ruff to  see  Maj.  Warren  and  to  say  the  same  thing  to  him? — A. 
No,  sir. 

Q.  Neither  in  words  nor  substance  ? — A.  Neither  in  words  nor  sub- 
stance. I  might  say,  on  the  contrary,  he  wanted  me  to  go  and  meet 
Maj.  Warren  in  connection  with  the  Marian  Coal  Co.  troubles,  and 
I  refused  to  go. 

Q.  You  say  "  he  " ;  whom  do  you  mean  by  "  he  "  ? — A.  Mr.  Wood- 
ruff— Attorney  Woodruff. 

Q.  You  testified  awhile  ago  to  a  telegram  which  was  sent  bv  Mr- 
Watson  to  Judge  Archbald  in  Washington  on,  I  think,  October  6, 
1911.  The  paper  which  was  shown  to  you  was  the  original  telegram, 
was  it  not? — A.  I  so  imderstand  it;  yes. 

Q.  And  that  original  telegram,  which  is  Exhibit  No.  33,  is  in  the 
handwriting  of  Mr.  Watson,  is  it  not? — A.  Yes,  sir. 

Q.  How  did  you  get  that  original  telegram? — ^A.  It  was  handed 
to  me  by  Mr.  Watson  as  I  was  leaving  his  office,  with  the  instruction 
that  I  should  forward  it  to  Judge  Archbald. 

Q.  Well,  you  did  not  forward  that  original  telegram,  did  you? — 
A.  No;  I  did  not,  certainly. 

Q.  Why  did  you  keep  that  original  telegram? — A.  I  did  not 
keep  it. 

Q.  What  did  you  do  with  it? — A.  I  informed  my  brother  when  1 
went  over  to  the  office 

Q.  When  you  say  your  brother  you  mean  William  P.  Boland? — 
A.  William  J?.  Boland.  In  reference  to  it  I  might  say  that  he  was 
opposed  to  Mr.  Watson  proceeding  any  further  in  the  matter  of 
attempting  to  settle  the  matter  of  the  Marian  Coal  Co.  differences  or 
the  sale  of  its  stock  or  property,  and  he  suggested  that  he  would 
take  the  telegram  and  send  it;  and  I  handed  it  to  him,  as  I  recollect. 

Q.  How  did  you  get  it  back? — A.  I  did  not  get  it  back. 
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Q,  You  did  not  get  this  back  from  him? — ^A.  I  do  not  recall 
having  seen  it  before  until  you  presented  it,  unless  I  saw  it  at  the 
Judiciary  Committee  hearings. 

Q.  Did  you  know  that  a  photograph  was  made  of  this  telegram? — 
A.  I  saw  the  photograph  presented  before  the  Judiciary  Commit- 
tee; yes^  sir. 

Q.  Did  you  make  any  copy  of  the  telegram  ? — ^A.  No,  sir  ;•  not  that 
I  remember;  no,  sir. 

Q.  Did  you  know  that  William  P.  Boland  was  going  to  make  a 
copy  of  the  telegram  and  retain  the  original  ? — ^A.  No,  sir. 

Mr.  Simpson.  That  is  all,  Mr.  President. 

The  PREsmENT  pro  tempore.  Are  there  any  further  questions  for 
the  witness? 

Mr.  Manager  Floyd.  We  desire  to  ask  him  a  few  questions. 

Redirect  examination  by  Mr.  Manager  Fi^oyd  : 

Q.  Now,  Mr.  Boland,  the  attorney  for  the  respondent,  as  I  under- 
stand, has  questioned  you  concerning  certain  statements  made  before 
the  Attorney  General.  Mr.  Simpson  read  a  statement  that  you 
made  before  the  Attorney  General.  I  will  read  the  question  and 
answer.  He  read  a  portion  of  it ;  I  want  to  read  it  all,  and  ask  you 
about  it.  It  is  on  page  143  of  volume  1  of  the  proceedings  before 
the  Attorney  General : 

The  Attorney  General.  Mr.  Boland  (Mr.  C.  G.  Bolaud),  have  you  anything 
to  add  to  this? 

Mr.  C.  G.  Boland.  Mr.  Attorney  General,  the  matter  came  on  me  as  a  great 
surprise  yesterday  when  I  was  told  in  the  afternoon  that  these  papers  were 
to  be  presented  to  the  Attorney  General's  office.  My  instinctive  feeling  was 
that  it  was  not  the  proper  thing  to  do  or  the  proper  time.  I  want  to  add  to 
what  my  brother  said  that  the  most  friendly  relations  exist  between  mys^ 
and  Judge  Archbald.  I  have  nothing  to  say  that  would  impugn  Judge  Arch- 
bald's  integrity  in  any  way,  excepting  what  has  already  been  said  about  Mr. 
Williams  presenting  Judge  Arcbbald's  note  to  me  to  be  discounted,  and,  of 
course,  in  this  case  in  which  the  Marian  Coal  Co.  was  involved,  in  which  it 
has  been  known  that  my  brothers  and  myself  were  interested  as  stockholders, 
it  made  me  feel  that  it  would  be  a  most  grievous  indiscretion  on  my  part  to 
discount 'the  note  for  the  judge  in  whose  court  our  case  was  pending.  Under 
the  circumstances 

Mr.  WoKTHiNGTON.  "  Under  other  circumstances." 

Mr.  Manager  Floyd.  It  is  "  under  the  circumstances  "  here. 

The  Witness.  I  had  that  corrected  before  the  Judiciary  Com- 
mittee.   It  was  a  mistake  of  the  steno^apher. 

Mr.  Manager  Floyd.  As  corrected  it  would  readj  "under  other 
circumstances,"  but  I  am  reading  it  as  it  is.  Correcting  it,  it  would 
read  "  under  other  circumstances  " — 

Under  other  circumstances  if  the  judge  had  asked  for  $500  from  me  he  could 
have  had  it;  but  I  refused  to  discount  the  note.  Then  the  statement  that 
Judge  Archbald  called  me  up  to  his  ofSce,  where  I  found  Mr.  Watson,  whom 
we  talked  about,  and  whom  Mr.  Williams  told  me  could  take  this  case  away 
from  the  courts  where  it  had  been  so  long.  The  Judge  called  me  up  and  I  met 
Mr.  Watson  there,  and  I  was  asked  if  I  had  authority  from  my  brother  to  agree 
to  pay  Mr.  Watson  $5,000  in  the  event  of  his  settling  the  case  for  $100,000, 
and  I  told  him  I  would  have  to  speak  to  my  brother,  who  was  a  majority 
stockholder. 

Was  not  that  your  full  statement  to  the  Attorney  General? 
The  WrrNESS.  Yes,  sir ;  so  far  as  it  goes  there,  as  I  remember  it. 
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Q.  So,  you  said  in  that  statement  that  you  had  nothing  to  say  that 
would  impugn  Judge  Archbald's  integrity  in  any  way  excepting  the 
things  that  were  stated  following? — A.  That  is  correct. 

Q.  That  is  your  statement  berore  the  Attorney  General  ? — ^A.  Yes, 
sir. 

Q.  And  is  that  correct  ? — ^A.  That  is  correct. 

Q.  You  have  already  explained  that  you  corrected  the  statement 
before  the  Judiciary  Committee  by  inserting  the  words  "  under  other 
circumstances"  in  reference  to  that  $500  note? — A.  Yes,  sir;  the 
stenographer  got  it  "  under  the "  when  it  should  be  "  under  other " 
circumstances. 

Q.  So  that  I  understand  that  you  refused  to  discount  the  $500  note 
because  you  had  a  case  pending  in  Judge  Archbald's  court,  namely, 
the  case  of  John  W.  Peale  against  the  Marian  Coal  Co.  ? — A.  That  is 
correct. 

Q.  And  that  under  other  circumstances,  on  account  of  the  friendly 
relations  between  yourself  and  Judge  Archbald,  you  would  have 
gladly  discounted  the  note,  or  would  have  discounted  it;  is  that  your 
statement? — ^A.  Yes,  sir. 

Mr.  Culberson.  Mr.  President,  I  desire  to  propound  a  question  to 
the  witness. 

The  President  pro  tempore.  The  Senator  from  Texas  submits  a 
question,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows : 

State  fully  any  conversation  you  niry  have  l7a(l  with  Mr.  Woodruff  about 
which  counsel  for  the  respondent  have  a^ked  you. 

The  Witness.  My  recollection  of  the  conversation  with  Mr.  Wood- 
ruff, who  is  an  attorney  at  law  and  was  a  classmate  of  President 
Taft  and  whose  office  adjoins  my  own  or  that  of  my  brother,  W.  P. 
Boland,  whose  office  adjoins  mine,  was  in  reference  to  an  attempt 
made  by  a  gentleman  named  Morgan  Davis,  jr.,  who  during  the  past 
summer  or  fall  took  up  the  sale  of  the  Marian  Coal  Co.  stock  or 
property  with  parties  in  New  York,  and  who  reported  sometime 
about  the  1st  of  November  or  in  October  that  he  had  failed  in  his 
negotiations.  Mr.  Woodruff  was  aware  of  the  fact  that  he  was  ne- 
gotiating for  the  disposition  of  the  property,  and  in  a  conversation 
we  had  I  informed  him  that  Mr.  Davis  reported  to  me  that  the  nego- 
tiations had  fallen  through.  I  might  say,  Mr.  Davis  first  stated 
that  he  represented  a  syndicate  in  New  York,  but  afterwards  he 
revealed  to  me  the  fact  that  he  was  dealing  with  Mr.  Loomis,  of  the 
Delaware,  Lackawanna  &  Western  Railroad  Co.  He  did  not  want 
my  brother,  William  P.  Boland,  to  know  that.  I  expressed  my  regret 
to  Mr.  Woodruff,  and  he  also  appeared  regretful  and  suggested  to 
me  that  if  I  would  go  with  him  to  Maj.  Everett  Warren,  of  Scranton 
who  was  counsel  for  the  Delaware,  Lackawanna  &  Western  Railroad 
Co.,  it  might  be  possible  to  take  it  up  with  him,  but  I  refused  to  go. 
He  said  he  would  go  and  talk  to  Mr.  Warren,  to  which  I  offered  no 
objection  at  all.  I  think  before  I  saw  him  again  I  made  a  trip  to 
New.  York,  and  on  my  return  he  told  me  that  he  had  talked  with 
Maj.  Warren  about  the  matter,  but  that  Maj.  Warren  did  not  believe 
that  he  could  take  the  matter  up  himself.  In  our  talk  Mr.  Woodruff 
always  understood,  and  I  thint  he  referred  to  it,  that  the  troubles 
and  difficulties  and  injustices  that  he  believed  practiced  on  him  by 
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the  companies  in  his  effort  to  work  the  Marian  Coal  Co.  affected  him 
very  much,  and  Mr.  Woodruff  suggested  that  possibly  he  might  talk 
to  Judge  Archbald  about  it  again.  I  felt  that  was  treading  on  very- 
dangerous  ground,  and  I  told  him  that  so  far  as  I  was  concerned  I 
would  not  have  any  connection  with  that  whatever.  That,  I  think, 
embodies  all  the  conversation  Mr.  Woodruff  and  myself  had  with 
reference  to  this  matter  that  the  counsel  has  asked  me  about. 

Q.  (By  Mr.  Manager  Floyd.)  Was  there  anything  said 

Mr.  CiTLBERSON.  Mr.  President,  I  offer  another  inquiry  in  the 
same  connection. 

The  President  pro  tempore.  The  Senator  from  Texas  submits  a 
question  which  will  be  read  to  the  witness  by  the  Secretary. 

The  Secretary  read  as  follows : 

I  refer  generally  to  the  question  of  counsel  for  the  respondent  to  the  effect 
that  you  had  offered  In  a  certain  contingency  to  withdraw  from  this  prosecu- 
tion. 

The  WrTNESs.  In  the  first  place,  I  hope  the  Senate  will  realize 
that  I  am  not  the  prosecutor,  that  I  am  merely  a  witness;  and,  in 
the  next  place,  I  never  made  that  statement  to  Mr.  Woodruff  or 
anyone  else,  because  I  was  in  the  hands  of  the  Congress  who  were  in- 
vestigating into  this  matter  and  carrjring  on  this  proceeding,  and  it 
would,  as  I  said  before,  be  ridiculous  for  me  to  make  such  a  propo- 
sition, because  it  would  be  impossible  for  me  to  carry  it  out. 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Boland,  did  you  in  that  Wood- 
ruff conversation  say  anything  that  could  be  construed  to  be  a 
proposition  on  your  part  to  withdraw  from  this  case  ? 

Mr.  Simpson.  I  object.  I  have  no  objection  whatever  to  the  wit- 
ness stating  all  that  occurred,  and  if  the  mana<rer  will  state  that  he 
has  not  stated  it  all,  I  have  no  objection  to  his  leading  him  in  order 
to  bring  out  the  balance;  but  the  question  is  objectionable  in  the 
form  ill  which  it  was  put, 

Mr.  Manager  Floyd.  I  am  willing  for  the  President  to  pass  on 
the  question. 

The  PREsroENT  pro  tempore.  The  Chair  understood  the  witness  to 
have  replied,  in  answer  to  a  question  from  the  respondent's  counsel, 
that  he  had  not  stated  anythmg  substantially  to  the  effect  that  he 
had  asked  him  if  he  had  stated.  Now,  I  understand  the  question  of 
the  manager  to  be  substantially  along  the  same  line,  and  if  one  is 
admissible  the  other  is.    The  witness  will  answer  the  question. 

The  Witness.  I  made  no  statement  that  would  justify  the  ques- 
tion asked  me  by  the  respondent's  counsel. 

Mr.  Manager  Floyd.  That  is  all. 

Recrossrexamination  by  Mr.  Simpson  : 

Q.  Did  you  not  give  Mr.  Watson  $50  to  come  down  to  Washing- 
ton at  the  time  of  the  sending  of  the  telegram  that  has  been  offered 
in  evidence? — A.  Not  to  come  down  to  Washington.  I  remember 
giving  him  $50. 

Q.  For  what  purpose? — A.  Because  Mr.  Watson,  when  the  nego- 
Ttiations  fell  through,  told  me  of  his  desire  to  go  to  Washington, 
but  said  he  had  incurred  expense  in  the  paatter  and,  while  I  was 
not  under  any  legal  obligation  to  him  at  all,  he  felt  he  ought  to  have 
$50  to  help  defray  the  expenses  he  had  incurred  up  to  that  time  in 
our  service. 
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Mr.  Simpson.  That  is  all. 

Mr.  Floyd.  Mr.  President,  that  is  all  for  this  witness,  and  he  may 
be  excused. 

The  Presdjent  pro  tempore.  Do  you  wish  this  witness  to  be 
retained  ? 

Mr.  Manager  Floyd.  Yes,  sir;  we  wish  him  retained,  but  he  may 
be  excused  from  the  witness  stand  at  this  time. 

The  Prestoent  pro  tempore.  He  will  be  excused,  subject  to  recall 
at  the  order  of  the  Senate. 

Mr.  Manager  Floyd.  We  will  next  call  Mr.  W.  P.  Boland  as  a 
witness. 

William  P.  Boland,  being  duly  sworn,  was  examined,  and  testified 
as  follows: 

Q.  (By  Mr.  Manager  Floyd.)  Please  state  your  name  and  place 
of  residence. — A.  My  name  is  William  P.  Boland ;  Scranton,  Pa. 

Q.  State  your  business  and  occupation. — A.  My  business  for  the 
last  14  years  has  been  coal  operations. 

Q.  State  whether  or  not  you  are  one  of  the  stockholders  of  the 
Marian  Coal  Co.;  and  if  so,  state  your  connection  with  it. — A.  I 
have  been  connected  with  the  Marian  Coal  Co.  since  its  inception 
and  president  since  April,  1907,  up  to  date. 

Q.  Who  are  the  principal  stockholders  of  the  Marian  Coal  Co.  ? — 
A.  C.  G.  Boland,  James  M.  Boland,  two  brothers  of  mine,  and  myself. 

Q.  How  much  of  the  stock  of  the  Marian  Coal  Co.  do  you  and  your 
brothers  own  ?— A.  I  think  we  own  $45,000  of  the  $76,000— between 
$45,000  and  $47,000 ;  I  am  not  exact  on  the  figures. 

Q.  The  Marian  Coal  Co.  is  a  corporation,  is  it? — A.  Yes,  sir; 
a  Delaware  corporation. 

Q.  When  was  this  corporation  organized? — A.  I  think  it  was  in 
1904. 

Q.  I  will  ask  you  to  state  if  John  W.  Peale,  as  plaintiff,  instituted 
a  suit  against  the  Marian  Coal  Co.;  and  if  so,  when  was  that  suit 
instituted  and  in  what  court,  etc.  ? 

Mr.  WoRTHiNGTON.  Mr.  President,  I  was  going  to  suggest  some  time 
ago  to  my  friends  the  managers  that  there  is  in  the  record  of  this 
case  before  the  Judiciary  Committee  a  certified  copy  of  the  docket 
entries  in  that  suit.  Witnesses  have  been  asked  about  the  dates  of 
the  suit^  and  the  whole  thing  could  be  put  in  from  the  House  record, 
so  far  as  we  are  concerned.    That  would  be  much  more  convenient. 

Mr.  Manager  Floyd.  Does  that  cover  the  whole  thing?   * 

Mr.  WoRTiiiKGTON.  It  is  on  page  206. 

At'.  Manager  Floyd.  You  have  no  objection  ? 

IMfr.  WoRTHiNGTON.  It  is  the  same  thing.    It  is  all  rijarht. 

Mr.  Manager  Floyd.  I  will  be  very  glad  to  put  that  right  in  here. 

Mr.  President,  at  this  time  we  desire  to  offer  different  entries,  as 
shown  by  the  court  records,  as  to  the  successive  steps  in  the  case  re- 
ferred to — the  case  of  John  W.  Peale  v.  The  Marian  Coal  Co.,  about 
which  I  asked  the  witness  a  question. 

The  President  pro  tempore.  Does  the  manager  desire  to  have  it 
read  or  simply  to  have  it  incorporated  in  the  proceedings? 

Mr.  Manager  Floyd,  Simply  incorporated  in  the  proceedings  and 
as  a  part  of  the  record. 

Mr.  WoRTHiNGTON,  I  think  it  ought  to  be  read.  The  dates  are 
quite  important  here. 


IMPEACHMENT  OF  ROBERT  W.   ARCHBALD.  425 
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Mr.  Manager  Clayton.  It  is  not  very  long,  Mr.  President. 

Mr.  Manager  Floyd.  I  ask  that  it  be  read  as  evidence  in  this  case. 

The  Secretary  read  as  follows : 

U.  S.  S.  E2XHIBIT  35. 

In  the  District  Ck)urt  of  the  United  States  for  the  Middle  District  of  Pennsyl- 
vania.   John  W,  Peale  v.  The  Marian  Coal  Co.    No.  55.    May  term,  1909. 
O'Brlan  &  Kelly  for  complainant,  Robert  Snodgrass. 
Frank  E.  Donnelly  for  defendant. 

1909. 

March  4.  Bill  of  complaint  and  copies. 

March  4.  Subpoena  in  equity  issued  returnable  first  Monday  in  May  and  certi- 
fied copy  of  bill. 

March  9.  Subpoena  returned  served. 

Mav  3.  Demurrer. 

September  17.  Motion  to  amend  bill  and  order  and  amendment. 

September  25.  Opinion  on  demurrer  to  bill  overruling  demurrer  and  allowing 
defendants  20  days  to  answer. 

October  25.  Defendant's  answer. 

1910. 

November  17.  Order  appointing  examiner  and  notice. 
November  17.  Replication. 

1911. 

January  28.  Order  continuing  hearing  before  the  special  examiner  to  Febru- 
ary 21,  1911. 

June  30.  Motion  of  Frank  B.  Donnelly,  attorney  for  Marian  Coal  Co.,  asking 
leave  to  file  amendment  and  order  of  court  thereon  allowing  motion. 

June  30.  Amendment. 

July  18.  Plaintlflrs  evidence,  volumes  1,  2,  3,  and  4. 

July  18.  Defendant's  evidence,  volumes  1,  2,  3,  and  4. 

July  18.  PlaintiflTs  evidence,  volume  5. 

July  18.  Rebuttal  evidence,  volumes  1,  2,  and  3. 

Surrebuttal  evidence,  volumes  1  and  2. 

1911. 

July  18.  Volumes  containing  statements  submitted,  respectively,  by  plaintiflT 
and  defendant  for  the  assistance  of  the  court. 

July  18.  Exhibit  statement  prepared  by  E.  C.  Spaulding. 

August  24.  Opinion  and  order. 

August  29.  Certified  copy  of  order  returned  by  marshal  served  on  defendant 
Marian  Coal  Co.  and  F.  E.  Donnelly,  Esq.,  attorney. 

1912. 

January  30.  Report  on  J.  Fred  Shaffer,  special  examiner  and  master. 
January  80.  Testimony  before  special  examiner. 

February  3.  Order  fixing  fee  of  J.  Fred  Shaffer,  special  master,  in  the  sum 
of  1800,  to  be  taxed  as  costs  in  case. 

I,  6.  C.  Scheuer,  clerk  of  the  above-named  court  do  hereby  certify  that  the- 
foregoing  Is  a  true  and  correct  copy  of  the  docket  entries  in  the  above-entitled 
case. 

G.  0.   SCHEUEB, 

Clerk  United  States  District  Court, 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Boland,  I  will  ask  you  to  state 
who  was  the  judge  of  the  court  at  the  time  that  suit  was  brought  ia 
the  district  court. — A.  Judge  Robert  W.  Archbald,  sitting  here  at 
present. 

Q.  The  respondent  ? — A.  Yes,  sir  . 
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<J.  He  was  judge  of  the  court  at  that  time? — A.  Yes,  sir. 

Q.  Did  he  remain  ludge  of  that  court  until  he  was  appointed  cir- 
■cuit  court  judge  and  assigned  to  the  Commerce  Court? — ^A.  As  I 
understand,  he  was. 

Q.  I  will  ask  you  to  state  what  you  know  about  a  $500-note  trans- 
action; a  note  brought  to  you  by  E.  J.  Williams. — ^A.  During  the 
trial  of  this  case  before  Juage  Archbald,  Mr.  Williams  called  at  my 
office  one  day  with  a  note  for  $500.  The  maker  I  think  was  John 
Henry  Jones,  and  the  note  was  indorsed  by  Judge  Archbald.  He 
disked  me  to  discount  the  note,  and  I  refused  to  discount  the  note.  I 
told  him  I  was  not  a  money  lender,  and  I  was  in  Judge  Archbald's 
-court  at  the  time,  and  would  not  think  of  doing  it. 

Q.  About  when  was  that? — A.  I  can  not  mve  the  exact  date.  It 
was  somewheres  before  Judge  Archbald,  to  tne  best  of  my  recollec- 
tion, decided  the  demurrer.    That  has  been  my  recollection  always. 

Q.  What  was  your  statement  about  the  demurrer? — A.  I  say  I 
•think  it  was  sometime  before  Judge  Archbald  decided  against  us  on 
the  demurrer  that  Mr.  Donnelly  filed.  That  has  been  my  impression. 
I  may  be  wrong  on  the  date,  but  that  has  been  my  impression. 

Q.  Who  was  the  payee  in  that  note,  do  you  remember  ? — A.  I  do 
not  remember  that.  I  only  remember  what  impressed  me  in  connec- 
tion with  the  note  was  Judge  Archbald's  name  connected  with  the 
note;  and  I  believe  the  note  was  written  in  Judge  Archbald's  hand- 
writing. 

Q.  He  was  an  indorser  on  the  note  ? — A.  Yes. 

Q.  The  note  was  presented  to  you  by  Mr.  Williams? — A.  Yes. 

Q.  For  discount?— A.  Yes,  sir. 

Q.  And  you  refused  to  discount  it? — A.  I  refused  to  discount  it. 

Q.  Whether  you  are  mistaken  about  the  time  during  the  proceeding 
at  which  it  was  presented,  whether  before  or  after  the  judge  had 
passed  on  the  demurrer,  was  it  while  that  case  was  still  pending  in 
the  judge's  court? — A.  It  was. 

Q.  And  while  he  was  still  judge  of  that  court? — A.  Yes,  sir;  it 
was. 

Q.  You  are  positive  of  that^  are  you? — A.  Yes;  during  that  time. 

Q.  Mr.  Boland,  I  will  ask  you  to  state  if  you  know  •  any  thing 
about  a  contract  that  was  executed  by  E.  J.  Williams  to  you  in 
reference  to  the  sale  of  an  interest  in  the  Katydid  culm  dump  to 
yourself  or  to  your  company? — A.  Yes,  sir;  I  do. 

Q.  I  will  ask  you  to  state  if  that  exhibit  is  the  contract  referred  to 
[indicating]  ? — A.  That  is  the  paper  which  Mr.  Williams  gave  to  me, 
giving  me  a  one-third  interest  in  the  profits  of  whatever  might  accrue 
from  the  sale  of  the  Katydid  culm  bank  that  was  acquired  through 
the  influence  of  Judge 

Q.  Just  a  moment. — A.  I  beg  your  pardon. 

Mr.  Manager  Floyd.  This  paper  is  already  in  evidence,  but  in 
•order  that  it  may  come  in  at  this  point  I  ask  that  it  may  be  read,  as  I 
desire  to  cross-examine  the  witness  in  reference  to  it. 

The  President  pro  tempore.  The  Secretary  will  read  it. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  7. 

Assignment  made  this  6th  day  of  September,  A.  D.  1911,  by  Edwnrd  J. 
Williams,  of  the  borough  of  Dunmore,  county  of  Ijacka wanna,  and  State  of 
Pennsylvania,  party  of  the  first  part,  to  William  P.  Bpl^nd  and  a  silent  party, 
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both  of  the  city  of  Scranton,  county  and  State  above  mentioned,  parties  of  the 
second  part.  For  services  rendered  or  to  be  rendered  In  the  future  by  William 
P.  Boland  and  silent  party,  whose  name  for  the  present  is  only  known  to  Edward 
J.  Williams,  W.  P.  Boland,  John  M.  Robertson,  and  Capt  W.  A.  May,  superin- 
tendent of  the  Hillside  Coal  &  Iron  CJo.,  it  is  agreed  by  said  Edward  J.  Wil- 
liams, who  is  the  owner  of  two  options  covering  a  culm  bank  known  as  the 
"  Katydid,"  situate  in  the  vicinity  of  Moosic,  Pa.,  that  he  hereby  assigns  two- 
thirds  of  any  profits  arising  from  the  sale  of  the  above-mentioned  property 
over  and  above  the  amounts  to  be  paid  John  M.  Robertson  and  the  Hillside 
Ck>al  &  Iron  Co.  $3,500  and  $4*500,  respectively,  to  be  divided  equally  between 
William  P.  Boland  and  silent  party  mentioned  above,  their  heirs,  successors  or 
assigns,  and  this  shall  be  their  voucher  for  same. 

E.  J.  Williams,     [seal.] 
W.  L.  Pbyob. 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Boland,  will  you,  in  your  own 
way,  explain  that  contract,  how  it  came  to  be  made,  and  who  was 
referred  to  as  the  silent  party A.  Why,  I  got  that  contract 

Q.  (Continuing.)  And  what  was  said  about  it  by  Mr.  Williams  at 
the  time  of  its  execution? — A.  The  silent  party  mentioned  there  was 
Judge  Archbald.  His  identity  in  that  paper  was  only  known  to 
Capt.  May,  John  M.  Robertson,  Mr.  Williams,  and  myself.    The 

Eaper  was  made  at  the  suggestion  of  Mr.  Williams,  that  I  should 
ave  an  interest,  as  I  was  partly  responsible  for  finding  the  bank. 

Q.  You  state  that  the  silent  party  or  the  person  referred  to  as  the 
silent  party  in  that  contract  was  only  known  to  the  pei'sons  named 
in  the  contract.  Now,  how  do  you  know  that  ? — A.  Well,  as  far  as  I 
knew,  those  were  all  who  were  supposed  to  know  who  the  silent 
party  was. 

Q.  Do  you  know  that  the  parties  mentioned — Capt.  May  and  the 
other  parties  named A.  Mr.  Robertson  and  Mr.  Williams. 

Q,  Mr.  Robertson  and  Mr.  Williams.  Do  you  know  that  they 
knew  it? — A.  I  onlv  know  that  from  the  papers  that  Mr.  Williams 
secured.  I  know  that  Mr.  Williams  got  John  M.  Robertson  to  go 
over  to  Judge  Archbald's  office,  and  in  Judge  Archbald's  office  Mr. 
Robertson  gave 

Mr.  WoBTHiNGTON.  One  moment.    Were  you  there? 

The  Witness  (continuing).  Well,  I  saw  them  coming  out  of  the 
office. 

Mr.  WoRTHiNGTON.  I  objcct  to  the  witness  testifying  to  what  went 
on  in  the  office  when  he  was  not  there. 

Mr.  Manager  Floyd.  He  has  not  testified  to  what  went  on  in  the 
office  when  ne  was  not  there.  He  is  explaining  what  he  knew 
about  it. 

The  Witness  (continuing).  I  got  the  papers  that  were  received 
through  Mr.  Williams  and  Mr.  W^illiams's  statement  of  how  he 
obtained  the  papers.     It  was  through  Judge  Archbald's  influence 

Mr.  WoRTHiNGTON.  Ouc  moment.  If  the  witness  is  going  to  state 
what  Mr.  Williams  told  him  about  what  Judge  Archbald  had  told 
him  (Williams)  we  object. 

The  Witness.  I  never  met  Judge  Archbald  in  my  life. 

Q.  (By  Mr.  Manager  Floyd.)  I  am  asking  you  about  that  paper — 
that  contract.  Who  wrote  that  contract  which  was  brought  out  of 
Judge  Archbald's  office  by  Mr.  Robertson? — A.  It  was  in  Judge 
Archbald's  handwriting. 

Q.  Who  witnessed  it? — A.  Judge  Archbald.  I  had  a  photograph 
made  of  it. 
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Q.  Go  on  with  your  statement. — A.  Mr.  Williams  had  secured  an 
agreement  to  sell  the  interest  of  the  Hillside  Coal  &  Iron  Co.  in  the 
Katydid  property  to  Williams  for  $4,500,  and  Mr.  John  M.  Robertson 
had  agreed  to  sell  his  interest  for  $3,500,  and  whatever  profit  there 
was  to  be  derived  from  the  sale  was  to  be  divided  by  three  in  the 
beginning;  but  I  saw  the  managers  of  the  Pennsylvania  Central 
Brewing  Co.  and  offered  this  property  for  sale,  and  when  they  went 
to  investigate  and  inquire  of  the  Pennsylvania  Coal  Co.,  I  believe 
they  saw  Capt.  May — ^Mr.  Kelly  said  he  saw  some  of  the  officials 

Mr.  WoRTHiNGTON.  I  object  to  the  witness  stating  what  Mr.  Kelly 
said. 

Mr.  Manager  Floyd.  You  need  not  tell  that. 

The  PREsn)ENT  pro  tempore.  Do  not  state  that. 

The  Witness  (continuing).  Well,  the  bank  immediately  shrank 
up ;  there  was  only  35,000  tons,  according  to  Capt.  May's  report. 

Mr.  WoRTHiNGTON.  I  objcct  to  that.  I  understand  he  is  under- 
taking to  tell  what  Capt.  May  did  or  said. 

The  President  pro  tempore.  Just  answer  the  question. 

The  Witness.  Very  well. 

Q.  (By  Mr.  Floyd.)  I  ask  you  to  state  about  this  silent-party 
contract.  When  you  made  that  silent-party  contract  you  were  to 
have  one-third? — A.  I  am  only  stating  what  a  party  to  this  contract 
stated  to  me.  I  had  no  knowledge  of  ever  meeting  Judge  Archbald 
or  Capt.  May.  I  never  met  either  one  of  them.  I  was  dealing 
with  Mr.  Williams,  and  he  was  dealing  through  those  two  men. 

Q.  I  ask  you  to  state  what  occurreaat  the  time  of  the  execution  of 
the  silent-party  contract.  Were  you  to  receive,  under  that  contract, 
one-third  of  the  profit  under  the  option  ? 

Mr.  WoRTHiNGTON.  I  submit  that  is  shown  by  the  contract.  The 
witness  can  not  tell  the  legal  effect  of  the  contract. 

Mr.  Manager  Floyd.  I  want  to  ask  this  as  preliminary  to  another 
question. 

The  Witness.  I  can  only  answer  that  Mr.  Williams,  represent- 
ing  

Mr.  Wortiiington.  I  object  to  the  witness  stating  anything  that 

Mr.  Williams  said  about  Judge  Archbald. 

Mr.  Manager  Floyd.  Mr.  President,  the  testimony  in  explanation 
of  a  contract  is  certainly  admissible.     It  is  not  in  contradiction  of  it. 

Mr.  WoRTHiNGTON.  I  submit  it  is  not  admissible  if  it  is  to  the 
detriment  of  Judge  Archbald.  Mr.  Williams  has  been  here  and  told 
us  himself  what  he  knew,  whether  detrimental  or  to  the  advantage  of 
Judge  Archbald.  We  have  had  an  opportunity  to  cross-examine 
him  and  to  hear  his  testimony  under  oath.  I  submit  that  this  is  not 
competent, 

Mr.  Manager  Floyd.  I  submit  I  have  so  far  asked  him  no  question 
in  relation  to  Judge  Archbald. 

The  President  pro  tempore.  The  Chair  understands  the  manager 
to  be  asking  the  witness  what  was  his  interest  under  the  contract. 

Mr.  Manager  Floyd.  Under  the  contract  of  Mr.  Williams,  what 
was  his  interest  ? 

Mr.  WoRTHiNGTON.  I  submit  that  that  is  shown  by  the  contract. 
Under  the  contract,  reduced  to  writing,  he  is  to  get  one-third.  He 
wants  to  prove  that 
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The  President  pro  tempore.  Does  the  contract  specify  the  inter- 
est— that  he  is  to  have  a  one-third  interest — the  Chair  would  inquire 
of  the  manager? 

Mr.  Manager  Floyd.  I  will  have  to  examine  the  contract. 

The  President  pro  tempore.  The  Senator  from  Texas  is  tempo- 
rarily using  it. 

Mr.  Culberson.  Here  it  is. 

The  President  pro  tempore.  So  far  as  the  contract  specifies  the 
interest,  it,  of  course,  is  the  best  evidence. 

Q.  (By  Mr.  Manager  Floyd.)  This  contract  was  executed  by  Mr. 
E.  J.  Williams  to  you  ? — Yes,  sir. 

Q.  And  you  undertook  to  negotiate  a  sale  under  it?-^A.  I  did; 
yes,  sir. 

Q.  To  the  Central  Brewing  Co.? — A.  The  Pennsylvania  Central 
Brewing  Co.,  of  Scranton,  Pa. 

Q.  And  failed? — A.  Yes,, sir. 

Q.  Then  did  you  afterwards  claim  any  interest  under  that  con- 
tract?— A.  When  I  found 

Mr.  WoRTHiNOTON.  One  moment.  I  object  to  that,  Mr.  President. 
If  it  comes  down  to  what  this  witness  reallv  knows  of  this  transac- 
tion, it  will  take  but  a  very  few  minutes  to  find  it  out.  I  submit  the 
question  calls  for  something  by  which  we  can  not  be  affected. 

The  President  pro  tempore.  As  the  Chair  understands  the  ques- 
tion asked  the  witness  is  whether  he  claimed  any  interest  under  the 
contract. 

Mr.  Worthington.  I  submit  that  that  is  of  no  interest  to  us.  Here 
is  a  contract  that  purports  to  give  him  one-third  interest.  That  has 
not  been  brought  to  the  attention  of  Judge  Archbald,  and  even  if  it 
had  been,  it  would  not  be  competent  to  anect  him. 

Mr.  Manager  Floyd.  I  think  this  evidence  is  entirely  admissible. 
It  is  in  proof  that  afterwards  Mr.  Williams 

The  pREsmENT  pro  tempore.  What  is  the  question? 

Mr.  Manager  Floyd.  I  will  ask  the  Reporter  to  read  it. 

Mr.  Worthington.  It  was  whether  he  claimed  any  interest  under 
the  contract. 

The  PRESmENT  pro  tempore.  Let  the  Reporter  read  the  question. 

The  Reporter  read  as  follows: 

Q.  Then  did  you  afterwards  claim  any  interest  under  that  contract? 

The  PREsroENT  pro  tempore.  The  Chair  will  hear  what  the  respond- 
ent's counsel  has  to  say. 

Mr.  Worthington.  I  ask  how  it  can  possibly  affect  Judge  Arch- 
bald  in  this  case,  whether  the  witness  claimed  any  interest  under  the 
contract  or  not.  If  it  was  proposed  to  follow  that  by  showing  that 
Judge  Archbald  knew  what  he  was  claiming,  we  would  sit  down  at 
once. 

Mr.  Manager  Floyd.  I  think  the  whole  transaction  should  come 
out.  Even  if  it  does  not  affect  him  the  Senate  ought  to  have  the  full 
transaction  in  order  that  it  may  be  understood. 

The  President  pro  tempore.  If  the  Chair  understands  the  purport 
of  the  question,  it  is  legitimate. 

Mr.  Manager  Floyd.  I  might  explain 

The  President  pro  tempore.  It  is  not  necessary.  The  Chair  has 
ruled  with  the  manager. 
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Q.  (By  Mr.  Manager  Floyd.)  Answer  the  question. — A.  I  after- 
wards withdrew  or  released  Mr.  Williams  from  any  interest  that  I 
miffht  have  in  the  sale  of  that  property. 

Q.  Do  you  know  whether  or  not  that  contract  was  made  in  dupli- 
cate or  triplicate;  whether  there  was  more  than  one  copy  made? — A. 
There  were  three  copies. 

Q.  Do  you  know  what  was  done  with  the  copies?— A.  Mr.  Wil- 
liams took  the  other  two  copies. 

Q.  And  do  you  know  whether  the  other  copies  were  signed  or 
not  ? — A.  I  do  not  remember.  Mr.  Williams  agreed  to  deliver  one  to 
•Judge  Archbald  and  keep  the  other  himself. 

Q.  You  do  not  know  of  your  own  knowledge  what  he  did  with 
them? — A.  No,  sir;  I  do  not. 

Q.  What  was  the  date  of  this  contract? — ^A.  I  would  have  to  refer 
to  the  paper  to  get  it. 

The  Fresident  pro  tempore.  Does  the  contract  show  the  date  ? 

Mr.  Manager  Floyd.  Yes,  sir. 

The  President  pro  tempore.  Then  it  is  not  necessary  to  ask  it  of 
the  witness. 

Q.  (By  Mr.  Manager  Floyd.)  Now,  Mr.  Boland,  I  will  ask  you 
if  you  know  anything  about  a  letter  written  by  Mr.  Williams  to 
Mr.  Conn  some  time  in  April,  1912  ? 

Mr.  WoRTHiNGTON.  March  18,  1912. 

Q.  (By  Mr.  Manager  Floyd.)  March  13,  1912.  Let  me  have  that 
exhibit,  Mr.  Clerk.  [The  paper  was  handed.]  Examine  this  letter 
of  March  13,  1912. — A.  (Examining.)  I  have  heard  this  letter  dis- 
cussed here,  and  I  do  know  something  about  it. 

Mr.  Manager  Floyd.  At  this  point  I  desire  to  have  it  read.  It  is 
already  in  evidence. 

The  Presxpent  pro  tempore.  The  Secretary  will  read  it. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  4. 

ScBANTON,  Pa.,  March  IS^  1912. 
Ohables  F.  Conn,  Esq.,  Bcranton,  Pa, 

Deab  Sib:  Regarding  the  culm  bank  located  at  Mooslc,  Pa.,  which  you  have 
been  negotiating  for,  would  say  this  matter  has  been  hanging  fire  for  some 
time,  and  the  party  who  has  been  dealing  with  you  is  desirous  of  your  having 
the  bank.    He  believes  that  the  title  to  this  property  is  not  a  complicated  one. 

You  as  a  business  man  understand  the  conditions  under  which  the  Hillside 
Coal  &  Iron  Co.  are  operating  under  this  lease.  For  any  coal  which  they,  their 
successors  or  assigns,  take  from  this  bank  larger  than  pea  coal  they  are  to 
pay  to  the  Everhart  heirs  a  royalty  of  20  cents  per  ton.  Now,  I  think  you  do 
not  Intend  preparing  any  of  the  larger  sizes  of  coal ;  and  if  not,  the  Everhart 
heirs  et  al.  would  have  no  interest  in  the  bank. 

The  Hillside  Coal  &  Iron  Co.  and  Mr.  John  M.  Robertson,  the  only  recognised 
owners  of  this  bank,  have  agreed  to  sell  me  their  interest,  and  I  would  be  glad 
to  have  you  let  me  know  at  your  earliest  convenience  what  you  intend  doing  in 
the  matter,  as  other  parties  are  anxious  to  negotiate  for  it.  I  may  say  that 
should  you  have  any  doubts  you  could  deposit  one-half  or  two-thirds  of  the 
royalty  in  the  bank  or  retain  it  for  a  reasonable  time  as  a  guaranty  against 
any  claima  I  am  making  this  at  the  suggestion  of  the  party  who  has  been  deal- 
ing with  you  to  assure  you  of  our  desire  that  you  should  sustain  no  loss. 
Very  truly,  yours, 

E.  J.  WiLLIAlfS. 

Q.  (By  Mr.  Manager  Floyd.)  Now,  Mr.  Boland,  state  what  you 
know  about  the  preparation  of  that  letter  and  what,  if  anything,  you 
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had  to  do  with  it. — ^A.  Well,  I  had  something  to  do  with  the  forma- 
tion of  that  letter  to  Mr.  Conn.  Mr.  James  R.  Dainty,  Mr.  Williams,. 
and  myself,  and  my  niece,  my  stenographer,  were  in  the  office.  I 
had  been  down  here  to  Washington  on  tne  case  of  the  Marian  Coal 
Co.  V,  The  D.  L.  W.  February  20,  and  was  called  over  to  the  Attorney 
Greneral's  office  February  21,  and  was  interrogated  about  certain 
charges  that  I  made  to  the  Interstate  Commerce  Commission.  When 
I  came  back,  this  deal  was  hanging  fire  with  the  Laurel  Line,  with 
Judge  Archbald  negotiating,  as  I  understood  from  Mr.  Williams;, 
and  I  said  to  Mr.  Williams  that  I  was  anxious  to  see  him  get  a  profit 
out  of  this  deal,  and  unless  he  closed  the  deal  quickly  there  was  liable 
to  be  trouble,  the  Erie  Railroad  Co.  withdrawing  their  offer  to  sell 
this  property.  Accordingly,  I  suggested  to  Mr.  Williams  that  he 
get  a  definite  answer  from  the  Laurel  Line  so  he  might  be  released 
and  deal  with  other  parties.  Along  those  lines  I  assisted  him  in 
writing  that  letter  to  Mr.  Conn. 

Q.  Now,  Mr.  Boland,  I  desire  to  ask  you  about  the  suit  or  pro- 
ceeding instituted  by  your  company,  the  Marian  Coal  Co..  against 
the  Delaware,  Lackawanna  &  Western  Railroad  Co.  before  tne  Liter- 
state  Commerce  Commission. — A.  Yes,  sir;  we  had  a  suit  against 
them. 

Q.  Just  explain  briefly  what  you  were  seeking  in  that  suit. — 
A.  We  were  seeking  an  existence  from  the  Lackawanna  and  other 
coal-carrying  railroads.  We  were  embarrassed  from  shipping  our 
coal.    Our  coal  was  followed  to  tide  by  the  Lackawanna. 

Mr.  WoRTHiNGTON.  Are  we  to  go  into  the  details  of  the  origin  of 
that  suit? 

The  PRESmENT  pro  tempore.  The  Chair  thinks  it  is  not  necessary. 

Mr.  Manager  Floyd.  It  is  not  necessary. 

The  President  pro  tempore.  If  it  is  not  necessary,  time  ought  not 
to  be  consumed. 

Mr.  Manager  Floyd.  I  was  not  asking  the  witness  to  state  the 
details. 

The  PREsroENT  pro  tempore.  The  managers  will  please  stop  the 
witness  when  going  beyond  the  direct  question. 

Mr.  WoRTHiNGTON.  The  Chair,  of  course,  will  remember  that  that 
suit  was  never  in  the  Commerce  Court  and  never  in  any  court  that 
Judge  Archbald  was  connected  with. 

Mr.  Manager  Floyd.  I  simpljr  desire,  as  preliminary  to  another 
question,  to  ask  the  witness  to  briefly  describe  the  suit  he  had  before 
nie  Interstate  Commerce  Commission. 

The  PREsmENT  pro  tempore.  The  witness  will  state  it  as  concisely 
as  possible. 

Mr.  Manager  Floyd.  As  concisely  as  he  can. 

The  PREsmENT  pro  tempore.  Answer  the  Question. 

The  WrrNESS.  Oh,  the  cause  of  this  whole  suit  was  the  Lacka- 
wanna's attitude  toward  this  company. 

Q.  (By  Mr.  Manager  Floyd.)  Did  you  bring  a  suit  or  action  be- 
fore tiie  Interstate  Commerce  Commission  against  the  Delaware, 
Lackawanna  &  Western  Railroad  in  regard  to  rates  and  also  in  re- 
gard to  damages? — ^A.  Yes,  sir;  after  five  years'  solicitation  to  get 
them  to  give  us  a  hearing. 

The  President  pro  tempore.  That  it  is  not  necessary  to  state. 
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Mr.  Manager  Floyd.  That  is  sufficient  on  that  point. 

[To  the  witness.]  I  will  ask  you  to  state  about  when  these  suits 
were  instituted. 

Mr.  WoRTHiNGTON.  As  I  Suggested  a  moment  ago,  we  have  that  in 
the  record. 

The  PREsroEKT  pro  tempore.  It  is  a  matter  of  record. 

Mr.  WoRTHiNGTON.  We  have  the  record  with  the  statement  of 
docket  entries — full  copies. 

Mr.  Manager  Floyd.  I  withdraw  the  question.  Mr.  Worthington 
need  not  argue  it. 

[To  the  witness.]  I  ask  you  to  state,  then,  if  at  any  time  after 
those  suits  were  instituted  you  undertook  to  secure  a  settlement  by 
the  intervention  or  assistance  of  Mr.  Watson,  an  attorney  in  Scran- 
ton? — A.  Mr.  Edward  Williams 


Q.  Answer  my  question.    Did  you? — ^A.  Yes,  sir.    I  never  did- 


Q.  State  what  you  know. — A.  I  never  did  myself;  I  never  gave 
my  consent  to  it;  but  other  members  of  our  company,  other  stock- 
holders, felt  that  they  would  like  to  get  out  of  the  difficulties,  and 
accordingly  I  went  with  them,  not  of  my  own  accord. 

Q.  You  finally  assented  to  it? — A.  I  did.  I  assented  to  anything 
to  get  out  of  the  trouble  we  were  in. 

Q.  State  what  you  know  about  that  settlement  or  that  attempted 
settlement. — A.  Somewhere  along  in  1911  Mr.  Williams  came  to  me 
one  day  and  told  me  he  knew  a  lawyer  that  could  settle  these  Marian 
Coal  Co.  differences  with  the  Lackawanna,  and  that  he  knew  he  could 
deliver  the  goods.  I  asked  him  who  the  lawyer  was,  and  he  said 
it  was  George  M.  Watson,  I  said  I  do  not  understand  what  influence 
Mr.  Watson  has 

Mr.  Worthington.  I  object. 

The  WrrNESS.  I  refused  to  have  anything  to  do  with  Mr.  Watson 
at  the  time. 

Q.  (By  Mr.  Manager  Floyd.)  I  will  ask  you  if  afterwards  you 
consented  that  your  brother  and  the  other  members  of  the  com- 
pany  

The  PREsmENT  pro  tempore.  The  witness  has  already  said  he  had. 

The  WrrNESS.  Yes,  sir. 

Q.  (By  Mr.  Manager  Floyd.)  Do  you  know  anything  more  about 
that  settlement  of  your  own  knowledge,  not  what  people  told  you? — 
A.  Yes,  sir.  I  was  requested  by  my  brother  to  give  a  paper  assur- 
ing Mr.  Watson  a  fee  of  $5,000;  if  he  was  able  to  turn  over  two- 
thirds  of  the  stock  at  a  maximum  of  $100,000  he  would  receive  $5,000 
as  compensation. 

Q.  You  did  sign  that  paper? — A.  Yes,  sir;  I  did. 

Q.  It  has  already  been  placed  in  evidence. — A.  Yes;  and  I  met 
Mr.  Watson  afterwards  several  times. 

Q.  Do  you  know  anything  more  of  your  own  knowledge  about 
all  those  negotiations? — A.  I  do  through  Mr.  Watson.  Mr.  Watson 
informed  me  that 

Mr.  Manager  Floyd.  You  need  not  state  what  Mr.  Watson  said. 
We  have  already  raised  that  question  once,  and  it  has  been  ruled 
to  be  not  competent.    That  is  all,  Mr.  President,  for  the  present. 

The  President  pro  tempore.  The  counsel  for  the  respondent  will 
take  the  witness. 
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Cross-examination  by  Mr.  Worthington: 

Q.  Mr.  Boland,  you  said  this  $500  note  was  presented  to  you  dur- 
ing the  trial  of  the  Peale  case.  You  did  not  mean  the  trial  in  the 
court,  but  during  the  continuance  of  the  ease,  did  you  not? — A.  Oh, 
no ;  it  was  in  the  inception  of  the  Peale  case  that  the  note  was  pre- 
sented. 

Q.  Mr.  Williams  came  to  you  with  a  note  which  was  signed,  as 
vou  remember,  by  John  Henry  Jones  and  indorsed  by  Judge  Arch- 
bald? — A.  The  only  impression  I  got  of  the  note  was  Judge  Arch- 
bald's  name  on  the  note.  That  was  the  only  thing  that  impressed 
me  about  the  note. 

Q.  Have  you  no  recollection  that  John  Henry  Jones  had  anything 
to  do  with  the  note  ? — A.  His  name  did  not  impress  me  as  much  as 
Judge  Archbald's  name  did. 

Q.  I3  it  your  recollection  that  John  Henry  Jones's  name  was  on 
the  note? — ^A.  I  think  so,  but  I  would  not  be  so  sure. 

Q.  Do  you  know  whether  or  not  at  the  same  time  there  was  some 
conversation  between  Williams  and  your  brother,  Christopher  G. 
Boland,  about  that  note  ? — A.  I  think  it  was  after  he  had  seen  me. 

Q.  Was  there  more  than  one  time  when  they  were  speaking  to  you 
about  discounting  a  $500  note  with  Judge  Archbald's  name  on  it  ? — 
A.  Only  once. 

Q.  When  we  get  the  date  of  that  transaction  we  will  know  whether 
it  was  on  or  after  the  demurrer  was  overruled  in  the  Peale  case. — 
A.  That  would  not  decide  it,  because  I  think  they  peddled  the  note 
a  long  time  before  they  got  it  cashed. 

Q.  You  think  the  date  would  not  show  anything  about  it? — A.  I 
do  not  think  that  the  note  would  show  anything  about  it.  ^ 

Mr.  Reed.  Mr.  President,  I  ask  that  the  following  question  be  pro- 
pounded the  witness. 

The  PREsroENT  pro  tempore.  The  Senator  from  Missouri  presents 
a  question  which  will  be  propounded  to  the  witness  by  the  Secretary. 

The  Secretary  read  as  follows : 

What  paper  did  you  state  was  written  by  Judge  Archbald  In  his  own  hand 
and  witnessed  by  him? 

The  Witness.  The  option  from  John  M.  Robertson  to  Edward  J. 
Williams. 

Mr.  Manager "Clatton.  For  what? 

The  Witness.  For  his  interest  in  the  Katydid  culm  bank. 

Mr.  Manager  Clayton.  That  paper  is  in  evidence,  Mr.  President. 

Mr.  Worthington.  Yes.  I  thmk  it  should  be  stated  for  the  infor- 
mation of  Senators,  since  that  has  been  spoken  of,  that  the  paper  by 
which  Robertson  agreed  to  sell  his  interest  in  the  Katydid  dump  to 
Mr.  Williams  for  $3,500  was  prepared  in  the  handwriting  of  Judge 
Archbald  and  is  witnessed  by  him.  Senators  will  remember  the 
evidence.  It  was  testified  that  the  witness  had  it  recorded  of  his  own 
motion. 

[To  the  witness .]  What  do  you  mean  by  saying  that  the  note  was 
peddled  for  a  long  time  before  it  was  brought  to  you  ? 

The  Witness.  Well,  I  know  at  the  time  they  were  trying  to  get 
that  money  it  was  hard  for  them  to  get  it ;  that  is,  they  were  refused 
in  one  or  two  banks,  Mr.  Williams  told  me  afterwards. 

Q.  Were  you  at  any  bank  when  Williams  presented  th^  note 

A.  I  was  not. 

81525— S.  Doc.  1140,  vol  1,  62^-3 2S 
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Q.  And  discount  was  refused  ? — A.  I  was  not. 

Q.  Do  vou  know  anything  about  it  except  what  you  heard  from 
Williams  I — A.  I  only  know  what  the  party  to  the  note  told  me. 

Q.  Mr.  Williams,  you  mean  ? — A.  Yes,  sir. 

Q.  What  did  he  tell  you  about  having  peddled  it  before  he  came 
to  you  ? — A.  He  told  me  he  was  a  little  surprised  that  Judge  Arch- 
bald's  credit  was  not  better  in  the  banks  than  it  was. 

Q.  I  want  to  know  if  he  told  you  he  had-  peddled  it  before  it  came 
to  you  ? — ^A.  He  said  it  took  some  time  to  get  the  money.  I  can  not 
give  you  a  plainer  answer. 

Q.  I  want  to  know  if  Williams  said  he  had  peddled  it  about  and 
taken  it  to  banks  before  he  came  to  you? — A.  That  is  what  I 
gathered  from  his  statement,  that  it  was  hard  for  him  to  get  a  note 
for  $500  cashed  in  any  of  the  Scranton  banks. 

Q.  Did  he  say  that  before  he  presented  it  to  you  and  asked  to 
have  it  discounted? — A.  No,  sir;  he  said  it  to  me  afterwards. 

Mr.  PoMERENE.  Mr.  President,  I  should  like  to  propound  the  fol- 
lowing question. 

The  PRESroENT  pro  tempore.  The  Senator  from  Ohio  presents  a 
question,  which  will  be  propounded  to  the  witness  by  the  Secretary. 

The  Secretary  read  as  follows : 

Can  you  give  approximately  the  dnte  of  the  Archbald  note  or  the  date  when 
it  was  presented  to  you  for  discount? 

The  Witness.  I  can  not  give  the  exact  date.  I  can  only  come  so 
close  to  it,  that  it  was  shortly  after  or  during  the  time  of  this  Peale 
case  in  Judge  Archbald's  court. 

Mr.  WoRTHiNGTON.  I  may  say,  Mr.  President,  it  will  undoubtedly 
be  shown  what  bank  discoimted  it,  the  exact  date  of  the  note,  and  aU 
about  it. 

The  Witness.  That  would  not  prove  that  that  was  the  note. 

Q.  (By  Mr.  Worthinqton.)  You  say  it  would  not  prove  that  that 
was  the  note?  You  make  that  argument,  do  you? — A.  No,  sir;  I 
say  I  do  not  know  that  that  is  the  note.  I  am  not  swearing  to  that 
note. 

Q.  I  want  to  know  whether  there  was  more  than  one  $500  note 
with  Judge  Archbald's  name  on  it  offered  to  you  by  Williams  for 
discount. — A.  No,  sir ;  there  was  only  one. 

Q.  Now,  about  this  silent-party  paper,  as  we  have  called  it,  that 
was  prepared  in  your  office.  Let  me  have  that  paper,  Mr.  Secretary, 
that  we  may  have  no  misunderstanding.  [Presenting  paper.]  This 
paper  is  dated  the  5th  of  September,  1911,  and  is  Exhibit  7  in  this 
case. — A.  I  see  it ;  yes ;  I  recognize  it. 

Q.  It  is  the  same  paper  Mr.  Manager  Floyd  showed  you  a  few 
moments  ago. — A.  Yes,  sir. 

Q.  You  say  that  there  were  two  copies  of  that  paper  made  besides 
this? — A.  That  is  the  best  of  my  recollection,  that  it  was  made  in 
trinlicate. 

Q.  And  Williams  took  both  of  them  ? — ^A.  I  think  he  did. 

Q.  You  said  one  was  to  be  for  him  and  one  he  was  to  take  to  Judge 
Archbald? — A.  That  is  what  he  informed  me. 

Q.  Have  you  been  informed  by  anybody  that  during  this  trial 
Mr.  Williams  produced  two  copies  of  this  paper  here? — A.  I  saw  it 
from  the  gallery  the  other  day. 
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Q.  You  were  in  the  gallery  when  you  saw  it? — A.  Yes,  sir;  I  saw 
him  present  those  papers. 

Q.  When  you  were  testifying  in  the  Judiciary  Committee  hearings 
did  you  not  say  that  Mr.  Williams  took  only  one  copy  ? — A.  Well,  I 
would  not  say  1  did  not  say  that.  I  might  have  been  mistaken  in  the 
number  of  copies  Mr.  Williams  took. 

Q.  Who  were  present  when  that  paper  was  prepared? — A.  That 
paper  ? 

Q.  Yes. — A,  The  silent  party.  There  was  Edward  Williams  and 
W.  L.  Pryor,  Miss  Mary  Boland,  and  myself. 

Q.  What  is  Miss  Boland's  full  name?— A.  Mary  Boland. 

Q.  Your  niece  and  stenographer? — A.  Yes,  sir. 

Q.  I  wish  you  would  tell  us  just  who  put  in  the  language  that  is 
in  that  paper.  Who  dictated  it  to  the  stenographer? — A.  Well^  I 
will  answer  you  that  Mr.  Williams  was  very  particular  and  tried 
to  keep  Judge  Archbald's  name  out  of  any  papers. 

Q.  Do  you  think  that  is  an  answer  ? — A.  He  was  the  one  who  sug- 

fested  that.  Mr.  Worthington,  I  am  trying  to  answer  as  best  I  know 
ow. 

Q.  My  question  is,  Who  dictated  that  paper  to  the  stenographer? 
and  nothing  else. — A.  That  part  of  it  you  asked  me  about,  tne  silent 
party,  was  Mr.  Williams.  Other  parts  of  it,  I  believe,  I  was  respon- 
sible for — the  formation  of  that  paper. 

Q.  You  dictated  it  all  until  you  came  down  to  the  words ^A. 

No ;  I  did  not.  Mr.  Williams  named  the  amount  and  how  it  was  to 
be  divided.  He  was  the  owner  of  the  property,  and  he  divided  the 
property  as  he  saw  fit.    He  was  satisfiea  to  divide  it  in  that  way. 

Q.  Who  dictated  it  to  the  stenographer?  That  is  what  I  want  to 
know. — A.  I  did  a  part  of  it,  Mr.  Williams  did  a  part,  and  I  think 
Mr.  Pryor  made  some  suggestions. 

Q.  You  all  participated F— A.  Oh,  yes.  In  fact,  we  were  not  law- 
yers, but  we  did  the  best  we  knew  how. 

Q.  I  think  you  have  stated  that  you  never  have  met  Judge  Arch- 
bald.  Is  that  correct  ? — A.  I  have  known  Judge  Archbald  for  years, 
and  respected  him ;  but  since  I  found  out  about  his  transactions  here 
T  never  met  him.     I  refused  to  meet  him. 

Q.  Did  you  ever  speak  to  Judge  Archbald  or  were  you  present 
when  any  other  person  spoke  to  him  about  this  $500  note  being  pre- 
sented to  you  for  discount? — ^A.  I  never  did.  I  never  called  his 
attention  to  it. 

Q.  You  were  never  present  when  anybody  else  spoke  to  him  about 
it? — A.  No,  sir;  until  in  the  House  Judiciary  Committee  it  was 
never  in  my  mind. 

Q.  I  mean  before  these  proceedings  began,  of  course. — ^A.  No,  sir. 

Q.  About  this  so-called  silent-party  paper,  did  you  ever  speak  to 
Judge  Archbald? — A.  I  never  did. 

Q.  Did  you  ever  hear  anybody  else  speak  to  him  about  it? — A. 
Only  as  Mr.  Williams,  Mr.  iPryor,  and  my  niece,  who  had  knowledge 

of  il. 

Q.  I  ask  you  whether  you  ever  heard  anybody  speak  to  Judge 
Archbald  about  that  silent-party  paper? — ^A.  I  never  was  in  Judge 
Archbald's  company  or  heard  any  discussion  or  anything  talked 
about  it  in  over  two  years. 
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Q.  Now,  about  the  letter  here  of  March  13  that  was  read  a  little 
while  ago. — ^A.  I  do  not  remember  the  paper. 

Q.  To  Mr.  Comi? — A.  Yes.  I  was  a  party  to  the  formation  of 
that  paper. 

Q.  You  said  before  that  paper  was  prepared  in  your  office  you 
had  been  down  to  Washington  to  the  Attorney  General's  office? — 
A.  I  was  called— — 

Q.  Now,  that  is  it.  You  had  been  to  the  Attorney  General's 
office  about  this  matter? — A.  I  was  not  called  to  Washington  to  go 
to  the  Attorney  General.    I 

Q.  You  had  been  at  the  Attorney  General's  office  about  this  busi- 
ness before  that  letter  was  prepared  ? — A.  I  was  called  to  Washing- 
ton by  the  Interstate  Commerce  CJommission  in  finishing  up  our  trial 
before  the  Lackawanna,  and  I  was  notified  in  the  Interstate  Com- 
merce Commission  office  that  the  Attorney  General  wanted  to  see 
me.    That  is  how  I  came  before  the  Attorney  General. 

Q.  You  had  been  before  the  Interstate  Commerce  Commission  and 
told  them  a  great  deal  about  Judge  Archbald,  had  you  not? — A.  I 
did  not.  I  went  to  the  Interstate  Commerce  Commission — now,  will 
I  be  allowed  to  explain  this  ? 

Q.  I  am  not  very  much  inclined  to  try  to  keep  the  witness  from 
answering  questions,  because  of  the  impossibility  of  it. 

The  PREsmENT  pro  tempore.  The  witness  will  answer  questions 
as  briefly  as  he  can. 

The  Witness.  I  will  say  that 

Mr.  Manager  Sterling.  Mr.  President,  we  object  to  the  remark 
made  by  counsel  for  the  respondent.  I  do  not  think  it  is  the  duty  of 
the  counsel  to  lecture  this  witness  or  make  such  remarks  concerning 
him  while  he  is  on  the  witness  stand. 

The  President  pro  tempore.  Counsel  will  confine  their  questions 
to  the  testimony  which  they  desire  to  elicit. 

The  Witness.  What  is  the  question  ? 

Mr.  WoRTHiNGTON.  The  question  I  ask  now 

The  President  pro  tempore.  The  witness  will  answer  as  directly 
as  possible. 

Q.  (By  Mr.  Worthington.)  Before  you  were  at  the  Attorney 
General's  office  in  February  had  you  not  been  down  to  talk  with 
Commissioner  Meyer,  of  the  Interstate  Commerce  Commission? — 
A.  Never. 

Q.  And  his  clerk,  Mr.  Cockrell  ? — A.  No,  sir. 

Q.  About  Judge  Archbald? — A.  No,  sir;  I  never  went  to  any  of 
the  commission  to  talk  to  them  about  Judge  Archbald. 

Q.  Did  you  not  go  to  them  in  January,  1912,  and  tell  Mr.  Com- 
missioner Meyer  and  Mr.  Cockrell,  who  is  an  assistant  or  a  clerk 
there,  that  Judge  Archbald  had  overruled  your  demurrer  in  the 
Peale  case  after  you  had  refused  to  .discount  his  note? — A.  I  could 
not  answer  your  question  that  way  because  it  is  not  true;  it  is  not 
the  fact.  I  went  down  to  answer  a  letter  that  was  written  by  John 
L.  Seager,  interstate  commerce  attorney  for  the  D.,  L.  &  W.,  who 
claimed  to  have  advance  knowledge  of  a  decision  that  had  not  been 
handed  down  until  the  30th  of  January.  I  went  down  to  show  the 
commission  that  it  was  absolutely  necessary  for  a  s[)eedy  trial  of 
the  interstate  commerce  case  agamst  the  D.,  L.  &  W.,  because  the 
railroad  was  using  a  Federal  court  to  put  us  out  of  business,  and 
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I  showed  them  prima  facie  evidence  that  the  railroads  were  using 
his  court  for  the  purpose  of  putting  us  out  of  business-  I  had  no 
idea  of  coming  down  nere  to  start  an  investigation ;  it  was  self-pres- 
ervation with  me.  I  did  not  want  to  do  Judge  Archbald  any  harm ; 
but  I  was  wiped  out  through  the  influence  of  the  railroads  with  him. 
That  is  why  I  came  down. 

Q.  Without  regard  to  why  you  came  down,  did  you  tell  Ccnnmis- 
sioner  Meyer,  of  the  Interstate  Commerce  Commission  in  January 
last  that  Judge  Archbald  had  overruled  the  demurrer  in  the  Peale 
case  because  you  had  refused  to  discount  his  note? — ^A.  Yes;  when 
he  was  about  to  throw  me  out  of  his  office.  I  made  a  statement,  and 
when  I  made  the  statement  he  was  about  to  throw  me  out  of  his  office 
for  trying  to  come  in  there  to  influence  the  commission  by  making  my 
statements  against  a  Federal  judge.  I  said, "  Just  wait  a  moment  and 
I  will  prove  it  to  you."  I  pulled  the  paper  out  of  my  pocket  to  show 
that  Judge  Archbald  himself  had  admitted  that  he  was  dealing  with 
the  railroads.  Then  there  was  the  fact  that  Judge  Witmer  laughed 
me  out  of  his  court.  That  was  the  reason  why  I  came  down  and 
that  is  the"  reason  I  am  here.  I  did  not  have  anything  against  Judge 
Archbald.  He  never  done  a  thing  to  me  in  his  life  until  the  railroads 
began  to  use  him. 

Q.  Did  you  tell  the  Interstate  Commerce  Commission  or  Commis- 
sioner Meyer  in  January  last  that  Judge  Archbald  had  overruled 
the  demurrer  in  the  Peale  case  because  you  had  refused  to  discount 
his  note? — A.  I  told  him  a  whole  lot — Commissioner  Mever  and  his 
secretary,  Mr.  Cockrell,  a  man  I  never  met  before. 

Q.  Did  you  tell  Commissioner  Meyer  and  Mr.  Cockrell  that  Judge 
Archbald  had  overruled  your  demurrer  in  the  Peale  case  because  vou 
had  refused  to  discount  his  note? — A.  I  told  the  commission  that 
Judge  Archbald  was  being  used  by  the  railroads  to  crush  us  out  of 
existence  and  to  prevent  us  from  getting  a  decision  before  the  Inter- 
state Commerce  Commission;  that  is  what  I  told  the  commission; 
and  immediately  they  tried  to  get  the  Lackawanna  to.  produce  the 
evidence  that  they  refused  up  to  that  time. 

Q.  Did  you  tell  the  Interstate  Commerce  Commission  or  Commis- 
sioner Meyer ^A.  I  did. 

Q.  On  January  last A.  On  January  the  6th 

Q.  One  moment.  That  Judge  Archbald  had  overruled  your  de- 
murrer in  the  Peale  case  because  you  had  refused  to  discount  his  $500 
note  ? — A.  I  told  them  that.  I  said  other  things ;  that  I  thought  he 
was  the  cause  of  our  being  held  up  for  $34,000  by  a  fictitious  judgment 
that  could  only  be  decided  against  us  on  technicalities  with  a  dis- 
honest lawyer  acting  with  a  cornipt  judge. 

Q.  Whois  the  dishonest  lawyer? — A.  Mr.  Donnelly. 

Q.  He  was  your  lawyer? — A.  He  was  my  lawyer,  and  if  he  was 
playing  fair — if  he  was  the  same  kind  of  a  lawyer  that  Mr.  Reynolds 
was — ^neither  Judge  Archbald  nor  I  would  be  here  to-day. 

Q.  Mr.  Donnelly  was  your  lawyer  in  the  Peale  case  ? — ^A.  Yes^  sir ; 
he  apparently  was. 

Q.  And  he  continued  to  represent  you  and A.  To  misrepre- 
sent us. 

Q.  To  represent  you  in  court  until  what  time  ? — A.  There  was  one 
day  given  us  to  take  an  appeal.  That  was  on  the  19th,  and  the 
judgment  went  into  effect  on  the  20th. 
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Q.  He  was  j^our  attorney  in  that  case  until  after  you  were  before 
the  Judiciay  Committee,  was  he  not? — A.  He  was  like  a  live  wire 
that  you  could  not  let  go  of.  I  could  not  let  go  of  him.  I  did  not 
know  anything  about  the  case.    He  had  me  right  in  his  power. 

Q,  What  did  you  say  about  the  19th?— A.  The  19th  day  of  the 
month.  The  judgment  went  into  effect  on  the  20th,  or  the  time 
expired  on  the  20th. 

Q.  The  19th  of  what  month?— A.  The  19th  of  August  of  this 
year. 

Q.  The  19th  of  August  of  this  year? — A.  Yes;  that  is  why  I  am 
here. 

Q.  It  was  up  to  that  time  that  Mr.  Donnelly  represented  youf — 
A.  T  have  been  losing  money.  I  could  not  afford  to  come  down 
here 

Q.  I  understand  you  to  say  that  Mr.  Donnelly  was  betraying  you 
in  that  case? — A.  That  is  my  belief,  because  the  Lackawanna  Kail- 
road  Co.  went  out  and  reached  out  with  their  bribing  methods. 
They  gave  his  brother-in-law  a  great  big  chunk  of  coal. 

Q.  You  said  something  about  Mr.  Donnelly  and  a  corrupt  ]ud|^ 
just  now.  Whom  did  you  mean? — A.  I  meant  Judge  Archbah 
He  was  unfit  for  that  position. 

Q.  You  mean  that  your  counsel  and  Judge  Archbald  were  in  cor- 
rupt collusion A.  1  believe  that  Judge  Archbald 

Q.  Let  me  finish  the  question.  Let  me  have  just  a  word. — ^A.  All 
right,  I  will  do  that. 

Q.  Do  you  believe  that  Mr.  Donnelly  and  Judge  Archbald  were  in 
collusion  together  to  defeat  you  in  that  suit?- -A.  I  told  Mr.  Don- 
nelly "  if  Judge  Archbald  has  made  an  honest  mistake,  go  to  him 
and  tell  him  all  we  want  is  a  square  deal ";  tell  Judge  Archbald  that 
I  do  not  want  to  do  him  or  his  family  any  inj  iiry ;  but  go  and  tell 
him.  He  said,  "  He  will  commit  you  for  contempt."  I  said,  "  I  am 
not  afraid  of  contempt  when  I  am  right." 

Q.  Well,  when  you  came  down  here  last  January  you  told  the 
Interstate  Commerce  Commission  about  Judge  Archbald  and  your 
corrupt  attorney? — A.  I  did  not  say  anything  about  my  attorney  to 
the  commission.     I  told  what  I  thought  concerned 

Q.  About  your  attorney  and  a  corrupt  judffe A.  Yes,  sir;  I  did. 

Q.  In  handling  your  Peale  suit? — A.  In  lact  I  was  sold  out. 

Q.  At  that  time  Judge  Witmer  was  the  judge  of  the  court,  the  court 
where  the  Peale  suit  was  pending? — A.  He  is  not  much  of  an  im- 
provement on  Judge  Archbald,  I  will  say  that  to  you. 

Q.  You  told  them  at  the  same  time  that  Judge  Witmer  had  been 
commanded  to  enter  up  an  order  or  a  decree  in  the  Peale  case  by 
Judge  Archbald  ? — A.  Yes,  sir ;  I  told  them  that. 

Q.  And  that  he  had  done  that  under  the  dictation  of  Mr.  Loomis? — 
A.  That  was  my  information. 

Q.  That  is  what  you  told  them  ? — A.  Yes,  sir. 

Q.  When  you  went  before  the  Attorney  General,  you  repeated  all 
these  statements,  did  you  not?  Did  you  not  tell  the  Attorney  Gen- 
eral  A.  I  was  chuck  full  of  them ;  I  have  been  chuck  full  of  them 

for  eight  years. 

Q.  Did  you  not  tell  the  Attorney  General  when  you  were  there  in 
February  that  Judge  Archbald  had  overruled  your  demurrer  in  the 
Peale  case  because  you  had  refused  to  discount  his  note? — A.  I  think 
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I  charged  Judge  Archbald  with  responsibility  for  all  these  em- 
barrassments of  the  company.  I  think  I  made  it  general — ^that  I 
held  Judge  Archbald  accountable  for  all  these  things;  all  these 
troubles. 

Q.  All  your  troubles  in  the  Peale  case  ? — A.  Yes,  sir. 

Q.  You  have  not  answered  my  question  yet,  Mr.  Boland.  You 
did  tell  the  Attorney  General  that  Judge  Archbald  had  overruled  the 
demurrer  in  the  Peale  case  because  you  had  refused  to  sign  his 
note? — A.  I  told  the  Attorney  General,  Mr.  Worthington,  things  that 
perhaps  if  I  had  had  a  little  time — ^I  was  called  to  the  commission's 
office  without  preparation  or  without  any  expectation  of  being  called 
before  that  high  tribunal  to  make  a  statement  against  a  Federal 
judge ;  and  I  might  have  made  statements  there  thafr,  if  I  had  time  to 
correct,  I  might  nave  put  in  different  form. 

Q.  Can  you  tell  us  now  whether,  as  a  matter  of  fact,  you  did  or 
did  not  tell  the  Attorney  General  that  Judge  Archbald  had  over- 
ruled the  demurrer  in  the  Peale  case? — ^A.  I  mink  I  did.  Anything 
that  the  Attorney  General  says  that  I  said  I  will  assume  responsi- 
bility for. 

Q.  But  the  Attorney  General  is  not  here  and  I  want  your  recollec- 
tion.— ^A.  I  have  not  got  the  notes,  but  if  he  says  that  I  said  it  to 
him  I  presume  I  did. 

Q.  Have  you  any  recollection  of  what  you  did  charge  against 
Judge  Archbald  when  you  went  before  the  Attorney  General  ? — A.  I 
charged  him  with  ruining  this  company  and  everything  that  went 
with  it ;  in  aiding  the  railroads  to  wipe  us  out  of  business. 

Q.  Ajid  you  told  the  Attorney  General  that  Judge  Archbald  was 
controlling  Jud^e  Witmer  and  reauiring  him  to  decide  the  Peale 
case  against  you  1 — A.  I  told  them  tnat  I  thought  the  same  influences 
controlled  Judge  Witmer  that  controlled  Judge  Archbald ;  and  I  say 
that  to  you  now. 

Q.  Now,  having  learned  what  you  told  the  Interstate  Commerce 
Commission  and  what  you  told  the  Attornev  General,  I  want  you  to 
tell  the  Senate  one  thing  that  you  know  that  Judge  Archbald  has 
ever  done  in  the  Peale  case  that  was  not  right  and  proper. — A.  The 
first  time  that  Judge  Archbald  convinced  me  that  he  was  wrong  was 
when  he  ordered  me  to  New  York  to  take  testimony,  145  miles  away 
from  home,  and  I  had  no  way  of  knowing  who  the  parties  were  that 
had  secured  70,000  tons  of  our  coal,  and  1  said  in  the  presence  of  the 
judge  to  my  lawjrer:  "Mr.  Donnelly,  will  you  please  suggest  to  the 
judge  that  there  is  no  need  of  a  lawsuit  ii  this  agent  of  ours  gives 
us  an  accounting.  If  he  tells  us  where  he  has  made  those  allow- 
ances, if  they  are  honest  allowances,  we  want  to  allow  them;  but  if 
they  are  steals,  or  if  he  stands  in  with  the  railroad  and  has  got  a 
favored  rate,  as  some  of  the  men  whom  I  know  have,  I  want  to  know 
it."  I  asked  my  lawyer  to  state  that  so  that  Judge  Archbald  could 
have  heard  me,  but  he  paid  no  attention  to  me.  He  said,  "  The  judge 
has  made  the  order  and  you  have  got  to  comply."  I  looked  at  Judge 
Archbald — I  just  looked  at  him — and  I  said  then  to  myself :  "  You 
will  wish  you  never  saw  me,  for  from  your  conduct  I  know  now  you 
are  serving  the  railroads."  Then  I  went  out  to  prove  what  I  believed 
myself  to  oe  true,  and  I  think  I  have  fairly  proved  it. 

Q.  Well,  now  that  is  one  thing.  You  have  told  me  that  he  re- 
quired you  to  po  to  New  York  to  take  testimony? — A.  Yes,  sir. 
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Q.  What  else  did  he  do  that  was  wrong  or  improper? — A.  I  could 
not  tell  you  the  proceedings,  but  I  was  rushed  along.  The  case  lay 
there  from  the  time  the  contract  was  broken,  on  the  13th  day  of 
October,  and  until  we  began  proceedings  in  the  Interstate  Commerce 
Commission  there  was  scarcely  a  move  in  this  proceeding.  Mr. 
Peale  did  not  take  any  active  part  for  several  months  after,  but 
just  as  soon  as  we  started  proceedings  against  the  railroad  Mr.  !^eale, 
who  was  the  agent  of  the  railroad  as  well  as  for  the  Marian  Coal  Co., 
began  this  proceeding  to  put  us  out  of  business. 

Q.  How  many  months  do  you  say  the  case  lay  idle  ? — A.  From  the 
13th  of  October  to  about  December,  1910. 

Q.  When?— A.  From  October,  1908,  until  about  December,  1910, 
there  was  scarcely  anything  done  with  it. 

Q.  The  suit  was  not  brought  until  March,  1909,  was  it? — A.  He 
supposed  the  contract  was  broken,  and  he  decided  that  he  had  redress 
in  the  local  courts,  but  he  saw  fit  to  go  over  into  the  other  court. 

Q.  You  hold  Judge  Archbald  responsible  for  the  delay  before  the 
suit  was  brought  m  his  court? — A.  I  hold  Judge  Archbald  re- 
sponsible for  taking  away  our  trial  by  jury.  He  had  no  right  to  do 
so.  This  man  had  said  how  he  wanted  his  redress,  but  by  the  usual 
method  of  the  railroads — an  injunction — he  denied  the  man  his  rights 
of  trial  by  jury.    He  did  that  to  a  nicety. 

Q.  Did  Judge  Archbald  grant  an  injunction  against  you? — A.  He 
did,  I  believe.  It  was  a  preliminary  injunction  until  Judge  Witmer 
made  it  permanent. 

Q.  Where  did  vou  get  your  information  that  Judge  Archbald  had 
enjoined  you? — A.  Well,  Judge  Archbald  was  the  man  who  let  the 
case  come  into  his  court.    That  is  where  he  got  it. 

Q.  You  think  that  if  he  had  done  his  duty  the  case  would  not  have 
got  into  his  court  at  all,  do  you  ? — A.  That  is  what  I  was  informed 
by  reputable  lawyers,  but  I  did  not  know;  I  am  not  a  lawyer.  It 
might  have  been  right,  but  able  men  have  differed  with  Judge  Arch- 
bald on  that. 

Q.  You  have  alwavs  thought  that  Judge  Archbald  issued  a  pre- 
liminary injunction  in  that  Peale  case? — A.  No,  sir;  I  did  not,  be- 
cause we  were  not  prevented  from  working  until  August  24, 1911. 

Q.  That  was  long  after  Judge  Archbald  was  out  of  that  court,  was 
it  not? — A.  Yes,  sir. 

Q.  I  want  to  find  out  what  you  know  or  what  you  charge  that 
Judge  Archbald  did  that  was  not  right  in  the  Peale  case  that  caused 
you  to  come  down  here  and  make  these  awful  charges  against  him 
before  the  Interstate  Commerce  Commission  and  the  Attorney  Gen- 
eral. I  will  tell  you  very  frankly,  Mr.  Boland,  I  want  to  know 
whether  it  was  something  in  fact  or  whether  you  have  a  delusion 
in  your  brain  about  this A.  I  do  not  think  it  is  a  delusion. 

0.  Wait  a  moment.  A  delusion  about  things  that  never  had  any 
real  existence? — A.  Well,  I  will  tell  you  as  well  as  T  can*  I  might 
have  been  intoxicated  from  the  attitude  of  the  railroads  to  a  certain 
extent,  but  I  never  had  any  reason  to  suspect  Judge  Archbald — he 
was  a  man  I  had  a  great  deal  of  respect  for — until  this  case  came  into 
his  court,  and  then  his  right-hand  bower,  Mr.  Williams,  who  I  have 
seen  in  his  office  at  all  times  of  the  day,  would  tell  me  what  was  going 
to  happen  and  the  influence  that  was  back  of  Judge  Archbald,  and 
when  Mr.  Williams  made  so  many  statements  to  me  I  wanted  to  find 
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out  before  I  dared  breathe  it  against  a  Federal  judge  that  some  of 
the  statements  were  true,  and  I  began  to  check  up;  I  began  to  get 
information  from  the  judge  himself.  I  would  not  come  in  here  and 
make  a  statement  from  anj^body  else  against  the  integrity  of  Judge 
Archbald,  but  only  from  himself;  and  I  was  fully  convinced  from 
what  he  was  doing  and  what  he  was  ready  to  do  and  what  he  was 
willing  to  do.  I  did  not  pick  out  Judge  Archbald's  associates;  I  had 
nothing  to  do  with  the  introduction  of  those.  I  had  to  check  the 
information  that  they  gave  me.  That  was  the  kind  of  material  that 
he  picked  out ;  it  was  not  my  selection,  because  I  would  not  have  srone 
along  with  him  on  that  kind  of  a  proposition.  I  got  the  informalion 
from  his  men,  his  associates,  of  wnat  he  was  doing  and  what  he  was 
willing  to  do  for  the  railroads,  and,  along  with  the  things  that  had 
happened  to  the  Marian  Coal  Co.,  I  was  luUy  convinced  that  Judge 
Archbald  was  not  playing  fair  with  that  little  company. 

Q.  Did  Mr.  Williams  tell  you  that  Judge  Archbald  had  overruled 
your  demurrer  because  you  had  not  discounted  the  note,  and  that  if 
you  had  discounted  the  note  he  would  have  decided  otherwise? — 
A.  Mr.  Williams  told  me  that  I  made  a  mistake  in  not  discounting 
that  note ;  that  if  I  had  I  would  not  have  had  any  lawsuit. 

Q.  That  is  one  of  the  things  that  you  have ^A.  Yes,  sir;  and  he 

told  of  several  things. 

Q.  Did  he  tell  you  that  Judge  Archbald  would  have  sustained  your 
demurrer  in  the  Feale  case  if  you  had  discounted  the  note? — ^A.  He 
told  me  that  I  would  have  saved  all  trouble;  that  there  would  not 
have  been  a  lawsuit. 

Q.  When  did  he  tell  you  that? — A.  Some  time  in  1910.  He  told 
me  a  lot  of  things,  and  he  told  it  to  me  so  often  that  T  had  him  reduce 
it  to  writing. 

Q.  In  1910?  In  1911,  was  it  not?— A.  No;  I  think  it  was  1910. 
T  think  he  made  the  statement  in  1910  or  1911, 1  am  not  sure  which; 
but  I  had  him  reduce  it  to  handwriting.  The  paper  will  speak  for 
itself. 

Q.  Then  you  came  down  to  the  Interstate  Commerce  Commission 
and  to  the  Attorney  General  and  told  them  that  Judge  Archbald  had 
overruled  your  demurrer  in  the  Peale  case  because  you  had  not  dis- 
counted his  note,  because  Williams  told  you  that  it  would  have  been 
better  for  you  if  you  had  discounted  the  note? — ^A.  I  do  not  think 
tiiat  would  have  interested  the  commission  at  all  if  it  was  not  for  the 
fact  that  I  stated  to  the  commission  that  I  knew  that  Judge  Archbald 
was  dealing  with  the  railroads  and  that  he  was  a  tool  of  the  railroads. 
That  was  the  statement  I  made  to  the  commission. 

Mr.  WoRTHiNOTOK.  I  should  like  to  have  the  question  read,  Mr. 
President,  and  the  witness  instructed  to  answer  it. 

The  President  pro  tempore.  The  witness  will  answer  the  question. 

Q.  (By  Mr.  Worthington.)  I  will  repeat  the  question.  Did  you 
tell  the  interstate  Commerce  Commission  and  the  Attorney  General 
that  Judge  Archbald  had  overruled  your  demurrer  in  the  Peale  case 
because  you  had  not  discounted  his  note  on  the  strength  merely  of  the 
statement  that  Williams  had  made  to  you  that  it  would  have  bee'i 
better  for  you  if  you  had  discounted  the  note? — A.  Mr.  Worthington, 
in  order  to  answer  you  that  I  would  have  to  have  the  statement  I 
made  before  the  Attorney  General.  If  I  said  that  in  that  statement, 
then  I  do  not  deny  that  1  did  say  it ;  but  on  account  of  the  absence  of 
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the  statement  here  or  the  notes  that  were  taken  that  day,  I  can  not 
say  what  I  did  say.  I  did  charge  Judge  Archbald  with  being  re- 
sponsible for  the  destruction  of  this  company  in  a  great  many  ways. 

Q.  How  did  you  tell  them  Judge  Archbald  was  responsible  for  the 
destruction  of  the  company? — ^A.  I  felt  that  Judge  Archbald 

Q.  Just  a  moment.  Is  it  not  a  fact  that  Judge  Archbald  retired 
from  that  court  while  that  case  was  pending,  while  the  testimony 
was  bein^  taken,  and  no  decision  had  ever  been  arrived  at  as  to  the 
merits  of  the  case  ? — A.  I  felt  that  Judge  Archbald  injected  himself 
in  to  prevent  a  decision  being  handed  down  by  the  Interstate  Com- 
merce Commission. 

Q.  Tell  me  what  you  mean  by  that  and  what  your  source  of  in- 
formation is,  Mr.  Boland. — ^A.  Well,  from  his  participation  with 
the  railroads,  from  his  willingness  to  go  along  with  the  railroads. 

Q.  You  say  you  felt  he  had  injected  himself  into  your  case  before 
the  Interstate  Commerce  Commission? — ^A.  He  and  Watson.  That 
is  why  I  kept  Watson's  telegram.  I  kept  everything  I  could  which  I 
did  not  consider  larceny. 

Q.  That  brings  me  to  another  subject.  You  suggested  to  Mr. 
Williams  to  eo  and  get  Judge  Archbald  interested  m  the!  Katydid 
culm  dump,  aid  you  not? — ^A.  No.  Mr.  Williams  told  me  that  if  I 
knew  of  any  property  along  the  lines  of  the  anthracite  coal-carrying 
roads.  Judge  Archbald  could  get  them  for  him ;  that  he  had  influence 
with  the  railroads. 

Q.  Did  you  not  tell  Mr.  Williams  about  the  Katydid  culm  dump 
and  suggest  to  him A.  Oh,  I  had 

Q.  One  moment — and  suggest  to  him  to  get  Judge  Archbald  to 
give  him  a  letter  to  Capt.  May? — A.  I  believe  I  did, Mr.  Worthing- 
ton,  because  I  wanted  to  check  up  Judge  Archbald  and  wanted  to 
get  from  himself  an  admission  that  he  was  that  kind  of  a  man. 

Q.  Then  you  know  that  a  letter  had  been  given  by  Judge  Arch- 
bald to  Capt.  May  pursuant  to  your  suggestion? — A.  I  think  Capt 
May  suggested  it  to  Mr.  Williams  also.  Mr.  Williams  claimed  that 
Capt.  May  had  suggested  that  if  he  could  get  a  letter  from  Judge 
Archbald  it  might  help  him. 

Q.  Well,  you  knew  that  Judge  Archbald  had  given  the  letter  pur- 
suant to  the  suggestion  and  that  Capt.  May  had  not  given  the  option 
or  had  not  agreed  to  sell  the  property  ? — A.  Yes,  sir ;  I  did. 

Q.  Did  you  not  then  suggest  to  Mr.  Williams,  in  your  office  shortly 
after  that,  to  go  to  Judge  Archbald  and  get  him  to  go  to  the  office 
of  the  Erie  Co.  in  New  York  about  the  matter  over  Capt.  May's 
head? — A.  No,  sir;  I  did  not;  but  I  will  explain  to  you  how  that 
came  about.  When  Mr.  Williams  came  back  from  Capt.  May  he 
went  up  to  Judge  Archbald's  office  and  told  the  judge,  and  the 
judge  picked  up  some  papers  that  were  in  the  case — ^letters,  type- 
written papers — and  he  said,  "Well,  I  will  show  that  fellow.  See 
the  work  I  am  doing  for  them.  Here  is  a  brief  I  am  preparing  for 
tliem,"  and  Mr.  Williams  came  out  and  told  me.  That's  all.  I  asked 
Mr.  Williams,  "Are  you  not  mistaken.  Mr.  Williams,  about  a  brief?  " 
He  said,  "  No ;  it  is  a  lighterage  case.''  I  said,  "  Mr.  Williams,  would 
you  go  out  to  Judge  Archbald's  office  and  show  me  the  paper? "  I 
wanted  to  get  it  and  get  a  photograph  of  it,  but  I  was  afraid  that 
Judge  Archbald  might  come  and  find  it  gone  and  perhaps  lock  me 
up  for  it.     But  lie  .showed  me  the  pnper  from  a  window  in  Judge 
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Archbald's  office.  I  did  not  dare  take  that;  I  did  not  dare  take  the 
chances  of  taking  that  paper.  I  took  other  chances,  though,  in  order 
to  Drove  that  he  was  just  what  he  is. 

Q.  That  is  interesting,  but  the  question  I  asked  you  was  whether 
or  not  after  you  learned  that  Capt.  May  had  not  given  the  option  or 
had  not  agreed  to  sell  the  Katydid  property  when  Mr.  Williams  first 
went  to  him,  whether  you  did  not  then  suggest  to  Mr.  Williams  to 
o  back  to  Judge  Archbald  and  have  him  use  his  influence  with  the 
'ew  York  office  ? — ^A.  I  would  not  say  I  did  not,  but  I  will  say  this 
to  you,  Mr.  Worthington:  That  Mr.  Williams  would  have  lost  his 
rignt  arm  before  he  would  have  done  anything  for  me  that  would 
have  been  injurious  to  Judge  Archbald.  He  did  not  know  that  he 
was  doin^  it.  There  never  was  any  of  those  fellows  who  gave  me 
information  that  knew  what  I  was  using  them  for. 

Q.  I  would  like  to  know  whether  or  not  you  made  that  sugges- 
tion.— A.  I  think  I  did.    I  will  not  deny  that. 

Q.  So  you  suggested  to  Mr.  Williams  to  go  to  Judge  Archbald 
and  get  a  letter  to  Capt.  May  and  then  later  suggested  to  him  to  get 
the  judge  to  go  to  the  New  York  office? — A.  I  do  not  think  I  had  to 
make  many  of  those  suggestions 

Q.  Answer  my  question. — A.  I  will  not  deny  that  I  did.  I  think 
I  may  have  done  so. 

Q.  Very  well.  Now,  when  the  option  was  obtained  from  Capt. 
May  in  August  following  did  you  not  then  busy  yourself  to  find  a 
purchaser  to  whom  the  property' could  be  sold  so  as  to  have  Judge 
Archbald  complete  the  transaction;  did  you  not  go  to  Mr.  Conn? — 
A.  I  was  not  so  much  interested  in  Judge  Archbald  as  in  old  man 
Williams. 

Q.  Did  you  not  go  to  Mr.  Conn? — ^A.  I  was  selling  coal  to  Mr. 
Conn  at  tKe  time. 

Q.  You  went  to  Mr.  Conn  and  suggested  that  the  Katydid  might 
be  a  good  purchase  for  him? — A.  I  suggested  that  it  was  a  bargain. 

Q.  And  when  you  found  he  was  interested,  then  you  suggested  to 
Mr.  Williams lo  go  to  Judge  Archbald  and  get  a  letter  to  Mr.  Conn? — 
A.  They  had  been  dealing  together  before  that. 

Q.  Did  you  not,  after  you  had  this  conversation  with  Mr.  Conn 
and  finding  that  he  would  consider  the  purchase  of  the  Katydid,  go 
to  Mr.  Williams  and  say  "  Go  to  Judge  Archbald  and  get  a  letter  "? — 
A.  I  think  I  did.    I  wanted  to  button  up  Judge  Archbald  sure. 

Q.  And  when  Mr.  Williams  got  that  letter  from  Judge  Archbald 
he  brought  it  to  your  office  instead  of  taking  it  to  Mr.  Conn,  did  he 
not? — ^A.  Yes. 

Q.  And  you  took  it  and  had  a  photograph  made  of  it? — A.  I  had  a 
photograph  made  of  it;  yes. 

Q.  How  did  he  happen  to  bring  that  letter  to  you  and  show  it  to 
you? — A.  I  do  not  know.  He  came  in  and  showed  me  the  letter. 
He  was  proud  to  go  around  and  show  the  privileges  he  had  with  a 
Federal  judge.    He  thought  that  was  a  great  thing  to  do. 

Q.  Was  not  that  letter  under  seal  ? — ^A.  No,  sir. 

Q.  And  did  not  you  or  Mr.  Williams  break  the  seal? — ^A.  No,  sir; 
I  never  did  that  in  my  life. 

Q.  You  say  that  letter  was  not  sealed  ? — A.  I  say  so  now  and  swear 
to  it,  that  it  was  not  sealed  when  it  came  to  me. 
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Q.  And  you  photx>graphed  it,  and  Mr.  Williams  passed  it  along  to 
Mr.  Conn  ? — A.  I  had  tiiree  plates  made  of  it,  and  put  them  in  a  safe- 
deposit  vault  so  that  I  could  not  lose  it. 

Q.  And  then  you  told  Mr.  Pryor,  who  was  in  your  employ  at  that 
time,  to  go  along  with  Williams  and  listen  to  what  was  saia? — A.  1 
do  not  know  that  I  told  him  to  listen.  I  wanted  to  know  that  that 
letter  was  delivered  to  Mr.  Conn. 

Q.  Do  jou  think  that  is  an  answer  to  my  question  ? — ^A.  I  asked 
Mr.  Williams  if  he  knew  Mr.  Conn,  and  I  asked  Mr.  Pryor  if  he 
knew  Mr.  Conn,  and  he  said  he  did ;  and  I  then  said,  or  suggested,  to 
Mr.  Prvor  that  he  go  down  with  Mr.  Williams  to  Mr.  Conn's  office. 
I  did  that. 

Q.  And  did  you  not  tell  him  to  listen  to  what  was  said  and  report 
to  you  ? — ^A.  I  do  not  remember  that  I  told  him  to  listen,  but  I  told 
him  to  introduce  Mr.  Williams  to  Mr.  Conn. 

Q.  Now,  about  the  letter  of  March  13 ;.  who  dictated  that  ?  That 
was  the  second  letter  to  Mr.  Conn. — A.  I  told  you  that  I  had  a  part 
in  it.  Mr.  Dainty  told  me  that  Judge  Archbald  had  sent  him  down 
to  Philadelphia  to  the  Everhart  heirs  to  j&nd  out 

Mr.  WoBTHiNGTON.  I  must  object  to  this.  I  can  stand  for  almost 
anything,  but  now  we  are  going  too  far. 

The  PREsroENT  pro  tempore.  Just  answer  the  question. 

The  Witness.  Yes;  I  had  something  to  do  with  that. 

The  Presdjent  pro  tempore.  You  will  very  much  abridge  matters 
if  you  will  answer  the  questions  and  then,  if  you  desire,  you  may 
make  any  explanation. 

Q.  (By  Mr.  Worthington.)  That  letter  of  March  13  was  dic- 
tated in  your  office  to  Miss  Mary  Boland,  was  it? — A.  That  is  a  let- 
ter to  Mr.  Conn,  asking  him  to  release  the  bank  or  the  sale  of  the 
bank? 

Mr.  Worthington.  Let  us  have  the  letter  and  then  we  will  not 
have  any  question  of  what  we  are  talking  about. 

The  letter  was  handed  to  Mr.  Worthington  by  the  Secretary,  the 
same  being  Exhibit  No.  4. 

The  Witness.  Yes ;  I  helped  to  dictate  that  letter. 

Q.  (By  Mr.  Worthington.)  You  had  been  down  to  the  Interstate 
Commerce  Commission  and  to  the  Attorney  General's  office  before 
that  letter  was  written  ? — A.  I  was ;  yes,  sir. 

Q.  Did  you  tell  Mr.  Williams  that  tnere  was  going  to  be  a  storm 
coming  about  that  matter? — A.  Mr.  Williams  knew  it  himself. 

Q.  Did  you  not  tell  him  that,  and  to  hurry  up  this  letter  to 
Conn? — A.  I  do  not  think  I  did. 

Q.  What  was  that?— A.  I  do  not  think  I  did.  I  told  Mr.  Bradley 
that.  ' 

Q.  You  did  not  tell  Mr.  Williams  to  hurry  up  this  letter  of  March 
13  to  Mr.  Conn? — A.  I  urged  on  him  the  necessity  of  disposing  of 
the  property  in  order  to  get  his  profit;  yes,  sir. 

Q.  Was  not  your  real  object  to  try  and  force  the  transaction 
through  to  a  sale  before  the  storm  came? — A.  Not  necessarily;  no. 

Q.  Was  not  that  one  of  the  things  you  had  in  mind?— A.  Not 
necessarily. 

Q.  Was  not  that  one  of  the  things  you  had  in  mind? — A.  No,  no. 
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Q.  How  is  that  ? — ^A.  I  wanted  to  see  Mr.  Williams  get  $6,000. 

Q.  And  you  wanted  to  see  Judge  Archbald  implicated  by  having  a 
completed  sale? — A.  I  had  him  implicated  before  that. 

Q,  Did  you  not  want  him  implicated  by  having  a  completed  sale 
made  before  the  storm  broke? — A.  No;  I  could  have  done  it  after- 
wards if  I  wanted  to  follow  him  up. 

Q.  I  will  ask  you  whether,  on  the  1st  of  February,  1912,  after  you 
had  been  before  the  Interstate  Commerce  Commission,  you  wrote  to 
Mr.  Cockrell  this  letter : 

Marian  Coal  Company, 
Scranton,  Pa.,  February  i,  1912, 
Allen  V.  Cockrell,  Esq.,  Washington,  D.  C. 

Dear  Sir:  I  have  secured  additional  information  along  the  lines  that  I  spoke 
to  yon  and  the  other  parties  about  and  will  be  ready  on  the  date  you  mention. 

A.  Yes,  sir. 

Q.  You  were  then  looking  up  information  ? — A.  I  was ;  yes 


Q.  And  had  arranged  with  Mr.  Cockrell,  of  the  Interstate  Com- 
merce Commission,  that  you  would  get  information 

Mr.  Manager  Floyd.  What  page  do  you  read  from  ? 

Mr.  Simpson.  Page  146. 

Mr.  Manager  Floyd.  Volume  I  ? 

Mr.  Simpson.  Yes. 

A.  I  knew  it  took  a  whole  lot  to  disturb  a  Federal  judge,  and  I  had 
to  fortify  myself  before  I  would  dare  speak. 

Q.  (By  Mr.  Worthington.)  You  had  arranged  with  the  Inter- 
state Commerce  Commission  through  Mr.  Cockrell 

A.  No  arrangement 

Q.  One  moment.  That  you  would  get  more  evidence  for  them 
implicating  Judge  Archbald? — A.  I  had  made  no  arrangements  witli 
the  Interstate  Commerce  Commission.  I  was  informing  the  Inter- 
state Commerce  Commission 

Q.  What  did  you  mean  by  saying,  "  I  have  secured  additional 
information  along  the  lines  that  I  spoke  to  you  and  the  other  parties 
about  and  will  be  ready  on  the  date  j[OU  mention?  " — A.  I  told  him 
I  had  other  information  and  other  lines  out.  I  knew  the  bait  he 
was  after,  and  if  it  was  not  checked  up  so  soon  I  would  have  had  it. 
So  he  would  never  have  come  before  the  Senate;  he  would  have  re- 
signed if  I  had  had  a  chance  to  button  up  all  the  things  I  had  on  him. 

Q.  What  was  the  additional  information  you  had  obtained  be- 
tween the  5th  of  January A.  It  is  not  in  evidence  now,  and  I 

have  not  any  corroboration. 

Q.  Oh!  Why  was  the  sale  of  the  Katydid  to  the  Pennsylvania 
Brewing  Co.  not  carried  out? — A.  The  bank  shrank  up  because  my 
identification  with  it  was  known. 

Q.  What  do  you  mean  by  "the  bank  shrank  up? " — A.  Capt.  May 
reported  that  there  were  only  35,000  tons  in  the  bank  when  they 
inouired  about  the  tonnage  there  was  in  the  bank. 

Q.  Was  that  report  oi  Capt.  May  verbal  or  in  writing? — A.  I  do 
not  know  whether  it  was  verbal  or  in  writing;  that  is  what  I  was 

told. 

Q.  That  is  what  you  were  told.  Who  told  you  ? — A.  Some  mem- 
bers of  the  Pennsylvania  Central  Brewing  Co.,  and  I  immediately 
dropped  any  further 
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Q.  Who  were  they?— A.  Well,  I  think  that  Mr.  P.  J.  Casey,  Mr. 
William  Kelly,  and  they  had  a  man  who  looked  after  the  purchas- 
ing of  their  coal — I  think  he  was  the  man,  I  do  not  know  his  name — 
who  told  me  that  the  bank  was  not  of  sufficient  size  to  warrant  them 
going  in  on  it. 

Q.  Oh,  that  was  it? — A.  Yes,  sir. 

Q.  When  was  it  you  released  Mr.  Williams  from  jour  claim  to  a 
one-third  interest  in  the  Katydid  bank? — A.  Immediately  after  that 
report  came  that  the  bank  was  growing  Staaller. 

Q.  Did  Mr.  Williams  tell  you  anything  about  Mr.  Robertson  ob- 
jecting to  your  having  anything  to  do  in  the  matter? — A.  No;  he 
did  not.  Although  Mr.  Robertson  knew  that  I  would  not  be  al- 
lowed— because  I  had  talked  with  Mr.  Robertson  before  and  he  knew 
on  account  of  my  asking  the  railroad  for  a  reduction  in  the  rates  that 
I  could  not  get  anything  the  railroads  had. 

Q.  Did  Mr.  Williams  tell  you  that  Mr.  Robertson  had  said  that  the 
sale  would  not  be  made  if  you  had  anything  to  do  with  it? — A.  I 
do  not  know  that  he  did,  Mr.  Worthington.  I  do  not  think  that  he 
did. 

Q.  In  this  March  13  letter  it  is  said  that  the  title  to  the  Katydid 
coal  dump  is  not  a  complicated  one.  Where  was  that  information 
obtained  ? — A.  It  was  not  a  complicated  one,  either. 

Q.  What  was  that? — A.  It  was  not  a  complicated  one. 

Q.  Are  you  a  lawyer? — ^A.  No;  but  I  understand  the  contract 
slightly 

Q.  What  was  the  title;  who  owned  it? — A.  The  title  to  the  bank, 
the  possession  of  the  bank — and  the  Erie  Railroad  Co.  had  possession 
and  they  were  only  accountable  to  the  Everhart  heirs  for  chestnut 
coal  and  all  above.  All  the  smaller  sizes  belonged  to  the  one  in 
possession;  that  was  the  Hillside  Coal  &  Iron  Co.  And  Mr.  Robert- 
son, according  to  the  search,  did  not  have  anything  to  show,  other 
than  scales  and  a  track,  of  his  equity  in  the  property. 

Q.  Your  conclusion  was,  and  is,  that  Mr.  Robertson  has  not  any 
interest  in  the  dump  ? — ^A.  He  has  some,  not  in  the  dump,  but  in  the 
improvements  that  were  there. 

Q.  Not  in  this  coal  that  was  the  subject  of  this  trade? — ^A.  No; 
there  was  not  anything  he  could  show  that  would  warrant  him  in 
claiming  an  interest  in  the  dump. 

Q.  Was  it  upon  that  information  of  yours  that  was  put  into  this 
letter  to  Mr.  Conn,  that  the  title  was  not  complicated? — ^A.  No;  I 
think  that  was  Mr.  Dainty's  report  from  Philadelphia. 

Q.  Did  you  not  know  that  Mr.  Conn  had.  consulted  Messrs.  Welles 
&  Torrey  about  the  title  and  that  they  had  advised  him  not  to 
purchase  it  because  the  title  was  bad? — ^A.  I  think  those  lawyers 
were  more  afraid  of  Judge  Archbald  than  approving  it.  They  did 
not  want  Mr.  Conn  to  take  that  property  on  account  of  Judge  Arch- 
bald's  connection.  That  is  what  Mr.  Williams  told  me — ^they  were 
more  afraid  of  offending  Judge  Archbald.  That  is  the  pretense 
they  put  uj),  that  the  title  was  not  good. 

Q.  That  is  another  idea  of  yours f— A.  No ;  that  is  no  idea  of  mine; 
that  is  Mr.  Williams's  statement  to  me.    That  is  what  was  told  me. 

Q.  You  believe  that,  do  you  ? — ^A.  Yes. 
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Q.  Do  you  believe  that  Messrs.  Welles  &  Torrey's  letter  to  Mr. 
Conn  told  him  the  title  was  not  good  because  they  were  afraid  if  he 
bought  the  property  from  Judge  Archbald  that  he  would  have 
trouble? — A.  Well,  there  were  a  lot  of  people  .in  Judge  Archbald's 
court  that  had  a  whole  lot  of  fear  of  him.  They  respected  him  out 
of  fear,  not  because  they  thought  he  was  any  l>etter  than  anybody 
else,  but  because  they  feared  him. 

Q.  But  you  are  under  the  impression  now  and  really  believe  that 
Welles  &  Torrey's  advice  against  that  title  was  just  a  pretense? — 
A.  I  do  not  know ;  I  never  met  Welles  &  Torrey.  I  was  told  that  and 
I  am  telling  you  what  I  was  told. 

Q.  Did  you  know  that  Judge  Archbald  had  prepared  a  contract 
with  Mr.  Conn? — A.  I  heard  of  it. 

Q.  A  form  of  contract  with  Mr.  Conn  and  submitted  it  to  Welles  & 
Torrey  ? — A.  Yes :  I  heard  of  it. 

Q.  Did  you  see  it  ? — A.  No  J  I  never  saw  it. 

Mr.  WoRTHiNGTON.  Mr.  President,  I  have  guite  a  number  of  ques- 
tions that  I  desire  to  ask  this  witness  and  it  will  take  me  quite  a 
little  time  to  look  through  my  notes  in  order  to  segregate  what  I 
want  to  ask.  Therefore  I  would  be  glad  to  take  an  adjournment 
at  this^  time,  instead  of  at  6  o'clock,  if  there  is  no  objection. 

Mr.  Manager  Floyd.  We  have  no  objection  to  suspending  the  ex- 
amination of  this  witness,  but  we  have  another  little  matter  we  wish 
to  bring  to  the  attention  of  the  Senate  before  adjournment. 

The  FREsroENT  pro  tempore.  The  witness  will  be  excused  until  to- 
morrow at  half  past  1. 

Mr.  Manager  Clayton.  I  would  like  the  Sergeant  at  Arms  to 
bring  in  the  defaulting  witness,  John  Henry  Jones,  and  then  I  desire 
to  make  a  suggestion. 

John  Henry  Jones  appeared  in  the  Chamber. 

Mr.  Manager  Clayton.  Mr.  President,  I  suppose  the  Senate  will 
want  to  know  why  this  witness  was  not  here  and  may  desire  to  give 
him  a  reprimand  or  other  punishment  for  not  having  obeyed  the 
process  oi  the  court. 

The  President  PRO  tempore  (addressing  Mr.  Jones).  Why  were 
you  not  here  to  obey  the  summons? 

Mr.  Jones.  It  was  on  account  of  the  serious  illness  of  the  wife. 

Mr.  Manager  Clayton.  Your  wife  ? 

Mr.  Jones.  Yes,  sir.  I  have  brought  a  letter  from  the  doctor  to 
that  effect. 

Mr.  Manager  Clayton.  I-iet  me  see  it. 

(Mr.  Jones  produced  the  letter,  which  was  examined  by  Mr. 
Manager  Clayton.) 

Mr.  Manager  Clayton.  Was  your  presence  necessary? 

Mr.  Jones.  Yes,  sir. 

Mr.  Manager  Clayton.  This  is  an  unsworn  certificate  from  a 
physician,  who  I  suppose  is  a  reputable  physician.  I  suppose  it 
would  have  been  sworn  to  if  required.  I  asK,  therefore,  at  this  time, 
inasmuch  as  this  physician  says  that  Mr.  Jones's  presence  is  necessary 
for  attendance  upon  his  sick  wife,  that  the  witness  be  not  kept  in 
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custody  longer,  but  that  he  be  given  admonition  to  be  here  to-morrow 
and  from  day  to  day  until  discharged. 

The  PfiEsmENT  pbo  temfobe.  Mr.  Jones,  you  will  be  careful  to  be 
present  at  all  times  when  you  may  be  needed  to  testify  in  this  case. 

Mr.  Jones.  I  will,  sir. 

Mr.  Jones  thereupon  withdrew. 

The  PBEsmENT  pbo  temfobe.  Unless  there  are  other  proceedings  to 
be  had,  the  hour  of  adjournment  for  the  Senate  sitting  for  consid- 
eration of  the  articles  of  impeachment  having  practically  arrived, 
the  Chair  will  declare  the  sitting  of  the  Senate  for  that  purpose  ended. 

Thereupon  the  managers  on  the  part  of  the  House,  the  respondent, 
and  his  counsel  retired. 


WEDNESDAY,  DEGEMBEB  11,  1912. 

In  the  Senate  of  the  United  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
ment against  Robert  W.  Archbald,  the  respondent  appeared  with  his 
counsel,  Mr.  Worthington,  Mr.  Simpson,  and  Mr.  Robert  W.  Arch- 
bald,  jr. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them: 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

The  Pbesident  pbo  tempobe.  The  Secretary  will  read  the  Journal 
of  the  last  sitting  of  the  Senate  as  a  Court  oi  Impeachment. 

The  Secretary  read  the  Journal  of  Tuesday's  proceedings  of  the 
Senate  sitting  as  a  Court  of  Impeachment. 

The  Pbesident  pbo  tempobe.  Are  there  any  inaccuracies  in  the 
Journal?    If  not,  it  will  stand  approved. 

Mr.  Manager  Floyd.  Mr.  Presiaent,  we  will  ask  to  have  Mr.  W.  P. 
Boland  recalled,  as  his  cross-examination  has  not  been  concluded. 

The  Pbesident  PBO  tempobe.  The  witness  will  be  recalled. 

Q.  (By  Mr.  Wobthington.)  Have  you  talked  with  anybody  about 
the  case  or  your  evidence  since  you  were  on  the  stand  yesterday? — 
A.  Only  my  brother  and  Miss  Boland  and  Miss  Blackmore,  when  I 
w(int  back  to  the  hotel. 

The  Pbesident  pbo  temi'obe.  Speak  louder.    We  can  not  hear  you. 

A.  I  say  only  to  my  brother  and  my  niece,  Miss  Boland,  and  Miss 
Blackmore,  who  is  with  her  here  as  a  witness. 

Q.  (By  Mr.  Wobthington.)   You  said  yesterday  that  Judge ^A. 

(Interrupting.)  I  might  say  that  I  spoke  to  Mr.  Webb.  I  said, 
**  How  do  you  do  ?  "  out  here  in  the  corridor. 

Q.  In  the  corridor? — A.  Yes,  sir. 

Q.  You  said  yesterday  that  Judge  Witmer  laughed  you  out  of  his 
court. — A.  I  did ;  yes,  sir. 

Q.  I  wish  you  would  tell  us  a  little  about  that  so  we  will  know  to 
what  you  refer. 

Mr.  Manager  FLoyd.  Mr.  President,  I  object  to  that  on  the  ground 
that  it  is  wholly  immaterial.     Counsel  for  the  respondent  brought  it 
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out  on  cross-examination,  and  we  care  nothing  about  testimony  of 
that  character.  It  is  not  cross-examination,  and  it  has  nothing  to 
do  with  the  case.  We  think  that  in  order  to  shorten  the  trial  and 
to  set  through  with  the  testimony,  matters  that  are  wholly  irrelevant 
and  immaterial,  and  not  properly  the  subject  of  cross-examination, 
ought  to  be  omitted  from  this  cross-examination. 

Sir.  WoRTHiNGTON.  We  make  no  quarrel  with  the  honorable  mana- 
gers about  the  rule  that  should  be  applied ;  but  this  witness  has  testi- 
fied that  Judge  Archbald  and  Judge  Witmer,  and  his  own  attorney, 
and  others,  had  formed  a  conspiracy  to  ruin  the  Marian  Coal  Co. 

Mr.  Manager  Clayton.  Mr.  President,  I  think  that  statement  is 
hardly  justified.    I  do  not  think  the  witness  said  that. 

Mr.  WoBTHiNQTON.  Well,  Mr.  President,  if  the  Chair  do^  not 
recall  that,  we  will  have  to  stop  a  moment  to  see  what  the  witness 
did  say. 

The  President  pro  tempore.  The  Chair  does  not  consider  the  ques- 
tion, whether  or  not  that  particular  lanmiage  was  used,  material  to 
the  decision  of  this  question.  So  we  will  not  pause  for  the  purpose 
of  examining  the  notes  as  to  that. 

Mr.  WoRTHiNGTON.  Shall  I  ask  the  question  ? 

The  PREsmENT  pro  tempore.  No,  sir ;  the  Chair  would  like  to  hear 
from  counsel. 

Mr.  WoRTHiNQTON.  I  Say  the  witness  has  testified,  and  said  with 
great  emphasis  yesterday,  that  Judge  Archbald  and  Judse  Witmer 
together.  Judge  Witmer  at'  the  dictation  of  Judge  Archbald,  entered 
a  decree  in  the  case  of  Peale  v.  The  Marian  Coal  Co.,  and  other- 
wise took  action  in  the  case  which  ruined  that  company. 

Now,  I  submit  we  ought  to  have  the  right  to  find  out  what  is  the 
foundation  for  such  charges;  or,  as  we  contend,  to  determine  that 
there  is  no  foundation  for  them,  and  that  the  witness  is  laboring 
under  hallucinations  in  his  talk  about  Judge  Archbald  and  Judge 
Witmer,  and  his  own  counsel. 

The  PREsmENT  pro  tempore.  So  far  as  the  Chair  remembers,  in  the 
articles  of  impeachment  there  is  no  charge  of  conspiracy  between 
Judge  Archbald  and  Judge  Witmer.  Therefore  the  testimony  would 
be  utterlv  irrelevant,  and  the  Chair  would  not  consider  it  admissible* 

Mr.  WORTHINGTON.  But,  if  you  will  permit  me,  Mr.  President,  the 
articles  of  impeachment  charge  Judge  Archbald  with  being  engaged 
in  improper  practices,  and  especially  with  reference  to  this  par- 
ticular suit,  and  the  witness  who  was  called  to  substantiate  the  charge 
says  the  conspiracy  was  one  to  which  Judge  Witmer  was  a  party. 

The  President  pro  tempore.  If  that  testimony  had  been  brought 

out  by  the  managers  the  Chair  would  recognize  the  right  of  counsel 

to  cross-examine  the  witness  upon  it;  but  that  was  testimony  brought 

out  by  the  respondent,  and  the  Chair  thinks  it  is  entirely  irrelevant. 

Mr.  WoRTHiNGTON.  Very  well. 

Q.  (By  Mr.  Worthington.)  I  wish  vou  would  repeat — I  do  not 
recall  now  just  what  you  said — about  the  case  of  Peale  against  the 
Marian  Coal  Co.  remaining  idle  for  a  great  many  months.  You  said 
from  the  13th  of  October,  1908,  if  I  remember  right,  to  some  date. — 
A.  On  the  18th  of  October  the  Marian  Coal  Co.  suspended  further 
shipments  of  coal  to  Mr.  Peale,  and  somewhere  along  in  1909  there 
was  a  suit  started  in  the  Federal  courts ;  but  there  was  not  much  of  a 
movement  to  that  suit  until  after  or  about  the  time  we  started  pro* 

81525— S.  Doc.  1140,  vol  1, 62-3 ^29 
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ceedings  against  the  railroads  before  the  Interstate  Commerce  Com- 
mission.   That  is  what  I  meant. 

Q.  And  what  was  the  time  you  started  proceedings  before  the 
Interstate  Commerce  Commission? — A.  I  think  that  was  about  Au- 
gust 12,  1910. 

Q.  Are  you  aware  of  the  fact  that  the  Peale  suit  was  not  begun 
until  March,  1909? — A.  I  only  know  from  what  I  have  seen  of  the 
records  of  that  case. 

Q.  You  do  not  doubt  that  the  record  is  correct  about  that? — ^A.  I 
have  no  reason  to  doubt  that;  no. 

Q.  Did  you  not,  before  the  Attorney  General  in  February,  1912, 
assent  to  tnis  statement  made  by  Mr.  Cockrell  ? 

Mr.  Manager  Floyd.  Mr.  President,  we  object  to  that  unless  it  is 
for  the  purpose  of  contradicting  something  that  the  witness  has  said 
in  his  examination  in  chief.  We  did  not  go  into  that  matter  at  all. 
We  recognize  the  right  of  counsel  to  refer  to  it  to  contradict  any- 
thing we  may  have  brought  out  on  examination  in  chief  in  which  the 
witness  has  sworn  contrary  to  statements  there,  but  not  otherwise. 

The  President  pro  tempore.  Does  counsel  desire  to  say  anything 
on  that? 

Mr.  WoRTHiNGTON.  I  was  looking  for  what  the  witness  stated  yes- 
terday on  that  subject,  Mr.  President.  The  honorable  manager  says 
he  did  not  bring  that  out. 

[Addressing  witness.]  You  testified  yesterday,  did  you  not: 

Q.  How  many  months  do  you  siiy  the  case  hiy  Idle? — ^A.  From  the  13th  of 
October  to  about  December,  1910. 

Q.  When? — ^A.  Prom  October,  1908,  until  about  December,  1910,  there  was 
scarcely  anything  done  with  It. 

Now,  surely,  Mr.  President,  when  the  main  point  of  this  witness's 
testimony  has  been  the  conduct  of  Judge  Archbald  with  reference  to 
the  case  of  Peale  against  the  Marian  Coal  C!o.,  we  ought  not  to  be 
restricted  in  our  cross-examination  of  him  as  to  just  what  is  charged 
asainst  Judge  Archbald  or  just  what  are  the  facts  in  reference  to  the 
charges,  so  rar  as  we  can  get  them  from  this  witness. 

The  PREsmENT  pro  tempore.  The  Chair  will  ask  that  the  question 
be  repeated. 

The  Reporter  read  as  follows: 

Q.  Did  you  not,  before  the  Attorney  General  in  February,  1912,  assent  to  \\i\% 
statement  made  by  Mr.  Cockrell? 

Mr.  WoRTHiNGTON.  That  the  demurrer  was  overruled  and  the  case 
lay  idle  for  about  26  months. 

The  President  pro  tempore.  The  question  is  as  to  the  witness  hav- 
ing assented. 

Mr.  WoRTHiNGTON.  Yes,  sir. 

The  President  pro  tempore.  To  a  statement  made  by  another. 

Mr.  WoRTHiNGTON.  Ycs,  sir;  that  would  be  supposed  to  be  the 
same  thing  as  if  he  had  said  it  himself. 

Mr.  President,  what  I  want  to  bring  out  is  that  this  witness,  whose 
statements  brought  on  these  proceedings,  and  who  is  now  brought 
here  as  a  witness  to  support  them,  told  the  Attorney  General  and 
told  the  Interstate  Commerce  Commission  just  what  has  been  said 
here,  that  the  suit  referred  to  lay  idle  for  26  months,  it  being  the 
suit  of  Peale  against  the  Marian  Coal  Co.;  that  nothing  was  done 
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about  it  until  the  Marian  Coal  Co.  ventured  to  bring  a  suit  before  the 
Interstate  Commerce  Commission  against  the  Delaware,  Lackawanna 
&  Western  Railroad  Co.  in  the  fall  of  1910,  and  that  then  immedi- 
ately, as  the  witness  has  said,  the  machinery  of  the  courts  was  set  to 
work.  He  has  stated  here  distinctly  that  he  charges  that  Judge 
Archbald  and  Jud^e  Witmer  together  then  undertook  to  start  the 
Peale  case  and  ran  it  to  a  decree  against  him  for  the  purpose  of  in- 
terfering  with  the  prosecution  before  the  Interstate  Commerce  Com- 
mission of  his  suit  against  the  railroad  company. 

Now,  I  want  to  bring  out  what  the  facts  are  to  show  that,  indeed, 
the  suit  was  brought  in  March,  1909,  and  that  it  went  along  regu- 
larly, about  the  way  an  equity  suit  in  a  Federal  court  usually  ^oes 
along,  and  that  there  was  no  hurrying  up  of  the  case,  and  that  it  is 
not  true  that  there  were  no  steps  token  until  about  the  time  the  case 
before  the  Interstate  Commerce  Commission  was  begun,  and  that 
his  whole  story  about  that  made  to  the  Interstate  Commerce  Com- 
mission and  made  to  the  Attorney  General  and  made  here  is,  in  fact, 
a  delusion ;  that  there  is  not  the  slightest  foundation  for  it  in  fact. 

The  President  pro  tempore.  The  question  of  the  admissibility  of 
that  evidence,  if  offered,  would  be  a  distinct  question.  The  question 
which  the  Chair  understands  counsel  to  propound  is  as  to  the  witness 
having  agreed  and  tacitly  consented  to  wnat  he  heard  another  witness 
testify.    Is  that  the  question? 

Mr.  WoHTHiNGTON.  No;  not  another  witness.  Mr.  Cockrell  was 
not  a  witness. 

The  President  pro  tempore.  The  Chair  will  not  say  a  witness. 

Mr.  Worthington.  Mr.  Cockrell,  if  I  may  say  so  to  you,  Mr. 
President,  is  an  officer  in  the  commission.  I  think  he  is  private  sec- 
retary to  Commissioner  Meyer,  of  the  Interstate  Commerce  Com- 
mission, and  he  was  present  when  Mr.  Boland  was  examined  by  the 
Attorney  General;  in  what  capacity  I  do  not  know,  but  not  as  a 
witness. 

Mr.  Manager  Fix)td.  Now,  Mr.  President,  our  objection  to  this 
testimony  is  that  counsel  has  no  right  to  ask  the  question  unless  it 
is  for  the  purpose  of  contradicting 

The  President  pro  tempore.  If  the  manager  will  permit  the  Chair, 
in  order  that  we  may  proceed  promptly,  the  Chair  will  for  the 
present  exclude  this  testimony,  and  ii  afterwards  counsel  offer  to 
prove  that — ^which  can  be  done  by  the  record — the  cfuestion  will  come 
up  again.  But  it  will  possibly  be  an  economy  of  time  to  give  it  that 
direction  at  this  time  without  finally  concluding  the  right  of  counsel 
to  prove  those  facts. 

Q.  (By  Mr.  Worthington.)  Then  I  will  ask  you,  Mr.  Boland, 
whether  before  the  Judiciary  Committee,  when  you  were  examined 
there,  this  did  not  happen  in  your  examination 

Mr.  Manager  Floyd.  Mr.  Irresident,  we  object,  unless  it  is  for  the 
purpose  of  contradicting  testimony  that  the  witness  has  given  here, 
because  we  did  not  ask  him  a  single  question  about  what  he  said 
before  the  Judiciary  Committee,  as  I  remember  it. 

The  FtesiDENT  PRO  TEMPORE.  If  the  statement  counsel  now  pro- 
poses to  read  relates  to  matter  that  the  witness  testified  to  on  direct 
examination,  of  course,  that  would  bring  it  within  the  rule. 

Mr.  Worthington.  Mr.  President,  is  there  not  another  ground 
on  which  I  may  ask  the  witness  this  question  ?    Is  it  ncFt  competent 
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to  show  the  bias  of  any  person  who  is  brought  into  court  as  a  witness? 
Is  it  not  always  proper  for  the  opposing  counsel  to  show,  if  they  can 
do  so,  that^  a  witness  is  biased  against  the  person  against  whom  his 
testimony  is  directed? 

The  President  pro  tempore.  The  Chair  thinks  so. 

Mr.  WoRTHiNGTON.  I  proDose  to  show  that  this  witness  is  not  onl^ 
biased  against  Judge  Archbald  in  the  ordinary  way,  but  that  he  is 
responsible,  practically,  for  this  whole  prosecution  or  proceedings, 
and  that  he  did  it  by  making  statements  which  are  absolutely  false 
and  groundless. 

The  President  pro  tempore.  Ciounsel  will  recognize  the  correct- 
ness of  the  rule  that  on  cross-examination  a  witness  can  be  examined 
only  on  matters  brought  out  on  direct  examination. 

Mr.  Worthington.  And  also  the  rule  as  to  a  witness's  bias.  Mr. 
President,  if  I  had  witnesses  who  had  heard  this  witness  say  yester- 
day that  he  was  going  to  come  in  here  and  tell  a  whole  lot  of  things 
that  would  hurt  Judge  Archbald,  whether  they  were  true  or  not, 
could  I  not  prove  that,  although  he  did  not  testify;  to  it  on  direct 
examination  ?  Anything  that  would  tend  to  show  his  bitterness  and 
feeling  toward  Judge  Archbald  or  anything  that  he  may  have  stated 
falsely  about  Judge  Archbald  would  be  competent  as  showing  bias. 

The  PREsmENT  pro  tempore.  Undoubtedly ;  but  the  Chair  does  not 
know  what  the  particular  evidence  is. 

Mr.  Worthington.  I  am  proposing  to  bring  out  clearly  that  before 
the  Interstate  Commerce  Commission,  before  the  Attornejr  General, 
and  before  the  Judiciary  Conunittee  this  witness  said  distinctly  that 
his  case  lay  idle  for  26  months — that  was  the  case  of  Peale  against 
the  Marian  Coal  Co. ;  that  it  lay  idle  until  he  ventured  to  bring  suit 
before  the  Interstate  Commerce  Commission  against  the  Delaware, 
Lackawanna  &  Western  Railroad  Co.,  and  that  then  Judge  Arch- 
bald, who  had  not  been  in  the  court  for  several  months,  got  Judge 
Witmer  to  take  up  the  case  and  push  it  along  and  make  a  decree, 
which  he  says  ruined  him.  Is  not  that  competent  on  the  question  of 
bias? 

The  PREsmENT  pro  tempore.  Does  counsel  propose  to  examine  the 
witness  about  testimony  which  he  gave  before  the  Judiciary  Com- 
mittee and  which  testimony  has  not  been  brought  out  in  the  examina- 
tion here  ? 

Mr.  Worthington.  Certainly;  for  the  purpose  of  showing  his 
bias. 

The  PnEsmENT  pro  tempore.  The  Chair  thinks  counsel  is  entitled  to 
show  bias,  but  not  in  that  way.  It  would  open  the  door  widely  to  the 
examination  of  this  witness  upon  every  subject  connected  with  this 
case,  whether  it  be  a  matter  that  has  been  brought  out  by  the  man- 
agers or  not.  There  would  be  no  limitation  whatever  under  the  rule 
as  suggested  by  coiinsel  for  the  respondent.  The  door  would  be 
absolutely  thrown  wide  open,  without  any  restrictions  or  limitations 
as  to  the  whole  subject  matter  of  the  case,  if  that  rule  is  correct. 

The  Chair  does  not  wish  to  be  understood  as  ruling  against  the 
right  of  counsel  to  show  those  facts,  but  not  in  this  way. 

Mr.  Worthington.  Very  well. 

Q.  (By  Mr.  Worthington.)  Now,  I  understood  you  to  testify  on 
your  direct  examination  that  when  this  silent-party  paper  was  pre- 
pared, which  gave  you  a  one-third  interest,  you  did  expect  to  have 
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an  interest  in  this  Katydid  purchase  and  sale,  and  that  afterwards 
you  notified  Williams  that  you  released  him.  Is  that  right? — ^A.  I 
did;  yes,  sir. 

Q-  When  was  it  you  released  him? — ^A.  I  do  not  remember  the 
exact  date. 

Q.  Was  it  before  you  came  down  before  the  Interstate  Commerce 
Commission  and  the  Attorney  General  ? — ^A.  It  was. 

Q.  It  was  ?— A.  Yes,  sir. 

Q.  Now^  I  will  ask  you  whether  this  took  place  before  the  Attorney. 
General,  when  Mr.  Cockrell  was  there,  on  or  about  the  12th  of  Feb- 
ruary? 

Mr.  Manager  Floyd.  I  object  to  anything  that  took  place  before 
the  Attorney  General,  because  I  did  not  a^  the  witness  any  ques- 
tions about  that,  unless  counsel  will  say  that  he  means  to  contradict 
some  statement  that  the  witness  did  make. 

Mr.  WoBTHiNGTON.  I  do  mean  to  show  that  he  then  stated  that  he 
still  had  the  one-third  interest. 

Mr.  Manager  Floyd.  I  object,  on  the  statement  of  counsel,  because 
he  is  asking  this  witness  ceitain  questions  and  is  then  trying  to  con- 
tradict statements  which  he  himself  has  brought  out,  not  that  we 
brought  out. 

Mr.  WoBTHiNGTON.  That  was  brought  out  by  the  managers.  That 
is  my  recollection  and  that  of  my  associates  here. 

The  PBBsmBNT  pbo  tbmfobe.  The  Chair  will  have  to  have  infor- 
mation on  that  point — ^by  whom  it  was  elicited.  If  it  was  elicited  by 
the  managers,  counsel  undoubtedly  have  the  right  to  cross-examine 
the  witness  on  it. 

Mr.  Manager  Floyd.  I  desire  to  state  further  that  what  counsel 
propose  to  show  is  wholly  inmiaterial.  Counsel  can  only  contradict 
the  witness  upon  material  matters,  and  so  far  as  the  purposes  of  this 
case  are  concerned,  we  regard  that  proposed  testimony  as  wholly 
immaterial.  What  happened  before  the  Attorney  General,  or  the 
statements  that  counsel  propose  to  quote  that  he  expects  to  prove 
the  witness  then  said,  we  regard  as  absolutely  immaterial  to  the 
issues  in  this  case. 

Mr.  WoBTHiNGTON.  Let  me  read  from  the  proceedings  in  this 
case,  page  429.    He  was  asked  by  Mr.  Manager  Floyd  : 

Then,  did  you  afterwards  claim  any  interest  under  that  contract? 

The  Pbesident  pbo  tempobe.  Who  asked  the  question  ? 

Mr.  WoBTHiNGTON.  This  is  a  question  put  to  him  by  the  manager 
who  is  now  objecting  to  my  going  on. 

Mr.  Manager  Floyd.  From  what  page  are  you  reading,  Mr.  Worth- 
ington? 

Mr.  WoBTHiNGTON.  Page  429,  just  a  little  above  the  middle  of  the 
page : 

Q.  Then,  did  you  afterwards  claim  any  interest  under  that  contract? — A, 
When  I  found 

Then  there  was  an  objection  and  discussion  followed,  which  I  will 
not  read.    Then  Mr.  Manager  Floyd  said : 

I  think  the  whole  transaction  should  come  out.  Even  if  it  does  not  affect 
him,  the  Senate  ought  to  have  the  full  tninsaction  in  order  that  it  may  be  under- 
stood. 

The  Pbesident  pbo  tempobe.  If  the  Chair  understands  the  purport  of  the 
qaestlon,  it  is  legitimate. 
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Mr.  Manager  Floyd.  I  might  explaln- 


The  President  pbo  tempobe.  It  is  no-  necessary.  The  Chair  has  ruled  with 
the  manager. 

Q.  (By  Mr.  Manager  Floyd.)  Answer  the  question. — A.  I  afterwards  with- 
drew or  released  Mr.  Williams  from  any  interest  that  I  might  hare  in  the  sale 
of  that  property. 

The  President  pro  tempore.  The  Chair  thinks  the  question  can 
be  asked. 

Q.  (By  Mr.  Worthington.)  I  will  ask  you  whether  or  not  before 
the  Attorney  General  on  or  about  the  12th  of  February  last,  this  did 
not  occur 

Mr.  Manager  Floyd.  Mr.  President,  we  do  not  question  the  right 
of  counsel  to  cross-examine  the  witness  upon  that  proposition,  but 
we  do  question  his  right,  unless  the  witness  has  made  some  contrary 
statement  here,  to  read  that  book. 

Mr.  Worthington.  I  have  just  brought  out  that  upon  the  question 
asked  him  by  Mr.  Manager  Floyd  the  witness  said  he  told  Williams 
he  had  released  him.  He  told  him  that  was  before  he  came  down 
here.  I  want  to  prove  that  when  he  came  down  here  he  then  made 
the  statement  that  he  still  had  the  one-third  interest. 

The  President  pro  tempore.  The  counsel  will  ask  the  question. 

Q.  (By  Mr.  Worthington.)  Beading  from  the  bottom  of  page  138 
of  volume  1  of  the  proceedings  before  the  Judiciary  Committee  of 
the  House — 

The  Attorney  General.  What  was  the  sum  placed  on  the  other  option? 
Mr.  BoLAND.  $4,500.    Now,  I  put  myself  in  this  proposition  because  I  wanted 
to  Itnow  where  I  stood 

The  President  pro  tempore.  The  Chair  thinks  that  counsel  ought 
to  confine  himself  to  the  particular  point  ruled  by  the  Chair^  that 
he  has  a  right  to  show  it  by  cross-questioning  upon  the  particular 
evidence  elicited  by  the  managers. 

Mr.  Worthington.  I  thought  it  was  only  fair  to  the  witness  and 
to  the  Senate  that  I  should  read  the  immediate  question  which  led 
to  it.    It  is  the  next  question  which  is  based  on  this. 
'  The  President  pro  tempore.  Very  well. 

Mr.  Worthington.  Mr.  Boland  says :  • 

Now,  I  put  myself  in  this  proposition  because  I  wanted  to  Icnow  where  I 
stood,  so  that  I  could  talk  and  wouldn't  be  talking  from  hearsay,  as  I  knew 
how  utterly  helpless  I  was  with  the  influence  I  was  up  against. 

Mr.  GocKRELL.  In  other  words,  you  and  Mr.  Williams  and  Judge  Archbald 
were  three  partners  in  the  sale  of  this  culm  bank? 

Mr.  BoLAND.  Yes. 

Q,  [To  the  witness.]  Did  you  so  testify? — A.  I  did. 

Mr.  Manager  Floyd.  Mr.  President,  I  do  not  tmderstand  that  that 
contradicts  anything  this  witness  has  said  here  in  any  particular. 

The  President  pro  tempore.  Does  the  counsel  claim  that  that  con- 
tradicts the  former  statement  of  the  witness  ? 

Mr.  Worthington.  I  do. 

The  President  pro  tempore.  If  the  counsel  claims  that  it  does, 
it  is  proper  evidence. 

Q.  (By  Mr.  Worthington.)  How  was  it  that  Judge  Archbald 
took  away  your  trial  bv  jury  ? — A.  By  taking  into  his  court  the  case 
which  should  be  brought  in  the  local  courts,  which  he 

Mr,  Manager  Floyd.  Mr.  President,  we  object. 
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The  President  pro  tempore.  The  Chair's  attention  was  diverted 
for  the  moment.    What  was  the  question  ? 

Mr.  Manager  Floyd.  The  counsel  asked  the  witness  how  it  was 
that  Judge  Archbald  took  away  his  trial  by  jury. 

The  President  pro  tempore.  The  stenographer  will  read  the  ques- 
tion. 

The  Reporter  read  as  follows : 

Q.  How  was  it  that  Judge  Archbald  took  away  your  trial  by  Jury? 

Mr.  Worthington.  I  base  that  upon  this,  which  happened  yester- 
day  

The  PRE8n)ENT  pro  tempore.  The  counsel  will  ask  the  question. 
The  question  is  legitimate.  The  Chair  understands,  of  course,  that 
it  was  elicited  by  the  managers.    Was  it  not? 

Mr.  Manager  Floyd.  It  was  not  elicited  by  the  managers. 

Mr.  Worthington.  I  was  about  to  call  the  attention  of  the  Presi- 
dent to  what  did  happen  on  cross-examination.  I  read  from  page 
877  of  the  Congressional  Eecord : 

Q.  Yon  hold  Judge  Archbald  responsible  for  the  delay  before  the  suit  was 
brought  In  his  court? 

That  was  my  question.    Then  he  said : 

I  hold  Judge  Archbald  responsible  for  taking  away  our  trial  by  jury.  He 
had  no  right  to  do  so. 

That  was  volunteered  by  the  witness. 

The  PREsroENT  pro  tempore.  That  is  not  material  at  all  to  this 
case.  It  is  not  stated  in  the  articles  of  impeachment  that  he  had 
deprived  anybody  of  the  right  of  trial  by  jury. 

Mr.  Worthington.  It  is  on  page  377  of  the  record.  I  should  like 
to  have  the  paper  on  page  489,  the  "  To  whom  it  may  concern  "  paper. 

Mr.  Manager  Clayton.  What  page  is  it  in  the  record? 

Mr.  Worthington.  Page  489  of  the  hearings  before  the  House 
Judiciary  Committee. 

Mr.  Manager  Floyd  handed  a  paper  to  Mr.  Worthington. 

Mr.  Worthington.  This  is  a  photographic  copy.  It  is  just  as 
good. 

[To  the  witness.]  Will  you  look  at  this  paper,  which  is  dated  July 
81,1911? 

Mr.  Manager  Floyd.  Mr.  President,  we  object. 

The  President  pro  tempore.  What  is  the  objection  of  the  man- 
ager? 

Mr.  Manager  J^loyd.  My  objection  is  that  the  paper  was  not  in 
evidence  and  was  not  mentioned  by  the  managers  in  any  way  in  the 
examination  in  chief,  and  the  counsel  himself  brought  out  Avhatever 
reference  has  been  made  in  the  testimony  upon  the  cross-examination. 
We  do  not  desire  to  oflFer  that  testimony  in  evidence.  We  consider  it 
immaterial  and  irrelevant.  I  do  not  think  the  counsel  has  a  right  to 
cross-examine  upon  it. 

Mr.  Worthington.  It  is  a  paper  that  has  not  yet  been  referred  to, 
I  submit. 

Mr.  Manager  Floyd.  Then  we  object  because  the  counsel  is  not 
confining  himself  to  a  proper  cross-examination. 

Mr.  WORTHINGTON.  I  offcr  this  evidence  for  the  purpose  of  show- 
ing, in  connection  with  the  other  matters  in  the  case,  that  this  wit- 
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ness  is  biased  a^inst  Judge  Archbald,  and  to  show  that  he  was  con- 
cocting papers  in  his  office  to  his  detriment.  I  do  not  see  how  the 
Presioent  of  the  Senate  can  judge  about  the  competency  of  it  without 
having  it  read.  I  recollect  that  when  there  was  a  paper  offered  by 
the  managers,  early  in  these  proceedings,  we  objected  to  its  going 
into  the  record,  but  it  was  decided  that  it  must  be  read  so  that  the 
question  could  be  passed  upon. 

The  President  pro  tempore.  The  paper  may  be  read  if  desired. 
The  Senate  has  the  same  right  to  hear  it  as  the  Presiding  Officer.  It 
is  now  being  read  simply  for  the  information  of  the  Senate. 

Mr.  WoRTHiNGTON.  Certainly ;  I  understand  that. 

The  Secretary  read  as  follows : 

ScBANTON,  Pa..  July  91,  J9tl. 
To  whom  it  may  concern: 

TbiB  is  to  certify  that  I,  Edward  Williams,  called  on  W.  P.  Boland  about 
December  15, 1910,  with  a  note  of  R.  W.  Archbald,  Judge  of  the  Interstate  Com- 
merce Court,  for  $500,  to  have  said  note  discounted.  I  did  not  tell  Boland  at 
the  time  that  the  Judge  knew  that  I  was  going  to  call  on  him  to  discount  the 
above-mentioned  note.  I  only  informed  him  about  July  25,  1911,  that  he  made 
a  mistake  in  not  discounting  said  Archbald  note,  as  he  was  interested  in  the 
case  of  John  W.  Peale  v.  Marian  Coal  Co.,  which  was  then  before  the  United 
States  court,  and  he  would  have  saved  all  of  the  costs  had  he  discounted  the 
note. 

E.  J.  Williams,     [seal.] 

A«  M.  Blackmobe. 

The  President  pro  tempore.  What  is  the  question  that  the  counsel 
asked  with  reference  to  this  paper? 

Mr.  WoRTHiNGTON.  The  question  is  whether  that  paper  was  con- 
cocted in  his  office  under  his  direction. 

Mr.  Manager  Floyd.  I  do  not  think  it  is  fair  to  the  witness  to  use 
that  language — ^that  it  was  concocted  in  his  office.  I  think  the  coun- 
sel ought  to  use  some  other  language. 

Mr.  Manager  Clayton.  You  ought  to  treat  the  witness  with'respect. 

Mr.  Manager  Floyd.  Certainly. 

Mr.  WORTHINGTON.  I  wiU  substitute  the  word  "  i)repared "  for 
"  concocted,"  if  that  pleases  my  honorable  friend,  and  if  that  will  be 
more  consistent  with  my  duty  to  the  witness,  who  does  not  seem  to  be 
worrying  himself. 

The  President  pro  tempore.  If  the  Chair  remembers  correctly,  the 
managers  brought  out  the  fact  as  to  the  presentation  of  this  note  for 
discount  and  the  refusal  of  the  witness  to  discount  it,  and  the  reason 
he  gave  for  so  refusing.    Am  I  correct  in  that  ? 

Mr.  Manager  Floyd.  Yes,  sir ;  that  is  correct. 

The  President  pro  tempore.  Under  those  circumstances  it  seems 
to  the  Chair  that  the  counsel  is  entitled  to  go  fuUv  into  that  question 
to  show  all  the  motives  of  the  party  and  throw  light  on  his  testimony. 

Q.  (By  Mr.  Worthington,  handing  paper.^  Do  you  recognize  the 
signature  of  Mr.  Williams  to  that  paper? — A.  (Examining.)  I  do; 
yes.  sir. 

Q.  And  of  Miss  Blackmore,  the  witness? — A.  I  do. 

Q.  Do  you  know  anything  about  the  creation  of  that  paper? — A. 

I  do. 
Q.  What? — A.  Mr.  Williams  was  making  several  statements  to  me 
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dangerous  for  me  to  say  anything  about  Judge  Archbald  when  I  had 
to  prove  it  by  a  friend  of  his  umess  I  got  it  reduced  to  writing.  I 
consequently  told  Mr.  Williams  that  if  lie  was  telling  me  the  truth, 
the  only  way  he  could  prove  it  to  me  was  to  put  it  in  writing;  if  he 
was  making  those  charges  against  his  friend  Judge  ArchbsQd  that 
he  had  to  substantiate  me  with  a  written  statement,  so  that  I  might 
be  fortified  if  I  did  say  something  detrimental  to  Judge  Archbald. 
That  is  why  I  asked  Mr.  Williams  for  this  paper. 

Q.  You  dictated  it  to  a  stenographer  ? — A.  Mr.  Williams  told  me, 
in  his  way,  where  I  made  the  mistake,  and  he  recited  that  to  the 
stenographer  and  she  put  it  in  the  shape  that  was  satisfactory  to  him 
and  as  he  wanted  to  convey  that  to  me.  That  is  how  it  was  con- 
cocted, Mr.  Worthington. 

Q.  Who  was  the  stenographer  (—A.  I  think  Miss  Mary  Boland. 

Q.  Do^  you  not  know  ? — A.  No ;  it  was  Miss  Blackmore  there  who 
wrote  this  paper. 

Q.  Were  you  there  (-r-A.  I  was  in  that  neighborhood ;  I  wad  around 
there;  but  could  not  exactly  say,  because  so  many  things  have  been 
on  my  mind.  I  can  not,  right  off,  tell  you  just  what  occurred  two 
years  ago  or  a  year  ago. 

Q.  If  vou  are  not  sure  you  were  there,  how  can  you  tell  how  it  was 
prepared  ? — ^A.  I  was  there,  because  the  paper  was  delivered  to  me. 

Q.  Were  you  in  the  room  when  it  was  typewritten? — ^A.  I  would 
not  deny  it.  If  I  could  answer  that  clearly,  I  would  not  deny  that 
I  do  not  know  whether  I  was  or  not.  There  is  nothing  about  this 
paper  I  want  to  deny  of  its  origination  or  ite  possession. 

Q.  You  kept  it  until  when  ? — A.  I  kept  it  until  I  came  to  Wash- 
ington. 

Q.  And  you  had  a  photographic  copy  made  of  it,  did  you  not? — 
A.  Yes;  I  wanted  to  be  sure  I  would  not  lose  it ;  if  I  lost  the  original 
that  I  would  have  a  photographic  copy. 

Q.  (Handing  paper.)  Look  at  this  paper  and  state  whether  that 
is  the  photographic  copjr,  or  were  two  of  them  made? — ^A.  (Examin- 
ing.) I  had  photographic  copies  made.  Whether  this  is  one  or  not, 
1  know  I  had.    I  think  this  is  one. 

Q.  When  did  you  have  that  done? — ^A.  Immediately  after  I  got 
this  letter.    I  think  I  did. 

Mr.  WoBTHiNGTON.  This  photographic  copy  had  better  be  marked 
in  evidence.  It  is  not  necessary  to  read  it.  It  is  the  same  as  the 
original,  of  course. 

The  original  was  marked  "  Exhibit  K,"  and  the  photographic  copy 
was  marked  "  Exhibit  L." 

Q.  (By  Mr.  Worthington.)  In  the  letter  to  Mr.  Cockrell,  of  the 
Interstate  Commerce  Commission^  which  was  read  yesterday,  you 
referred  to  "the  date  you  mention."  It  is  on  page  379  of  the 
record.  Let  me  remind  you  of  the  letter,  Mr.  Boland,  dated  Feb- 
ruary 1, 1912,  at  Scranton-  under  the  heading  of  the  Marian  Coal  Co., 
addressed  to  Mr.  Allen  V.  Cockrell,  Esq.,  Washington,  D.  C.  It  is  as 
follows : 

Mabian  Coal  Co., 
Scranton,  Pa.,  February  J,  1012. 
Allen  V.  Cockbell,  Esq.,  Washington,  D.  C. 

Dear  Sib:  I  have  secured  additional  information  along  the  lines  that  I  spolce 
to  you  and  the  other  parties  about  and  will  be  ready  on  the  date  you  mention. 
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Did  Mr.  Cockrell  mention  the  date  to  you  by  letter,  telephone, 
conversation,  or  how  I — ^A.  I  am  not  clear  off  what  that  date  meant. 
I  do  know  that  I  told  Mr.  Cockrell,  and  I  told  the  Attorney  General, 
and  I  told  Commissioner  Meyer,  and  I  told  Conmiissioner  Clements 
that  I  had  a  lot  of  information  that  I  had  not  time  to  close  up.  I  had 
a  lot  of  information  that  would  involve  others  with  the  judj^e,  and  I 
felt  I  might  be  misunderstood  at  that  particular  time  as  using  it  for 
political  purposes,  and  consequently  mere  was  a  lot  of  things  that 
were  kept  out  for  that  purpose.  I  did  not  want  to  injure  any  man 
because  I  was  not  in  politics,  only  so  far  as  to  vote  for  a  good  candi- 
date. 

Mr.  Manager  Floyd.  We  object  to  that. 

Mr.  WoRTHiNOTON.  It  has  not  the  slightest  reference  to  the  ques- 
tion asked  the  witness. 

The  President  pro  tempore.  The  Chair  will  rule  it  out  and 
direct  the  witness  to  answer  as  asked. 

Q.  (By  Mr.  WoRTHiNGTON.)  You  say  you  can  not  tell  what  you 
refer  to  in  that  letter  when  you  said,  "  will  be  ready  on  the  date  you 
mention  "  ? — ^A.  I  can  not  give  it  to  you  now.    I  am  not  clear  on  that. 

Q.  Do  you  know  whether  or  not  after  Mr.  Watson  had  ceased  his 
efforts  in  the  matter  about  which  you  have  testified,  he  returned  any 
papers  to  you  or  to  your  brother? — ^A.  I  do  not  remember  getting 
any  paper  back  from  Mr.  Watson.    I  gave  him  none.' 

0.  Do  you  know  what  paper  was  referred  to  in  the  letter  of 
Judge  Archbald  to  your  brother  dated  November  18,  1911,  in  which 
lie  said  he  returned  the  paper? — A.  I  do  not  think  I  ever  gave  Mr. 
Watson  any  paper. 

Q.  Mr.  Boland,  you  do  not  understand  my  question  entirely.  There 
is  already  in  evidence  a  letter  from  Judge  Archbald  to  your  brother 
beffinninff  "  My  Dear  Christy,"  dated  November  13,  1911,  and  at  the 
end  of  it  ne  said,  I  return  you  papers  or  certain  papers.  I  am  asking 
you  what  those  were,  or  where  they  are? — A.  I  can  not  answer  that 
question.    I  do  not  know. 

Q.  You  will  correct  me  if  I  am  wrong,  but  I  think  in  your  testi- 
mony before  the  Judiciary  Committee,  in  referring  to  this  con- 
spiracy which  you  told  us  about  yesterday,  in  which  Judge  Archbald 
and  the  railroads  were  a  party,  you  referred  to  it  as  the  Black  Hajid 
and  the  Mafia. 

Mr.  Manager  FloVd.  We  object,  Mr.  President.  We  did  not  bring 
out  any  testimony  of  that  kind. 

Mr.  WoRTHiNGTON.  On  page  1734,  I  will  ask  you  whether  you 
said 

The  President  pro  tempore.  Wait  a  moment. 

Mr.  Manager  Floyd.  We  object  to  the  question  put  in  that  way. 

Mr.  WoRTHiNGTON.  May  I  read  it? 

The  President  pro  tempore.  The  Chair  will  ask  the  counsel  if  it 
relates  to  matters  brought  out  on  direct  examination? 

Mr.  WoRTHiNGTON.  I  confess,  Mr.  President,  that  after  the  cross- 
examination  of  this  witness  had  proceeded  as  far  as  it  did  yesterday 
without  any  objection  being  made  by  the  managers  or  by  anybody 
else  I  had  supposed  we  would  be  permitted  to  go  on  and  proceed  on 
those  lines  to-day;  so  I  did  not  examine  his  direct  examination  to 
see  as  to  which  of  those  lines  he  has  testified  on  his  direct,  but  he  cer- 
tainly did  give  testimony  which  the  managers  claim  tends  to  show 
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that  Judge  Archbald  was  engaged  in  a  conspiracy  with  Mr.  Williams 
and  with  Mr.  Watson  afterwards.  I  cross-examined  him  yesterday 
for  the  purpose  of  showing  or  trying  to  show,  as  I  thought,  that  his 
views  on  this  subject  of  Judge  Archbald  and  a  conspiracy  generally 
were  absolutely  unfounded  and  originated  in  a  disordered  brain. 

Now,  I  want  to  pursue  that  for  the  purpose  of  showing  that  he  has 
got  into  his  head  that  they  are  Black  Hana  people  of  the  same  order  as 
the  Italian  organization  which  is  called  the  Mafia,  and  which  I 
understand  to  be  a  collection  of  cutthroats ;  and  I  was  about  to  read 
from  his  testimony  before  the  Judiciary  Committee  where  he  used 
that  very  language  in  reference  to  them. 

The  President  pro  Iempore.  The  Chair  does  not  think^  unless  it  is 
in  rebuttal  of  testimony  elicited  by  the  managers,  that  it  is  imder  the 
rule  in  Federal  courts  admissible  to  pursue  a  cross-examination  which 
has  no  connection  with  anything  brought  out  by  the  direct  exami- 
nation. 

The  Chair  will  state  that  yesterday  a  good  many  things  were  asked 
by  counsel  on  cross-examination  which,  if  they  had  been  objected  to, 
the  Chair  would  have  ruled  out;  but  the  fact  that  they  were  not 
objected  to  does  not  warrant  the  examination  of  the  witness  still  fur- 
ther upon  a  line  which  would  not  be  within  the  rule. 

Mr.  WoRTHiNGTON.  Very  well. 

The  President  pro  tempore.  The  Chair  will  be  disposed  to  recog- 
nize the  right  of  examination  to  the  utmost  as  to  anything  which 
was  elicited  by  the  managers  in  the  direct  examination. 

Mr.  Worthington.  I  leave  that  subject,  Mr.  President.  I  under- 
stand now  the  Chair  to  rule  that  this  is  a  repetition  of  his  ruling, 
and  where  I  wish  to  cross-examine  this  witness  to  show  his  bias 
against  Judge  Archbald  I  can  not  ask  about  that,  unless  there  is  some 
reference  to  it  in  the  direct  examination;  but  I  may  bring  it  out  in 
another  way  at  a  later  stage  in  the  case. 

The  President  pro  tempore.  The  Chair  does  not  think  it  would  be 
competent  to  lay  down  the  rule  suggested  by  the  counsel.  For  the 
reason  previously  given  it  would  aosolutely  destroy  the  rule  which 
prohibits  the  examination  of  witnesses  upon  matters  not  brought  out 
m  direct  examination,  and  there  would  be  no  limitation  thereafter, 
and  counsel  upon  cross-examination  could  go  to  the  utmost  extent 
in  the  examination  of  a  witness. 

Mr.  Worthington.  I  do  not  wish  to  be  persistent  about  it,  but  cer- 
tainly I  have  a  right  at  some  time  or  other  to  show  that  this  wit- 
p^  has  a  deadly  bias  and  prejudice,  an  unreasonable  bias,  as  I 
think,  against  Judge  Archbald. 

The  Rmesidbnt  pro  tempore.  There  is  no  question  about  the  coun- 
sel's right  in  the  matter. 

Mr.  Worthington.  The  President  holds  that  I  can  not  do  it  on 
cross-examination,  and  the  question  is  how  it  may  come  up  later. 

The  President  pro  tempore.  The  Chair  does  not  rule  on  that,  but 
the  Chair  rules  that  the  counsel  can  not  do  it  by  the  infraction  of 
another  rule.  The  counsel  can  cross-examine  the  witness  in  any  way 
that  may  disclose  that  fact  without  going  into  subjects  matter  relating 
to  this  case  which  were  not  brought  out  in  the  direct  examination. 
Counsel  are  not  concluded  by  that.  There  are  two  ways  in  which 
counsel  can  reach  all  that  is  wanted.  One  is  by  proving  the  same 
by  other  parties  and  the  other  by  introducing  the  witness  as  his  own. 
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Mr.  WoRTHiNGTON.  I  think  we  will  reserve  these  questions,  then, 
until  we  come  to  introduce  our  own  witnesses,  when  we  will  offer  his 
declarations  and  statements  as  independent  evidence  on  our  owi;i  part. 

[To  the  witness.]  Who  was  it  gave  you  the  information  about  the 
Pennsjflvania  Central  Brewing  Co.'s  estimate  of  the  value  of  the 
Kubraid  dump? 

The  WrrNESs.  I  think  it  was  the  man  in  charge  of  the  coal  departr 
ment.  I  do  not  know  his  name,  but  I  think  I  got  that  information 
from  him;  that  the  bank  was  not  large  enough  to  consider;  that  ibaj 
were  not  prepared  at  that  time  to  take  the  thing  over. 

Q.  Was  he  the  man  who  told  you  that  the  value  of  the  dump  or 
the  quantity  of  coal  in  it  had  shrunk  after  it  was  found  you  had 
something  to  do  with  it? — A.  No,  sir;  he  did  not  tell  me  anything  of 
that  kind. 

Q.  Where  did  you  get  that  information? — ^A.  I  got  that  informa- 
tion from  the  statement  he  made  to  me  and  the  statement  Mr.  Bob- 
ertson  made  to  me  and  the  personal  knowledge  I  had  of  the  bank 
myself.  I  was  on  it.  I  found  in  talking  with  Mr.  John  M.  Robert- 
son at  one  time  that  he  claimed  tiiere  was  about  100,000  tons  of  coal 
there,  and  when  this  man  told  me  that  the  Pennsylvania  people  or 
the  Hillside  Coal  &  Iron  people  had  only  estimated  35,000  tons,  I 
felt  that  that  was  not  right,  and  I  told  Mr.  Williams  then  that  I 
believed  the  reason  of  the  shrinkage  was  on  account  of  my  connection 
with  it. 

Q.  Did  you  know  that  the  contract  Judge  Archbald  had  prepared 
to  be  executed  in  the  matter  of  the  sale  to  Mr.  Conn  was  in  J  udge 
Archbald's  name? — A.  I  did. 

Q.  How  did  you  know  that  ? — A.  Mr.  Williams  told  it  to  me. 

Q.  That  is  all  you  know  about  it? — A.  That  was  all  I  knew  about 
it;  yes. 

Q.  Did  Mr.  Williams  tell  you  that  Judge  Archbald  was  going  to 
have  it  in  his  own  name  and  not  have  Williams's  name  in  it? — A. 
Yes,  sir;  he  did. 

Q.  And  that  Williams  objected  to  it? — A.  Yes,  sir. 

Q.  And  then  it  was  prepared  with  Judge  Archbald's  name  and 
Williams's  name  both  in  it? — A.  Yes,  sir;  he  told  me  those  things. 

Q.  You  said  yesterday  something  about  Williams  showing  you  a 
paper  from  the  window  of  Jud^e  Archbald's  office,  and  you  saia  that 
was  something  in  connection  with  this  lighterage  matter,  as  I  under- 
stood you.  I  wish  you  would  explain  ttiat  for  my  benefit. — ^A.  He 
told  me  about  how  judge  Archbald  felt  when  Capt.  May  refused  to 
give  him  this  bank. 

Q.  Mr.  Boland,  I  am  only  asking  you  about  Williams  exhibiting 
that  paper  at  the  window.  'What  windows  was  it,  and  where? — ^A. 
He  snowed  that  paper  at  the  window.  I  want  to  tell  you  how  he 
came  to  show  it  to  me. 

Q.  I  do  not  care  about  that.  What  I  want  to  know  is  where  the 
window  was? — A.  The  post-office  building  and  the  Republican 
Building  are  side  bv  side.  There  is  a  space  of  about  30  feet  oetween 
them.  The  office  of  Judge  Archbald  was  on  the  second  floor,  and  my 
office  was  on  the  second  floor  in  the  Republican  Building  directly 
opposite  Judge  Archbald's  office,  and  we  could  see  people  coming  in 
and  see  each  other  at  all  times  of  the  day. 
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Q.  Was  the  window  of  Judge  Archbald's  office  directly  opposite 

your  office,  or  was  it A.  It  was  just  about  like  that  door  there 

[indicatiuffl  on  the  south  side. 

Q.  The  Federal  building  in  which  the  judge's  office  was  fronts  on 
what  street? — ^A.  It  fronts  on  Washington  Avenue  and  Linden 
Street.    It  is  on  a  comer.    There  are  entrances  on  both  streets. 

Q.  On  what  side  of  that  building  is  Washington  Avenue — ^north, 
south,  east,  or  west? — ^A.  On  the  east  side. 

Q.  The  window  of  the  judge's  office  you  speak  of  is  on  the  what 
side? — A.  On  the  south  side. 

Q.  How  far  from  the  east  end  of  the  building  is  the  window  on 
the  south  side  where  this  paper  was  exhibited  to  you? — ^A.  I  should 
say  it  was  about  40  feet. 

Q.  About  40  feet  from  the  front  of  the  building? — ^A.  No;  from 
Judge  Archbald's  office  window  to  my  office  window. 

Q.  I  am  asking  you  how  far  it  was  from  the  window  where  this 
paper  was  exhibited  to  }'ou  to  the  east  line  of  the  Federal  build- 
mg. — ^A.  I  could  not  say  that.  I  could  not  say  which  one  of  the  two 
windows  he  showed  it  to  me  from. 

Q.  How  far  was  the  nearest  window  from  that  street? — A.  From 
the  street? 

Q.  Yes;  fr(Hn.the  east  front  of  the  building  on  that  street  you  men- 
tioned.— A.  I  could  not  say  whether  it  was  10  or  12  feet  or  less  than 
that. 

Q.  It  was  very  close  to  the  street,  was  it  ? — A.  Yes,  sir. 

Q.  Could  you  give  us  any  description  of  the  paper  that  Mr.  Wil- 
liams exhibited  to  you  from  the  window? — A.  It  seemed  to  be  a 
paper — ^if  I  am  permitted  to  handle  this  paper — it  seemed  to  be  in 
the  form  of  loose  leaflets  that  was  not  prepared — that  is,  what  was 
in  typewriting  form — ^the  paper  he  showed  me.  I  was  not  near 
enougn  to  recognize  the  contents  of  the  paper,  but  he  held  the  paper 
up  in  that  shape  before  the  window. 

Q.  And  you  arranged  that  witii  him  in  advance? — ^A.  No;  he  told 
me  what  the  jud^e  was  doing,  and  then  I  wanted  to  see  in  what 
shape  it  was  in  if  it  was  in  book  form. 

Q.  He  had  told  you  before  this  that  it  was  something  about  the 
Lighterage  cases,  I  understood  you  to  say? — ^A.  Yes:  I  Imew  that  it 
was  not  unusual  for  Judge  Archbald  to  have  a  briei,  but  I  thought 
it  was  unusual  for  Judge  Archbald  to  prepare  a  brief. 

Q.  Do  you  remember  that  at  the  time  oi  this  conversation  that  you 
had  with  Williams  in  reference  to  this  Lighterage  case  your  niece 
and  stenographer,  Mary  Boland,  was  making  notes  of  the  conversa- 
tion and  what  Williams  said  about  it? — ^A.  I  told  Mary  Boland  to  be 
«^reful  and  take  note  of  everything  said,  because  I  knew  it  was  a 
case  of  life  and  death 

Q.  You  are  not  answering  the  question. — A.  Yes,  sir.    - 

Q.  Did  she  make  a  memorandum  of  that  conversation  you  had 
with  Edward  J.  Williams  about  the  Lighterage  case  in  the  judge's 
office? — A.  I  did  not  quite  understand  that  question. 

Q.  Did  Mary  Boland  make  a  memorandum  and  in  this  way  note 
all  the  conversation  you  had  with  Williams  in  reference  to  what  was 
going  on  in  the  judge's  office  about  the  Lighterage  case? 

Mr.  Manager  Floyd.  We  object,  Mr.  President. 

The  PREsmENT  pro  tbkpore.  On  what  grounds? 


462  IMPEACHMENT   OF   ROBERT  W.   AROHBALD. 

Mr.  Manager  Floyd.  Because  it  is  immaterial.  We  brought  out 
nothing  about  anything  of  that  kind  and  it  is  not  a  cross-examina- 
tion. The  coimsel  is  aScing  this  witness  about  something  that  would 
be  within  the  knowledge  of  another  witness,  even  if  it  is  material 

The  President  pro  tempore.  The  Chair  thinks  that  counsel  is  en- 
titled to  sift  the  witness  as  to  the  truth  of  the  statement  which  he 
has  made.  That  is  along  the  line  that  counsel  asked  that  question. 
The  question  is  admissible. 

The  Witness.  I  can  only  say  that  she  can  answer  that  best  herself, 
but  my  instructions  to  her  were  to  take 

Q.  I  do  not  care  about  your  instructions  to  her.  I  want  to  ask  if 
you  know  whether  she  did  or  did  not? — A.  I  do  not  know;  I  could 
not  swear  to  that,  Mr.  Worthington.  I  am  only  telling  you  that  I 
told  her  to  do  it. 

Q.  Did  this  conversation  with  Mr.  Williams  about  the  Lighterage 
case  in  the  judge's  oflBce  occur  after  you  had  told  her  to  keep  memo- 
randa of  these  things? — A.  I  would  say  I  think  it  did. 

Mr.  WoRTHiNGix)N.  Very  well.  That  is  all,  Mr.  President,  I  can 
now  ask  this  witness  under  the  rulings  of  the  Chair,  but  I  would  ask 
that  he  be  not  discharged  after  his  examination  is  finished  toda^. 

The  President  pro  tempore.  The  witness  will  retire  subject  to 
recall.    Is  there  further  question  for  this  witness? 

Mr.  Manager  Floyd.  One  moment. 

The  President  pro  tempore.  The  witness  will  remain  for  the 
present. 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Boland,  you  said  that  Mr. 
Williams  showed  you  certain  papers.  Could  you  tell  now  about 
what  those  papers  were  from  the  distance  you  were  when  you  saw 
them  when  hcf  held  them  in  the  window  ? 

The  President  pro  tempore.  The  Chair  will  suggest  to  the  man- 
ager that  the  witness  has  already  expressly  answered  that  question. 

Mr.  Manager  Floyd.  That  is  all. 

The  PREsmENT  pro  tempore.  The  witness  may  retire.  Call  the 
next  witness. 

Mr.  Manager  Floyd.  Our  next  witness  is  Mr.  Loomis. 

Mr.  Manager  Clayton.  Mr.  President,  while  the  next  witness  is 
coming  I  desire  to  offer  a  certified  transcript  of  all  the  proceedings 
in  the  case  of  the  Marian  Coal  Co.  v.  The  Delaware,  Lackawanna  & 
Western  Railroad  Co.,  docket  No.  3592,  and  reports  and  orders  filed 
by  the  commission  in  said  case  on  June  8, 1912,  and  October  19, 1912, 
the  originals  of  which  are  now  on  the  files  and  records  in  the  office 
of  the  Interstate  Commerce  Commission.  This  is  one  of  the  cases 
in  the  Interstate  Commerce  Commission. 

I  also  introduce  in  evidence  a  certified  copy  of  the  record  and  all 
the  papers,  including  all  the  orders,  in  the  case  of  Henry  E.  Meeker 
and  Caroline  H.  Meeker,  copartners  trading  as  Meeker  &  Co.,  v.  The 
Lehigh  Valley  Railroad  Co.,  docket  No.  1180;  the  complaint  and 
answer  in  the  case  of  Henry  E.  Meeker  v.  The  Lehigh  Valley  Rail- 
road Co.,  docket  No.  3235-  and  also  the  report  and  order  of  the 
commission,  dated  June  8,  1911,  in  said  docket.  No.  1180,  and  joint 
report  and  orders  dated  May  7,  1912,  in  said  cases,  the  originals 
of  which  are  now  on  file  and  in  the  records  in  the  office  of  the  Inter- 
state Commerce  Commission.  I  do  not  desire  that  they  be  read,  Mr. 
President,  but  that  they  be  printed  in  the  record. 
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The  President  pro  tempore.  If  there  be  no  objection  on  the  part 
of  counsel 

Mr.  Worthington.  I  should  like  to  have  an  opportunity  to  look 
at  those  papers  before  they  go  in,  to  see  whether  they  are  complete. 
I  make  mat  suggestion,  because,  looking  at  the  first  one,  it  does  not 
appear  to  be  complete. 

Mr.  Manager  Clayton.  I  thought  they  were  complete.  They  pur- 
port to  be  complete,  Mr.  President 

Mr.  Worthington.  Yes;  the  certificate  is  all  right. 

The  President  pro  tempore.  They  will  be  withheld  for  that  ex- 
amination. 

Mr.  Manager  Clayton.  If  they  are  not  complete,  the  deficiency 
can  be  supplied,  and  I  am  quite  willing  that  counsel  may  have  a 
reasonable  opportunity  to  examine  them.  Then,  if  he  agrees  that 
they  are  complete,  they  should  be  printed  in  the  record  as  having 
been  introduced  at  this  time. 

The  President  pro  tempore.  That  direction  will  be  given,  if  it  is 
agreeable  to  counsel. 

The  papers  were  subsequently  ordered  printed  in  the  record : 

U.  S.  S.  Exhibit  47. 

Interstate  Couusrcs  Comuission, 

Washington. 

I,  John  H.  Marble,  secretary  of  the  Interstate  Commerce  Gommiflsioii,  do  hereby 
certify  that  the  papers  hereto  attached  are  true  copies  of  the  complaint  and  answer 
in  the  case  of  Henry  E.  Meeker  and  Caroline  H.  MeeKer,  copartners,  trading  as  Meeker 
&  Company,  against  the  Lehigh  Vidley  Railroad  Company,  Docket  No.  1180,  and  com- 
plaint and  answer  in  the  case  of  Henry  E.  Meeker  against  the  Lehigh  Valley  Railroad 
Company,  Docket  No.  3235.  Also  report  and  order  of  the  commission  dated  June  8, 
1911,  in  the  said  Docket  No.  1180  and  joint  report  arud  orders  dated  May  7, 1912,  in  said 
cases,  the  originals  of  which  are  now  on  file  ana  of  record  in  the  office  of  this  commission. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and  affixed  the  seal  of 
the  commission  this  9th  day  of  December,  1912. 

[seal.]  John  H.  Marble, 

Secretary. 

Before  the  Interstate  Commerce  Commission. 

Henry  E.  Meeker  and  Caroline  H.  Meeker,  complainants,  against  Lehigh  Valley 

Railroad  Company,  defendant. 

To  the  Interstate  Commerce  Commission: 

The  petition  of  the  above-named  complainants  respectfully  shows,  on  information 
and  belief: 

I.  At  all  the  times  hereinafter  mentioned,  the  complainants  were  and  still  are  co- 
partrers.  engaged  in  the  business  of  buying,  shipping  and  selling  anthracite  coal, 
under  the  fim  name  of  ** Meeker  &  Co.  *;  and  ever  since  the  year  1898  they  have 
been  shipping  large  quantities  of  anthracite  coal  over  the  lines  operated  bv  the  de- 
fendant from  mines  and  collieries  situated  in  what  is  known  as  the  ''Wyoming" 
coal  redon,  in  Pennsylvania,  to  tidewater,  at  Perth  Amboy,  New  Jersey,  and  thence 
to  the  New  York  market. 

II.  At  all  such  times  the  defendant  was  and  still  is  a  railroad  corporation,  organized 
and  existing  under  the  laws  of  the  State  of  Pennsylvania,  and  a  common  carrier 
engaged  in  the  interstate  railroad  transportation  of  passengers  and  property,  between 
points  in  the  States  of  Pennsvlvania,  New  Jersey,  and  New  York,  over  its  own  lines 
of  road,  as  well  as  over  other  lines  owned,  leased,  controlled,  or  operated  by  it.  About 
80  per  cent  of  the  defendant's  entire  business  is  the  transportation  of  anwracite  coal 
ana  other  merchandise,  and  about  one-half  of  such  percentage  of  its  business  is  the 
transportation  of  anthracite  coal. 
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III.  In  addition  to  the  complainants  there  have  been  a  number  of  other  shippers 
engaged  in  shipping  anthracite  coal  as  interstate  commerce  over  the  said  lines  oper- 
ated by  the  defendant  from  mines  and  collieries  situated  in  the  said  Wvominscoal 
region  to  tidewater  at  Perth  Amboy,  one  of  whom  was  and  still  is  the  Lehigh  ^^lley 
Coal  Company  (hereinafter  called  the  "Coal  Company''),  a  corporation  organised 
and  existing  under  the  laws  of  the  State  of  Pennsylvania  and  engaged  in  the  busi* 
ness  of  mining  and  buying  anthracite  coal  at  mines  and  collieries  in  the  said  Wyoming 
coal  region  and  shipping  tne  same  as  interstate  commerce  over  the  lines  of  the  defend- 
ant to  tidewater  at  Pertn  Amboy,  New  Jersey,  and  there  selling  it.  Since  Uie  incor- 
poration of  the  Coal  Companv,  the  defendant  has  owned  or  controlled  and  still  owns 
and  controls  its  entire  capital  stock,  and  the  two  companies  have  had  and  still  have 
virtusdly  the  same  officers;  and  at  least  75  per  cent  of  the  anthracite  coal  transported 
by  the  defendant  since  1899  was  owned  by  the  Coal  Company. 

IV.  Substantially  all  the  unmined  anthracite  coal  in  the  United  States  is  contained 
in  a  small  area,  consisting  of  about  496  square  miles,  in  the  northeastern  part  of  Penn- 
svlvania,  in  three  localities,  known  as  the  "Wyoming,"  the  "Lehigh,"  and  the 

Schuylkill.**  Only  a  small  portion  of  such  coal  is  consumed  in  the  immediate 
neighborhood  of  the  mines.  The  greater  portion  of  it  is  consumed  in  the  Eastern  and 
Middle  States;  and  more  than  twenty  per  cent  of  it  is  shipped  to  the  harbor  of  New 
York  City  and  there  marketed. 

V.  The  only  means  of  transporting  coal  from  the  anthracite  region  to  New  York 
Harbor  is  over  the  line  of  the  defendant  and  the  following  other  railroad  companies, 
namely,  the  New  York,  Ontario  and  Western  Railroad  Company,  the  Delaware, 
Lackawanna  and  Western  Railroad  Company,  the  Central  Railroad  Company  of  New 
Jersey,  the  Philadelphia  and  Reading  Kaifroad  Compauv,  the  Erie  Railroad  Com- 
pany, the  New  York,  Susquehanna  and  Western  Railroad  Company,  and  the  Penn- 
sylvania Railroad  Company.  For  many  years  the  said  railroad  companies,  in  addi- 
tion to  their  business  as  common  carriers,  have  owned  and  controlled  large  tracts  of 
coal  lands  and  have  been  engaged,  either  directly  or  indirectly,  through  the  control  of 
coal  companies,  in  mining  and  dealing  in  anthracite  coal;  and,  in  this  manner,  the 
said  companies  control  the  eastern  market  for  a  very  lar^  proportion  of  the  anthracite 
coal  annually  miaed.  The  said  railroad  companies,  mciuding  the  defendant,  but 
excepting  the  Pennsylvania  Railroad  Company,  are  hereinafter  referred  to  as  the 
*  *  Anthracite  Companies. " . 

VI.  Any  charge  made  by  the  defendant  for  transporting  anthracite  coal  from  the 
breakers  9X  the  said  mines  or  collieries  to  tidewater  in  excess  of  the  difference  between 
the  market  price  at  tidewater  and  a  sum  representing  the  price  prevailing  at  the 
breakers,  together  with  the  expenses  of  selling  the  coal  and  a  reasonable  allowance 
for  interest  and  profits,  is  an  unreasonable,  excessive,  unlawful,  and  discriminator 
charge,  because  it  does  not  permit  the  independent  shippers,  including  the  plaintiff, 
to  sell  coal  except  at  a  loss,  and  must  inevitably  result  in  enabling  tne  defendant, 
owning,  as  it  does,  the  capital  stock  of  the  Coal  Company,  to  drive  all  independent 
shippers  out  of  the  market,  for  the  excessive  rates  paid  by  the, coal  company  are 
received  by  the  defendant,  and  the  apparent  losses  to  the  Coal  Company  are  conse- 
quently only  nominal  as  to  the  defendant. 

VII.  For  several  years  prior  to  August  1,  1901,  there  was  in  operation  between  the 
defendant  and  the  various  snippers  of  anthracite  coal,  including  the  complainants, 
an  arran^ment  by  which  it  was  provided  that  the  rate  which  should  be  paid  for 
transportmg  their  coal  to  tidewater  should  be  tHe  difference  between  the  market 
price  at  tidewater  and  the  price  prevailing  at  the  breakers,  the  latter  being  definite 
percentages  of  the  former,  and  altnough  the  defendant  published  nominal  tariff  rates 
and  drew  sight  drafts  each  week  upon  their  shippers  for  transportation  at  such  tariff 
rates,  which  the  shippers  paid,  yet  the  charges  actually  made  to  the  shippers  tor 
transporting  their  coal  were,  in  all  cases,  approximately  the  difference  between  the 
market  price  at  tidewater  and  the  price  prevailing  at  the  breakers,  and  the  accounts 
between  the  defendant  and  the  various  shippers  were  adjusted  accordingly  a  few 
days  after  the  expiration  of  each  month;  ana,  in  case  the  defendant  had  been  over- 
paid upon  the  said  sight  drafts,  it  immediately  returned  the  amount  of  such  over- 
payment to  the  shippers,  respectively. 

VIII.  In  November,  1900,  the  Anthracite  Companies  entered  into  negotiations 
with  various  owners  and  operators  of  the  anthracite  coal  mines  La  the  said  Wyomine 
coal  region  as  to  the  prices  to  be  paid  at  the  breakers  for  anthracite  coal,  and  agreed 
that  such  prices,  when  determined,  should  be  payable  from  November  1,  1900,  and 
that,  meantime,  the  prices  then  prevailing  should  be  paid,  namely,  60  per  cent  of  the 
tidewater  prices  for  prepared  sizes,  45  per  cent  thereot  for  pea  coal,  and  32  per  cent 
thereof  for  buckwheat  coal,  and  that  the  additional  sum,  if  any,  should  be  subse- 
quently paid  as  soon  as  it  had  been  determined. 
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IX.  On  or  before  August  1,  1901,  an  a^eement  was  made  between  the  Anthracite 
Companies  and  a  large  majority  of  the  said  owners  and  operators,  which  determined 
the  price  paid  for  coal  at  me  breakers  in  the  said  Wyoming  coal  region,  shipped  sub- 
sequent to  November  1,  1900,  whereby  it  was  provided  that  the  breaker  pnce  should 
be  65  per  cent  of  the  tidewater  price  for  prenared  sizes,  50  per  cent  thereof  for  pea  coal 
and  40  per  cent  thereof  for  buckwheat  coal;  and  thereupon  the  Coal  Company  ac- 
cordingly ^id  the  said  additional  percentages,  respectively,  for  each  ton  of  coal  pur- 
chased by  it  at  the  breakers  from  said  owners  and  operators  subsequently  to  October 
31,  1900. 

X.  Dming  all  of  the  said  oeriod  between  November  1, 1900,  and  August  1,  1901,  no 
change  had  oeen  made  in  tne  arrangement  existing  between  the  defendant  and  the 
independent  shippers  of  anthracite  coal,  including  the  complainants,  as  to  the  rate 
to  be  paid  for  carrying  their  coal,  as  hereinbefore  stated;  but  it  was  well  understood 
between  the  complainants  and  the  defendant  that  the  usual  allowances  should  bo 
made  to  them  upon  the  freight  chaij^es  paid  by  them,  ecjuivalent  to  the  additional 
price  paid  at  the  breakers  for  coal  shipped  during  the  said  period;  and  for  a  part  of 
the  said  period  between  November  1,  1900,  and  April  1,  1901,  before  the  said  prices 
had  been  definitely  determined  and  when  the  difference  between  the  tidewater  price 
and  the  price  at  the  breakers  represented  a  sum  in  excess  of  the  amount  paid  on  the 
said  sight  drafts,  as  aforesaid,  the  defendant  rendered  statements  of  accounts  to  the 
complainants,  showing  such  difference,  some  of  which  the  complainants  paid. 

XI.  Before  November  1, 1900,  and  August  1^  1901,  the  compL&inants  shipped  about 
eighty-eight  thousand  three  hundred  and  thirty-six  ^88,336)  tons  of  coal  over  the 
defendant's  line  between  the  Wyoming  coal  region  ana  tidewater  at  Perth  Amboy,  a 
distance  of  about  one  hundred  and  sixty-five  (165)  miles,  and  paid  it,  for  such  service, 
an  average  of  about  9  40/100  mills  per  ton  per  mile  for  prepared  sizes  of  coal,  ana 
about  7  5/100  mills  per  ton  per  mile  for  smaller  sizes,  the  total  sum  of  one  hundred 
and  twenty-nine  thousand  nine  hundred  and  eighty-nine  dollars  and  eighteen  cents 
(1129,989.18),  whereas  the  amount  which  they  should  have  paid  pursuant  to  the  said 
understanding,  based  upon  the  difference  between  the  market  prices  at  tidewater 
and  the  respective  prices  for  tho  same  coal  prevailing  at  the  breakers,  was  only  one 
hundred  and  eighteen  thousand  eight  hundred  and  sixtynseven  dollars  and  twenty- 
one  cents  (1118,867.21),  showing  an  overpayment  of  eleven  thousand  one  hundred 
and  twenty-one  dollars  and  ninety-seven  cents  (111,121.97),  the  repayment  of  which 
the  plaintiffs  have  demanded  of  the  defendant,  but  no  part  thereof  has  been  paid. 

XII.  From  August,  1901,  to  July  1,  1907,  the  Anthracite  Companies,  including 
the  defendant,  which,  prior  to  1901,  as  hereinbefore  alleged,  had  not  charged  more 
than  the  difference  between  the  market  price  of  the  coal  at  the  breakers  and  the 
price  at  tidewater  for  transporting  coal,  although  they  had  been  publishing  nominal 
tariff  rates,  began  to  exact  from  all  independent  shippers  a  fixed  chaige  per  ton  for 
carrying  coal  to  tidewater  in  excess  of  such  difference  in  prices,  amounting  to  |1.55 
per  ton  for  prepared  coal,  |1.40  per  ton  for  pea  coal,  $1.25  per  ton  for  buckwheat  coal, 
and  11.10  for  coal  smaller  than  buckwheat  coal,  and  the  said  charges  have  ever  since 
been  continued.  During  the  said  period  any  charge  made  by  the  defendant  for 
transporting  anthracite  coal  between  the  said  points  in  excess  of  one  dollar  per  ton 
constituted  an  unreasonable  and  excessive  charge,  and  the  said  charges  to  the  plaintiffs 
were  not  only  far  in  excess  of  the  value  of  the  services  rendered  and  far  more  than  the 
defendant  had  previously  received  for  such  service,  but  they  were  in  excess  of  the 
difference  between  the  amounts  realized  for  the  coal  at  New  York  tidewater  after 
deducting  expense  of  selling  and  the  prices  paid  for  it  at  the  mines  and  constituted 
an  excessive,  unreasonable,  unlawful,  and  discriminatorv  charge  for  the  said  services. 

XIII.  As  a  result  of  the  said  excessive  and  unreasonable  charges,  the  independent 
dealers  and  shippers,  including  the  complainants,  have  been  unable  to  ship  coal  to 
New  York,  except  at  a  loss,  and  the  plaintiff  has  been  obliged  to  pay  excessive  rates 
upon  all  coal  shipped  by  them  to  tidewater  over  the  lines  of  the  defendant. 

XIV.  From  August  1,  1901,  to  June  30,  1907,  the  complainants  shipped  501,251 
tons  of  anthracite  coal  over  the  lines  of  the  defendant  from  the  breakers  at  the  mines 
and  collieries  in  the  Wyoming  region  to  tidewater,  at  Perth  Amboy,  New  Jersey,  and 
paid  to  the  defendant  for  such  services,  but  under  protest,  $1.55  per  ton  for  247,652 
tons  of  prepared  sizes  of  such  coal,  $1.40  per  ton  for  106,218  tons  of  the  pea  size  of 
such  coal,  $1.20  per  ton  for  37,379  tons  of  the  buckwheat  size  of  such  coal,  $1.25  per 
ton  for  87,868  tons  of  buckwheat  size  of  such  coal,  $1.10  for  16,733  tons  of  the  nee 
size  of  such  coal,  and  $1.10  for  3,136  tons  of  the  barley  size  of  such  coal,  and  $1.10 
a  ton  for  2,264  of  the  culm  size  of  such  coal,  all  of  such  prices  being  ^atly  in  excess 
of  one  dollar  per  ton,  the  reasonable  chaise  therefor,  and  constituting  a  total  over- 
charge 6t  about  $210,351.00. 

81525— S.  Hoc.  1140,  vol  1, 62-3 30 
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XV.  The  complainants  were  unable  to  continue  their  Bhipments  of  anthracite  coal 
except  by  complying  with  the  demands  of  Uie  defendant  as  to  rates;  and  all  their 
said  payments  were  made  under  duress;  and  the  complainants,  in  each  and  every 
case,  made  the  said  payments  under  protest,  asserting  that  the  rates  chaiged  were 
unreasonable  and  excessive,  and  notified  the  defendant  that  they  reserved  the  right 
to  recover  back  from  it  the  amount  of  excess  over  the  reasonable  rate. 

XVI.  Since  August  1, 1901,  the  Goal  Oompanv  has  been  and  still  is  selling  anthracite 
coal  at  Perth  Amboy  at  such  prices  that,  after  aeducting  therefrom  the  price  at  which 
the  coal  was  purchased  at  the  breakers  in  the  Wyoming  coal  regions,  and  a  reasonable 
and  proper  allowance  for  shipping  and  selling  expenses,  there  remains,  as  revenue  or 
receipts  to  be  paid  to  the  railroad  company  for  the  transportation  of  the  coal,  a  less  sum 
than  that  chiu[]^ed  by  the  railroad  company  for  the  transportation  of  the  said  coal 
between  the  said  Wyoming  coal  region  and  Perth  Amboy. 

XVII.  The  fact  that  the  Coal  Company,  in  nominally  paying  the  tariff  rates  pre- 
scribed by  the  rsdlroad  company,  has  paid  an  excessive  mount  K>r  the  transportation 
of  its  coal  and  has  done  so  only  at  a  loss,  is  evident  from  the  annual  reports  of  the  said 
companies.  The  coal  company  would  have  been  unable  to  transact  its  business  in  the 
manner  above  mentioned  and  to  pay  to  the  railroad  company  the  said  chaives  for  the 
transportation  of  anthracite  coal  from  the  Wyoming  coal  region  to  Perth  Amboy, 
except  for  the  fact  that  the  railroad  company  has  furnished  to  it  the  capital  and  means 
to  make  good  the  losses  which  have  necessarily  resulted  in  the  payment  to  the  railroad 
company  by  the  coal  company  of  the  said  transportation  charges. 

Wherefore  the  complainants  respectfuUv  re<]ue8t  the  commission  to  make  an  order 
fixing  the  rate  for  the  transportation  of  antnracite  coal  by  the  defendant  between  the 
Wyoming  coal  region  in  Pennsylvania  and  Perth  Amboy,  New  Jersey,  at  not  more 
tiian  one  dollar  per  ton,  and  ordering  and  directing  the  defendant  to  miJce  reparation 
to  the  complainants  for  the  sum  of  eleven  thousand,  one  hundred  twenty-one  dollars 
and  ninety-seven  cents  (111.  121. 97),  with  interest  thereon  from  August  1, 1901,  and  for 
the  sum  of  two  hundred  ana  ten  thousand,  three  hundred  and  fiftv-one  dollars  ($210,- 
351),  with  interest  on  the  respective  payments  made  by  the  complainants  in  excess  of 
a  reasonable  rate,  from  the  dates  of  sucn  payments,  respectively,  and  to  award  to  the 
complainants  such  other  relief  as  they  may  show  themselves  entitled  to  receive. 

Meeker  &  Co.,  Complainants. 
Shearman  &  Sterling, 

44  Wall  Street,  New  York  City,  and 
William   A.    Glasgow,   Jr., 
412-417  Real  Estate  Trust  Building,  Philadelphia,  Pa., 

Attorneys  for  ComplainanU. 
State  of  New  York,  County  of  New  York: 

Henry  E.  Meeker,  being  duly  sworn,  says  that  he  is  a  member  of  the  firm  of  Meeker 
&  Co.  and  one  of  the  complainants  herein,  and  that  the  matters  therein  set  forth  are 
true  as  he  verily  believes. 

Hbnrt  E.  Mbbkbr. 
Sworn  to  before  me,  July  11,  1907. 
[seal.]  O.  R.  Houston, 

Notary  Public,  New  York  County. 

Henr>'^  E.  Meeker  &  Caroline  H.  Meeker,  complainants,  against  Lehigh  Valley  Rail- 
road Company,  defendant.    Answer.    Docket  No.  1180. 

[FQed  Jan.  21, 1908.] 

The  above-named  defendant,  saving  and  reserving  its  objections  hereinafter  stated 
to  the  jurisdiction  and  power  of  this  commission  to  grant  the  relief  prayed  for  in  the 
petition,  answers  the  petition  in  the  above-entitled  proceeding  as  follows: 

I.  Defendant  alleges  that  this  commission  possesses  no  jurisdiction  or  power  to 
make  an  order  fixing  the  rate  for  transportation  of  anthracite  coal,  as  prayed  in  the 
petition,  and  defendant  alleges  that  section  15  of  the  act  to  r^^late  commerce, 
approved  Februanr  4,  1887,  as  amended  by  section  4  of  the  act  of  June  29,  1906, 
attempting  to  confer  such  jurisdiction  and  power  upon  this  commission  is  unconsti- 
tutional and  void. 

II.  Defendant  admits  the  allegations  contained  in  Paragraph  I  of  the  petition, 
except  the  all^ation  as  to  the  copartnership  relation  of  the  complainants,  concern- 
ins  which  allegation  the  defendant  has  not  sufficient  knowledge  to  answer.  ^ 

III.  Defendant  admits  the  allegations  contained  in  Paragraphs  II,  III,  aiid  IV  of 
the  petition. 
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IV.  The  defendant  admits  that  the  only  means  of  transporting  coal  from  the 
anthracite  renon  to  New  York  Harbor  is  in  the  wa^  and  manner  averred  in  Para- 
graph V  of  the  petition.  Defendant  has  not  sufficient  knowledge  to  answer  as  to 
whether  the  railroad  companies  named  in  the  petition,  other  than  this  defendant^ 
have  owned  and  controlled  or  do  now  own  and  control  larse  tracts  of  coal  lands  or 
are  and  have  been  engaged  in  mining  and  dealing  in  anthracite  coal.  Defendant 
denies  that  it  has  owned  or  controlled  or  now  owns  or  controls  laige  tracts  of  coal 
huids,  and  also  denies  that  it  has  engaged  or  is  now  engaged,  directly  or  indirectly, 
in  mining  and  dealing  in  anthracite  coal.  Defendant  admits  the  ownership  of 
shares  of  capital  stock  of  the  Lehigh  Valley  Goal  Company,  a  corporation  of  the 
Commonwealth  of  Pennsylvania,  and  avers  that  such  ownership  is  in  accordance 
with  the  laws  of  the  Commonwealth  of  Pennjsylvania,  the  State  in  which  defendant 
is  incorporated.  Defendant  denies  that  it  controls  the  eastern  market  for  a  verV 
large  proportion  of  the  anthracite  coal  annually  mined,  and,  so  far  as  it  has  knowt 
edge,  the  railroad  companies  mentioned  in  Paragraph  V  of  the  petition  do  not  con« 
trol  said  eastern  market  for  a  very  large  proportion  of  said  anthracite  coal. 

V.  Defendant  denies  each  and  every  all^ation  of  &.ct  contained  in  Paragraph  Vt 
of  the  petition. 

VI.  Defendant  denies  the  allegation  contained  in  Paragraph  VII  of  the  petition 
that  for  several  vears  prior  to  August  Ist,  1901,  there  was  in  operation  between  the 
defendant  and  tne  various  shippers  of  anthracite  coal,  including  the  complainants, 
an  arrangement  by  which  it  was  provided  that  the  rate  that  should  be  paid  for  trans- 
porting &eir  coal  to  tidewater  should  be  the  difference  between  the  market  price  at 
tidewater  and  the  price  prevailing  at  the  breakers.  Defendant  further  denies  the 
allegation  containea  in  said  Paragraph  VII  of  the  petition  that  the  charges  actually 
niade  to  the  shippers  for  transporting  their  coal  were  in  all  cases  approximately  the 
difference  between  the  market  price  at  tidewater  and  the  price  prevailing  at  the 
breakers. 

VII.  Defendant  denies  that  the  ^'Anthracite  Companies"  entered  into  negotiations 
with  owners  and  operators  as  stated  and  alleged  in  Paragraph  VIII  of  the  petition 
or  entered  into  such  a^^ements  with  said  owners  and  operators  as  stated  and  averred 
in  said  Paragraph  VII I. 

VIII.  Defendant  is  unable  to  answer  the  allegations  contained  in  Para^ph  IX 
of  the  petition  as  to  what  agreements  were  made  by  the  anthracite  companies  other 
than  the  defendant.  Defendant  avers,  so  far  as  regards  this  defendant,  tlmt  it  entered 
into  no  such  arrangement  or  agreement  as  is  averred  in  said  paragraph. 

IX.  Defendant  denies  that  any  arrangement  existed  between  tne  defendant  and  the 
independent  shippers  of  anthracite  coal  as  to  the  rate  to  be  paid  for  carrying  their 
coal,  as  alleged  m  Paragraph  X  of  the  petition.  "Defendant  denies  the  averment  in 
said  paragraph  of  an  understanding  between  the  complainants  and  the  defendant  as  to 
allowances.  Defendant  further  denies  that  during  part  of  said  period  it  rendered 
statements  of  accounts  to  the  complainants  showing  the  difference  specified  in  said 
paragraph  of  the  petition. 

X.  Defendant  denies  each  and  every  allegation  contained  in  Paragraph  XI  of  the 
petition  except  that  it  admits  that  the  statements  of  the  aggregate  shipments  of  coal 
Dy  the  complainants  over  the  defendant's  lines  between  November  1, 1900,  and  Augu^ 
1,  1901,  and  the  total  amount  paid  therefor  by  the  complainants  are  substantially 
correct,  and,  except  that  it  further  admits  that  complainants  have  demanded  of  the 
defendant  the  repayment  of  eleven  thousand  one  hundred  and  twenty-one  dollars 
and  ninety-seven  cents  ($11,121.97),  and  that  no  part  thereof  has  been  paid  by  the  de- 
fendant. 

XI.  Defendant  admits  that  from  August,  1901,  to  July  1,  1907,  as  alleged  inPara^ 
graph  XII  of  the  petition,  the  defendant  charged  for  carrying  coal  to  tidewater  the 
sums  of  $1.55  per  ton  for  prepared  coal,  $1.40  per  ton  for  pea  coal,  $1.25  per  ton  for 
buckwheat  coal,  and  $1.10  per  ton  for  coal  smaller  than  buckwheat  coal,  except  thai 
defendant  avers  that  since  the  10th  day  of  Januar>',  1905,  the  charge  for  buckwheat 
coal  has  been  on  No.  1,  $1.20  per  ton.  Defendant  alleges  that  the  charges  aforesaid 
were  in  accordance  with  the  tariffs  duty  filed  by  the  deiendant  with  this  commission 
and  duly  published  and  posted  as  required  by  law.  Defendant  denies  that  said 
chuges  were,  or  are,  in  excess  of  the  value  of  the  services,  or  in  excess  of  the  difference 
between  the  amount  realized  for  the  coal  at  New  York  tidewater,  after  deducting 
expenses  of  selling,  and  the  prices  paid  for  it  at  the  mines,  or  constituted  an  excessive 
unreasonable,  unlawful,  or  discriminatory  charge  for  such  services. 

XII.  Defendant  denies  the  allegations  contained  in  Paragraph  XIII  of  the  petition. 

XIII.  Defendant  admits  that  the  statements  contained  in  Paragraph  XIV  of  the 
petition  as  to  the  amount  of  the  shipments  of  coal  by  the  complainants  over  the  lines 
of  the  defendant  between  August  1,  1901.  and  June  30,  1907,  and  the  prices  paid 
therefor  are  correct.    Defendant  denies  that  the  prices  paid  for  transpK)rtation  aa 
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alleged  in  said  para^ph  were  unreasonable,  or  constituted  an  overcharge  of   the 
amount  averred  in  said  paragraph  or  constituted  an  overcharge  to  any  amount. 

XIV.  Defendant  denies  the  alle^tions  contained  in  Paramph  XV  of  the  petition, 
except  that  it  admits  that  complainants  have  notified  the  defendant  that  as  to  pay- 
ments made  subsequent  to  the  first  day  of  August,  1901,  they  reserved  the  right  to 
recover  such  amounts  as  they  might  be  entitlea  to. 

XV.  Defendant  denies  the  averment  contained  in  Paragraph  XVI  of  the  petition. 

XVI.  Defendant  denies  the  allegations  contained  in  Paragraph  XVII  of  the  petition. 

XVII.  Defendant  further  alleges  that  as  to  all  payments  made  by  the  complainants 
on  account  of  the  transportation  of  anthracite  coal  over  lines  of  the  defendant  as 
alle^d  in  the  petition  prior  to  the  17th  day  of  July,  1906,  the  petition  herein  not 
having  been  filed  with  this  commission  within  two  years  after  the  cause  of  action 
accrued,  or,  within  one  year  after  the  passage  of  the  act  of  June  29th,  1906,  all  claims 
for  the  recovery  of  any  damages  based  upon  said  payments  are  barred  by  virtue  of 
the  provisions  of  section  5  of  the  act  of  June  29th,  1906,  amending  section  16  of  the  act 
to  r^ulate  commerce. 

Wherefore  defendant  prays  that  the* petition  be  dismissed. 

Lehigh  Valley  Railroad  Company. 
By  E.  B.  Thomas,  PreMent. 
Frank  H.  Platt, 

Counsel,  t  Rector  Street,  New  York  City. 


Before  the  Interstate  Commerce  Commission. 

Henry  E.  Meeker,  complainant,  against  Lehigh  Valley  Railroad  Company,  defend- 
ant.   Complaint  No.  2. 

To  the  Interstate  Commerce  Commission: 

The  petition  of  the  above-named  complainant  respectfully  shows,  on  information 
and  beuef : 

^  I.  The  plaintiff  is  engaged  in  the  business  of  buying,  selling,  and  shipping  anthra- 
cite coal,  under  the  trade  name  of  Meeker  &  Co.,  having  duly  succeeded  to  the  busi- 
ness which  for  many  years  was  carried  on  by  himself  and  Caroline  H.  Meeker,  under 
the  same  name.  The  said  business  involves  the  shipping  of  large  quantities  of  anthra- 
cite coals  over  the  lines  operated  by  the  defendant  from  mines  and  collieries  situated 
in  what  is  known  as  the  "Wyoming"  coal  region,  in  Pennsvlvania,  to  tidewater  at 
Perth  Amboy,  New  Jersey,  and  thence  to  the  New  York  market. 

II.  At  all  the  times  herein  mentioned,  the  defendant  was  and  still  is  a  railroad 
corporation,  or^poiized  and  existing;  under  the  laws  of  the  State  of  Pennsylvania,  and 
a  common  earner  engaged  in  the  interstate  railroad  transportation  of  passengers  and 
property,  between  points  in  the  States  of  Pennsylvania,  New  Jersey,  and  New  York, 
over  its  own  lines  of  road,  as  well  as  over  other  lines  owned,  leased,  controlled,  or 
operated  by  it.  About  80%  of  the  defendant  s  entire  business  is  the  transportation 
of  anthracite  coal  and  other  merchandise,  and  about  one-half  of  such  percenta^  of 
its  business  is  the  transportation  of  anthracite  coal. 

III.  In  addition  to  tne  complainant,  there  have  been  a  number  of  other  shippers 
engaged  in  dipping  anthracite  coal,  as  interstate  commerce,  over  the  said  lines  oper- 
ated oy  the  defendant  from  mines  and  collieries  situated  in  the  said  Wyoming  coal 
region  to  tidewater  at  Perth  Amboy,  one  of  whom  was  and  still  is  the  L^igh  Valley 
Coal  Company  (hereinafter  called  the  '^Coal  Company"),  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Pennsylvania  and  engaged  in  the  busineas 
of  mining  and  buying  anthracite  coal,  at  mines  and  collieries  in  the  said  Wyomiiw 
coal  region,  and  shipping  the  same,  as  interstate  commerce,  over  the  lines  of  the  defend- 
ant, to  tidewater  at  Perth  Amboy,  New  Jersey,  and  there  selling  it.  Since  the  incor- 
poration of  the  Coal  Company,  the  defendant  has  owned  or  controlled,  and  still  owns 
and  controls,  its  entire  capital  stock,  and  the  two  companies  have  had,  and  still  have, 
virtually  the  same  officers,  and  at  least  75%  of  the  anthracite  coal  transported  by  the 
defendsmt  since  1899  was  owned  by  the  Coal  Company. 

IV.  Substantially  all  the  unmined  anthracite  coal  in  the  United  States  is  contained 
in  a  small  area,  consisting  of  about  496  scjuare  miles,  in  the  northeastern  part  of  Penn- 
sylvania, in  three  localities,  known  as  the  "Wyoming."  the  "I^ehign,"  and  the 
*  Schuylkill."  Only  a  small  portion  of  such  coal  is  consumed  in  the  immediate 
neighborhood  of  the  mines.  The  greater  portion  of  it  is  consumed  in  the  Eastern  and 
Middle  States,  and  more  than  twenty  per  cent  of  it  is  .^lipped  to  the  harbor  of  New 
York  City,  and  there  market  d 
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V.  The  only  means  of  transporting  coal  from  the  anthracite  region  to  New  York 
Harbor  is  over  the  line  of  the  defendant  and  of  the  following  other  railroad  companies, 
namely:  The  New  York,  Ontario  and  Western  Railroad  Company,  the  Delaware, 
Lackawanna  and  Western  Railroad  Company,  the  Central  Railroad  Company  of  New 
Jersey,  the  Philadelphia  and  Reading  Railroad  Company,  the  Erie  Railroad  Cfompany> 
the  New  York,  Susquehanna  and  Western  Railroaa  Company,  and  the  Pennsylvania 
Railroad  Company.  For  many  years  the  said  railroad  companies,  in  addition  to  their 
business  as  common  carriers,  have  owned  and  controlled  large  tracts  of  coal  lands  and 
have  been  engaged,  either  directly  or  indirectly,  through  the  control  of  coal  com* 
panies,  in  mining  and  dealing  in  »ithracite  coal;  and  in  this  manner  the  said  com*^ 
panies  control  the  eastern  market  for  a  very  large  proportion  of  the  anthracite  coal 
annually  mined.  The  said  railroad  companies,  including  the  defendant,  but  except* 
ing  ti^e  Pennsylvania  Railroad  Company,  are  hereinafter  referred  to  as  the  '*  Anthra- 
cite Companies.'' 

VI.  Any  charge  made  by  the  defendant  for  transporting  anthracite  coal  from  the 
breakeis,  at  the  said  mines  or  collieries,  to  tidewater,  in  excess  of  the  difference 
between  the  market  price  at  tidewater  and  a  sum  representing  the  price  prevailing 
at  the  breakers,  together  with  the  expenses  of  selling  the  coal  and  a  reasonaolef  allow- 
ance for  interest  and  profits,  is  an  unreasonable,  excessive,  unlawful  and  discrin  i- 
natory  charge,  because  it  does  not  permit  the  independent  shippers,  including  the 
complainant,  to  sell  coal  except  at  a  loss,  and  must  mevitably  result  in  enabling  the 
defendant,  owning,  as  it  does,  the  capital  stock  of  the  Coal  Company,  to  drive  all 
independent  shippers  out  of  the  market;  for  the  excessive  rates  paid  by  the  Coal  Com- 
pany are  received  by  the  defendant,  and  the  apparent  losses  to  the  Coal  Company  are 
consequently  only  nominal  qb  to  the  defendant. 

VII.  For  several  years  prior  to  August  1,  1901,  there  was  in  operation  between  the 
defendant  and  the  various  shippers  of  anthracite  coal,  includmg  the  complainant 
and  his  said  copartner,  an  arrangement  by  which  it  was  provided  that  the  rate  which 
should  be  paid  tor  transporting  their  coal  to  tidewater  should  be  the  difference  between 
the  market  price  at  tidewater  and  the  price  prevailing  at  the  breakers,  the  latter  beine 
definite  percentages  of  the  former;  and  although  the  defendant  published  nominal 
tariff  rates  and  drew  sisht  drafts  ea<:h  week  upon  its  shippers  for  transportation  at 
such  tariff  rates,  which  the  shippers  paid,  yet  the  charges  actually  made  to  the  shippers 
for  transporting  their  coal  were,  in  all  cases,  approximately,  the  difference  between 
the  market  price  at  tidewater  and  the  price  prevailing  at  the  breakers,  and  the  accounts 
between  the  defendant  and  the  various  shippers  were  adjusted  accordingly  a  few 
days  after  the  expiration  of  each  month;  and,  in  case  the  defendant  had  been  over- 
paid upon  the  said  sight  drafts,  it  immediately  returned  the  amount  of  such  over- 
payment to  the  shippers,  respectively. 

VIII.  From  August  1,  1901,  the  Anthracite  Companies,  including  the  defendant, 
which,  prior  to  19^1,  as  hereinbefore  alleged,  had  not  charged  for  transporting  coal 
more  than  the  difference  between  the  market  price  of  the  coal  at  the  breakers  and  the 
price  at  tidewater,  although  they  had  been  publishing  nominal  tariff  rates,  began  to 
exact  from  all  independent  shippers  a  fixed  charge  per  ton  for  carrying  coal  to  tide- 
water, in  excess  of  such  difference  in  prices,  amountmg  to  $1.55  per  ton  for  prepared 
coal,  $1.40  per  ton  for  pea  coal,  $1.25  per  ton  for  buckwheat  coal,  and  $1.10  for  coal 
smaller  than  buckwheat  coal;  and  the  said  charges  have  ever  since  been  continued 
except  that  the  rate  for  buckwheat  coal  was  reduced  from  $1.25  to  $1.20  per  ton  on 
January  10,  1905.  The  said  charges  were  and  are  unjust,  unreasonable,  ana  discrimi- 
natory and  are  forbidden  by  the  act  to  regulate  commerce  and  particularly  by 
sections  one  and  three  thereof.  During  the  said  period,  any  charge  in  excess  of 
one  dollar  per  ton  made  by  the  defendant  for  transporting  anthracite  coal  between 
the  said  pomts  constituted  an  unreasonable  and  excessive  charge;  and  the  said  charges 
to  the  complainant  were  not  only  far  in  excess  of  the  value  of  the  services  rendered 
and  far  more  than  the  defendant  had  previously  received  for  such  service,  but  they 
were  in  excess  of  the  difference  between  the  amounts  realized  for  the  coal  at  New 
York  tidewater,  after  deducting  expenses  of  selling,  and  the  prices  paid  for  it  at  the 
mines,  and  constituted  an  excessive,  unreasonable,  unlawful,  and  discriminatory 
charge  for  the  said  services. 

IX.  As  a  result  of  the  said  excessive  and  unreasonable  charges,  the  independent 
dealers  and  shippers,  including  the  complainant,  have  been  unable  to  ship  coal  to 
New  York,  except  at  a  loss,  and  the  complainant  has  been  obliged  to  pay  excessive 
rates  upon  all  coal  shipped  by  him  to  tidewater  over  the  lines  of  the  defendant. 

X.  In  July,  1907,  the  complainant's  said  firm  submitted  a  petition  to  the  Interstate 
Commerce  Commission,  reauesting  it  to  make  an  order  fixing  the  rate  for  the  trans- 
portation of  anthracite  coal  by  the  defendant  between  the  Wyoming  coal  region  in 
Pennsylvania,  and  Perth  Amboy,  New  Jersey,  at  not  more  than  one  dollar  per  ton, 
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and  ordering  and  directing  the  defendant  to  make  reparation  to  said  complainant 
for  charges  exacted  by  the  defendant  from  the  said  complainant  in  excess  of  the  said 
late  of  one  dollar  per  ton  prior  to  July  1,  1907.  The  said  proceeding  has  been  dili- 
gently prosecuted,  but  is  still  pending  and  undetermined  before  the  said  commission. 

XI.  From  July  1,  1907,  to  April  1,  1910,  the  complainant  shipped  126,673  tons  of 
anthracite  coal  over  the  lines  of  the  defendant  from  the  breakers  at  the  mines  and  col- 
lieries in  the  Wyoming  region  to  tidewater  at  Perth  Amboy,  New  Jersey,  and  paid 
to  the  defendant  for  such  services,  but  under  protest,  $1.55  per  ton  for  68,4(^.02  tons 
of  the  prepared  sizes  of  such  coal,  $1.40  per  ton  for  31,327.03  tons  of  the  pea  size  of 
such  coal,  $1.20  per  ton  for  24,428.06  tons  of  the  buckwheat  size  of  such  coal,  $1.10 
per  ton  for  2,512.09  tons  of  the  rice  and  barley  sizes  of  such  coal,  all  of  such  prices 
being  a  great  deal  in  excess  of  $1  per  ton,  the  reasonable  chaige  therefor,  and  consti- 
tuting a  total  overdiaige  of  about  $55,290.73. 

XII.  The  complainant  was  unable  to  continue  his  shipments  of  anthracite  coal 
except  by  complying  with  the  demands  of  the  defendant  as  to  rates;  and  all  his  said 
payments  were  made  under  duress;  and  the  complainant,  in  each  and  every  case, 
made  the  said  payments  under  protest,  asserting  that  the  rates  charged  were  unreason- 
able and  excessive,  and  notified  the  defendant  that  he  reserved  the  right  to  recover 
back  from  it  the  amount  of  excess  over  the  reasonable  rate. 

XIII.  Since  August  1, 1901,  the  Coal  Company  has  been,  and  still  is,  selling  anthra- 
cite coal,  at  Perth  Amboy,  at  such  prices  tnat,  after  deducting  therefrom  the  price 
at  which  the  coal  was  purchased  at  the  breakers  in  the  Wyoming  coal  region, 
and  a  reasonable  and  proper  allowance  for  shipping  and  selling  expenses,  there  remains, 
as  revenue  or  receipts  to  be  paid  to  the  railroad  company  for  the  transporation  of  the 
coal,  a  less  sum  than  that  charged  by  the  railroad  company  for  the  transportation  of 
the  said  coal  between  the  said  Wyoming  coal  region  and  Perth  Amboy. 

XIV.  The  fact  that  the  Coal  Company,  in  nominally  paying  the  tariff  rates  prescribed 
by  the  railroad  company,  has  paia  an  excessive  amount  for  the  transportation  of  ita 
coal,  and  has  done  so  only  at  a  loss,  is  evident  from  the  annual  reports  of  the  said 
companies.  The  Coal  Company  would  have  been  unable  to  transact  its  business  in 
the  manner  above  mentioned  and  to  pay  to  the  railroad  company  the  said  chaiges  for 
the  transportation  of  anthracite  coal  from  the  Wyoming  coal  region  to  Perth  Amboy. 
except  for  the  fact  that  the  railroad  company  has  furnished  to  it  the  capital  and 
means  to  make  good  the  losses  which  have  necessarily  resulted  in  the  payment  to  the 
railroad  company  by  the  Coal  Company  of  the  said  transportation  changes. 

Wherefore  the  complainant  respectfully  requests  the  commission  to  make  an  order 
requiring  the  defendant  to  answer  the  cnarges  herein;  that  after  due  investigation 
'  an  order  may  be  made  commanding  said  defendant  to  erase  and  desist  from  the  afore- 
said violations  of  the  said  act  to  regulate  commerce,  and  that  an  order  may  be  made 
fixing  the  rate  for  the  transporation  of  anthracite  coal  bv  the  defendant  between  the 
Wyoming  coal  region,  Pennsylvania,  and  Perth  Amboy,  New  Jersey,  at  not  more  than 
$1  per  ton;  and  ordering  ana  directing  the  defendant  to  make  reparation  to  the  com- 
plamant  in  the  sum  of  $55,290.73,  with  interest,  on  the  respective  payments  made  by 
the  complainant  in  excess  of  a  reasonable  rate  from  the  date  of  such  payments, 
respectively;  and  to  award  to  the  complainant  such  other  relief  as  he  may  show  him- 
eelf  entitled  to  receive. 

Henry  E.  Meeker,  Complainant. 
Shearman  &  Sterling, 

55  Wall  Street,  New  York  City; 
William  A.  Glasgow,  Jr., 
417  Real  Estate  Trust  Building,  Philadelphia,  Pa.: 

Attorneys  for  Complainant. 

State  of  New  York,  County  of  New  York: 

Henry  E.  Meeker,  being  duly  sworn,  says  that  he  is  the  plaintiff  herein,  and  that 
the  foregoing  complaint  is  true  to  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true. 

Henrt  E.  Meeker. 
Sworn  to  before  me  April  11,  1910. 
[seal.]  Henry  J.  Dorqeloh, 

Notary  Public^  No.  35,  Kings  County.    Certificate  filed  New  York  Co. 

Commission  expires  Mftrcn  SO,  1912.     Custom*  Notary. 
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Before  the  Interstate  (>>mmerce  Commiflsion. 

Hedry  £.  Meeker,  complainant,  against  Lehigh  Valley  Railroad  Company,  defendant. 

Complaint  No.  2. 

[Docket  No.  3235.    Answer.] 

The  above-named  defendant,  saving  and  reserving  its  objections  hereinafter  stated 
to  the  jurisdiction  and  power  of  this  commission  to  grant  the  relief  prayed  for  in  the 
petition,  answers  the  petition  in  the  above-entitled  proceeding  as  follows: 

I.  Defendant  alleges  that  this  commission  possesses  no  jurisdiction  or  power  to 
make  an  order  fixing  the  rate  for  transportation  of  anthracite  coal,  as  prayed  in  the 
petition,  and  defendant  alleges  that  section  15  of  the  act  to  regulate  commerce,  ap- 
proved February  4,  1887,  as  amended  by  section  4  of  the  act  of  June  29,  1906,  attempt- 
ing to  confer  such  jurisdiction  and  power  upon  this  commission,  is  unconstitutional 
and  void. 

II.  Defendant  denies  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
all^ations  contained  in  Paragraph  I  of  the  petition. 

III.  Defendant  admits  the  allegations  contained  in  Paragraphs  II,  III,  and  IV  of 
the  petition. 

I V.  The  defendant  admits  that  the  only  means  of  transporting  coal  from  the  anthra- 
cite region  to  New  York  Harbor  is  in  the  way  and  manner  averred  in  Paragraph  V  of 
the  petition.  Defendant  has  not  sufficient  knowledge  to  answer  as  to  wnetner  the 
railroad  companies  named  in  the  petition,  other  than  this  defendant,  have  owned 
and  controlled,  or  do  now  own  and  control.  lai^^e  tracts  of  coal  lands,  or  are  and  have 
been  engaged  in  mining  and  dealing  in  anthracite  coal.  Defendant  denies  that  it  has 
owned  or  controlled,  or  now  owns  or  controls,  large  tracts  of  coal  lands,  and  also  denies 
that  it  has  engaged,  or  is  now  en£;aged,  directly  or  indirectly,  in  mining  and  dealing 
in  anthracite  coal.  Defendant  admits  the  ownership  of  shares  of  capital  stock  of  the 
Lehigh  Valley  Coal  Company,  a  corporation  of  the  Commonwealth  of  Pennsylvania, 
and  avers  that  such  ownership  is  in  accordance  with  the  laws  of  the  Commonwealth 
of  Pennsylvania,  the  State  in  which  defendant  is  incorporated.  Defendant  denies 
that  it  controls  the  eastern  market  for  a  very  lai^e  proportion  of  the  anthracite  coal 
annually  mined,  and,  so  far  as  it  has  knowledge,  the  railroad  companies  mentioned  in 
Paraj^raph  V  of  the  petition  do  not  control  said  eastern  market  for  a  very  large  pro- 
portion of  said  anthracite  coal. 

V.  Defendant  denies  each  and  every  allegation  of  fact  contained  in  Paragraph  VI. 
of  the  petition. 

VI.  Defendant  denies  the  allegation  contained  in  Para^ph  VII  of  the  petition 
that  for  several  years  prior  to  August  1,  1901,  there  was  m  operation  between  the 
defendant  and  the  various  shippers  of  anthracite  coal,  including  the  complainant,  an 
arrangement  by  which  it  was  provided  that  the  rate  that  should  be  paid  for  trans- 
]x>rting  their  coal  to  tidewater  should  be  the  difference  l)etween  the  market  price  at 
tidewater  and  the  price  prevailing  at  the  breakers.  Defendant  further  denies  the 
alleeation  containea  in  said  Paragraph  VII  of  the  petition  that  the  charges  actually 
maae  to  the  shippers  for  transporting  their  coal  were  in  all  cases  approximately  the 
difference  between  the  market  price  at  tidewater  and  the  price  prevailing  at  the 
breakers. 

VII.  Defendant  admits  that  from  August,  1901,  as  allied  in  Paragraph  VIII  of 
the  petition,  the  defendant  charged  for  carrying  coal  to  tidewater  the  sums  of  $1.55 
per  ton  for  prepared  coal,  $1.40  per  ton  for  pea  coal,  $1.25  per  ton  for  buckwheat  coal, 
and  $1.10  per  ton  for  coal  smaller  than  buckwheat  coal,  except  that  since  the  10th 
day  of  January,  1905,  the  charge  for  buckwheat  coal  has  been  on  No.  1  $1.20  per  ton. 
Defendant  alleges  that  the  chaives  aforesaid  were  in  accordance  with  the  tariffs  duly 
filed  by  the  defendant  with  this  commission  and  duly  published  and  posted,  as 
requires  by  law.  Defendant  denies  that  said  charges  were,  or  are,  in  excess  of  the 
"^ue  of  ^e  services  or  in  excess  of  the  difference  between  the  amount  realized  for 
the  coal  at  New  York  tidewater,  after  deducting  expenses  of  selling  and  the  prices 
paid  for  it  at  the  mines,  or  constituted  an  excessive,  unreasonable,  unlawful,  or  dis- 
criminatory charge  for  such  services.  Defendant  denies  that  said  charges  were,  or 
are,  unjust,  unreasonable,  and  discriminator]^  or  forbidden  b)r  the  act  to  regulate 
commerce.  Defendant  denies  knowledge  or  information  sufBcient  to  form  a  belief 
as  to  any  of  the  other  allegations  contained  in  Para£:raph  VIII  of  the  petition. 

VIII.  Defendant  denies  the  allegations  containea  in  Paragraph  IX  of  the  petition. 

IX.  Defendant  admits  and  states  that  on  or  about  July  17,  1907,  a  complaint  was 
filed  with  the  Interstate  Commerce  Commission  in  a  proceeding  entitled  Henry  £. 
Meeker  and  Caroline  H.  Meeker,  complainants,  against  Lehigh  Valley  Railroad  Com* 
pany,  defendant,"  which  proceeding  is  designated  by  the  commission  as  Docket  No. 
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1180.  Defendant  further  admits  that  the  petition  in  said  action,  Docket  No.  1180, 
contains  the  following  prayer: 

'^Wherefore  the  complainants  respectfully  request  the  commission  to  make  an 
order  fixing  the  rate  for  the  transportation  of  anthracite  coal  by  the  defendant  between 
the  Wyoming  coal  region,  in  Pennsylvania,  and  Perth  Amboy,  New  Jersey,  at  not 
more  than  one  dollar  per  ton,  and  ordering  and  directing  the  defendant  to  make 
reparation  to  the  complainants  for  the  sum  of  eleven  thousand  one  hundred  twenty- 
one  dollars  and  ninetynseven  cents  (111,121.97),  with  interest  thereon  from  August 
1, 1901,  and  for  the  sum  of  two  hundred  and  ten  thousand  three  hundred  fifty-one  dol- 
lars ($210,351),  with  interest  on  the  respective  payments  made  by  the  complainants 
in  excess  of  a  reasonable  rate  from  the  dates  of  such  payments,  respectively,  and 
to  award  to  the  complainants  such  other  relief  as  they  may  show  themselves  entitled 
to  receive.'* 

Defendant  further  admits  that  said  proceeding  is  still  pending  and  undetermined 
before  the  Interstate  Commerce  Commission.  Defendant  denies  each  and  every  other 
allegation  in  Paragraph  X  of  the  petition. 

X.  Defendant  domes  knowledge  or  information  sufficient  to  form  a  belief  as  to  any 
of  the  all^ations  contained  in  Paragraph  XI  of  the  petition,  ex<^ept  that  it  denies  that 
one  dollar  per  ton  would  be  a  reasonaole  or  compensatory  charge,  and  further  denies 
that  there  nas  been,  or  is,  any  overcharge. 

XI.  Defendant  denies  the  alle^tions  contained  in  Paragraph  XII  of  the  petition, 
except  that  it  admits  that  complainant  has  notified  the  defendant  that  as  to  payments 
made  subsequent  to  July  1,  1907,  he  reserved  the  right  to  recover  such  amounts  as  he 
mi^t  be  entitled  to. 

XII.  Defendant  denies  each  and  every  allegation  contained  in  Paragraph  XIII  of 
the  petition. 

XIII.  Defendant  denies  each  and  every  allegation  contained  in  Paragraph  XIV  of 
the  petition. 

XIV.  Defendant  alleges  that  as  to  all  payments  made  by  the  complainant  on 
account  of  the  transportation  of  anthracite  coal  over  lines  of  the  defendant  as  alleged 
in  the  petition  prior  to  the  20th  day  of  April,  1908,  the  petition  herein  not  having  been 
filed  with  this  commission  within  two  years  after  the  cause  of  action  accrued,  or  within 
one  year  after  the  passage  of  the  act  of  June  29,  1906,  all  claims  for  recovery  of  any 
damages  based  upon  saia  payments  are  barred  by  virtue  of  the  provisions  of  section  5 
of  the  act  of  June  29,  1906,  amending  section  16  of  the  act  to  regulate  commerce. 

XV.  Defendant  further  alleges  that  the  act  to  regulate  commerce,  approved  Feb- 
ruary 4,  1887,  as  amended  by  the  act  of  June  29,  1906,  does  not  confer  jurisdiction  or 
power  upon  this  commission  to  make  or  determine  upon  any  reparation  whatsoever 
to  the  complainant;  and  further  alleges  that  any  interpretation  of  said  act,  as  amended, 
or  any  part  thereof,  purporting  to  ^ve  such  jurisdiction  or  power  to  the  commission 
would  render  said  act,  as  amended,  m  so  far  as  it  relates  to  claims  for  reparation,  uncon- 
stitutional and  void. 

Wherefore  defendant  prays  that  the  petition  be  dismissed. 

Lehigh  Valley  Railroad  Company, 
By  E.  B.  Thomas,  President, 

Frank  H.  Platt,  Counselj 

2  Rector  Street,  New  York  CUy. 
New  York,  N.  Y.,  May  10,  1910. 

Opinion  No.  1880,  before  the  Interstate  Commerce  Commission. 

No.  1180.  Henry  E.  Meeker  and  Caroline  H.  Meeker,  copartners,  trading  as  Meeker  &, 

Company,  v.  Lehigh  Valley  Railroad  Company. 

No.  3235.  Henry  E.  Meeker  v.  Lehigh  Valley  Railroad  Company. 


(Submitted  Feb.  27, 1912.    Decided  May  7, 1912.] 


Reparation  awarded  on  account  of  unreasonable  and  discriminatory  rates  chaiged 
for  the  transportation  of  anthracite  coal  from  the  Wyoming  region  in  Pennsylvania  to 
Perth  Amboy,  N.  J.,  in  accordance  with  the  conclupions  announced  in  Meeker  v. 
L.  V,  R.  /?.  Co.,  21  L  C.  C,  129. 

William  A.  Glasgow,  jr.,  for  complainants. 

Frank  H.  Platt,  George  W.  Field,  and  E.  H.  Boles  for  defendant. 
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SUPPLEMENTAL  BEPORT  OF  THE  COMMISSION. 

McChord,  Commifi^ioner: 

The  original  report  in  No.  1180,  21  I.  C.  C,  129,  dispOBod  of  all  the  questions  at  issue 
except  the  claim  for  reparation,  and  the  case -was  hela  open  for  the  purpose  of  securing 
further  information  regarding  that  feature.  A  further  hearing  has  been  held,  and  com- 
plainant has  presented  exhibits  showing  the  total  number  of  tons  of  each  variety  of 
coal  shipped  and  the  amount  of  reparation  due  on  such  shipments.  These  exhibits 
have  been  examined  by  defenda:it  and  admittea  to  be  correct. 

In  our  original  report  we  found  that  the  rates  charged  complainant  for  the  trans- 
portation of  anthracite  coal  from  the  Wyoming  coal  region  in  Pennsylvania  to  Perth 
Amboy,  N.  J.,  during  the  period  from  November  1,  1900,  to  August  1,  1901,  were 
unjustly  discriminatory  in  violation  of  section  2  of  the  act  to  the  extent  that  they 
exceeded  the  rates  contemporaneously  charged  the  Lehigh  Valley  Coal  Company 
under  the  contract  then  in  effect  between  that  company  and  defendant;  and  we 
further  found  that  the  rates  in  effect  from  August  1, 1901,  to  July  17, 1907,  were  unrea- 
sonable to  the  extent  that  they  exceeded  rates  of  $1.40  per  gross  ton  on  prepared  sizes, 
$1.30  on  pea,  and  $1.15  on  buckwheat. 

On  basis  of  our  conclusionB  in  the  former  report,  and  upon  consideration  of  the  evi- 
dence adduced  at  the  hearing  upon  the  question  of  reparation,  we  now  find  that  during 
the  period  from  November  1,  1900,  to  August  1,  1901,  complainant  shipped  from  the 
Wyoming  coal  r^on  of  Pennsylvania  to  Perth  Amboy,  N.  J.,  65,257.75  tons  of  coal 
of  prepared  sizes^  16,689.76  tons  of  pea  coal,  11,448.93  tons  of  buckwheat  coal,  and 
4,926.77  tons  of  rice  coal,  and  paid  cnarges  thereon,  amounting  to  $129,989.18,  at  the 
rates  found  to  have  been  unjustly  discriminatory;  that  complainant  has  oeen  damaged 
to  the  extent  of  the  difference  between  the  amount  which  he  did  pay  and  $118,979.85, 
the  amount  which  he  would  have  paid  had  he  been  given  the  benefit  of  the  rates 
applied  by  defendant  to  similar  shipments  of  the  Lehigh  Valley  Coal  Company;  and 
that  he  is  therefore  entitled  to  an  award  of  reparation  in  the  sum  of  $11,009.33,  with 
interest  thereon  from  August  1,  1901.  We  find  further  that  from  August  1,  1901,  to 
July  17,  1907,  coniplainant  shipped  from  the  Wyoming  coal  region  in  Pennsylvania 
to  Perth  Amboy,  N.  J.,  246,870.15  tons  of  coal  of  prepared  sizes,  106,051.09  tons  of  pea 
coal,  and  87,250  tons  of  buckwheat  coal,  and  paid  charges  thereon  amounting  to 
$685,375.27,  at  the  rates  found  to  have  been  unreasonable;  that  complainant  has  been 
damaged  to  the  extent  of  the  difference  between  the  amount  whicn  he  did  pay  and 
$626,945.62,  the  amount  which  he  would  have  paid  at  the  rates  found  reasonaole,  less 
$193.20  deducted  by  stipulation  of  all  parties  on  account  of  certain  claims  already  paid ; 
and  that  he  is  therefore  entitled  to  an  additional  award  of  reparation  in  the  sum  of 
$58,236.45,  with  interest,  amounting  to  $27,750.64,  on  the  individual  charges  com- 
prisinjg;  said  sum  from  the  dates  of  payment  thereof  to  September  1,  1911,  together 
with  interest  on  said  sum  of  $58,236.45  from  September  1,  1911. 

With  the  exception  of  the  reparation  features,  the  issues  involved  in  No.  3235  have 
been  passed  upon  by  the  commission  in  No.  1180.  The  latter  case  covered  .the  period 
from  November  1.  1900,  to  July  17,  1907,  while  the  instant  case  is  designed  to  secure 
reparation  upon  snipments  which  moved  between  July  17,  1907,  and  April  13,  1910. 
The  petition  in  the  present  case  therefore  resolves  itself  into  a  prayer  for  reparation 
on  shipments  moving  subsequent  to  the  period  covered  by  the  original  report,  on 
basis  of  the  conclusions  announced  in  that  rex>ort. 

In  No.  1180  the  complaint  attacked  the  reasonableness  of  rates  charged  by  defendant 
for  the  transportation  of  various  sizes  of  anthracite  coal  from  the  Wyoming  coal  region 
in  Pennsylvania  to  Perth  Amboy,  N.  J.,  and  asked  reparation.  On  June  8,  1911,  the 
commission  rendered  its  decision  in  that  case.  The  petition  in  the  present  case  was 
filed  on  April  13,  1910,  or  about  a  year  prior  to  our  decision  in  No.  1180.  As  before 
stated,  it  attacks  the  same  rates  that  were  found  unreasonable  in  No.  1180,  and  asks 
reparation  on  shipments  moving  from  July  17,  1907^  to  April  13,  1910. 

The  former  case  was  filed  with  the  commission  within  one  year  from  the  passage  of 
the  law  of  June  29,  1906,  and  consequently  was  not  limited  to  causes  of  action  that 
accrued  within  two  years  prior  to  the  filing  of  the  complaint.  The  present  proceed- 
ing, however,  was  instituted  more  than  one  year  subsequent  to  the  passage  of  that 
law,  and  is  therefore  subject  to  the  two-year  limitation  of  the  statute.  Complainant's 
prayer  for  reparation  on  shipments  moving  more  than  two  years  prior  to  the  filing  of 
we  complaint  in  this  case  must  be  denied. 

On  basis  of  our  decision  in  No.  1180,  and  upon  consideration  of  the  evidence  sub- 
mitted at  the  hearing  of  the  present  case  regarding  the  amount  of  reparation  due 
complainant,  we  now  find  that  the  rates  exacted  by  defendant  for  the  transportation 
of  anthracite  coal  from  the  Wyoming  coal  region  in  Pennsylvania  to  Perth  Amboy, 
N.  J.,  during  the  period  from  April  13,  1908,  to  April  13,  1910,  were  unreasonable  to 
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the  extent  that  thev  exceeded  rates  of  $1.40  per  gross  ton  on  prepared  sizes,  $1.30  on 
pea,  and  $1.15  on  ouckwheat;  that  complainant  shipped  from  said  point  of  origin 
to  said  destination  during  the  period  above  set  forth,  46,772.02  tons  of  coal  of  pre- 
pared sizes,  26,972.06  tons  of  pea  coal,  and  22,004.09  tons  of  buckwheat  coal;  that 
complainant  paid  charges  thereon  amounting  to  $136,663.41  at  the  rates  herein 
found  to  have  been  unreasonable,  and  was  damaged  to  the  extent  of  the  difference 
between  the  amount  which  he  did  pay  and  $125,^9.81,  the  amount  which  he  would 
have  paid  at  the  rates  above  foimd  reasonable;  and  that  he  is  therefore  entitled  to  an 
award  of  reparation  in  the  sum  of  $10,813.60,  with  interest  amounting  to  $1,526.53 
upon  the  individual  charges  comprising  said  sum  from  the  dates  of  payment  thereof 
to  September  1,  1911,  toother  with  interest  on  said  sum  of  $10,813.60  from  the  Ist 
day  of  September,  1911. 

The  exhibits  showing  details  respecting  the  shipments  upon  which  reparation  is 
asked  are  too  extensive  to  be  set  forth  in  this  report.  But  inasmuch  as  the  accuracy 
of  the  figiures  in  said  exhibits  respecting  the  shipments  made,  freight  chaiges  paid, 
and  reparation  due  is  conceded  of  record  by  defendant,  we  deem  it  unnecessary  to 
make  detailed  findings  respecting  the  numerous  shipments  involved. 

Orders  will  be  issued  in  accordance  with  the  findings  herein  announced. 

ORDERS. 

At  a  general  session  of  the  Interstate  Commerce  Commission,  held  at  its  office  in 
Washington,  D.  C,  on  the  7th  day  of  May,  A.  D.  1912. 

No.  1180.  Henry  E.  Meeker  and  Caroline  H.  Meeker,  copartners,  trading  as  Meeker 

&  Company,  v.  Lehigh  Valley  Railroad  Company. 

This  case  bein^  at  issue  upon  complaint  and  answers  on  file,  and  having  been  duly 
heard  and  subnutted  by  the  parties,  and  full  investigation  of  the  matters  and  thinss 
involved  having  been  had,  and  the  commission  having,  on  the  date  hereof,  made 
and  filed  a  supplemental  report  containing  its  findings  of  fact  and  conclusions  thereon, 
which  said  report  is  hereby  referred  to  and  made  a  part  hereof: 

It  18  ordered^  That  defendant  Lehigh  Valley  Railroad  Company  be,  and  it  is  hereby, 
authorized  and  reauired  to  pay  unto  complainant,  Henry  £.  Meeker,  on  or  before 
the  15th  day  of  July,  1912,  the  sum  of  $11,009.33,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  the  1st  day  of  August,  1901,  as  reparation  for  unjustly 
discnminator^  rates  charged  for  the  transportation  of  anthracite  coal  from  the  Wyo- 
ming coal  region  in  Pennsylvania  to  Perth  Amboy,  N.  J.,  which  rates  so  charged 
have  been  found  by  this  commission  to  have  been  unjustly  discriminatory,  as  more 
fully  and  at  large  appears  in  and  by  said  report  of  the  commission. 

It  is  further  ordered,  That  defendant  Lehigh  Valley  Railroad  Company  be,  and  it  is 
hereby,  authorized  and  required  to  pay  unto  complainant,  Henry  £.  Meeker,  on  or 
before  the  15th  day  of  July,  1912,  the  sum  of  $58,236.45,  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum,  amounting  to  $27,750.64,  upon  the  various  individual 
charges  comprising  said  sum,  from  the  dates  of  payment  thereof  to  September  1, 
1911,  as  itemized  in  complainant's  Exhibit  2,  toeether  with  interest  at  the  rate  of 
6  per  cent  per  annum  on  said  sum  of  $58,236.45  &om  September  1,  1911,  as  repara- 
tion for  unreasonable  rates  charj^d  for  the  transportation  of  various  shipments  of 
anthracite  coal  from  the  Wyoming  coal  region  in  Pennsylvania  to  Perth  Amboy, 
N.  J.,  which  rates  so  charged  have  been  round  by  this  commission  to  have  been 
unreasonable,  as  more  fully  and  at  large  appears  in  and  by  said  report  of  the  com- 
mission. 

No.  3235.  Henry  E.  Meeker  v.  Lehigh  Valley  Railroad  Company. 

This  case  bein^  at  issue  upon  complaint  and  answers  on  file,  and  having  been  duly 
heard  and  submitted  by  the  parties,  and  full  investigation  of  the  matters  and  thinn 
involved  having  been  nad,  and  the  commission  having,  on  the  date  hereof,  maoe 
and  filed  a  report  containing  its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

It  i$  ordered,  That  defendant  Lehigh  Valley  Railroad  Company  be,  and  it  is  hereby, 
authorized  and  required  to  pay  unto  complainant,  Henry  £.  Meeker,  on  or  before 
the  15th  day  of  July,  1912,  the  sum  of  $10,813.60,  with  interest  at  the  rate  of  6  per 
cent  per  annum,  amounting  to  $1,526.53,  upon  the  various  individual  cfaai]^  com- 
prising said  sum,  from  the  dates  of  payment  thereof  to  September  1, 1911,  as  itemized 
in  complainant's  Exhibit  1,  together  with  interest  at  the  rate  of  6  per  cent  per  annum 
on  saia  sum  of  $10,813.60  from  September  1,  1911,  as  rei)aration  for  unreasonable 
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rates  charged  for  the  transportation  of  various  shipments  of  anthracite  coal  from  the 
Wyoming  coal  r^on  in  Pennsylvania  to  Perth  Amboy,  N.  J.,  which  rates  so  charged 
have  been  found  by  this  commission  to  have  been  unreasonable,  as  more  fully  and 
at  large  appears  in  and  by  said  report  of  the  commission. 

By  the  commjasion: 


Secretary. 


Opinion  No.  1^5,  before  the  Interstate  Commerce  Gomipission. 

No.  1180.  Henry  £.  Meeker  and  Caroline  H.  Meeker,  copartners,  trading  as  Meeker 

&  Company,  v.  Lehigh  Valley  Railroad  tk)mpany. 

[Submitted  May  15, 1911.    Decided  June  8, 1011.] 

1.  Upon  shipments  of  anthracite  coal  made  by  complainants  from  the  Wyoming 
region  m  Pennsylvania  to  Perth  Amboy,  N.  J,,  during  the  period  from  November  1, 
1900,  to  August  1,  1901,  the  rates  collected  by  defendant  were  unjustly  discriminatory 
and  resulted  in  damage  to  complainant  for  which  reparation  will  be  awarded. 

2.  Defendant's  present  rates  for  the  transportation  of  anthracite  coal  in  carloads 
from  the  Wyoming  region  in  Pennsylvania  to  Perth  Amboy,  N.  J.,  of  $1.55  per  gross 
ton  on  prepared  sizes,  $1.40  on  pea  coal,  and  $1.20  on  buckwheat  coal,  found  unreason- 
able to  the  extent  that  they  exceed  $1.40  on  prepared  sizes,  $1.30  on  pea  coal,  and 
$1.15  on  buckwheat  coal,  which  latter  rates  are  established  as  maxima  for  the  future, 
reparation  to  be  awarded  on  basis  of  the  latter  rates  as  to  shipments  made  by  com- 
plainants since  August  1,  1901. 

William  A.  Glasgow,  jr.,  and  John  A.  Carver  for  complainants. 

J.  F.  Schaperkotter,  Frank  H.  Piatt,  and  George  W.  Field  for  defendant. 

BBPOBT  OF  THE  COMMISSION. 

McChord,  Commissioner* 

Henry  E.  Meeker  and  Caroline  H.  Meeker,  copartners,  trading  as  Meeker  &  Company, 
complamants  in  this  proceeding,  were,  when  the  complaint  was  filed,  en^a^d  m  the 
business  of  buying,  snipping,  and  selling  anthracite  coal  over  the  lines  of  the  Lehigh 
Valley  Railroad  Company  from  mines  and  collieries  situated  in  the  Wyoming  coal 
region  of  Pennsylvania  to  tidewater  at  Perth  Amboy,  N.  J  ,  and  thence  to  the  New 
York  market. 

During  the  pendency  of  the  proceeding  Caroline  H.  Meeker  died,  and  it  has  been 
continued  to  be  prosecuted  in  the  name  of  the  surviving  partner,  Henry  E.  Meeker. 

Complainants  were  not  mine  operators,  but  merely  dealers  on  the  New  York  market. 
The  coal  shipped  by  them  to  Perth  Amboy  was  purchased  from  the  Stevens  colliery, 
which  is  situated  near  the  city  of  Wilkes-Barre,  Pa.,  on  the  West  Pittston  branch  of 
defendant's  Wyoming  division,  1.5  miles  from  Coxton  and  165  miles  from  Perth 
Amboy. 

Practically  all  the  anthracite  coal  depK>sits  in  the  United  States  are  in  nine  counties 
in  the  eastern  portion  of  Pennsylvania  in  an  area  comprising  about  496  square  miles. 
The  different  coal  fields  are  as  follows:  The  northern,  commonly  called  the  Wyoming, 
from  which  the  shipments  involved  in  this  proceeding  were  made;  the  eastern  middle 
and  western  middle,  which  together  are  known  as  the  Lehigh  regions;  and  the  southern, 
which  also  bears  tne  name  of  Schuylkill.  All  three  re^ons  are  reached  by  the 
Lehigh  Valley  Railroad.  The  northern  field  is  some  55  miles  in  length,  has  a  maxi- 
mum width  of  about  5  miles,  and  lies  northwesterly  of  the  Pocono  Mountains  in 
the  valley  of  the  Lackawanna  and  Susquehanna  Kivers.  From  this  valley^  the 
carriers  find  comparatively  easy  outlets  to  points  north  and  west,  along  the  rivers 
mentioned,  but  coal  shipped  to  the  east  over  defendant's  line  has  to  be  carried  over 
the  mountains  at  a  maximum  elevation  of  1,750  feet.  The  lowest  portions  of  the 
valley  are  about  500  feet  above  the  level  of  the  sea. 

The  coal  mines  are  usually  located  at  points  separated  from  carrier's  main  tracks 
by  distances  varying  from  a  fraction  of  a  mile  to  several  miles  and  connected  with 
such  tracks  by  lateral  lines  called  branches  or  spurs.  These  branches  are  sometimes 
constructed  by  the  mine  operators,  but  generally  by  the  carriers.  The  manner  in 
which  Uie  cosA  is  handled  at  tide  mine  openings  and  while  in  process  of  transporta- 
tion is  as  follows:  For  convenience  in  handling  the  coal  at  the  mouths  of  the  mines 
and  preparing  it  for  market,  buildings  called  breakers"  are  erected,  and  in  these 
builaings  the  large  lumps  are  broken  and  the  coal  separated  into  required  sizes  by 
being  run  over  a  series  of  screens  of  appropriate  mesh.    Some  lump  coal  is  taken  as 
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it  comes  out  of  the  mine  and  is  marketed  for  use  either  in  furnaces  or  locomotivee, 
but  the  demand  for  this  size  is  limited .  The  sizes  usually  transported  are  the  following: 

Broken  or  grate,  which  goes  through  a  mesh  4  inches  square  and  over  a  mesh  2} 
inches  square. 

Egg,  which  goes  through  a  mesh  2}  inches  square  and  over  a  mesh  2  inches  square. 

Stove,  which  ^oes  through  a  mesh  2  inches  square  and  over  a  mesh  If  inches  aqfoare. 

Chestnut,  which  goes  mrough  a  meah  1)  mches  square  and  over  a  mesh  Ifaree- 
fourths  inch  square. 

Pea,  which  goes  through  a  mesh  three-fourths  inch  square  and  over  a  mesh  one- 
half  inch  square. 

Buckwheat  No.  },  which  goes  through  a  mesh  one-half  inch  square  and  over  a- mesh 
one-fourth  inch  square. 

Buckwheat  No.  2,  or  rice,  which  goes  through  a  mesh  one-fourth  inch  square  and 
over  a  mesh  one-eighth  inch  square. 

Smaller  sizes  are  known  as  buckwheat  No.  3  and  culm. 

The  sizes  above  pea  are  known  as  prepared  sizes  and  are  used  principally  for 
domestic  purposes.    The  smaller  sizes  are  used  almost  entirely  for  steam  purposes. 

Formerly  the  smaller  sizes  had  no  commercial  value  and  were  allowed  to  acciunu- 
late  as  waste  product  in  banks  at  the  mines.  But  changes  made  in  the  grates  of  fur- 
naces have  facilitated  their  use  for  steam  piurposes,  and  such  use  has  been  increasing 
rapidly  during  recent  years.  By  means  of  "washeries''  lai^e  quantities  of  the 
smaller  sizes  have  been  recovered  from  these  waste  or  culm  banks  and  sent  to  market 
to  satisfy  this  increased  demand.  However,  only  comparatively  small  prices  can  be 
obtained  for  these  smaller  sizes. 

The  can  are  loaded  directly  from  the  breakers  by  means  of  chutes.  The  loaded 
cars  are  then  hauled  to  a  convenient  place  of  concentration  along  the  main  track 
designated  a  gatherii^  or  assembly  point,  where  they  are  drilled  into  trains  according 
to  destination  and  with  some  reference  to  the  sizes.  The  coal  destined  to  tidewater 
points  is  hauled  in  trains  to  yards  adjacent  to  the  docks,  where  a  more  pKarticular 
separation  takes  place;  that  is  to  say,  coal  of  particular  qualities  and  sizes  is  placed 
on  separate  tracks  and  afterwards  transferred  to  the  boats  or  storage  bins  in  accord- 
ance with  the  requirements  of  different  purchasers. 

For  the  year  ended  June  30,  1908,  the  Lehigh  Valley  Railroad  Co.  carried 
altogether  11,206,774  gross  tons  of  anthracite  coal,  upon  which  its  gross  revenue  was 
$14,908,923.08,  showing  an  average  revenue  of  11.2411  per  gross  ton,  or  $0.00737  per 
net  ton  per  mile.  During  the  same  period  the  Lehigh  Valley's  entire  freight  revenue 
amounted  to  23,643,001  gross  tons,  its  gross  revenue  to  $30,186,581.72,  its  average  rate 
per  gross  ton  to  $1,277,  and  its  average  rate  per  net  ton  per  mile  on  all  traffic,  including 
anthracite  coal,  to  $0.00630.  It  will  thus  be  seen  that  during  1908  anthracite  cosd 
constituted  approximately  47  pjer  cent  of  defendant's  freight  tonnage  and  produced 
approximately  49  per  cent  of  its  freight  revenue.  Complainants  flipped  between 
August  1, 1901,  and  June  30, 1907,  499,901.47  gross  tons  of  anthracite  coal,  upon  which 
they  paid  total  freight  charges  of  $709,637.67,  resulting  in  an  average  rate  per  net  ton 
per  mile  (based  on  the  average  mileage  from  the  Wyoming  region  to  Perth  Amboy  of 
170  miles)  of  $0.00745. 

It  appears  that  prior  to  1900  various  anthracite  coal  carrying  railroads  in  Pennsyl- 
vania, m  their  enaeavor  to  control  the  output  and  sale  of  anthracite  coal,  had  formed 
other  and  distinct  corporate  organizations,  usually  known  as  "coal  companies,"  but 
which  through  stock  ownership  were  owned,  officered,  and  controlled  by  the  rail- 
roads which  brought  them  intt^  existence.  Such  wqb  the  relation  that  existed  between 
the  Lehigh  Valley  Railroad  Company  and  the  Lehigh  Valley  Coal  Company.  The 
function  of  the  Lehigh  Valley  Coal  Company  was  to  acquire,  hold,  and  operate  vast 
tracts  of  anthracite  coal  lands,  and  to  make  contracts  with  independent  operators 
for  their  entire  output.  In  connection  with  the  purchase  of  coal  from  independent 
operators,  there  came  into  existence  what  are  known  as  "percentage  contracts." 
The  Lehigh  Valley  Coal  Company  regularly  for  a  period  of  years  entered  into  such 
contracts  with  independent  coal  operators  along  the  line  of  the  Lehigh  Valley  Rail- 
road. Under  these  percentage  contracts,  the  JLehigh  Valley  Coal  Company  agreed 
to  pay  the  independent  operators  fluctuating  prices  for  their  coal  at  the  mines,  to  be 
arrived  at  on  the  basis  of  certain  percentages  of  the  average  market  prices  of  the  various 
grades  of  anthracite  coal  at  tidewater.  An  accurate  check  was  kept  on  the  tidewater 
market  prices,  and  monthly  settlements  were  made.  Under  the  contract  which  waa 
in  effect  during  the  greater  part  of  the  year  1900,  the  agreement  by  the  Lehijgh 
Valley  Coal  Company  was  to  pay  the  coal  operator  60  per  cent  of  the  tidewater  price 
on  the  highest  grade  of  anthracite  coal  ana  lesser  percentages  on  the  lower  grades. 
This  contract  was  therefore  called  the  "60-per-cent  contract,  '"due  to  the  fact  that  that 
percentage  figure  applied  on  the  highest  grade  of  coal. 
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Although  the  Lehigh  VaUey  Railroad  Company  was  not  nominally  a  party  to  any 
of  the  percentage  contracts  entered  into  by  the  Lehigh  Valley  Coal  Company,  yet  it 
made  a  practice  of  settling  for  the  freight  charges  on  coal  purchased  and  shipped  by 
the  Lehigh  Valley  Coal  Company  at  the  differences  between  the  amounts  paid  to 
the  coal  operators  and  the  average  market  prices  at  tidewater.  The  result,  therefore 
waS)  taking  the  highest  grade  of  coal  as  an  illustration,  that  if  the  Lehigh  Valley  Coal 
Company  paid  the  independent  operator  60  per  cent  of  the  tidewater  price  the  Lehigh 
VaUey  Railroad  Company  transported  the  coal  for  40  per  cent  of  said  tidewater  price. 
It  will  thus  be  seen  that  although  the  matter  of  freight  rates  was  not  mentioned  m  the 
contracts  made  by  the  Lehij^h  Valley  Coal  Company  with  the  independent  opemtors, 
yet  the  freight  rates  were  directly  dependent  upon  said  contracts. 

It  appears  that  if  an  independent  coal  operator  lacked  established  busineen  con- 
nections or  capital,  it  was  to  his  interest  to  enter  into  the  percentage  contract  with 
the  Lehigh  Valley  Coal  Company.  Meeker  &  Company,  however,  had  been  in  busi- 
ness as  eSlea  agents  for  coal  since  1889,  and  their  facilities  foi  selling  were  adequate. 
They  therefore  made  a  contract  with  the  Stevens  Coal  Company  for  practically  their 
entire  output  of  coal.  There  were  also  a  number  of  other  snippers  of  anthracite  coal 
over  the  Imes  of  the  Lehigh  Valley  Railroad,  and  in  order  to  place  them  on  an  equal- 
ity with  the  Lehigh  Valley  Coal  Company,  they  were  accorded  the  same  rates  as  were 
accorded  to  that  company. 

It  was  the  custom  for  all  shippers,  including  the  Lehigh  VaUey  Coal  Company,  to 
pay  the  tariff  rates  on  the  various  grades  of  anthracite  to  tidewater,  and  then  by  means 
of  monthly  settlements  be  given  the  benefit  of  the  rates  upon  the  percentage  basis, 
which  rates  were  known  as  "adjusted  rates,"  and  were  usually  considerably  lower 
than  the  tariff  rates;  but  which  at  certain  periods,  owing  to  advancing  prices  of  an- 
thracite coal,  were  higher  than  the  tariff  rates.  The  general  purpose  of  the  adjusted 
rates  was,  however,  to  give  the  shippers  the  benefit  of  rates  lower  than  the  tariff  rates, 
and  upon  the  whole,  they  accomplished  this  result,  and  the  evidence  shows  that  they 
were  impartialhr  applied  on  all  shipments  during  the  greater  part  of  the  time  that 
they  were  in  effect. 

In  November,  1900.  the  parties  interested  (i.  e.,  the  Lehigh  Valley  Railroad  Corn- 
pan}^,  the  Lehigh  Valley  Coal  Company,  and  the  coal  producers)  began  to  consider 
making  a  change  in  the  terms  of  the  then  existing  (>0-per-cent  contract.  It  seems  that 
the  subject  was  not  of  easy  solution,  and  that  the  negotiations  dragged  along  for  nine 
months,  until  August  1,  1901,  at  which  time  an  agreement  was  reached  whereby  the 
price  of  the  highest  grade  of  coal  at  the  breakers  was  to  be  65  per  cent  of  the  tidewater 
market  prices,  inst^Kl  of  60  per  cent  as  formerly,  with  related  increases  on  the  lower 
grades.  From  almost  the  beginning  of  these  negotiations,  it  seems  to  have  been  the 
understanding  of  all  parties  that  whatever  arrangement  was  finally  reached  would  be 
made  retroactive  until  November  1. 1900,  the  date  of  the  beginning  of  the  negotiations, 
and  that  the  Lehigh  Valley  Railroad  Company  would  readjust  its  freight  charges 
retroactively  in  conformity  with  the  new  scale  of  prices  not  only  upon  shipments 
made  by  the  Lehigh  Valley  Coal  Company,  but  upon  all  coal  shipped  by  independent 
dealers. 

On  the  first  hearing  of  this  case  counsel  for  the  Lehigh  Valley  Railroad  Company 
took  the  position  that  the  tariff  rates  had  been  paid  by  all  coal  shippers  during  the 
nine  months  of  negotiations;  and  that  when,  on  August  1,  1901,  it  was  determinecl 
that  the  66  per  cent  basis  should  govern  retroactively  to  November  1,  1900,  the  extra 
cost  of  the  coal  on  this  basis  was  paid  by  the  Lehigh  Val lev  Coal  Company  to  the  coal 
operators.  Hence  it  was  argued  that  the  l^ehigh  Valley  Railroad  Company,  having 
charged  its  full  tariff  rates  to  all,  and  the  coal  company  having  paid  the  increased  price, 
there  had  been  no  discrimination  against  Meeker  &  Company  aurin^  said  nine  months. 
As  the  evidence  in  support  of  this  argument  was  meager  and  unsatisfactory,  a  supple- 
mental hearing  was  had  at  which  additional  evidence  was  asked  upon  this  point. 
Hie  facts  as  disclosed  by  that  hearing  were  as  follows: 

The  Lehigh  Valley  Railroad  Company  during  the  period  from  November  1,  1900,  to 
August  1, 1901,  endeavored  to  settle  with  all  shippers  upon  the  basis  of  adjusted  rates, 
under  the  60  per  cent  contract.  During  the  montns  of  November,  December,  January, 
Febniarv,  and  March  the  adjusted  rates  upon  some  of  the  grades  were  higher  than 
the  tariff  rates,  owing  to  the  high  market  price  of  coal  at  tidewater.  Meeker  &  Com- 
pany were  expecting  the  65  per  cent  contract  to  be  adopted,  and  believed  that  the 
effect  of  its  adoption  would  be  that  they  would  get  the  benefit  of  adjusted  rates  which 
were  lower  than  the  tariff  rates,  whereas  under  the  60  per  cent  contract,  they  were 
being  called  on  to  pay  adjusted  rates  which  were  in  manv  instances  higher  than  the 
tariff  rates.  They  protested  against  paying  money  to  the  Lehigh  Vallev  Railroad 
Companv  under  the  60  per  cent  basis,  which  they  expected  to  be  subsequently 
refundea  when  the  65  per  cent  contract  was  ailopted.     They  thenjforo  objected  to 
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settling  upon  the  basifi  of  the  60  per  cent  " adjusted  rates/'  even  as  early  as  November 
and  December.  1900,  but  under  some  arrangement  or  imderstanding  with  the  coal 
freight  agent  of  the  Lehigh  Valley  Railroad  Company,  settlements  were  made  for 
November  and  December,  in  order  that  the  books  of  that  company  might  be  closed  for 
the  year.  Thereafter  they  refused  to  settle  upon  the  basis  of  the  60  per  cent  adjusted 
rates,  even  in  thoPQ  instances  where  settlement  would  have  involved  a  refund  to 
them  froo}  the  tariff  rate  which  they  had  paid.  Their  idea  seems  to  have  been  to  have 
nothing  whatever  to  do  with  settlements  upon  the  60  per  cent  baas,  because  they  be- 
lieved the  whole  matter  would  have  to  be  subsequently  undone  and  refigured  upon 
the  65  per  cent  baas. 

During  the  earlier  months  of  1901,  owing  to  the  market  prices  of  coal,  the  adjusted 
rates  upon  the  60  per  cent  basis  were  in  the  main  higher  tnan  the  tiaiff  rates;  out  in 
April,  May,  and  June,  and  possibly  thereafter,  owing  to  the  lower  prices  of  oqiJ,  the 
aajusted  rates  became  less  tnan  the  tariff  rates.  The  evidence  does  not  clearly  show 
whether  independent  shippers,  other  than  Meeker  &  Company,  paid  the  adjusted 
rates,  when  they  were  higher  than  the  tariff  rates,  but  the  presumption  is  that  some  of 
them  at  least  did  so.  It  appears,  however,  that  diippers  other  than  Meeker  &  Com- 
pany accepted  refunds  from  the  Lehigh  Valley  KailrcMid  Company,  in  such  instances 
as  the  adjusted  rates  were  lower  than  the  tariff  rates. 

When  it  was  finally  determined  on  August  1, 1901,  to  adopt  the  65  per  cent  contract, 
the  Lehigh  Valley  Railroad  Company  made  a  systematic  effort  to  pay  back  to  all 
shippers^  including  the  Lehigh  Valley  Coal  Company,  such  amounts  as  may  have 
been  paid  during  the  period  November  1,  1900,  to  August  1,  1901,  in  excess  of  the 
tariff  rates.  There  was  not,  how^ever,  at  that  time  anv  attempt  made  to  collect  back 
from  shippers  refunds  which  may  have  been  made  to  them  from  month  to  month  when 
the  "adjusted  rates''  were  lower  than  the  tariff  rates.  It  thus  appears  that  the 
attempted  readjustment  to  basis  of  tariff  rates  which  Uie  Lehigh  Valley  Railroad  Com- 

£any  sought  to  make  upon  the  adoption  of  the  65  per  cent  contract  was  only  partial, 
[eeker  &  Company  were  offered  refunds  of  the  excess  over  tariff  rates  which  had  been 
J)aid  in  November  and  December,  1900,  but  refused  to  accept  the  same,  stating  in  a 
etter  of  refusal  that  they  would  insist  upon  settlement  of  freight  rates  upon  the  basis 
of  the  newly  adopted  65  per  cent  contract. 

This  brings  us  to  the  contention  of  complainants  that  the  payment  of  the  increased 
retroactive  prices  to  the  coal  producers  by  the  Lehigh  Valley  Coal  Company  was  in 
fact  a  payment  by  the  Lehigh  Valley  Railroad  Company,  and  therefore  eauivalent  to 
a  readjustment  by  the  latter  company  of  its  freight  rates  upon  the  basis  oi  Uie  65  per 
cent  contract  on  such  coal  as  was  shipped  by  the  Lehigh  V^ley  Coal  Company  during 
the  period  from  November  1,  1900,  to  August  1,  1901. 
Investigation  of  the  books  of  the  Lehigh  Vsdley  Railroad  Company  disclosed  the 
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which  the  Lehigh  VaDey  Coal  Company  paid  to  the  coal  operators  under  the  65  per  cent 
contract  which  was  made  retroactive  for  the  nine  months  from  November  1,  1900,  to 
August  1,  1901. 

On  that  hearing  it  developed  that  at  the  end  of  the  year  November  30,  1898,  the 
Lehigh  Valley  Coal  Company  owed  the  Lehigh  Valley  Railroad  Company  11,^96,650; 
that  at  the  end  of  the  year  November  30, 1899,  the  amount  of  its  indebtedness  remained 
unchanged;  that  during  the  fiscal  year  November  30,  1899,  to  November  30,  1900, 
there  was  a  stiike.  production  was  curtailed,  and  sales  were  made  from  stored  coal, 
whereby  the  coal  company  was  enabled  to  reduce  its  stock  of  coal,  and  its  accounts 
receivable  due  from  customers  for  coal  sold;  that  as  the  result  of  this  condition  the  in- 
debtedness of  the  coal  company  to  the  railroad  company  on  November  30,  1900,  had 
been  reduced  to  about  $500,000.  The  unusual  advances  made  by  the  railroad  com- 
pany to  the  coal  company  in  1901  were  necessitated  by  the  resumption  of  mining 
operations  after  the  cessation  of  the  strike.  Counsel  for  the  Lehigh  Vallev  Railroad 
Company  introduced  in  evidence  the  following  extracts  from  the  annual  report  of 
the  companv  to  its  stockholders  for  1901,  viz: 

''Under  the  existing  arrangements,  the  Lehigh  Valley  Coal  Company  is  compelled 
to  depend  upon  the  railroad  company  for  working  capital  to  carry  on  its  operations. 
******* 

**  The  suspension  of  mining  during  the  period  of  the  strike  last  year  and  the  sale  of  the 
greater  portion  of  coal  in  8to<'k  enabled  the  coal  company  to  repay  to  the  railroad  com- 
pany a  large  proportion  ai  the  amount  advanced  by  the  latter  company  for  this  pur- 
pose. 
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.  And  counsel  for  complainant  was  permitted  to  read  into  the  record  the  following 
additional  extract  from  the  Bame  report,  viz: 

"The  uninterrupted  continuance  of  operations  during  the  fiscal  year  just  closed 
(i.  e.,  the  year  enaing  November  30,  1901)  restored  normal  conditions,  necessitating 
advances  by  the  railroad  company  of  a  million  dollars,  which  amount  is  more  than 
represented  by  the  increased  tonnage  and  value  of  the  coal  in  stock  as  compared 
with  November  1st  last/' 

The  general  auditor  of  the  Lehigh  Valley  Railroad  Company  testified  that  the  amount 
which  the  Lehigh  Valley  Coal  Company  had  to  pay  the  coal  operators  under  the  65 
per  cent  contract,  which  on  August  1, 1901,  became  effective  retroactively  to  Novem- 
ber 1,  1900,  was  $231,090.19.  He  further  testified  that  the  deficit  of  $491,676.65 
ehown  in  the  operations  of  the  Lehigh  Valley  Coal  Comnany  for  the  year  ended  No- 
vember 30, 1901,  would  have  been  less  by  $231 ,090. 19  haa  it  not  been  for  the  parent 
by  the  coal  company  to  the  operators  of  the  increased  prices  under  the  retroactive  65 
per  cent  contract. 

In  view  of  the  admissions  upon  the  supplemental  hearing  the  conclusbn  sieems 
inevitable  tJiat  Uie  financial  condition  of  the  Lehigh  Valley  Coal  Company  was  not 
such  as  to  have  enabled  it  to  pay  the  $231,090.19  to  the  coal  operators  out  of  its  own 
treasurv,  and  that  not  only  this  amount  but  much  larger  sums  were  advanced  by  the 
nulroad  company  to  the  coal  company  during  the  year  1901  for  the  purpose  of  enabling 
the  latter  to  carry  on  its  operations. 

It  is  alleged  in  the  petition  that  between  November  1,  1900,  and  August  1,  1901, 
complainants,  Meeker  &  Company,  shipped  88,336  tons  of  coal  from  the  Wyomixi^ 
region  to  tidewater  at  Perth  Amboy,  N.  J.,  a  distance  of  about  165  miles,  on  which 
they  paid  a  sum  total  as  freight  charges  amounting  to  $129^989.18,  whereas  upon  the 
35  per  cent  basis  which  complainants  contend  was  the  necessary  result  of  the  65  per 
cent  contract  entered  into  by  the  Lehigh  Valley  Coal  Company  on  August  1,  1901, 
the  frei^t  charges  should  have  been  only  $118,867.21,  the  amount  of  overpayment  by 
complainants  being  $11,121.97. 

From  the  facts  oisclosed  it  is  apparent  that  the  payment  of  the  $231,090.19,  which 
was  ostensibly  made  by  the  Lehigh  Valley  Coal  Clompany  to  the  coal  operators  from 
which  it  had  purchased  coal  during  the  period  from  November  1,  1900,  to  August  1^ 
1901,  was  in  fact  made  from  funds  advanced  as  cash  by  the  Lehigh  Valley  Railroad 
Company  to  the  Lehigh  Valley  Coal  Company,  and  was  therefore  the  equivalent  of  a 
r^idjustment  of  the  freight  rates  upon  the  basis  of  the  65  per  cent  contract  on  such 
coal  as  was  purchased  by  the  Lehigh  Valley  Coal  Company  and  shipped  to  tidewater 
during  the  period  from  November  1,  1900,  to  August  1,  1901.  We  are  of  the  opinion 
and  so  hold  that  complainants  have  sustained  the  allegation  of  unjust  discrimination 
under  the  second  section  of  the  act.  Reparation,  with  interest  from  August  1,  1901, 
will  be  awarded  on  this  account. 

Since  August  1,  1901,  complainants  and  other  shippers  have  paid  full  tariff  rates  on 
coal  from  the  Wyoming  region  to  Perth  Amboy,  which  rates  are  as  follows: 

Per  groas  ton. 

Prepared  sizes $1. 55 

Pea  coal L40 

Buckwheat  coal 1. 20 

Aug.  7,  1904,  to  Jan.  10,  1905 L  25 

All  sizes  below  buckwheat 1. 10 

It  is  alleged  in  the  complaint  that  any  charge  in  excess  of  $1  on  all  grades  subse- 
quent to  Au^fust  1,  1901,  is  unreasonable,  and  reparation  is  asked  by  complainants 
upon  the  basis  of  the  8ugfi|e8ted  rate  of  $1  upon  all  shipments  made  by  them  over  the 
liChigh  Valley  Railroad  during  the  period  August  1,  1901,  to  July  1,  1907,  the  aggre- 
gate amount  of  reparation  sought  during  said  period  being  $210,351. 

In  a  later  complaint,  filed  April  13,  1910,  No.  3235,  styled  Henry  E.  Meeker  v. 
Lehigh  Valley  Railroad  Company,  complainant  seeks  reparation  on  the  basis  of  a  rate 
of  $1  on  all  grades  of  coal  shipped  during  the  period  July  1,  1907,  to  April  1,  1910, 
alleging  a  total  overcharge  during  said  period  of  $55,290.73. 

As  the  subject  matter  of  the  two  complaints  is  the  same,  in  so  far  as  the  reasonable- 
ness of  the  rates  is  concerned,  the  disposition  of  the  later  case  will  perhaps  be  deter- 
mined by  the  conclusions  reached  in  this  case. 

When  complainants  filed  their  complaint  in  July,  1907,  they  elected,  as  to  the 
period  from  November  1,  1900,  to  August  1,  1901,  to  rely  entirely  upon  a  violation 
of  the  second  section  of  the  act,  and  therefore  claimed  reparation  only  to  the  extent 
of  $11,121.97,  on  the  ground  of  discrimination  during  said  period  in  favor  of  the 
Lehigh  Valley  Coal  Company,  claiming  that  the  effect  of  the  retroactive  65  per  cent 
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coatxact  of  August  1,  1901,  was  to  readjust  upon  a  lower  basis  the  freight  rates  which 
had  been  paid  by  the  Lehigh  Valley  Goal  Company  during  said  period. 

When  the  case  came  on  for  hearing  in  March,  1909,  complainants'  counsel  announced 
-orally  before  the  commission,  and  not  by  way  of  amendment  of  their  petition,  that 
they  desired  to  claim  additional  reparation  in  the  sum  of  $41,644.82— the  excess  paid 
over  $1  per  ton  during  the  period  from  November  1,  1900,  to  August  1,  1901. 

Complainants'  counsel  stated  in  his  brief  filed  with  the  commission,  but  not  by 
way  of  amendment  to  his  petition,  that  by  reason  of  the  fact  that  the  commission 
may  not  be  convinced  that  $1  per  ton  is  a  reasonable  rate  on  all  j^;rades  of  coal  to  tide- 
water, he  desired  to  put  his  claim  for  reparation  in  an  alternative  form,  viz,  that  in 
event  the  commission  should  not  approve  the  suggested  rate  of  $1  per  ton  on  ^1  nades 
of  coal,  complainants  are  entitled  to  reparation  in  the  amount  of  $156,144.92,  the 
amount  by  which  the  freight  charges  which  they  have  paid  exceed  what  said  charges 
would  have  been  upon  the  basis  of  the  average  rate  per  ton  per  mile  on  all  freight 
transported  by  the  Lehigh  Valley  Railroad  Company.  In  support  of  this  claim  for 
reparation  he  sets  forth  an  exhibit  in  his  brief  wiiich  covers  the  calendar  years  1902 
to  1907,  inclueive.  This  claim  therefore  does  not  extend  back  to  November  1,  1900, 
as  do  his  other  claims;  but  it  includes  the  latter  half  of  1907,  and  therefore  extends 
six  months  beyond  the  period  covered  by  his  larger  claim  for  reparation  on  the  basis 
of  the  proposed  $1  rate. 

Complamants  insist  that  the  average  rate  per  ton  per  mile  upon  coal  ought  not  to 
exceed  the  average  rate  per  ton  per  mile  upon  all  freight  traffic,  and  base  tneir  claim 
for  reparation  in  Targe  part  upon  the  assumption  that  the  higher  rate  per  ton-mile  on 
coal  is  proof  of  the  unreasonableness  of  the  rates  in  question.  Defendant  answers  this 
contention  by  asserting  that  the  initial  service  in  connection  with  the  transportation 
of  coal,  commonly  called  collection  or  assembly,  and  the  terminal  service  at  Perth 
Amboy,  are  both  difficult  and  complicated  and  involve  extraordinary  operating 
expenses,  as  well  as  the  permanent  investment  of  a  lai^  amount  of  capital,  which 
are  not  incurred  in  the  transportation  of  other  classes  of  freight.  The  transportation 
of  coal  from  the  mining  regions  to  Perth  Amboy  is  describe  in  detail  in  the  record 
and  may  be  summarized  as  follows: 

Coal  from  the  Wyoming  region  around  Wilkes-Barre,  after  being  assembled  from  the 
various  branches,  is  earned  east  by  way  of  Coxton  or  Pittston  Junction  over  what  is 
known  as  the  Mountain  Cut-Off,  thence' b^r  way  of  Avoca,  Penn  Haven  Junction,  and 
Phillipsburg  to  South  Plainfield,  where  it  leaves  the  main  line  for  Perth  Amboy. 
Coal  from  Uie  Lehigh  region  is  collected  from  the  various  branches  in  the  neighborhood 
of  Hazleton,  Lumber  Yard,  New  Boston,  and  Mount  Carmel,  and  carried  to  Penn 
Haven  Junction,  from  which  point  it  follows  the  same  course  as  the  Wyoming  coal. 
Coal  from  the  Schuylkill  region  reaches  the  main  line  at  Lizard  Creek  Junction  from 
the  regions  s^ound  Blackwood.  Coal  in  transit  from  the  Wyoming  region  to  Perth 
Amboy  passes  over  defendant's  Wyoming  and  New  Jersey  &  Lehigh  divisions.  The 
Wyoming  division  extends  from  Sayre  to  Mauch  Chunk,  and  includes  the  territory 
known  as  the  Wyoming  coal  region,  or  the  southern  part  of  the  northern  coal  field,  and 
touches  also  the  Lackawanna  coal  region.  The  New  Jersey  &  Lehigh  division  extends 
from  Easton  to  the  sea  end  of  the  Perth  Amboy  docks.  Defendant's  Mahanoy  A 
Hazleton  division  covers  a  portion  of  the  Lehign  and  a  portion  of  the  Schuylkill 
regions  in  the  middle  and  southern  coal  fields.  This  division  meets  the  main  line 
at  Penn  Haven  Junction. 

Coal  is  brought  from  the  collieries  to  assembly  yards,  from  which  it  is  in  turn  taken 
to  classification  yards,  where  trains  are  made  up  for  the  main-line  hauls.  In  the 
Wyoming  division  there  are  two  such  yards.  Port  Bowkley  and  Coxton,  the  former 
being  an  assembly  yard  and  the  latter  both  a  classification  and  assembly  yard. 

At  Perth  Amboy  defendant  has  adequate  terminal  facilities,  storage  bins,  two  docks, 
and  appropriate  eauipment  for  the  handling  of  anthracite  coal.  Ten  locomotives  ana 
crews  are  employ ea  by  the  company  in  handling  coal  at  the  terminal.  At  the  entrance 
to  the  termiiml  are  a  series  of  tracks,  ei^ht  in  number,  about  one-half  mile  long,  known 
as  the  receiving  tracks,  upon  which  trainloads  of  coal  are  left  by  the  road  crews.  Upon 
these  tracks  employees  inspect  and  check  the  cars  and  desi^^nate  by  marks  thereon  the 
various  kinds  and  sizes  of  coal,  region  and  colliery  from  which  shipped,  and  such  other 
information  as  may  be  necessary  for  proper  unloading  into  vessels  or  storage  bins. 
After  the  cars  are  so  marked  they  are  classified  for  purposes  of  disposition.  When 
orders  are  received  the  coal  is  removed  to  the  docks  or  stocking  bins,  both  of  which 
are  provided  with  suitable  trackage  facilities. 

Complainants'  contention  that  the  rates  to  Perth  Amboy  are  unreasonable  is  based 
in  part  upon  the  testimony  of  certain  persons  who  were  formerly  officers  of  the  Dela- 
ware, Susquehanna  &  Schuylkill  Railroad  and  of  Coxe  Brothers  &  Company.  For 
many  years  prior  to  1905,  Coxe  Brothers  &  Company  were  engaged  in  mining  and  ship- 
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ping  anthiacite  coal  from  their  extensive  properties  in  the  Lehigh  region.  They 
owned  and  operated  the  Delaware,  Susc^uehanna  <&  Schu3rlkill  Railroad,  a  road  about 
28  miiee  in  length,  which  reached  their  different  collieries  and  connected  with  the 
Lehigh  Valley  Railroad  at  a  place  called  Lumberyard  or  Stockton  Junction. 

After  January,  1894,  the  Ck>xe  coal,  instead  of  being  carried  to  Perth  Amboy  in  the 
trains  of  the  Lehigh  Vallev,  was  transported  to  tidewater  in  the  trains  of  the  Delaware, 
Susquehanna  &  ^huylkill  Railroad,  and  by  its  motive  power,  under  a  trackage  con- 
tract between  that  loaA  and  the  Lehigh  Valley,  which  provided  for  the  use  of  the 
tracks  of  the  latter  company  from  Stockton  Junction  to  Perth  Amboy,  a  distance  of 
approximately  125  miles.  The  agreed  compensation  to  the  Lehigh  Valley  for  the 
use  of  its  tracks  was  2}  mills  per  gross  tou  per  mile,  or  35.94  cents  per  gross  ton  for 
the  haul  from  Stockton  Junction  to  Perth  Amboy.  The  Lehigh  Valley  unloaded  the 
coal  at  Perth  Amboy  into  vessels  or  bins  and  performed  other  terminal  service,  for 
which  it  charged  Ooxe  Brothers  12  cents  per  ton.  Additional  payments  were  agreed 
UDon  from  time  to  time  for  other  services  by  the  Lehigh  Valley,  such  as  supplying 
aaditional  motive  power  to  push  trains  over  grades,  furnishing  coal  to  Delaware, 
Suaquehanna  &  Schuylkill  locomotives,  repairing  cars  at  Perth  Amboy,  and  similar 
incidentals. 

The  contract  of  January,  1894,  remained  in  force  until  April,  1904,  when-  it  was 
replaced  by  another  contract,  substantially  similar  in  all  material  respects  and  pro- 
viding for  the  same  compensation  to  the  Lehigh  Valley  and  which  was  to  nave  remamed 
in  effect  for  a  period  of  15  years.  It  remained  in  effect,  however,  only  until  1905, 
when  the  Coxe  properties  were  purchased  by  the  Lehigh  Valley  Railroaa. 

During  the  period  prior  to  the  absorption  of  the  Delaware,  Susquehanna  <fe  Schuyl- 
kill Railroad  by  the  Lehigh  Valley  Railroad  Company,  L.  C.  Smith,  manager  of  the 
Delaware,  Susquehanna  a  Schuylkill  Railroad  Company,  and  J.  H.  Penninjjton, 
superintendent  of  motive  power  of  said  railroad,  and  J.  Brinton  White,  vice  president 
and  treasurer  of  Coxe  Brothers  &  Company,  made  certain  calculations  as  to  the  cost 
to  the  Delaware,  Susquehanna  &  Schuylkill  Railroad  of  transporting  anthracite  coal 
to  Perth  Amboy,  based  on  various  elements  of  operating  expense,  including  the 
stforemehtioned  trackage  charge  of  the  Lehigh  Valley  Railroad. 

Counsel  for  complainants  has  introduced  tne  testimony  of  these  three  men  relative 
to  the  cost  of  transporting  coal  from  the  Lehigh  region,  and  insists  that  it  has  an  impor- 
tant bearing  on  ^e  cost  of  transportinpj  coal  from  the  Wyoming  region,  for  the  reason 
that  it  has  been  the  custom  of  the  Lehigh  Valley  Railroad  Company  to  make  the  same 
rates  from  the  Wyoming  rerion  to  Perth  Amboy  as  from  the  Lehigh  region  to  Perth 
Amboy,  and  also  because  me  Wyoming  region  has  the  advantage  over  the  Lehigh 
renon  both  in  distance  and  in  grades. 

L.  C.  Smith,  former  manager  of  the  Delaware,  Susquehanna  and  Schuylkill  Rail- 
road.testified  that  about  1900  he,  as  manager  of  the  Delaware,  Susquehanna  &  Schuyl- 
kill Railroad,  made  up  a  statement  of  cost  to  move  one  train  of  coal  from  Drifton,  a 
mine  of  Coxe  Brothers  &  Company,  to  Perth  Amboy,  including  trackage  to  the  Lehigh 
Valley  Railroad  Company,  tne  shipping  char^  of  that  company  at  Perth  Amboy, 
and  the  return  of  empty  cars,  which  statement  is  filed  as  complainants*  Exhibit  No.  1 . 

The  total  cost  per  ton  shown  by  said  exhibit  is  76.54  cents. 

J.  Brinton  White,  vice  president  and  treasurer  of  Coxe  Brothers  A  Company,  who 
owned  the  entire  stock  of  the  Delaware,  Susquehanna  &  Schuylkill  Railroad  Com- 
pany, made  frequent  calculations  as  to  the  cost  per  ton  of  the  movement  of  coal  from 
the  mines  on  the  Delaware,  Susquehanna  &  Schuylkill  Railroad  to  Perth  Amboy, 
and  continued  these  calculations  until  he  "got  down  to  a  figure  which  he  knew  to  be 
correct."  The  figure  which  Mr.  White  arrived  at  was  76  cents  per  ton;  but  as  this 
76  cents  included  the  trackage  charge  of  the  Lehigh  Valley  Railroad  and  the  shipping 
charges  at  Perth  Amboy,  he  was  of  opinion  that  the  profit  of  the  I^high  Valley  should 
have  been  deducted  from  the  76  cents,  if  the  profit  could  have  been  ascertained. 

J.  H.  Pennington  was  superintendent  of  motive  power  of  the  Delaware,  Susquehanna 
&  Schuylkill  Railroad  Company  from  1899  until  the  latter  part  of  1905,  when  that  road 
was  bought  by  the  Lehigh  Vdley  Railroad  Company,  and  he  made  certain  tests  for 
the  purpose  of  determining  the  relative  cost  of  transporting  coal  from  Delaware, 
Susquehanna  &  Schuylkill  Railroad  mines  to  Perth  Amboy  in  60,000  and  100,000 
pound  capacity  cars,  respectively.  .     ,  . 

Based  upon  his  tests  for  the  cars  of  100,000  pounds  capacity  (which  it  is  claimed 
are  tiow  in  use),  counsel  for  complainants  claims  to  show  that  the  cost  of  transporting 
a  ton  of  coal  from  the  mines  of  tne  Delaware,  Susquehanna  &  Schuylkill  Railroad  to 
and  including  the  dumping  of  the  cars  at  Perth  Amboy  and  the  return  of  the  empty 
cars  to  the  colliery  amounted  to  62.41  cents,  which  figure  includes  the  profit  of  the 
Lehigh  Valley  Railroad  Company  on  its  trackage  charge  and  the  profit  on  the  ship- 
ping expense  of  12  cents  at  Perth  Amboy. 

81525— S.  Doc.  1140,  vol  1, 62-^ 31 
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Counsel  for  the  I^high  Valley  Railroad  Company,  in  his  brief,  enters  upon  an 
exhaustive  criticism  of  complainants*  Exhibit  No.  1.    Among  other  things,  he  says: 

"The  exhibit  includes  no  allowance  for  assembling,  it  contains  no  allowance  for 
reserve  equipment,  it  contains  no  allowance  for  depreciation,  no  allowance  is  made 
for  overtime  of  crew,  no  allowance  is  made  for  nonre venue  haul,  no  allowance  is 
made  for  loss  and  damage  or  injuries  to  persons,  the  item  shown  for  fuel  is  manifestly 
inadequate,  the  wages  allowed  are  inadequate."    . 

He  also  argues  that  as  the  estimate  of  J.  Brinton  White  confirms  that  of  Mr.  Smith, 
the  presumption  is  that  Mr.  White  omitted  the  same  items  that  were  omitted  by  Mr. 
Smith. 

As  to  J.  H.  Pennington's  estimate  of  the  cost  per  gross  ton  of  transporting  coal  to 
Perth  Amboy  counsel  for  the  Lehigh  Valley  Raim)ad  Company  says  that  he  admitted 
that  in  making  the  test  he  purposely  left  out  of  account  such  expenses  as  would  be 
substantially  the  same  whether  he  used  60,000-pound  cars  or  100,000-pound  cars. 
He  did  not  take  into  account  the  following: 


Reserve  engines. 

Maintenance  and  repairs  of  locomotives. 

Repairs  to  cars. 

Expenses  of  telephone  and  telegraph. 

Stationery. 

Clerks. 


General  office  expenses. 
Yard  exnenses. 
Terminal  expenses. 
Loss  and  damage  claims. 
( learing  wrecks,  etc. 


It  will  be  noted  that  in  the  calculations  made  by  L.  C.  Smith  and  J.  Brinton  White 
one  of  the  most  important  items  was  the  trackage  charge  of  35.94  cents  per  gross  ton, 
which  the  Lehigh  Valley  Railroad  Company  charged  the  Delaware,  Susquehanna  & 
Schuylkill  Railroad  for  the  use  of  its  tracks  for  the  125-mile  haul  from  Stockton  Junc- 
tion to  Perth  Amboy. 

As  it  did  not  clearly  appear  from  the  record  what  the  conditions  were  that  led  tc> 
the  trackage  arrangement  further  testimony  was  taken  upon  that  point  at  the  supple- 
mental hearing.  It  was  shown  that  prior  to*  the  trackage  contract  entered  into  by 
the  Delaware,  Susquehanna  &  Schuylicill  Railroad  Company  with  the  Lelugh  Vallev 
Railroad  Company,  the  coal  traffic  originating  on  the  Delaware,  Susqudianna  & 
Schuylkill  Railroad  had  moved  to  tidewater  over  the  lines  of  the  Philadelphia  & 
Reading  Railroad.  The  following  extract  from  the  annual  report  of  the  Philadelphia 
&  Reamng  Railroad  Company  for  the  year  ended  November  30,  1893,  was  read  into 
the  record : 

'*A  contract  was  made  with  Coxe  Brothers  &  Company,  under  date  of  May  14,  1891, 
for  the  transportation  over  the  Reading  Railroad  system  of  a  laige  tonnage  of  coal 
from  the  mines  of  that  company  to  New  York  tidewater  and  to  otner  markets,  the 
minimum  amount  to  be  1,000,000  tons  per  annum. 

"In  order  to  transport  the  coal  to  be  furnished  under  this  contract,  a  railroad  10 
miles  in  length  was  constructed  by  the  Reading  Company  to  connect  its  lines  with 
those  of  the  Delaware,  Susquehanna  &  Schuylldll  Railroad,  which  was  controlled 
by  Coxe  Brothers  &  Company,  and  a  large  coal  tonnage  had  passed  and  was  passing 
over  this  road;  but  the  division  of  the  freight  rate  as  between  the  two  railroad  com- 
panies was  felt  by  the  receivers  to  be  so  inequitable  to  the  Reading  Company,  as  on 
the  greater  part  of  the  tonnage  it  allowed  the  Delaware,  Susquehanna  &  Schuylkill 
Railroad  Company  an  average  of  about  73  cents  per  ton  for  gathering  the  coal,  haul- 
ing it  an  average  of  about  12  miles  to  Roan  Junction,  and  shipping  it  at  Port  Johnston, 
leaving  for  the  Reading  Company  only  80  cents  per  ton  for  hauling  the  coal  168  miles 
to  Bound  Brook  Junction,  that  they  notified  ( oxe  Brothers  &  Company  that  after 
August  15,  1893,  they  would  no  longer  transport  their  coal  under  that  contract, 
offering,  however,  to  continue  to  carry  the  coal  upon  terms  similar  to  those  which  are 
ordinarily  accorded  to  other  railroad  companies  for  the  exchange  of  similar  busincBS. 
This  offer  was,  however,  not  found  satisfactory  by  Coxe  Brothers  &  Company,  and 
the  transportation  of  their  coal  has,  therefore,  been  almost  entirely  lost  to  the  Read- 
ing Company." 

The  following  extract  from  the  annual  report  of  the  Lehigh  Valley  Railroad  Com- 
pany to  its  stocKholders  for  1894  was  also  read  into  the  record: 

''On  January  31,  1894,  a  contract  was  entered  into  with  the  Delaware,  Susque- 
hanna &  Schuylkill  Railroad  Company  whereby  that  company  was  granted  the 
privilege  of  running  its  own  trains  coal  laden  to  the  tidewaters  of  New  York,  thus 
assuring  to  this  company  for  a  term  of  15  years  from  July  1,  1894,  an  important 
traffic,  that  of  the  Cross  Creek  Coal  Company,  formerly  Coxe  Brothers  &  Company, 
for  which  several  outlets  existed,  and  which  had  been  in  contention  for  some  time 
previous y.     It  ^so  removed  an  incentive  for  the  construction  of  new  lines  into  the 
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territory  tributary  to  the  Lehigh  Vallev  system.  Local  coal  received  from  the  line 
of  that  company  continues  to  be  hauled  in  our  trains  as  it  was  previously.'' 

It  appears  that  when  the  contract  with  the  Lehigh  Valley  Railroad  Company  waa 
entered  into  the  Philadelphia  &  Reading  Railroad  Company  tore  up  its  lO-mile 
extension,  which  it  had  built  to  connect  with  the  Delaware,  Susquehanna  &  Schuyl- 
kill, because  there  was  no  longer  any  use  for  it. 

For  the  purpose  of  showing  the  effect  of  the  trackage  contract  of  January,  1894, 
upon  the  movement  of  anthracite  coal  over  the  Lehigh  Valley  Railroad,  counsel 
for  that  company  at  the  supplemental  hearing  put  in  evidence  the  following  exhibit, 


viz: 


Statement  of  anthracite  coal  received  from  the  Delaware^  Susquehanna  A  Schuylkill  Raii^ 

road  during  the  fiscal  yeare  ended  Nov,  30 » 


Year. 


18»l 

1W2 

1803 

Total 


Gross  tons. 


288,081 
190,810 
850,306 


782,636 


Year. 


1804 

1806 

1806 

Total 


Orosstons. 


076, 4U 
1,063,06S 
1,116,077 


3,146,467 


It  was  also  shown  that  the  Central  Railroad  of  New  Jersey  had  a  track  into  Drifton, 
a  point  located  on  the  Delaware,  Susquehanna  &  Schuylkill  Railroad,  and  that  the 
Delaware,  Susquehanna  A  Schuylkill  Railroad  also  had  a  connection  with  the  Pennsyl- 
vania at  Tomhicken. 

Defendant  has  endeavored  to  show  the  actual  cost  of  transporting  coal  from  the 
Wyoming  district  to  the  barves  at  Perth  Amboy.  Three  civil  engineers,  William  J. 
Wilgus,  J.  F.  Stevens,  and  Jonn  F.  Wallace,  were  engaged  by  defendant  to  investigate 
the  transportation  of  coal  from  the  anthracite  region  to  tidewater  for  the  purpose  of 
ascertaining  the  cost  thereof.  The^r  were  assisted  in  their  investigation  by  officers 
and  employees  of  the  road  and  by  engineers  in  Mr.  Wilgus'  office.  Mr.  Wilgus  prepared 
an  estimate  of  the  cost  of  carrying  coal  based  upon  theories  and  formulae  which  were  ap- 
proved by  the  other  en^eers.  His  estimate  is  set  forth  in  a  voluminous  exhibit 
known  as  ''Defendant's  Exhibit  F-3."  The  exhibit  contains  all  the  details  from 
which  the  final  estimate  of  cost  is  deduced.  The  recapitulation  of  Exhibit  F-3  is  as 
follows: 

Cost  of  transporting  anthracite  coal  on  the  Lehigh  Valley  Railroadfrom  the  Wyoming  distrid 

to  Perth  Amboy. 


Items. 


Openttng  expenses,  including  taxes. 

Interest: 

Roadbed,  tracks,  and  structures. 

Equipment 

QeuOTal  facilities 


Depreciation: 

Roadbed,  tracks,  and  structures. 

Equipment 

General  fedlitles 


Total 

Additions  and  betterments. 
Risks  and  deficits 


Grand  total. 


Perth  Am- 
boy ter- 
minal. 


10.1180 


.0700 
.0096 
.0012 


.0808 


.0071 

.0080 

00O4 


.0155 


.2152 


Mainline, 
Perth  Am- 
boy to  Cox- 
ton. 


10.6015 


,1470 
.0437 
,0045 


1062 


.0034 
.0646 
.0015 


.0605 


9562 


Wyoming 

collection 

district. 


10.0866 


.0412 
.0283 
.0010 


.0705 


.0000 
.0176 
,0003 


,0188 


TotaL 


10.8070 


.2682 

.0816 
.0067 


.3465 


.0114  • 

.0902 

.0022 


.1038 


1.3473 
.0400 
.1070 


1.4043 
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There  are  many  circumBtances,  however,  connected  with  the  preparation  of  this 
exhibit,  which  seriously  impair  its  value  as  evidence  on  the  question  of  cost. 

Mr.  Wilgus  testified  that  the  figures  which  he  used  in  preparing  said  exhibit  as  to 
the  value  of  the  roadbed,  track,  and  structures  and  value  of  ec^uipment  were  based 
on  an  examination  of  the  road  and  an  examination  of  the  equipment,  and  that  he 
had  attempted  to  estimate  the  cost  of  reproduction.  This  work  he  states  was  done  by 
himself  and  assistants  in  his  employ.  The  assistant  in  his  employ,  who  undertook  ta 
make  an  examination  of  the  roao  with  a  view  to  determining  trie  cost  of  reproduction, 
was  T.  A.  Lang,  and  Mr.  Wilgus  testified  that  his  calculations  are  absolutely  depend- 
ent upon  the  information  furnished  him  by  Lang. 

The  story  of  Mr.  Lang's  investigation  as  to  cost  of  reproduction,  as  told  by  Lang 
himself,  was  as  follows: 

He  left  Perth  Amboy  at  1.20  p.  m.  on  a  passenger  train  for  Easton,  arriving  there 
about  3.20  or  3.30  p.  m.  In  going  to  Easton  ne  stood  on  the  rear  platform  of  the  train. 
After  arrivinp^  at  Easton  he  aid  nothing  more  that  day,  as  it  was  Sunday.  The  fol- 
lowing mommg  at  9  a.  m.  he  left  Easton  on  a  pony  engine,  which  had  a  coach  on 
top  of  the  boiler.  On  this  engine  he  traveled  at  the  rate  of  15  or  20  miles  an  hour, 
stopping  at  various  points.  About  6.30  p.  m.  of  the  same  day  he  arrived  at  Wilkes- 
Barre  and  stayed  there  all  night,  all  the  next  day,  and  the  next  night.  Wliile  there 
he  made  computations  in  the  railroad  company's  office.  On  the  following  day  he  left 
Wilkes-Barre  at  8.30  a.  m.  on  a  passenger  train  and  arrived  at  Easton  abK:>ut  11  or  12 
o'clock.  He  remained  in  Easton  xmtil  that  afternoon  and  then  took  a  train  for  New 
York.  While  at  Easton  he  devoted  a  ''few  minutes"  to  an  examination  of  the  Dela- 
ware bridge  and  the  Easton  steel  viaduct.  Based  upon  this  examination,  he  fur- 
nished Mr.  Wilfifus  the  data  which  he  required  as  to  estimated  cost  of  reproduction  of 
the  I^ehigh  Valley  Railroad. 

This  examination  by  Lang  was  made  in  the  latter  part  of  April,  1909.  Mr.  Wilgus 
accepted  his  estimates  and  gave  his  testimony  on  Apnl  29, 1909.  Mr.  Lang,  however, 
was  not  called  as  a  witness  imtil  May  25,  1909.  Evidently  feeling  that  his  first  super- 
ficial examination  of  the  road  would  become  the  subject  of  attack,  he  undertook  eaily 
in  May  to  make  a  more  thorough  examination  of  the  road. 

On  this  second  trip  he  consumed  eight  and  one-half  days  going  over  the  road  <m  a 
hand  car,  and  the  results  of  his  work  on  the  second  trip  he  terms  his  ''check  esti- 
mate." The  cross-examination  of  Mr.  Lang  developed  that  his  check  estimate  was 
also  a  venr  superficial  piece  of  work.  He  testified  that  he  "could  see"  the  thickness 
of  the  ballast  "very  easily,"  and  that  he  measured  it  "at  one  place"  only;  that  it 
was  from  18  to  20  inches  in  thickness.  He  also  testified  that  he  started  out  to  count 
the  number  of  switches  and  froes,  but  did  not  carry  it  all  the  way  through.  He  fur- 
ther says  that  there  never  had  oeen  any  examination  of  the  ties  and  baUast  or  going 
over  the  road  in  a  hand  car  at  the  time  that  Mr.  Wilgus  made  his  estimate. 

Based  upon  information  thus  furnished,  Mr.  Wilgus  undertook  to  determine  the 
cost  of  carrying  a  ton  of  coal  from  the  Wyoming  district  to  Perth  Amboy,  and  Messrs. 
Wallace  and  Stevens  were  called  as  witnesses  to  confirm  the  reliability  of  his  figures. 

Mr.  Wilgus  testified  that  on  the  trip  which  he  made  over  the  Lehigh  Valley  Rail- 
road he  started  i^m  New  York  at  6  p.  m.  in  an  observation  car  with  Messrs.  Wallace 
and  Stevens  and  certain  officials  of  the  Lehigh  Valley  Railroad  Company,  and  went 
to  Wilkes-Barre.  The  two  following  days  were  spent  in  riding  over  the  main  line  of 
the  Lehigh  Valley  Railroad  and  some  of  its  brancnes.  It  appears  never  to  have  been 
the  intention  that  Messrs.  Wilgus,  Wallace,  or  Stevens  should  personally  do  any  of 
the  detail  work  incidental  to  the  determination  of  the  cost  of  carrying  coal  to  Perth 
Amboy.  All  of  that  was  to  be  done  for  them  by  subordinates,  and  they  were  then  to 
testify  whether  they  believed  the  work  of  these  subordinates  constituted  a  conservative 
estimate  of  Uie  cost. 

Mr.  Stevens  testified  in  substance  that  he  believed  it  possible  for  a  competent 
engineer  to  get  a  correct  approximate  idea  of  the  value  of  a  railroad  by  riding  over 
it,  and  that  he  has  done  considerable  work  in  estimating  values  by  traveling  over 
railroads.  He  stated  that  he  was  not  prepared  to  dispute  Mr.  Wilgus 's  figures,  and 
that  he  would  not  guarantee  them;  and  "that  it  would  be  worse  than  foolish  for  him 
to  say  that  he  had  time  to  undertake  to  make  a  mile-by-mile  estimate  of  the  cost  of 
reproducing  the  Lehigh  Valley  Railroad."  The  most  that  he  had  to  say  concerning 
Mr.  Wilgu?8  estimate  was  that  it  was  "probably  conservative." 

Mr.  Wallace  frankly  admitted  that  nis  testimony  given  in  corroboration  of  Mr. 
Wilgus 's  figures  was  a  matter  of  purely  personal  judgment,  based  on  his  experience 
and  observation.  He  testified  that  men  in  his  line  of  business  were  continually 
drawing  comparisons  and  making  "estimated  judgments,"  and  that  sometimes  they 
were  correct  and  sometimes  wrong.  He  fiu'ther  stated  that  it  was  his  custom  to  value 
railroad  property  very  much  as  a  farmer  would  value  a  horse. 
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The  estimate  of  cost  made  by  Mr.  Wilgus  is  based  on  the  fundamental  assumption 
that  the  cost  of  canying  coal  is  equal  to  the  average  cost  of  carrying  all  traffic.  If 
this  proposition  be  sound,  it  follows  that  by  far  the  greater  part  of  tariffs  covering  .the 
transportation  of  coal  are  improperly  constructed,  for  the  rates  upon  coal  are  generally 
much  below  the  average  rates. 

Again,  as  a  basis  of  apportioning  expenses  for  which  no  actual  division  could  be 
obtained,  the  engineers  used  the  relation  of  passenger-train  ton-mileage  to  freight* 
train  ton-mileage,  finding  that  of  the  total  the  former  was  7.8  per  cent  and  the  latter 
92.2  per  cent.  This  arbitrary  basis  of  apportionment  seenois  to  be  unwarranted  when 
we  take  into  consideration  the  relation  which  exists  between  freight  revenue  and 
passenger-train  revenue  on  the  Lehigh  Valley  Railroad.  Those  revenues  were  as 
follows  for  the  years  shown : 


1901 

1905 

1906 

1910 

Total  freight  revenue $19, 829, 3«3 

PfHRienewtniin  revenue 3. 400.  S28 

S25,962,920 
4,116,847 

130,180,582 
4,842.6S2 

$30,579,507 
6,097,118 

It  thus  appears  that  upon  the  basis  of  relative  earnings  at  least  14  per  cent  of  the 
value  of  the  road  could  properly  have  been  assigned  to  passenger  tramc,  whereas  in 
the  estimate  made  by  Mr.  Wilgus  but  7.8  per  cent  has  been  so  assigned. 

Moreover,  it  will  be  noted  that  the  estimate  of  cost  shows  that  the  average  cost  of 
carrying  anthracite  coal  from  the  Wvomins  reg[ion  to  Perth  Amboy  is  11.49.  An 
exhibit  filed  by  the  Lehigh  Valley  shows  mat  its  average  receipts  per  gross  ton  of 
anthracite  coal  to  Perth  Ambov  for  the  10  years  ending  June  30,  1908,  were  $1.46. 
It  would  therefore  follow  that  all  anthracite  coal  which  hais  been  hauled  by  the  Lehigh 
Valley  to  tidewater  has  been  carried  at  a  loss  of  about  3  cents  per  ton.  But  it  is  shown 
by  reports  on  file  with  the  commission  that  the  operations  of  tiie  Lehigh  Valley  Rail- 
road Ck>mpany  for  a  number  of  years  past  have  been  exceedingly  profitable,  and  as 
anthracite  coal  has  constituted  almost  half  of  its  tonnage,  it  is  fair  to  assume  that  it  has 
made  a  profit  upon  the  handling  of  that  commodity. 

There  are  other  matters  contamed  in  the  record  which  go  to  show  that  the  cost  of 
transporting  coal  as  estimated  by  Mr.  Wilgus  is  excessive. 

Henry  B.  Ely,  who  was  formerly  general  eastern  agent  for  Ooxe  Brothers  &  Com- 
pany, testified  that  after  the  decision  in  the  case  of  Coxe  Brothers  db  Co.  t;.  Lehigh 
Valley  Railroad  Company,  4  I.  C.  C.  Rep.,  535,  in  1891,  and  up  to  the  31st  of  Jan- 
uary, 1894,  the  rates  paid  by  Coxe  Brothers  &  Company  were  the  tariff  rates  of  the 
L^igh  Valley,  less  a  discount  of  35  per  cent.  The  tariff  rates  which  were  in  effect 
during  this  period  are  contained  in  an  exhibit  filed  by  the  Lehigh  Valley,  and  deduct- 
ing said  discount  therefrom,  it  appears  that  the  rates  actually  charged  Coxe  Brothers  & 
Company  were  as  follows: 

Rate  per  ton. 

For  prepared  sizes $1.  lOJ 

For  pea  coal 91 

For  buckwheat  and  smaller  sizes 78 

Defendant  has  also  filed  in  evidence  an  exhibit,  which  shows  the  adjusted  rates  to 

Perth  Amboy  on  the  various  grades  of  anthracite  coal,  by  months,  during  the  period 

from  January,  1895,  to  October,  1900,  inclusive,  a  period  of  five  years  and  nine  months, 

immediately  preceding  the  discontinuance  of  adjustments  upon  the  percentage  basis. 

An  average  of  the  rates  contained  in  said  exhibit  shows  the  following: 

Rate  per  ton. 

Prepared  sizes i $1. 4164 

Pea  coal L1712 

Buckwheat 1.1566 

These  latter  fiffures  are  of  themselves  sufficient  to  show  that  the  estimate  cost  of 
carrying  coal  to  tidewater  of  $1.49  is  Car  from  correct. 

A  very  noticeable  feature  of  the  work  of  these  experts  employed  as  disinterested 
parties  to  ascertain  the  cost  of  canying  coal  to  Perth  Amboy  is  the  manner  in  which 
they  arrived  at  their  valuations  of  real  estate  and  rights  of  way. 

Mr.  Wilgus  testified  that  he  did  not  himself  make  the  estimates  upon  the  value  of 
the  Perth  Amboy  terminals,  but  took  the  estimates  of  hie  assistant,  Mr.  Van  Houten. 
Mr.  Van  Houten' testified  that  he  got  his  information  as  to  the  cost  or  reproduction  of 
the  Perth  Amboy  terminals  from  the  general  solicitor  of  the  defendant,  because  he 
is  an  authority  on  real  estate  and  handles  all  the  real-estate  matters  for  the  Lehigh 
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Valley  Railroad.  Mr.  Wilgus  also  stated  that  he  valued  the  right  of  way  from  Perth 
Amboy  to  South  Plainfield  Junction  at  |3,000  an  acre,  and  between  Penn  Haven  and 
Phillipsburg  at  $1,200  an  acre,  and  that  these  estimates  were  made  ''not  only  upon  the 
way  it  impressed  me,  but  also  from  consultation  with  Mr.  Schaperkotter,  the  general 
solicitor  of  the  company." 

Complainants  have  called  attention  to  the  rates  of  the  Pennsylvania  Railroad  Com- 
pany for  the  transportation  of  anthracite  and  the  rates  of  certam  bituminous  carriers. 
The  Pennsylvania  Railroad  Company  carries  anthracite  coal  from  South  Wilkes-Barre 
and  Plymouth,  in  the  Wyoming  region,  to  South  Amboy,  N.J.  There  are  two  routes 
by  which  the  Pennsylvania  may  carry  this  coal,  the  longer  route  being  276  miles  and  the 
shorter  222  miles.  Owine  to  the  fact  that  the  grades  on  the  long  haul  are  very  much 
easier  than  those  on  the  short  haul,  the  long  haul  is  the  one  generally  used.  Its  rates 
for  this  transportation  are  as  follows:  Prepared  sizes,  $1 .40  per  gross  ton;  pea  coal,  $1.25 
per  gr6as  ton;  and  buckwheat,  |1 .15  per  gross  ton. '  Up  to  a  comparatively  recent  date 
the  same  rates  applied  from  points  on  the  Delaware,  Lackawanna  &  Western  Railroad, 
which  brought  the  coal  to  the  Pennsylvania  Railroad,  and  the  Pennsylvania  allowed 
the  Lackawanna  a  15-cent  lateral  charge.  The  Pennsylvania  has  smce  withdrawn 
the  lateral  allowance  and  requires  payment  to  it  of  its  full  rate. 

The  Norfolk  <fe  W^est^jrn  Railway  Company  transports  bituminous  coal  from  Pocahon- 
tas to  Lambert  Point,  377  miles,  crossing  the  Blue  Ridge  and  Allegheny  Mountains, 
at  a  rate  of  $1.40  per  gross  ton,  and  this  mcludes  the  collection  of  the  coal  in  the  Po- 
cahontas district  and  dumping  the  same  into  vessels  at  Lambert  Point.  The  rate  per 
ton  per  mile  for  this  haul  is  $0.00377.  In  the  Pocahontas  district  there  are  two  assem- 
bling yards,  Bluefield  and  Vivian,  the  average  distance  of  the  collieries  from  Bluefield 
being  about  29  miles,  and  the  average  distance  of  the  collieries  from  Vivian  about  15 
miles.  During  1907  the  Norfolk  &  Western  collected  from  the  67  collieries  in  the 
district  7,285,360  tons  of  coal.  During  the  same  year  the  Lehigh  Valley  collected 
4,142,442  tons  from  the  26  collieries  connected  with  its  tracks  in  the  Wyoming  region. 
The  following  exhibit  shows  certain  rates  for  the  transportation  of  bituminous  coal, 
together  with  the  length  of  haul  and  the  rate  per  ton  per  mile: 

Statement  showing  origin^  destination^  transporting  railroad,  miles  hauled^  rate  charged, 
and  rate  per  ton  per  mile  on  bituminoiis-coal  shipments  to  tidewater. 


[2,240  pounds  per  ton.    Rates  include  dum page,  from  piers  to  vessels.] 


Region  or  district.   I    Transporting  rail- 


road. 


Heyersdale Baltimore  &  Ohio. . . 

Do ; do 

Do I do 

Pocahontas '  Norfolk  &  Western. . 

New    River    Thur-     Chesapeake  &  Ohio  . 


Destination. 


mond. 
Do.. 


Kanawha  Ilandley. 
Do 


Kentucky    Marrow- 
bone. 
Do 


Beech  Creek. 


Do. 


Clearfield. 
Do... 
Do... 


.do. 
.do. 
.do. 
.do. 
.do. 


New  York  Central 
and  Philadelphia 
&  Reading. 

do 


Do. 


Pennsylvania  R.  R 

do 

do 


do. 


Baltimore 

Philadelphia 

St.  George 

Norfolk  (Lamberts  Point).. 

Newport  News  via  Lynch- 
burg. 

Newport    News    via    Oor- 
donsville. 

Newport  News  via  Lynch- 
burg. I 

Newport    News    via    Qor-  ' 
donsville.  i 

Newport  News  via  Lynch- 
burg. 

Newport    News    via    Gor- 
donsville. 

Port  Reading 


Philadelphia  (Port  Rich- 
mond). 

Baltimore  (Canton  Pier) 

South  Amboy 

Philadelphia  (Greenwich 
piers). 

Philadelphia  via  Lock  Ha- 
ven and  Sunbury. 


Miles 
hauled. 


215.0 
310.8 
390.6 
377.0 
418.0 

38L0 

457.0 

420.0 

673.0 

636.0 

308.0  ' 

229.0 

242.2 
322.5 
202.2 

317.0 


Rate 
charged. 


$1.18 
1.25 
1.55 
1.40 
1.40 

1.40 

L50 

1.50 

1.70 

1.70 

1.55 

1.25 

1.18 
L55 
1.25 

L25 


Rate  in 

cents  per 

ton  per 

mile. 


0.549 
.403 
.396 
.371 
.335 

.367 

.328 

.357 

.253 

.267 

.ooa 

.546 

.487 
.481 
.477 

.394 


Defendant  answers  that  the  tidewater  rate  of  the  Pennsylvania  Railroad,  cited  by 
the  complainants,  is  entirely  inconsistent  with  the  other  anthracite  rates  charged  by 
the  Pennsylvania,  whereas  the  Lehigh  Valley  tidewater  rate  is  in  line  and  consist- 
ent with  ita  other  anthracite  ratos.    An  exhibit  in  this  connection  shows  that  the 
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Pennsylvania  Railroad  Company's  rate  on  prepared  sizes  to  Harrisburg,  a  distance  of 
110  miles,  is  $1.50;  to  Philadelphia,  a  distance  of  164  miles,  $1.80;  to  Heading,  a  dis> 
tance  of  111  miles,  11.80;  to  Perth  Amboy,  a  distance  of  226  miles,  $1.80;  to  South 
Amboy,  when  not  for  transshipment,  $1.80.  The  Pennsylvania  Railroad  Company 
is  a  bituminous  rather  than  an  anthracite  road. 

The  defendant  also  introduced  evidence  tending  to  show  that  the  market  for  anthra- 
cite coal  on  the  lines  of  the  Pennsylvania  Railroad  exhausts  the  supply  originating 
on  the  road,  and  for  this  reason  a  15-cent  lateral  was  allowed  on  coal  assenioled  on 
other  roads  and  turned  over  to  the  Pennsylvania.  On  such  shipments  the  Pennsyl- 
vania was  relieved  of  the  gathering  cost;  and  in  view  of  the  high  line  rates  on  anthracite 
coal  over  the  Pennsylvania,  the  arrangement  was  favorable  to  the  railroad.  As  has 
been  noted,  the  Pennsylvania  has  since  withdrawn  the  lateral  allowance. 

In  so  far  as  the  comparison  with  bituminous  rates  is  concerned  the  defendant  calls 
attention  to  the  fact  tnat  bituminous  rates  are  generally  less  than  anthracite  rates, ' 
due  in  part  1^  the  di£ference  in  value  of  the  two  kinds  of  coal,  and  that  there  are  dis- 
similarities  in  connection  with  the  carriage  and  shipment  of  bituminous  and  anthracite 
coal  which  render  the  transportation  of  anthracite  coal  more  expensive.  About  95 
per  cent  of  the  coal  shipped  from  the  bituminous  regions  is  run  of  mine  and  no  such 
elaborate  classification  is  necessary  in  the  assembling  regions  as  in  the  anthracite 
reckons.  Bituminous  coal  is  not  stored  at  tidewater  and  the  carriers  are  therefore 
relieved  of  the  expense  of  building  storage  bins  and  of  placino"  the  coal  in  the  bins  and 
removing  it  therefrom.  It  is  also  claimed  that  the  carnage  of  bituminous  coal  involves 
less  empty  car  mileage,  but  upon  that  point  the  record  is  rather  indefinite.  At  any 
rate,  the  conditions  relating  to  the  transportation  of  anthracite  and  bituminous  coal 
have  not  been  shown  to  be  similar  to  sucn  a  degree  that  the  existence  of  a  lower  rate 
on  bituminous  would  warrant  a  conclusion  that  a  higher  rate  on  anthracite  on  a  different 
road  is  imreasonable. 

It  is  earnestly  contended  that  any  such  comparison  disr^iards  the  fact  that  the 
Lehigh  Valley  KaUroad  was  built  and  is  maintained  primarily  as  a  coal-carrying  road ; 
that  as  such  it  has  the  right  to  receive  a  return  upon  the  coal  transported  sufficient  to 
enable  it  to  operate  prontably,  and  is  further  justified  in  obtaining  all  traffic  that  it . 
can  secure  in  addition  to  its  anthracite  tonnage  at  rates  which  exceed  cost  of  oijer- 
ation;  and  that  a  successful  search  for  such  outside  tonnage,  so  long  as  it  is  carried 
at  a  margin  of  profit  above  operating  expenses,  aids  the  road  to  perform  more  cheaply 
its  service  in  gathering  and  carrying  coal. 

Defendant  contends  that  the  extraordinary  terminal  expense  attributable  to  the 
comparatively  short  haul  on  anthracite  coal  makes  any  per-ton-per-mile  comparison 
improper  and  misleading. 

In  connection  with  its  terminal  at  Perth  Amboy,  defendant  has  erected  372  stock- 
ing or  ston^  bins,  which  vary  in  capacity  from  500  to  1,000  tons  each,  and  have  a 
total  capacity  of  about  250,000  tons.  Trestles  extend  over  the  stocking  bins  and  coal 
is  dropped  into  them  from  cars  which  have  been  pushed  onto  the  trestles.  Under- 
neath the  stocking  bins  are  tunnels  through  which  cars  are  run  to  remove  the  coal  as 
called  for.  About  350  cars  of  60,000  pounds  capacity  are  employed  exclusively  in 
removing  coal  from  the  bins. 

Attention  is  called  by  defendant  to  the  special  privileges  accorded  and  aervicea 
rendered  in  connection  with  the  transportation  of  anthracite  coal  without  extra  com- 
pensation above  the  tidewater  rates.  The  rate  covers  delivery  of  coal  by  the  railroad 
mto  vessels  at  Perth  Amboy.  No  demurrage  is  charged  on  cars  at  the  collieries  or 
at  Perth  Amboy.  A  slight  deduction  is  maae  from  the  scale  weights  at  the  collieries 
to  offiset  the  weight  of  water  in  the  coal  when  loaded,  and  an  allowaiice  is  made  for 
depreciation  in  weight  due  to  rehandling.  The  shippers  have  the  privil^;e  of  stock- 
ing in  transit.  Extensive  storage  privileges  are  permitted  at  Perth  Amboy,  the  rail- 
road providing  the  bins  and  performing  the  labor  of  storing  and  lifting  from  storage 
without  additional  compensation.  This  privilege  tends  to  permit  daily  operation 
of  mines  to  the  limit  of  their  production  regardless  of  the  fluctuation  of  the  market 
demand.  Moreover,  the  demand  for  different  sizes  is  more  or  less  irregular,  while 
the  production  of  the  several  sizes  is  fairly  uniform;  and  this  condition  makes  the 
storage  privilege  of  additional  value  to  the  shipper  at  certain  seasons  of  the  year. 
Complainants  nave  freely  exercised  their  privilege  of  storage.  In  1907  they  had 
47.56  per  cent,  and  in  1908,  32.27  per  cent  of  the  coal  shipped  by  them  to  Perth  Amboy 
placea  in  the  bins.  Of  the  coal  tonnage  carried  to  Perth  Amboy  in  1908,  20.96  per 
cent  was  placed  in  the  bins. 

It  is  claimed  that  the  limited  life  of  anthracite  railroads  has  an  important  bearing 
on  the  matter  of  freight  rates,  and  is  therefore  a  factor  to  be  taken  into  consideration 
in  connection  with  tne  question  of  "fair  return." 
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As  to  the  limited  life  of  the  anthracite  railroads,  counsel  for  defendant  say  in^their 
brief: 

''The  evidence  establishes  the  fact  that  when  the  railroad  shall  be  deprived  of 
the  tonnage  from  the  collieries  along  its  lines  and  the  incidental  tonnage  involved  in 
and  dependent  upon  the  production  of  coal  the  traffic  on  the  Mahanoy  and  Hasleton 
division  and  the  Blackwood  branch  will  for  all  intents  and  purposes  be  nil. 

''As  to  the  Wvoming  division,  the  investment  in  evervthing  but  the  main  line 
will  have  been  destroved  and  the  continued  existence  of  the  road  will  depend  upon 
whether  or  not  the  tnrough  traffic  is  sufficient  to  pay  the  operating  expenses  and 
the  interest  charges. 

"There  are  many  instances  where,  on  account  of  closing  up  breakers  for  one  reason 
or  another,  portions  of  the  Lehigh  Valley  Railroad  have  already  become  useless.'^ 

They  then  cite  the  following  instances  of  abandoned  tracks  in  the  Wyoming  r^on, 
viz: 

"  Crescent  breaker,  1  mile  long,  abandoned  1900. 

"  Babylon  breaker,  1^  miles. 

"  Lawrence  track,  partially  abandoned,  length  not  given. 

"  Phoenix  track,  1  mile  long. 

"Heidelbeig  breaker,  No.  2,  tracks  abandoned ;  length  not  given. 

"Henry  breaker,  tracks  1}  miles  long;  will  soon  be  abandoned. 

"Wyoming  breaker,  i  mile  long. 

"Mid vale  track,  }  mile  long;  abandoned. 

"  Franklin  breaker,  1|  miles. 

"Abbott  or  Hillman  mine,  }  mile  long. 

"Mosier  mine,  track  Iji^  miles;  abandoned. 

"  Butler  colliery,  tracks  taken  up;  length  not  given." 

In  addition,  it  is  stated  that  many  collieries  have  been  abandoned  which  have 
not  involved  the  taking  up  of  tracks,  the  tracks  remaining  in  partial  use  in  connec- 
tion with  other  breakers. 

It  will  be  noted  that  while  the  list  of  abandoned  tracks  in  the  Wyoming  district 
has  the  appearance  of  being  quite  large,  yet  the  sum  total  of  such  of  the  mileages 
as  are  specified  shows  that  a  fraction  more  than  8  miles  has  been  abandoned. 

Counsel  also  in  their  brief  give  ouite  a  list  of  names  of  breakers  which  have  been 
abandoned  on  the  Mahanoy  and  Hazleton  division,  but  it  is  found  that  the  total 
of  abandoned  mileage  on  this  division  is  only  9.5  miles. 

As  to  the  kindred  subject,  namely,  the  exhaustion  of  anthracite  coal  supply,  counsel 
in  their  brief  thus  state  the  result  of  the  testimony  of  W.  F.  Dodge,  an  expert  mining 
ennneer,  introduced  as  a  witness  on  behalf  of  the  defendant: 

The  total  future  shipments  from  the  Wyoming  division,  starting  with  the  year  1909, 
will  amount  to  91,230,000  tons.  The  lives  of  the  various  collieries  will  vary  from  5  to 
50  years.  The  annual  output  is  estimated  for  the  first  five  years  to  be  19,395,000  tons, 
and  will  diminish  gradually  until,  from  the  twenty-fifth  to  the  thirtieth  year,  the 
annual  output  is  cstimatea  at  only  7,055,000  tons,  dwindling  down  in  the  period 
between  the  forty-fifth  and  fiftieth  years  to  500,000  tons  per  annum.  At  the  end  of  25 
years,  according  to  the  testimony  of  Mr.  Dodge,  the  output  of  the  Wyoming  region  will 
be  less  than  half  what  it  is  now,  and  at  the  end  of  50  years  will  cease  altogether. 

On  the  other  hand,  the  following  more  optimistic  view  of  the  situation  appears  from 
the  Report  of  the  Anthracite  Coal  Strike  Commission,  rendered  to  the  President  of  the 
United  States,  March  18, 1903,  viz: 

"What  is  of  some  importance,  however,  in  connection  with  the  discussion  of  the 
past  production  is  a  consideration  of  what  is  to  be  expected  in  the  future  in  the  way  of 
production  and  the  probable  duration  of  the  anthracite  coal  supply.  The  origmal 
deposits  of  the  anthracite  coal  field  have  been  ascertained  with  a  reasonable  degree 
of  accuracy. 

"Accoraing  to  the  estimates  of  the  Pennsylvania  geological  survey,  the  amount  of 
workable  antnracite  coal  originally  in  the  ground  was  19,500,000,000  tons.  The  pro- 
duction to  the  close  of  1901,  as  previously  stated,  amounted  to  1,350,000,000  long  tons, 
which  would  indicate  that  there  remained  still  available  a  total  of  18,150,000,000  tons. 
Unfortunately,  however,  for  every  ton  of  coal  mined  and  marketed  one  and  one-half 
tons,  approximately,  are  either  wasted  or  left  in  the  ground  as  pillars  for  the  protec- 
tion of  tiie  workings,  so  that  the  actual  yield  of  the  beds  is  only  about  40  per  cent 
of  the  contents.  Upon  this  basis  the  exhaustion  to  date  has  amounted  to  3,375,000,000 
tons.  Deducting  this  from  the  original  deposits,  the  amount  of  anthracite  remaining 
in  the  gpund  at  the  close  of  1901  is  found  to  be,  approximately,  16,125,000,000.  Upon 
the  basis  of  40  per  cent  recovery,  this  would  yield  6^450,000,000  long  tons.  The  total 
production  in  1901  was  60,242,560  long  tons..  If  this  rate  of  production  were  to  con- 
tinue steadily,  the  fields  would  become  exhausted  in  just  about  one  hundred  years. 
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"Mr.  William  Griffith,  in  a  series  of  articles  contributed  to  the  Bond  Record  in  1896, 
considers  that  the  estimates  upon  which  the  foregoing  computations  have  been  made 
were  too  liberal.  His  estimate  of  the  amount  otminable  coal  remaining  at  tibe  close 
of  1895  was  6,073,786,750  tons. 

'  'In  the  six  years  from  1896  to  1901.  inclusive,  the  production  has  been,  approxi- 
mately, 308,570,000  tons,  which  would  leave  still  available  for  mining  4,765,216,750 
tons.  This  supply^  at  the  rate  of  production  in  1901,  would  last  a  attle  less  man 
80  years.  But  as  indicating  how  susceptible  to  error  are  human  prediotions,  it  is 
well  to  state  that  in  his  carefully  prepared  statement,  published  in  1896,  Mr.  Griffith 
assumes  the  limit  of  annual  proauction  would  be  reached  in  1906  and  would  amount 
in  that  year  to  60,000,000  tons. 

''This  amount  of  production  was  reached  in  1901,  in  just  half  the  time  predicted 
by  Mr.  Griffith,  ana  the  production  of  January,  1903,  as  recently  reported,  shows 
that  the  anthracite  mines  are  capable  of  producing  at  a  rate  of  72,000,000  tons  annu- 
ally in  their  present  state  of  development.  It  is  not  to  be  supposed,  however,  that 
the  annual  rate  of  anthracite  production  will  continue  practically  uniform  until 
the  mines  are  exhausted  and  then  suddenly  cease.  Portions  of  the  fields  have 
already  been  worked  out,  others  are  rapidlv  approaching  total  exhaustion,  while 
others  at  the  present  rate  of  production  will,  it  is  calculated,  last  from  700  to  800 
years.  If  we  can  assume  the  annual  production  will  have  reached  its  maximum 
limit  at  between  60,000,000  and  75,000,000  tons,  and  that  the  production  will  then 
fall  off  gradually  as  it  increased,  we  may  expect  anthracite  mining  to  continue  for 
a  perioofof  from  200  to  250  years."  (Report  of  Anthracite  Coal  Strike  Commission, 
pp.  21,  22.) 

Defendant  claims  the  right  to  earn  enough  out  of  its  coal  rates  to  provide  for  a  return 
of  the  principal  of  the  investment  in  that  part  of  the  railroad  company  devoted  to  ^e 
carriage  of  coal,  when  and  as  this  principal  becomes  reduced  and  extinguished  by 
exhaustion  of  the  coal.  We  have  noted  ue  estimate  of  defendant's  witnesses  to  the 
effect  that  shipments  of  anthracite  coal  over  the  railroad  will  practically  cease  in  50 
years,  and  we  nave  quoted  the  opinion  expressed  on  the  same  subject  by  the  Anthra- 
cite Coal  Strike  Commission  to  the  effect  that  production  mav  last  for  250  years. 
Probably  the  truth  lies  somewhere  between  the  two  extremes.  During  the  years  1903 
to  1910,  the  Lehigh  Valley  Railroad  Company  under  the  rates  in  controversy  succeeded 
in  accumulating  an  unappropriated  surplus  of  $27,219,780.  If  the  company  could 
accumulate  this  sum  for  every  eight-year  period  during  the  next  30  or  40  years,  it 
would  have  a  surplus  in  the  neighborhood  of  $125,000,000.  It  seems,  therefore,  that 
thej>resent  rates  are  more  than  sufficient  to  meet  defendant's  idea  of  an  annual  income 
sufficient  to  provide  for  return  of  the  capital  when  that  part  of  the  railroad  devoted 
to  the  carriage  of  anthracite  coal  loses  its  earning  capacity  through  the  exhaustion  of 
that  commodity.  This  matter,  however,  is  too  speculative  to  be  of  much  value  in 
determining  the  reasonableness  of  present  rates.  By  the  time  anthracite  coal  is 
exhausted  other  traffic  may  have  become  so  dense  that  the  present  value  of  the  road 
will  not  be  impaired. 

It  requires  no  extended  ai^^ument  to  sustain  the  proposition  that  the  maintenance 
of  an  unreasonably  high  rate  operates  to  the  advantage  of  the  Lehigh  Valley  Railroad 
Company  as  a  dealer  in  coal.  The  record  shows  that  the  only  Ime  of  demarcation 
between  the  Lehigh  Valley  Railroad  Company  and  the  Lehigh  Valley  Coal  Com- 
pany is  one  of  bookkeeping.  Assuming  for  purposes  of  illustration  that  the  cost  of 
mining  anthracite  coal  is  $2  per  ton  and  the  cost  of  carrying  it  to  tidewater  is  $1  per 
ton,  it  follows  that  the  cost  of  coal  at  tidewater  would  be  $3  per  ton ;  and  if  the  pub- 
lished rate  were  $1  the  independent  operator  and  the  railroaa  coal  company  would  be 
on  a  fair  competitive  basis  so  far  as  the  cost  of  mining  and  transportation  are  con- 
cerned. But  as  between  the  railroad  company  and  its  coal  company  it  matters  not 
whether  the  profit  comes  from  mining  or  transporting  the  coal.  So,  therefore,  if, 
instead  of  the  $1  rate  above  mentioned,  the  railroad  company  were  to  establish  a  rate 
of  $1.50  per  ton,  the  railroad  and  its  coal  company  could  still  sell  coal  at  tidewater  for 
$3  per  ton,  standing  a  deficit  of  50  cents  per  ton  in  the  mining  price  and  taking  an 
equal  profit  in  the  transportation  price.  But  the  independent  operator  can  not 
recoup  himself  in  this  manner,  and  the  best  price  that  he  could  make  at  tidewater 
would  necessarily  be  the  mining  price  of  $2,  plus  the  carrying  charge  of  $1.50,  or  $3.50; 
and  he  would  enter  the  market  at  a  disadvantage  of  50  cents  per  ton  as  compared  with 
the  railroad  and  its  coal  companv.  It  is  obvious  that  such  an  advantage  would  enable 
the  railroad  company  and  its  after  ego,  the  coal  company,  to  monopolize  the  field  of 
production  and  tne  selling  market.  \\Tiatever  the  means  employed,  it  is  a  fact  that 
the  railroad  coal  company  has  monopolized  the  coal  field  served  by  it.  In  1901.  47 
per  cent  of  the  defenaant's  coal  tonnage  to  Perth  Amboy  was  controlled  by  it  ana  53 
per  cent  by  Independent  operators;  while  in  1908  the  defendant  controlled  95  per 
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cent  of  the  anthracite  tonnage  over  defendant's  line  to  Perth  Amboy  and  the  inde- 

?endent  operators  5  per  cent.  During  the  same  period  complainants'  shipments  to 
erth  Amboy  decreased  from  147,811  tons  for  1901  to  40,562  tons  for  1908. 

Coming  now  to  the  question  of  the  reasonableness  of  the  rates,  counsel  for  defendants 
asserts  that  the  rates  on  coal  must  be  sufficient  to  produce  four  results,  viz:  (1)  An 
income  sufficient  to  make  up  for  past  deficiencies  m  current  return  on  investment. 
(2)  A  reasonable  current  annual  return  upon  the  investment  in  the  railroad  and 
transportation  adjuncts.  (3)  An  amount  sufficient  to  provide  reasonably  for  keeping 
the  property  up  to  constantly  modem  standards — i.  e.,  such  improvements  as  are 
necessary  for  public  convenience  and  safety  and  to  enable  the  railroad  to  get  busineas 
in  competition  with  other  roads.  (4)  An  amount  sufficient  to  provide  for  a  return 
of  the  principal  of  the  investment,  when  and  as  this  principal  becomes  reduced  and 
extinguished  by  the  exhaustion  of  coal  freight. 

Under  the  first  proposition  defendant  argues  that  the  present  rates  should  be  suf- 
ficiently high  to  enable  it  now  to  earn  the  amount  by  which  it  has  fallen  short  of  paying 
a  6  per  cent  annual  dividend  in  the  past,  or  at  least  as  far  back  as  1894.  It  shows  that 
a  dividend  rate  of  6  per  cent  applied  to  its  common  stock  of  $40,441,100  for  the  period 
from  November  30,  1894,  to  June  30,  1908,  would  amount  to  $35,091,276;  that  during 
this  period  the  dividends  paid  amounted  to  $7,260,264:  and  argues  that  upon  a  6  per 
cent  basis  the  common-stock  shareholders  suffered  a  deficiency  in  dividends  during 
this  144-year  period  of  $27,831,112.  In  the  Wilgus  estimate  above  mentioned  10 
cents  per  ton  is  added  to  the  assumed  cost  of  carrying  cool  to  Perth  Amboy  for  the  pur- 
pose 01  ''making  good  the  deficit  of  over  $20,000,000  in  dividends"  for  past  years. 

Assuming,  without  conceding,  that  the  present  producers  and  consumers  of  an- 
thracite coal  must  bear  the  burden  of  the  misfortunes  or  mismanagement  of  a  previous 
generation,  it  is  worth  while  to  inquire  whether  this  claim  does  not  amount  for  the 
most  part  to  a  declaration,  not  that  the  shareholder  is  entitled  to  a  fair  dividend,  but 
rather  to  an  assertion  that  he  may  invest  his  dividends  in  improvement  of  the  property 
and  have  it  in  cash  also. 

Certain  aspects  of  the  financial  condition  of  the  Lehigh  Valley  for  the  years  1901  to 
1910,  inclusive,  are  set  forth  in  the  following  table: 
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The  figures  for  years  prior  to  1901  are  not  given  above,  because  we  have  not  had 
them  revised  to  conform  to  the  present  system  of  accounting,  but  from  1895  onward 
they  tell  practically  the  same  story — ^that  is,  the  chaiges  to  maintenance  of  way  from 
1895  to  1904  were  abnormal  as  compared  with  the  years  1905  to  1910.  During  this 
10-year  period  the  density  of  tonnage  per  mile  of  line  has  increased  about  30  per  cent. 
Three  ot  the  large  items  of  operating  expenses,  namely,  maintenance  of  equipment, 
compensation  to  labor,  and  material,  fuel,  and  supplies,  show  an  increase  somewhat 
proportionate  to  the  increase  in  density  of  tonnage,  while  the  fourth  large  item  of 
operating  expense — ^maintenance  of  way  and  structures — has  decreased  from  $3,057 
per  mile  in  1901  and  $3,340  in  1902  to  $2,404  in  1910.  The  only  inference  which  can 
be  drawn  from  these  figures  is  that  in  the  period  from  1895  to  1902  the  dbareholders 
elected  to  devote  surplus  earnings  to  rebuilding  and  improving  their  road  instead  of 
distributing  the  eammgs  to  themselves  in  the  torm  of  dividends.  The  excess  of  the 
maintenance  of  way  item  alone  for  several  years  prior  to  1903  over  that  for  1910  was 
sufficient  to  pay  a  2  per  cent  dividend  on  the  stock.  The  devotion  of  earnings  to 
permanent  improvements  and  betterments  was  no  doubt  a  wise  policy  on  the  part  of 
those  in  control  of  the  road.  But  the  indications  are  that  the  shareholders  have 
already  received  the  benefit  of  that  policy,  even  though  it  has  not  come  in  the  form  of 
cash  dividends  covering  the  period  m  question.  From  1894  to  1903  the  average  mar- 
ket value  of  Lehigh  Valley  Railroad  stock  was  in  the  neighborhood  of  $75  per  share. 
At  this  writing  the  same  stock  is  quoted  at  $178.  Thus  a  person  who  had  invested  in 
Lehigh  Valley  at  par  prior  to  1904  has  benefited  by  an  appreciation  in  value  of  his 
stock  to  the  amount  of  5  per  cent  per  annum  since  1894  and  has  received  dividends 
gradually  increased  from  2  per  cent  to  5  per  cent  since  1905.  The  earnings  in  1910 
were  sufficient  to  pay  a  diviaend  of  20.12  per  cent,  but  the  company  elected  U>  increase 
its  unappropriated  surplus  from  $19,212,252  in  1909  to  $27,219,890  in  1910.  Moreover, 
the  Lenigh  Valley  Railroad  Company  has  been  carrying  amongst  its  assets  certifi- 
cates of  indebtedness  of  the  Lehign  valley  Coal  Company  amounting  to  $10,537,000, 
upon  which  no  interest  is  collected.  Interest  on  this  indebtedness  would  be  sufficient 
to  pay  a  1  per  cent  dividend  on  the  stock. 

We  should  hesitate  to  assent  to  defendant's  first  proposition  that  present  shippers 
must  bear  the  burden  of  earlier  misfortunes  of  the  road,  out  it  is  unnecessary  to  decide 
that  point  in  this  case,  because  it  has  been  sufficiently  demonstrated  that  the  share- 
holders have  received  a  fair  return  on  their  investment,  taking  into  consideration 
the  money  actually  received  in  dividends,  the  increased  value  of  their  shares,  the 
increased  value  of  the  property,  and  the  large  unappropriated  surplus.  It  follows 
therefore  that  the  allowance  in  the  Wilgus  estimate  of  10  cents  per  ton  to  make  up 
for  this  alleged  deficit  should  be  eliminated  from  the  calculation. 

Defendant's  second  and  third  contentions  that  the  rates  should  be  sufficient  to  guar- 
antee a  fair  annual  return  on  the  investment  and  to  provide  reasonably  for  keeping  the 
property  up  to  improved  modem  methods  are  sound  but  have  little  bearing  on  this 
case,  in  view  of  the  summary  of  the  road's  finances  above  set  forth.  It  will  be  noted 
by  referring  to  that  tabulation  that  defendant's  corporate  income  was  sufficient  to 
to  pay  a  dividend  on  the  capital  stock  of  16  per  cent  in  1905,  17  per  cent  in  1906,  20 
per  cent  in  1907,  18  per  cent  in  1908,  14  per  cent  in  1909,  and  20  per  cent  in  1910. 
Instead  of  paying  such  dividends  it  has  paid  5  per  cent  on  its  capital  stock,  appro- 
priated to  additions,  betterments^  and  improvements  sums  ranging  from  $580,206  to 
$2,068,590  per  annum^  and  has  increased  its  unappropriated  surplus  from  nothing 
in  1902  to  $27,219,780  m  1910.  Certainly  it  must  be  conceded  that  the  present  rates 
provide  liberally  for  a  fair  annual  return  on  the  investment  and  the  proper  mainte- 
nance of  the  property. 

As  noted,  tne  iiehigh  Valley  Railroad  Company  carries  amongst  its  assets  $10,537,000 
noninterest  bearing  certificates  of  indebtedness  of  the  Lehigh  Valley  (^oal  Company. 
At  5  per  cent  per  annum  the  interest  on  these  certificates  would  be  $526,850.  The 
latter  sum  is  in  all  substantial  respects  a  rebate  to  the  I/ehigh  Valley  ('oal  Company. 
The  proportion  of  the  total  tonnage  from  the  anthracite  field  shipped  by  the  Lehigh 
Valley  Coal  Company  does  not  appear,  but  it  is  of  record  that  it  ships  about  95  per 
cent  of  the  coal  to  tidewater.  If  its  proportion  of  the  total  traffic  is  tne  same  as  tnat 
to  tidewater,  its  tonnage  for  1910  was  in  the  neighborhood  of  10,500,000  tons;  and  the 
net  result  of  the  transportation  as  between  it  and  its  rompetitors  was  the  same  as  if 
it  had  had  its  coal  transported  for  5  cents  per  ton  less  than  the  independent  dealers. 
Referrinf^  to  the  same  matter  in  Coxe  Brothers  Co.  v,  L.  V.  R.  R.  Co.,  supra,  the 
commission  said : 

**The  railroad  company  advances  to  the  coal  company  nearly  $7,000,000  with  which 
to  transact  its  business,  and  for  the  use  of  which  the  railroad  companv  receives  no 
advantage  other  than  such  advantages  as  it  gets  from  carrying  the  freight  of  the  coal 
company.    The  value  of  the  annual  use  of  such  advances  at  5  per  cent  interest  amounts 
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to  1350,000,  nearly.  This  sum  exceeds  10  cents  per  ton  on  all  the  coal  shipped  by 
the  coal  company  over  the  lines  of  the  railroad  company,  and  is  to  that  extent  an 
undue  preference  given  to  said  coal  company,  to  the  disadvantage  of  Coxe  Brothers 
&  Company  and  other  shippers  who  receive  no  advances.  The  advantage  of  like 
advances  if  made  to  complainants,  estimated  on  their  annual  shipments,  would 
exceed  |100,000.  Had  the  Lehigh  valley  road  as  a  means  of  securing  freight  ma^Ie 
like  advances  to  any  other  competitor  of  complainants,  whether  an  individual  oper> 
ator  or  a  coal  company  in  which  the  railroad  company  had  no  interest,  it  would  haraly 
be  contended  that  such  act  did  not  amoimt  to  undue  preference  and  unjust  discrimi- 
nation. The  fact  that  the  road  was  interested  in  the  coal  company,  as  the  owner 
of  its  capital  stock,  does  not  make  lawful  what  would  be  unlawful  without  such 
interest. 

Defendant  has  filed  an  exhibit  purporting  to  show  that  its  average  revenue  for  the 
transportation  of  coal  to  Perth  Amboy  from  1898  to  1908  has  been  $1.46  per  gross  ton. 
Assuming  that  bv  the  loan  to  the  coal  company  defendant  loses  interest  charges 
amounting  roughly  to  5  cents  per  ton,  the  average  just  given  would  be  reduced  to 
11.41  per  gross  ton.  In  the  Coxe  Brothers  case,  decided  in  1891,  the  commiaaion 
decided  that  a  fair  return  to  defendant  upon  traffic  here  involved  would  be  an  average 
of  $1.40  per  gross  ton.  The  rates  ordered  as  a  result  of  that  decision  were  never  put 
in  force  because,  while  litigation  resulting  therefrom  was  in  the  courts,  it  was  deciaed 
that  as  the  law  then  stood  the  commission  was  without  authority  to  fix  a  rate  for  the 
future.  Since  that  decision  density  of  tonnage  has  inciCAsed,  the  ratio  of  operatuig 
expenses  to  income  has  materiall^r  decreased,  grades  have  been  eliminated^  train- 
loads  and  car  capacities  have  materially  increased;  in  short,  every  ^tor  which  ought 
to  make  for  lower  rates  has  been  present.  But  the  rates  charged  have  produced 
revenue  of  about  6  cents  per  ton  in  excess  of  that  found  reasonable  oy  the  commission. 

Turning  again  to  the  Wi^s  exhibit,  we  find  the  estimated  cost  of  transpordng  a 
ton  of  coal  mm  the  Wyoming  region  to  Perth  Amboy  is  $1.49.  But  we  have  shown 
that  10  cents  of  that  amount,  designed  to  cover  past  deficits,  jb  an  improper  chaige. 
Therefore  $1.39  would  be  the  cost  if  the  exhibit  were  accurately  and  properly  con- 
structed on  the  basis  of  facts  known  to  the  witnesses.  In  considering  this  exhibit 
it  must  be  remembered  that  the  so-called  cost  does  not  mean  operating  expense. 
The  item  of  $1.49  is  designed  to  cover  all  proper,  possible,  and  probable  chaiges, 
including  not  only  interest  and  depreciation  chaises  but  other  items,  such  as  the 
10-cent  allowance  above  mentioned.  Therefore,  if  the  exhibit  were  not  open  to 
objection,  it  would  be  seen  that,  after  eliminating  the  10-cent  chari^e  above  referred 
to,  defendant's  rates  on  the  several  sizes  of  anthracite  coal  ought  to  bring  tiiem  revenue 
avers^ng  $1.39  per  gross  ton.  That  is  to  say,  upon  defendant's  own  showing  it  is 
collecting  rates  which  have  been  on  the  average  7  cents  per  ton  in  excess  of  a  reason- 
able rate. 

After  careful  study  of  defendant's  exhibits  relating  to  tonnage  and  cost  of  move- 
ment, as  well  as  a  painstaking  analysis  of  defendant's  voluminous  exhibits  respectliw 
its  past  and  present  financial  condition,  we  are  of  opinion,  and  so  find,  that  defendant^ 
rates  for  the  transportation  of  coal  from  the  Wyoming  region  to  Perth  Amboy  of  $1.55 
per  gross  ton  on  prepared  sizes,  $1.40  on  pea  coal,  and  $1.20  on  buckwheat  coal  are 
unreasonable  so  mr  as  they  exceed  $1.40  on  prepared  sizes,  $1.30  on  pea  coal,  and 
$1.15  on  buckwheat.  If  the  relative  tonnage  of  the  several  sizes  continues  as  it  has 
in  the  past,  the  rates  herein  found  to  be  reasonable  would  result  in  an  average  reduc- 
tion in  defendant's  revenue  per  gross  ton  for  hauling  coal  to  Perth  Amboy  of  about 
11  cents  below  the  figure  of  $1.46  for  the  10  years  from  1898  to  1908.  As  applied  to 
1908,  the  last  year  for  which  anthracite  tonnage  to  Perth  Amboy  is  shown  in  the 
record,  the  proposed  rates  would  have  resulted  in  reducing  its  operating  revenue  Inr 
about  $247,000,  and  apparently  95  per  cent  of  tlus  amount  would  accrue  to  the  benefit 
of  the  railroad  coal  company.  By  reference  to  the  table  above  set  forth  it  is  at  once 
apparent  that  such  a  reduction  will  have  no  serious  effect  on  defendant's  revenues 
and  will  afford  ample  allowance  for  interest  chaiges,  operation,  dividends,  and  all 
proper  reserve  funds. 

We  are  further  of  opinion  that  reparation  should  be  awarded  upon  basis  of  the 
rates  herein  found  to  be  reasonable  upjon  all  shipments  of  coal  by  complainants  from 
the  Wyoming  region  to  Perth  Amboy  since  August  1, 1901.  The  amount  of  reparation 
which  idioula  be  awarded  under  our  finding  in  this  case  can  not  be  ascertained  from 
the  exhibits  now  on  file,  and  such  further  proceeding  will  be  had  as  may  be  necessary 
to  determine  the  amount  of  money  due  to  complainants. 
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ORDER. 

At  a  general  aeasioii  of  the  Interstate  Commerce  Commifision,  held  at  its  office  in 
Washington,  D.  G.,  on  the  8th  day  of  June,  A.  D.  1911. 

Present:  Judsoh  G.  Clements,  Charles  A.  Prouty,  Franklin  E.  Lane,  Edgar  E. 
Clark,  James  S.  Harlan,-  Charles  C.  McChord,  Balthasar  H.  Meyer,  Commissioners. 

No.  1180.  Henry  E.  Meeker  and  Caroline  H.  Meeker,  copartners,  trading  as  Meeker 

A  Company,  v.  Lehigh  Valley  Railroad  Company. . 

This  case  bein^  at  issue  upon  complaint  and  answer  on  file,  and  having  been  duly 
heard  and  submitted  by  the  parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  commission  having,  on  the  date  hereof,  made 
and  filed  a  report  containing  its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

It  is  ordered,  That  defendant  Lehigh  Valley  Railroad  Company  be,  and  it  is  hereby, 
notified  and  required  to  cease  and  desist,  on  or  before  the  15th  day  of  August,  1911, 
and  for  a  period  of  two  years  thereafter  to  abstain,  from  charging,  demanding,  collect- 
ing, or  receiving  its  present  rates  for  the  transportation  of  anthracite  coal  in  carloads 
from  the  Wyoming  coal  region  in  Pennsylvania  to  Perth  Amboy,  N.  J.,  as  follows, 
to  wit:  Upon  prepared  sizes,  $1.55  per  gross  ton;  on  pea  coal,  $1.40  per  gross  ton;  and 
on  buckwneat  coal,  $1.20  per  gross  ton;  which  said  rates  have  been  found  by  the  com- 
mission in  its  said  report  to  be  unreasonable. 

It  is  further  orderecLj  That  said  defendant  be,  and  it  is  hereby,  notified  and  required 
to  establish,  on  or  before  the  15th  day  of  August,  1911,  and  for  a  period  of  two  years 
thereafter  to  maintain,  and  apply  to  the  transportation  of  anthracite  coal  in  carloads 
from  the  Wyoming  coal  region  in  Pennsylvania  to  Perth  Amboy,  N.  J.,  rates  not  in 
excess  of  the  following,  to  wit:  $1.40  per  gross  ton  on  prepared  sizes  of  said  coal;  $1.30 
er  gross  ton  on  pea  coal;  and  $1.15  per  ^ss  ton  on  buckwheat  coal;  which  said  rates 
ave  been  found  by  the  commission  in  its  said  report  to  be  reasonable. 


fa 
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Interstate  Commeboe  Commission, 

Washinqton. 

I,  John  H.  Marble,  secretary  of  the  Interstate  Commerce  Commission,  do  hereby 
certi^  that  the  papers  hereto  attached  are  true  copies  of  the- complaint  and  answer 
filed  in  the  case  oi  Marian  Coal  Company  against  the  Delaware,  Lackawanna  St  Western 
Railroad  Company,  docket  No.  3592,  and  reports  and  orders  filed  b;y^  the  commission 
m  said  case  on  June  8, 1912,  and  October  19, 1912,  the  originals  of  which  are  now  on  file 
and  of  record  in  the  office  of  tliis  comnussion. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and  affixed  the  seal  of 
the  commiBsion  this  9th  day  of  December,  1912. 

[seal.]  John  H.  Marble,  Secretary, 

Before  the  Interstate  Commerce  Commission  of  the  United  States. 

Marian  Coal  Company  v.  The  Delaware,  Lackawanna  &  Western  Railroad  Company. 

Docket  No.  — . 

COMPLAINT. 

The  petition  of  the  above-named  complainant  respectfully  shows: 

I. 

The  Marian  Coal  Company  is  a  corporation  organized  under  the  laws  of  the  State 
of  Delaware,  with  its  principal  office  in  the  city  of  Wilmington  in  the  State  of  Delaware. 

The  said  complainant  is  engaged  in  the  business  of  cleaning,  preparing,  shipping, 
and  selling  that  character  of  anthracite  coal  known  in  the  trade  as  washer^  coal, 
reclaiming  from  the  refuse  discarded  in  the  early  history  of  anthracite  mining  the 
small  pieces  of  coal  which,  at  such  early  period  were  not  marketable,  but  which  are 
now  valuable,  particularly  for  steaming  pur])oees.  Its  washery  is  located  in  the 
borough  of  Taylor,  Lackawanna  County,  Pennsylvania,  distant  2,500  feet  from  the 

81525— S.  Doc.  1140,  vol  1, 62-3 32 
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Bloomsburg  division  of  the  defendant  carrier  and  is  situate  upon  a  switch  serving 
three  collieries  supi>osed  to  belong  to  the  defendant  or  to  the  D.,  L.  &  W.  Coal  Com- 
pany, an  organization  affiliated  with  the  defendant  carrier.  Large  quantities  of 
fresh-mined  coal,  as  well  as  other  washery  coal,  is  transported  over  this  switch  for 
shipment  intra  and  inter  state. 

II. 

The  defendant  railway  is  a  common  carrier  organized  under  the  laws  of  the  State 
of  Pennsylvania,  engaged  in  the  transportation  of  passengers  and  property  by  rail- 
road, or  by  rail-and-water  transportation,  by  continuous  carriage  or  shipment  between 
the  plant  of  the  complainant  located  in  the  State  of  Pennsylvania  aforesaid  to  points 
designated  hereinafter  situate  in  the  States  of  Pennsylvania,  New  York,  and  New 
Jersev,  over  its  own  road,  and  it  operates,  leases^  owns,  and  controls  certain  railways 
whicn  are  part  of  its  system  and  are  made  subject  to  this  complaint,  issuing  tariff 
sheets  over  such  line  as  part  of  its  system,  and  is  subject  to  the  provisions  of  the  act 
of  Congress  to  regulate  mterstate  conmierce  of  the  14th  February,  1887,  and  acts 
amendatory  thereof  and  supplementary  thereto.  More  than  half  of  its  business  is 
the  transportation  of  anthracite  coal,  and  of  the  anthracite  coal  transported  more 
than  ninety  per  cent  (90jf )  is  produced  bv  the  D.,  L.  &  W.  Coal  Co.,  the  capital 
stock  of  which  defendant  owns,  or  is  coal  purchased  by  said  coal  company  mm 
individual  operators  under  contracts  covering  all  coal  produced  or  to  be  produced 
by  them. 

The  defendant  carrier  has  established  rates  for  the  transportation  of  the  product  of 
the  complainant  from  its  plant  ir  the  borough  of  Taylor  aforesaid  to  the  destinations 
hereinafter  specified,  which  severally  constitute  an  unjust  and  unreasonable  charge 
for  the  service  rendered  to  the  complainant,  and  are  in  violation  of  the  first  section  of 
the  act  of  Congress  to  r^ulate  interstate  commerce  of  the  14th  February,  1887,  and 
the  acts  supplementary  thereto  or  amendatory  thereof.  These  several  destinations 
are  specified  as  follows,  to  wit: 

All  stations  between  the  borough  of  Taylor  and  the  several  terminals  of  the  de- 
fendant railway  in  the  city  of  Hoboken  and  Jersey  City,  in  the  State  of  New  Jersey, 
and  to  docks  situate  in  the  borough  of  Brooklyn,  Greater  New  York,  in  the  State  of 
New  York,  and  to  points  between  tne  plant  of  the  complainant  and  the  city  of  Buffalo, 
and  the  city  of  Oswego,  New  York,  and  in  the  vicinity  of  said  cities  in  the  State  of  New 
York. 

All  points  alluded  to  will  be  found  in  I.  C.  C.  Tariff  No.  6095. 

The  complainant  avers,  that  from  April  6.  1907,  to  August  1.  1909,  the  defendant 
railway  violated  section  four  (4)  of  the  act  to  regulate  conmierce,  in  that  it  charged 
and  received  a  greater  compensation  for  the  trar.sportation  of  property  for  a  shorter 
than  for  a  lon^r  distance,  over  the  same  lire  or  route  and  in  the  same  directions,  the 
shorter  being  mcluded  within  the  longer  distances.  By  its  Tariff  I.  C.  C.  No.  6095, 
the  defendant  railwav,  after  this  complainant  had  complained  to  the  defendant  of  the 
unjust  rates,  reduced  slightly  certain  of  its  rates,  but  is  still  violating  the  spirit  and 
intent  of  the  section  of  tJae  act  mentioned ,  by  charging  and  receiving  as  great  a  com- 
pensation for  a  shorter  as  for  a  longer  distance.  The  complainant  makes  specific 
reference  to  Tariffs  I.  C.  C.  No.  4222-No.  4223  and  to  joint  freight  Tariff  No.  C  a449,  D. , 
L.  &  W.  R.  R.  in  connection  with  Bangor  and  Portland,  the  two  first  mentioned  ha\dng 
been  cancelled  by  I.  C.  C.  No.  6095,  hereinabove  mentioned. 

The  rates  charged  to  all  points  on  the  line  of  the  defendant  railway  are  unjust  and 
unreasonable,  particularly  so  at  intermediate  points,  both  intra  and  interstate,  as 
dbown  by  the  tariff  mentioned.  The  rates  charged  for  the  transportation  of  rice  and 
barley  coal  are  also  particularly  unjust  and  unreasonable,  as  shown  by  Tariff  I.  C.  C. 
No.  6095,  and  are  burdensome  to  the  complainant,  75  per  cent  of  whose  product  is 
rice  and  barley  coal.  The  defendant  railway  has  recognized  that  on  account  of  the 
slight  value  of  rice  and  barley  coal,  at  origin,  it  should  bear  a  less  rate  of  freight  than 
coal  of  a  greater  value.  The  freight  rate  charged  upon  barley  coal  being,  for  example, 
from  origin  to  Hoboken,  one  dollar  and  thirty-five  cents  ($1.35)  per  gross  ton.  while  the 
price  of  said  coal  f.  o.  b.  at  Hoboken  is  one  dollar  and  fifty  cents  ($1.50).  The  actual 
cost  of  preparing  barley  coal  is  about  thirty  cents  (30  cents)  per  ton,  cost  of  selling  ten 
centa  (10  cents)  additional.  This  size  is  selling  locally  at  from  forty  to  forty-five  cents 
(40  to  45  cents)  per  ton.  The  freight  rate  charged  upon  rice  coal,  which  is  a  size  larger 
than  barley  coal,  for  example,  is  from  origin  to  Hoboken  one  dollar  and  thirty-five 
cents  ($1.35),  while  the  sellmg  price  of  coal  f.  o.  b.  at  Hoboken,  is  two  dollars  ($2.00) 
per  ton.  The  actual  cost  of  preparing  rice  coal  being  about  forty  cents  (40  centa)  per 
ton,  plus  ten  cents  (10  cents)  aaditional  for  selling  expense.  The  price  locally  bemg 
from  ninety  cents  (90  cents)  to  one  dollar  C$1 ,00)  per  ton. 


IMPEACHMENT   OF  ROBEBT   W.  ABCHBALD.  499 

It  thus  appears  that  taking  the  actual  coet  of  barley  coal,  which  amounts  to  about 
sixty  per  cent  (60  per  cent)  of  complainant's  output,  at  tidewater,  freight  added,  is 
one  dollar  and  seventy-five  cents  ($1.75);  it  sells  at  Hoboken  at  one  dollar  and  fifty 
cents  ($1.50),  at  a  loss  of  twenty-five  cents  (25  cents). 

The  rice  coal  costs  the  complainant  forty  cents  (40  cents)  per  ton  to  prepare,  ten 
cents  flO  cents)  per  ton  for  selling  expense,  and  the  freight  one  dollar  and  thirty-five 
cents  ($1.35),  showing  a  net  cost  of  one  dollar  and  eighty-five  cents  ($1.85).  It  sells 
at  Hoboken  at  two  dollars  per  ton  ($2.00),  leaving  a  maigin  of  fifteen  cents  (15  cents) 
for  rice  coal  at  Hoboken,  tne  intrinsic  value  of  wnich  is  from  ninety  cents  (90  cents) 
to  one  dollar  ($1.00)  per  ton  at  origin. 

The  defendant  also  has  a  rate  in  effect  to  Hoboken,  N.  J.,  f.  o.  b.  vessel,  per  gross 
ton  for  sizes  larger  than  pea  coal  one  dollar  and  fifty-eight  cents  ($1.58);  for  pea  coal, 
one  dollar  and  forty-three  cents  ($1.43);  buckwheat  coal,  one  dollar  and  twenty- 
eight  cents  ($1.28);  and  for  rice  and  barley,  one  dollar  and  thirteen  cents  ($1.13), 
and  such  charge  for  transportation  includes  the  service  of  transfer  from  car  to  vessel. 

The  coal  company  affiliated  with  the  railroad  company  charts  for  barley  coal  at 
its  mines  at  Taylor  one  dollar  ^$1.00)  per  gross  ton;  for  nee  coal,  one  dollar  and  fifty 
cents  ($1.50)  per  gross  ton;  ana  for  buckwheat,  two  dollars  ($2.00)  per  gross  ton. 

By  reason  of  the  injustice  complained  of  the  complainant  is  imable  to  ship  his 
product  to  points  on  the  line  of  the  D.,  L.  &  W.  R.  K.  at  a  profit  except  as  to  pea 
coal  and  sizes  larger. 

The  defendant  carrier  owns  the  capital  stock  of  the  Delaware,  Lackawanna  A 
Western  Coal  Company,  which  also  mines  and  ships  from  the  Lackawanna  and 
Wyoming  coal  regions  of  Pennsylvania  via  the  defendant  road  coals  of  the  various 
sizes  shipped  by  this  complainant,  and  by  reason  of  Uie  conditions  imposed  upon 
complainant  by  the  defendant  subjects  the  latter  to  unjust  conditions  of  competition. 

The  defendant  has  chaiiged  the  complainant  a  switcning  charge  in  addition  to  the 
chaiges  for  hauls  on  the  main  line  to  some  of  the  destinations  lying  between  the 
points  hereinabove  designated  to  which  it  has  not  subjected  other  snippers  of  the 
like  product  shipping  me  same  under  similar  circumstances  and  like  conditions, 
the  said  switching  chaiges  having  been  absorbed  in  the  haul  to  such  destinations. 

In  some  instances  the  defendant  carrier  has  imposed  a  switching  charge  upon 
some  shippers  much  less  than  the  switching  charge  imposed  upon  complainant's 
product  for  much  more  expensive  service.  The  complainant  avers  that  the  defend- 
ant has  no  right  to  impose  any  chaise  whatever  upon  its  product  as  a  switching 
charge  at  either  origin  or  destination,  out  that  the  same  should  have  been  included 
in  the  through  rate  to  tJie  destinations  mentioned  of  the  D.,  L.  &  W.  R.  R.  system 
on  all  of  its  product  shipped  to  interstate  destinations  of  which  the  commission  has 
jurisdiction.  Complainant  is  informed,  believes,  and  expects  to  be  able  to  prove 
upon  the  trial  of  this  case  that  it  has  been  subject  to  this  switching  charge  when  it 
has  transported  the  same  character  of  product  to  the  same  destinations  lor  favored 
shippers  at  a  rate  which  did  not  include  charges  for  switching,  which  several  acts 
constitute  an  undue  or  unreasonable  prejudice  or  disadvantage  to  the  complainant 
diBcriminatory  and  in  violation  of  the  third  section  of  the  act  of  Congress  aforesaid. 

IV. 

The  complainant  has  been  and  now  is  compelled  to  ship  its  product  over  the  defend- 
ant's road  by  reason  of  the  refusal  of  the  defendant  and  other  carriers  to  establish  reason- 
able and  just  through  joint  rates,  which  should  absorb  the  switching  or  transfer  charges 
to  connecting  earners,  and  complainant  avers  that  the  defendant  carrier  or  its  coal 
company  has  enjoyed  a  transfer  cnarge  as  low  as  three  cents  (3  cents)  per  ton  for  similar 
service  to  interstate  destinations,  rates  to  which  were  requested  by  this  complainant 
to  be  put  into  effect,  and  has  performed  service  more  expensive  for  competitors  affili- 
ated with  other  railroads  constituting  the  Anthracite  Coal  Trust  at  much  less  than 
has  been  exacted  of  this  complainant.  In  some  instances,  as  complainant  believes, 
the  switching  or  transfer  chaiges  have  been  absorbed  in  the  through  joint  rate.  By 
these  unjust  and  discriminatory  acts  the  complainant  has  been  unable  to  secure 
equality  of  conditions  with  competitors  constituting  the  Anthracite  Coal  Trust,  and 
has  been  and  is  at  a  great  diaeul vantage  as  a  result  thereof. 

V. 

The  complainant  avers  that  the  defendant  carrier  has  willfully  violated  the  sixth 
section  of  the  act  of  Congress,  in  that  it  has  not  printed  and  kept  open  to  public  inspec- 
tion the  schedules  required  under  this  section  of  the  said  act  of  Congress,  nor  has  it 
observed  the  modified  requirements  of  the  commission,  which  requires  common 
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carriers  to  i)ermit  shippers  to  have  access  to  such  schedules  in  the  hands  of  the  freight 
representatives  of  carriers  subject  to  the  act»  and  has  not  filed  and  published  in  con- 
formance with  the  provisions  of  the  act  mentioned  the  rates,  fares,  and  charges 
imposed  upon  the  product  of  the  complainant  as  required  by  said  section.  Tne 
complainant  made  application  at  the  proper  freight  offices  at  Taylor^  Pa.,  and  Scran- 
ton,  Pa.,  three  miles  from  Taylor,  and  to  the  freight  office  in  the  city  of  New  York 
for  the  rates  of  freight  applicable  to  his  product,  and  further  requested  the  defend- 
ant carrier  to  exhibit  to  him  certain  agreements  for  switching  services  performed  in 
interstate  traffic,  for  competitors  of  ^e  complainant,  such  competitors  being  coal 
companies  affiliated  with  various  raihoads  transporting  anthracite  coal  and  other 
products  as  common  carriers  over  their  lines,  unaer  like  circumstances  and  similar 
conditions,  specifically  stating  to  the  freight  agents  of  such  company  the  particular 
agreements  or  freight  traffic  contracts  in  force,  either  written  or  in  imjx)1,  existing 
between  such  companies  and  the  coal  companies  specified.  The  railway  freight 
agents  denied  the  existence  of  such  agreements.  The  complainant  then  requested 
Mr.  E.  £.  Loomis,  vice  president  of  said  railroad  company,  in  charge  of  the  coal  depart- 
ment, to  whom  the  complainant's  letter  was  referred  for  a  reply,  to  furnish  him  the 
information  requested  of  the  freight  agents. 

The  defendant  railway  freight  officials  instead  of  giving  to  tlie  complainant  the 
information  which  would  enable  him  to  ascertain  the  rates  of  freight  charged  to  various 
destinations,  referred  him  to  the  officials  of  the  coal  department,  which  fixes  the  rates 
upon  anthracite  coal,  and  is  a  competitor  of  your  complainant. 

VI. 

The  rate  of  freight  as  shown  in  the  tariff  cited  hereinabove  is  not  a  rate  imposed  upon 
all  shippers  alike .  The  rate  obtained  from  the  D . ,  L .  &  W .  Coal  Company  ana  from  indi- 
vidual operators  who  sell  all  thefr  coal  to  the  said  company,  is  based  upon  a  monopoly, 
maintained  through  the  device  of  the  Temple  Iron  Company,  the  directors  of  which 
are  presidents  of  the  railroad  company  constituting  the  Anthracite  Coal  Trust,  and  it 
in  effect  fixes  the  price  of  coal ,  the  freight  rate  upon  such  coal  is  fixed  by  a  percentage 
of  the  average  price  of  coal  as  reported  by  a  bureau  maintained  bv  the  Coal  Trust,  to 
have  been  received  by  the  various  companies  constituting  the  Coal  Tnist  for  coal  sold 
at  tidewater.  The  railroads  formerly  and  now  the  coal  companies  affiliated  tlierewith 
sell  the  coal,  making  no  charge  therefor  to  such  operators  as  enjoy  the  benefit  of  the 
contracts,  while  complainant  must  sell  its  own  product  and  suffer  its  own  losses  for  bad 
accounts.  The  effect  of  this  illegal  system  of  rate  making  is  to  enable  the  Coal  Trust 
to  maintain  a  rate  to  one  class  of  shippers  different  from  that  imposed  upon  another 
class,  and  the  rate  changes  many  times  each  year  to  one  class  without  notice  of  change 
to  the  other  class.  In  April  it  decreases,  and  then  the  price  of  coal  advancing  each 
month,  each  month  the  freight  rate  advances,  thus  constituting  an  illegal  device  and 
subjecting  the  complainant  to  conditions  prohibited  by  the  act  to  regulate  interstate 
commerce.  The  rates  on  complainant's  coal  have  been  fixed  by  the  coal  company's 
representatives. 

VII. 

In  deliveries  locally  the  defendants  coal  company  sells  delivered  at  Scranton  at  the 
same  price  it  charges  at  the  breaker  which  is  located  within  a  few  hundred  feet  of 
complainant's  washery,  the  complainant  being  subject  to  a  delivery  charge  of  thirty 
cents  (30  cents)  per  ton.  The  defendant,  the  D.,  L.  &  W.  Coal  Company,  sells  coal 
delivered  along  the  line,  intra  and  inter  state,  at  a  price  much  less  than  the  freight 
with  the  price  charged  for  the  coal  at  its  said  breaker  added,  which  prices  are:  For 
buckwheat,  two  dollars  per  ton  ($2.00);  rice,  one  dollar  and  fifty  cents  ($1.50)  per 
ton;  and  barley  one  dollar  ($1.00)  per  ton;  thus  preventing  the  complainant  from  com- 
peting at  line  points.  The  unjust  amount  charged  for  freight  is  sufficient  to  prevent 
competition  by  complainants,  or  other  independent  shippers,  and  ultimately  must 
drive  the  few  remaining  operators  out  of  the  field.  WTien  complainant  has  attempted 
to  ship  on  the  line  of  tne  defendant  railroad,  the  defendant's  officials  have  protected 
to  complainant's  agents,  claiming  the  line  trade  as  its  own. 

VIII. 

The  complainant  believes  and  therefore  avers,  that  the  defendant  carrier  has  char|^;ed 
it  a  compensation  greater  for  services  rendered  it  in  the  transportation  of  its  commodity, 
than  it  nas  charged,  collected,  or  received  from  other  persons,  firms,  or  corporations 
for  contemporaneous  services  in  the  transportation  of  like  traffic  under  substantially 
the  same  circumstances  and  conditions  in  violation  of  the  second  section  of  the  act  of 
Congress  hereinabove  recited. 
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IX. 

The  several  acts  in  violation  of  the  act  of  Congress,  your  complainant  believes, 
together  with  other  acts  upon  the  part  of  the  defendant  company,  were  done  for  the 
deliberate  purpose  of  driving  the  complainant  out  of  business  as  a  producer  of  coal 
in  competition  with  the  coaJ  company  affiliated  with  the  defendant  carrier.  The 
acts,  in  detail,  are  as  follows: 

A.  The  defendant  attempted  to  compel  the  complainant  to  sell  its  coal  to  it  upon 
an  agreement  which  would  require  the  complainant  to  restrict  its  output  to  such  an 
extent  as  to  make  it  impossible  for  the  complainant  to  exist,  at  the  same  time  comr 
pelling  the  complainant  to  rate  its  capacity  at  much  less  than  its  actual  capacity. 

B.  It  refused  to  quote  tbe  complamant  rates,  local  or  intrastate,  and  stated  that 
they  did  not  have  the  tariffs  requii^  under  the  law  to  be  posted  at  its  freight  stations, 
which  complainant  did  not  then  understand,  so  that  complainant  could  use  the  same. 
During  the  entire  period  that  this  continued  the  complainant  was  obliged  to  sell  its 
product  to  the  defendant  railroad.  Upon  the  size  of  coal  which  could  be  produced 
at  a  profit  at  the  price  received  by  the  defendant  it  wrongfully  procured  the  con- 
demnation of  95  per  cent  thereof,  although  said  coal  was  of  as  good  quality  as  the 
defendant  was  producing  at  its  washeries,  prepared  with  machinerv  equally  as  good, 
if  not  better,  than  the  machinery  used  in  the  washeries  of  said  defendant  company. 
Instead  of  inspecting  the  coal  by  ascertaining  the  average  character  thereof  in  the 
manner  in  force  with  other  producing  shippers,  the  defendant's  inspector  persistently 
took  the  coal  for  test  from  under  the  lip  screens,  where  of  necessity  the  percentage 
of  foreign  matter  would  be  lanre,  and  condemned  complainant's  buckwheat  coal, 
as  hereinabove  stated.  Upon  the  sizes  of  coal  which  are  by-products  of  a  washerv, 
to  wit,  sizes  smaller  than  nuckwheat  coal,  upon  which  there  would  be  no  possible 
profit  at  the  prices  received  from  the  railroad  company,  it  took  freely.  For  example, 
for  the  size  of  coal  known  as  buckwheat,  which  it  sold  2,500  feet  distant  from  com- 
plainant's plant  for  two  dollars  ($2.00),  it  paid  complainant  one  dollar  and  ten  cents 
(91.10)  per  ton;  and  for  coal  sold  at  said  point  of  the  size  known  as  rice  coal,  for  which 
it  received  one  dollar  and  fifty  cents  ($1.50)  per  ton,  it  paid  complainant  fifty  cents 
(50  cents)  per  ton  therefor;  and  for  size  known  as  barley,  sold  at  said  point,  for  which 
it  received  one  dollar  ($1.00)  per  ton,  it  paid  the  defendant  twenty  cents  (20  cents) 
per  ton  therefor. 

G.  The  complainant  having  thus  ascertained  the  attitude  of  the  defendant  railway, 
through  its  coal  company,  to  it  as  an  independent  producer  of  coal  and  competitor, 
offered  the  property  for  ssJe  and  had  five  responsible  bidders  willing  to  purchase  the 
said  washery  and  culm  bank.  It  thereupon  offered  to  sell  the  property  to  the  de- 
fendant for  ten  thousand  dollars  ($10,000)  less  than  tbe  best  bid  it  had  received,  in 
the  hope  of  getting  Intimate  concessions  over  the  defendant  railway  for  the  ship- 
ment of  the  jproducts  of  another  property  owned  by  the  persons  interested  in  the 
Marian  Goal  (company,  which  property  had  been  made  valueless  by  the  attitude  ol 
another  carrier  on  account  of  complamant's  refusal  to  sign  another  contract  of  the 
same  general  character  as  the  one  complained  of  herein.  The  representative  of  the 
defendant  railway  secured  the  names  of  the  bidders  for  the  property  from  the  repre- 
sentative  of  the  complainant,  and  thereupon  practically  agreed  to  buy  it.  The 
defendant  immediately  thereafter  notified  all  of  the  bidders,  the  names  of  which  the 
representative  of  the  complainant  had  given  in  confidence,  that  should  they  pur- 
duise  the  property  they  would  buy  a  lawsuit,  and  then  immediately  thereafter  noti- 
fied the  complainant  that  it  would  not  purchase  the  property.  The  said  bidders 
then  also  refused  to  purchase.  The  complainant  endeavored  to  sell  its  coal  to  whole- 
sale purchasers,  who  were  requested  by  the  coal  department  of  said  railroad  not  to 
purcnase  its  product  under  the  pain  of  the  displeasure  of  the  defendant  carrier. 

D.  The  defendant  attempted  to  compel  the  complainant  to  sign  a  contract  for  the 
sale  of  its  coal  to  the  D.,  L.  <&  W.  R.  R.  Go.  which  would  permit  a  continuance  of  the 
acts  mentioned  in  the  second  paragraph  of  this  article.  The  plaintiff  suggested  that 
it  ought  to  have  the  right,  in  case  the  defendant  coal  company  should  condemn  its 
coal,  to  sell  the  coal  so  condemned  in  the  open  market,  wiiich  the  defendant's  coal 
company  refused  to  permit  the  complainant  to  do.  It  also  in  the  said  contract  refused 
to  insert  a  clause  governing  the  methods  of  inspection,  such  as  the  defendant  had 
agreed  to  do  with  other  individual  operators  of  which  it  purchased  coal,  whereby  the 
coal  taken  for  the  purpose  of  test  of  quality  should  be  taken  from  various  points  upon 
the  car  instead  of  under  the  lip  screens,  whereupon  this  complainant  refused  to  con- 
tinue the  shipment  of  coal  to  the  defendant  ana  declined  to  enter  into  any  contract 
for  the  sale  of  the  coal  under  the  conditions  exacted  by  the  defendant. 

£.  After  the  defendant  began  to  sell  its  coal  to  purchasers  in  the  open  market  the 
defendant  railway,  without  any  duty  upon  its  pait  so  to  do,  proceeded  tiusough  its 
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inspectors  or  the  inspectors  of  the  D.,  L.  &  W.  Goal  Company  to  condemn  coal  con- 
signed to  independent  purchasers,  which  coal  had  been  accepted  by  the  inspector  of 
such  independent  purchaser  as  slxowing  a  less  percentage  ox  foreign  matter  than  is 
required  imder  the  so-called  sixty-five  cent  (65-cent)  contract  then  in  force  between 
the  defendant  carriers  and  the  operating  individual  operators  selling  their  output  to 
the  defendant. 

F.  By  reason  of  the  inexperience  of  the  complainant  the  defendant  company  has 
persistently  routed  its  products  over  long  hauls  at  higher  rates,  instead  of  vu  shorter 
routes  at  lower  rates,  to  the  complainant  s  great  damage  and  injury. 

G.  The  nature  of  the  business  of  preparing  coal  at  washeries  reauires  water  in  con- 
siderable quantities.  The  complainant,  a  lower  riparian  owner,  nad  been  using  the 
waters  of  a  stream  which  passed  through  its  property.  For  the  purpose  of  preventing 
the  defendant  from  washing  its  coal  from  this  stream  the  coal  company  aflSliated  with 
the  defendant  deliberately  built  two  dams  on  said  stream,  divertmg  the  water  there- 
from, turning  it  into  the  mines  operated  by  it,  and  then  pumped  the  water  out  at 
night,  at  a  time  when  it  is  practically  impossible  to  work  a  washery. 

H.  The  complainant  has  sought  to  obtain  relief  by  shipping  its  coal  to  points  along 
the  lines  of  connecting  carriers,  several  of  which  are  distant  nve  thousana  feet  (5,000 
feet)  from  its  washery,  but  these  carriers  have  refused  to  put  into  effect  a  through 
joint  rate  which  would  absorb  the  prohibitive  switching  charges  imposed  upon  it  by 
the  defendant,  notwithstanding  that  these  are  absorbing  switching  charges  for  other 
operators,  the  defendant  claiminc;  that  no  rate  could  be  established  oecause  the 
traffic  did  not  terminate  upon  its  line,  while  the  connecting  carrier  alleged  it  could 
not  join  in  the  throu{;h  joint  rate  whicn  would  absorb  the  switching  charges  because 
the  traffic  did  not  originate  on  its  line. 

I.  In  the  latter  part  of  the  year  1906  a  culm  bank  on  the  land  of  the  defendant 
railway  became  ignited  and  threatened  the  destruction  of  the  entire  contiguous 
banks  leased  to  the  complainant.  The  representative  of  the  complainant  called  the 
attention  of  the  authorities  in  charge  of  tne  defendant's  property  to  the  danger  of 
communicating  to  complainant's  bank,  and  tlie  representatives  of  the  Lackawanna 
Railroad  or  the  said  D.,  L.  &  W.  Coal  Company,  declared  that  as  the  fire  was  in  their 
own  culm  bank  it  was  nobody's  business,  and  thereafter  against  the  protests  of  th<^ 
complainant,  continued  deliberately  to  dump  new  fuel  upon  this  fire  until  finally 
it  communicated  to  the  bank  of  the  complainant,  destroying  about  seventy-five 
thousand  (75,000)  tons  of  valuable  material.  The  culm  bank  of  complainant  would 
have  been  utterly  destroyed,  and  such  total  destruction  was  only  obviated  by  the 
expenditure  of  about  8<*ven  thousand  dollars  ($7,000). 

J.  The  defendant  company  charged  the  complainant  about  30  cents  per  tt^n  for 
hauling  its  coal  from  the  washery  to  the  connection  with  the  C.  R.  R.  of  New  Jersey, 
distant  five  thousand  feet  (5,000),  while  performing  service  more  expensive  in  character 
under  similar  conditions  for  a  small  fraction  of  such  charge.  This  charge  almost 
exactly  equaled  the  additional  price  for  coal  which  the  complainant  might  have 
obtained  had  it  been  able  to  ship  this  coal  along  the  line  of  the  Central  R.  K.  of  New 
Jersey,  and  is  in  excess  of  charges  made  to  competitors  of  complainant  for  service 
much  more  expensive. 

X. 

Complainant  has  repeatedly  protested  against  the  several  unjust  and  illegal  acts 
complained  of  and  sought  to  secure  a  fair  adjustment  of  the  several  complaints,  and 
has  asked  the  defendant  to  create  an  equality  of  the  conditions  of  competition  witli 
defendant's  coal  company  and  others,  but  has  been  unable  to  secure  tne  same. 

XI. 

By  reason  of  the  refusal  upon  the  part  of  the  defendant  company  to  absorb  the 
switching  charge  in  its  througn  rate  to  mterstate  points,  and  by  reason  of  its  discrimi- 
nation in  the  switching  charge  for  interstate  and  intrastate  shipments,  and  on  account 
of  the  acts  herein  complained  of,  the  complainant  has  been  prevented  from  marketing 
its  product  in  such  quantity  as  would  enable  it  to  continue  its  business  except  at  an 
enormous  loss.    Its  competitors  were  enjoying  switching  rates  tabulated  as  follows: 

Five  cents  (5  cents)  per  gross  ton  for  a  distance  of  about  nine  miles. 

One  dollar  and  fifty  cents  ($1.50)  per  car  for  a  distance  of  about  nine  miles. 

Twelve  cents  (12  cents)  per  gross  ton  through  a  crowded  and  expensive  yard,  distant 
about  two  and  one-half  miles. 

Two  dollars  ($2.00)  per  car  for  varying  distances  from  three  to  five  miles. 

And  at  numerous  ouier  points  as  your  complainant  is  informed  and  believes  rates 
are  equally  as  discriminatory  against  the  defendant  as  the  rates  hereinabove  quoted. 
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XII. 

This  petition  is  presented  upon  behalf  of  the  complainant  and  such  other  persons, 
firms,  or  corporations  as  nmy  hereafter  by  proper  petition  become  parties  in  interest  to 
this  suit.  And  the  complainant  hereby  clamis  damages  to  the  amount  of  fifty-five 
thousand  two  hundred  thirty-eight  and  twenty-seven  one-hundredths  aollars 
($55,238.27)  with  interest,  and  demands  repamtion,  and  attaches  hereto  a  statement 
which  is  made  a  part  hereof,  detailing  the  origin  of  the  freight,  destination,  date  of 
shipment,  car  number,  car  initial,  size  of  coal,  weight,  rate  chaiged. 

Wherefore  your  petitioner  prays: 

First.  That  the  defendant  carrier  may  be  required  to  answer  the  charges  herein 
set  out,  and  that  after  due  hearing  and  investi^tion  and  ascertainment  of  lawful 
rates,  and  of  the  violations  of  law  herein  complained  of.  an  order  be  made  requiring 
the  defendant  to  cease  and  desist  from  the  several  violations  of  the  act  to  regulate 
commerce  herein  specified. 

Second.  That  the  defendant  be  furthermore  required  to  put  into  effect  just  and 
reasonable  rates  upon  the  complainant's  commodity  ht>m  Taylor,  Pa.^  to  all  points 
within  the  jurisdiction  of  the  commission  upon  its  railroad  or  upon  railroads  owned, 
leased,  controlled,  or  operated  as  a  part  of  the  defendant  system,  as  shown  in  its  pub- 
lished tariffs.  The  complainant  respectfully  requests  Uie  commission  to  make 
an  Older  fixing  the  rate  for  the  transportation  of  anthracite  coal  from  the  Lacloiwanna 
coal  regions  in  Pennsylvania  to  Hoboken,  N.  J.,  or  f.  o.  b.  vessel  Hoboken,  N.  J., 
which  shall  include  switching  and  all  other  transportation  charges,  at  not  more  than 
ninety-five  cents  (95  cents),  being  about  six  and  one-fourth  mills  (6^)  per  gross  ton 
per  mile  upon  sizes  of  coal  larger  than  pea  coal;  ninety  cents  (90  cents)  per  gross 
ton  or  about  six  (6)  mills  per  ton  per  mile  upon  sizes  of  coal  known  as  pea  and  buck- 
wheat coal;  and  sevent]^-five  cents  (75  cents)  per  gross  ton  or  about  five  mills  per 
gross  ton  per  mile  upon  sizes  of  coal  known  as  rice  and  barley  coal;  and  ordering  and 
directing  the  defendant  to  make  reparation  to  the  complainant  for  the  sum  of  fifty- 
five  thousand  two  hundred  thirty-eight  and  twenty-seven  one-hundredths  dollars 
($55,238.27),  shown  as  follows: 

£xcess  chfuges  on  2,014.17  of  pea  coal $1, 068. 63 

Excess  chaxges  on  26,629.09  of  buckwheat 9, 169. 21 

Excess  charges  on  49,156.02  of  rice  coal 16,679.39 

Excess  chaiges  on  69,265.06  of  barley  coal 26, 321. 04 

Total  claim  for  reparation 55, 238. 27 

to  which  complainant  asks  interest  be  added  on  the  respective  payments  made  by 
complainant  in  excess  of  a  reasonable  rate,  from  the  dates  of  the  several  payments, 
respectively,  as  made. 

The  total  charge  for  coal  transported  is  as  follows $179, 831. 82 

Pea.  Buck.  Rice.  Barley. 

2,014.17      26,628.09      49,156.02      69,265.06 

Rate $1.43  $1.28  $1.13  $1.13 

$2,881.23    $33,134.41    $55,546.39    $78,269.79 

Just  charges  based  upon  a  reasonable  rate  is  stated  as  follows: 

Pea.  Bock.  Rice.  Barley. 

$1,812.60    $23,965.20    $36,867.00    $51,948.75 
Total  being 124, 593. 65 

Amount  claimed  as  in  excess  of  a  just  and  reasonable  rate 55, 238. 27 

Third.  And  that  you  make  such  further  orders  and  decrees  as  the  commission  might 
deem  necessary  in  the  premises  for  the  furtherance  of  justice. 

Marian  Coal  Compant, 
By  W.  P.  BoLAND,  President. 

OCTFOBBR  11,  1910. 


State  o»  Pennsylvania, 

County  of  Lackawanna,  m: 

W.  P.  Boland,  president  and  general  manager  of  the  Marian  Coal  Company,  being 
didy  sworn  according  to  law,  doth  depose  and  say,  that  as  to  the  facts  set  forth  in  the 
complaint  hereto  attached,  with  which  he  is  familiar,  they  are  true  and  correct,  and 
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as  to  the  facts  which  he  states  from  infoimation  and  belief,  he  believes  the  same  to 
be  true,  and  further  saith  not. 

W.  P.  BOLAND. 

Sworn  to  and  subscribed  before  me  this  11th  day  of  October,  1910. 

[SBAL.]  Clara  L.  Woodrufp, 

Notary  PubHc. 
My  commission  expires  5th  of  January,  1913. 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  A  Western  Railroad  for  anthracite  coal  shipped  by  the  Marian  Coal  Com^ 
pany^  viaD.t  L.  A  W.  R.  R.^from  Taylor ^  Pa.,  to  J»  n,  Pedle,  Hobohen,  N,  /.,  who 
was  the  coal  sales  agent  of  the  Marian  Coal  Company  ^  the  latter  paying  freight. 

[Rate:  Pea,  $1.43;  buck.,  $1.38;  rioe,  $1.18;  bailey,  $1.13.] 


Date  of 
ahlp- 
ment. 

Car  initial. 

Car  num- 
ber. 

1908. 
July    8 

D.,L.*W 

75836 

.....do 

74742 

do 

73572 

do 

73023 

9 

do 

72879 

do 

70688 

do 

45321 

do 

44276 

do 

74855 

do 

72272 

do 

72817 

do 

74534 

do 

75806 

do 

75562 

10 

do 

74000 

do 

72953 

do 

70404 

do 

46123 

do 

75324 

do 

18371 

do 

74000 

do 

72953 

do 

70494 

do 

46123 

do 

75324 

do 

18371 

11 

:....do 

70173 

do 

70625 

do 

72806 

do 

74663 

do 

70058 

do 

17756 

do 

44667 

do 

73677 

do 

73221 

do 

75738 

do 

72452 

do 

70517 

do 

19171 

do 

75215 

13 

do 

42158 

do 

76038 

do 

73216 

do 

73879 

do 

72009 

do 

73212 

18439 

do 

39530 

do 

40225 

do 

18449 

do 

45760 

do 

18102 

do 

45268 

do 

40340 

do 

10210 

Weight. 


1 

1 

Pea. 

1 

Buck. 

Rtoe. 

Barley. 

! 

88.00 

1 

88.00 

37.i6 

38.00 

38.05 

37.06 

28.00 

21.10 

37.00 



37.15 

87.06 

87.00 

38.00 

1 

30.10 

88.06 

89.00 

86.00 

I           28.03 

37.15 

26.17 

88.05 

89.00 

35.00 

28.03 

37.15 

26.17 

37.07 

87.00 

37.00 

39.03 

37.00 

• 

21.00 
21.06 

37.04 

88.00 

39.00 

38.10 

38.06 

27.11 

88.00 



18.13 
38.10 

38.14 

37.00 

87.08 

37.16 

'"28.02 

2i.'i3 

27.18 

37.02 

109.00 

04.17 

635.18 

870.06 

, 

28.06 

27.05 

37.04 

37.00 

T.n 
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Detailed  statement  of  daim  for  excessive  freight  rates  or  overcharges  made  by  Delaware^ 
Lachxv^anna  A  Western  Railroad  for  anthracite  coal  shipped  j  etc. — Continued. 

[Rate:  Pea,  $1.43;  buck.,  $1.28;  rice,  $1.13;  barley,  IL13.] 


Date  of 
shlp- 
ment. 

Car  Initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

Barley. 

1906. 
July  14 

D.,  L.dk  W 

18486 
7874 
19116 
72878 
19008 
09968 
78637 
44916 
46044 
76996 
74961 
76600 
70830 
78360 
74909 
70622 
18268 
76308 
75130 
74943 
74483 
78907 
73610 
73769 
76907 
76404 
73194 
73482 
70067 
70483 
74001 
72260 
70975 
74500 
74086 
73200 

Idem 

70239 
70213 
70751 
72263 
73529 
74348 
74339 
74202 
74973 
72196 
73454 
72487 
73528 
75756 
69981 
72399 
72786 
30607 
18801 
75951 
752SS 
75700 
.     12829 
73332 
74789 
18237 
18094 
72823 
72789 
75557 
70616 
73431 
45655 
75769 
73097 
18667 
40683 
18103 

38.00 

do 

33.00 

do 

37.06 

do 

39.00 

do 

39.00 

do 

43.00 

do 

87.16 

do 

37.10 

do 

• 

37.04 

do 

87.18 

do 

87.16 

do 

88.00 

do 

87.04 

16 

do 

88.00 

do 

88.06 

do 

87.00 

do 

26.17 

do 

88.16 

do 

86.16 

do 

88.06 

* 

do 

88.00 

do 

87.06 

10 

do 

36.18 

do 

37.04 

do 

87.13 

do 

88.06 

do 

87.00 

do 

88.00 

..i.ido::::::. ;::::. ..::.:::::::: 

36.06 

do 

36.16 

17 

do 

39.00 

do 

38.16 

37.16 

do 

37.08 

do 

39.06 

do 

do 

38.00 

37.06 

do 

38.04 

18 

do 

^ 

37.00 

do 

37.08 

do 

88.07 

do 

38.00 

37.13 

do 

38.16 

20 

do 

37.00 

do 

37.02 

do 

88.66 

do 

38.13 

do 

38.06 

37.15 

* 

do 

37.16 

do 

40.00 

21 

39.06 

do 

39.06 

do 

27.15 

do 

26.'i8' 

do 

38.10 

do : 

38.12 

do 

37.00 

do 

24.00 

32 

do 

39.00 

do 

37.17 

do 

28.15 

do 

28.00 

do 

39.06 

do 

39.00 

do 

39.00 

do 

•>•••••••••. 

37.06 

23 

do 

39.00 

24 

do 

29.00 

do 

38.16 

25 

do 

38.16 

29.00 

do 

27.00 

do 

28.16 
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Detailed  sUUement  of  claim  for  eoccessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  ds  Western  Railroad  for  anthracite  coal  shipped,  etc. — Continued. 

[Rate:  Pea,  $1.43;  buck.,  S1.28;  rk»,  $1.13;  barley,  $1.13.] 


Date  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

We^t. 

Pea. 

Buck. 

Rioe. 

Barley. 

1006. 
July  25 

D.,L.  &  W 

40278 
46140 
15828 
45345 
46480 
43167 
44703 
75365 
73356 
78838 
74065 
18835 
45335 
75048 
70064 
73881 
74063 
74455 
73905 
75698 
75608 
30riS 
43330 
46367 
73704 
30523 
76069 
72562 
75660 
41207 
39035 
45438 
73618 
73675 
40535 
45908 
61177 
74173 
41713 
43409 
74618 
70647 
69975 
73075 
73883 
74300 
70500 
74440 
75064 
75603 
73364 
72143 
70623 
70410 
75680 
70150 
73046 
72900 

38.06 

do 

28.00 

do 

37.12 

27 

do 

37.00 

do 

37.00 

do 

31.05 

do 

31.07 

do 

36wl0 

do 

30.00 

28 

do 

37.00 

do 

37.13 

do 

37.06 

do 

30.00 

dov 

36.18 

do 

37.06 

do 

36.10 

do 

88.07 

do 

87.10 

20 

do 

87.08 

do 

37.10 

do 

86.10 

do 

37.00 

do 

38.00 

do 

37.00 

do 

38.00 

.....do 

31.00 

30 

38.00 

do 

38.06 

37.00 

do 

30.00 

do 

18.06 

do 

37.06 

38.05 

do 

37.06 

31 

do 

37.15 

do 

38.00 

31.00 

do 

38.00 

do 

10.00 

Sept   5 

do •. . . . 

33.06 

do 

87.00 

do 

36.06 

8 

37.07 

11 

do 

88.10 

14 

37.10 

do 

88.15 

35.05 

do 

88.00 

do 

87.05 

do 

87.10 

do 

38.00 

do 

36.10 

15 

do 

37.00 

do 

36.10 

do 

37.10 

do 

36.05 

do 

37.10 

do 

37.00 

do 

76747 

36.18 

do 

72257 
39075 
72368 
74653 
72638 
74871 
75964 
10172 
73465 
70743 
70460 
73356 
74247 

38.00 

.      .     #  •  • 



37.10 

16 

do 

87.15 

do 

37.00 

do 

38.66 

17 

37.10 

:::::do::;::::::::::::::::::::::: 

87*15 

do 

37.06' 

do 

37.00 

do 

36.10 

do 

36.05 

18 

do 

............ 

37.05 

do 

......... ...| 

............I............ 

37.15 

do 

70914 
72314 
73788 

1 

36.66' 
...  . 

.....do 

....  .a...  ...|..  .......... 

37.05 

19 

1 
1 

37.06 
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Detailed  statement  of  claim  for  eoceetsive  freight  rates  or  overcharges  made  6y  Delaware, 
Lackawanna  <fc  Western  Railroad  for  anthracite  coal  shipped^  etc. — Continued. 

[Rate:  Pea,  S1.43;  back.,  $1.28;  rJoe,  $1.13;  Iwrley,  $1.13.] 


Date  of 
ahip- 
moEit* 

Car  Initial. 

Car  num- 
ber. 

Weight. 

'   p«. 

Buck. 

Rkse. 

Barley. 

1908. 
Sept  19 

D.L.  A  W 

60983 
72331 
722S0 

39.00 

do 

37.05 

21 

do 

86.15 

do 

76498 
74546 

1 

38.00 
37.16 

do 

do 

do 

do 

73242 
70819 
70C38 
74061 
72177 
18692 
19257 
45818 
73647 
74848 
70791 
72223 
72976 
70969 
72806 
74264 
70423 
75383 
15076 
46244 
70591 
75846 

87.18 

86.00 

36.15 

do 

37.14 

22 

do 

37.10 

do 

26.10 

do 

1 

26.10 

do 

27.02 

23 

do 

37.16 

do 

37.00 

do 

36.00 

24 

do 

37.16 

do 

37.00 

do 

36.10 

do 

37.06 

do '. 

38.00 

do 

36.00 

do 

36.15 

25 

do 

23.00 

do 

27.16 

do 

36.18 

do 

36.10 

do 

40532 
45608 
74100 
70709 

26.16 
26.16 

26 

do 

do 

37.05 

do 

.-...•- 

36.00 

....do 

70143 
76000 
18388 
70723 
70327 
74094 
18506 
46229 
18284 
70555 

n797 
75576 
72601 
75492 
39783 
73524 
74669 
74652 
7374 
72724 
73978 
45925 
39731 
72631 
19008 
75036 
12861 
45947 
72025 
70068 
74327 
74383 
72(528 
45577 
75033 
70630 
73440 
74773 
73084 
72043 
72021 
18939 
74886 

36.18 

do 

36.18 

do 

26.10 

28 

::.::do....:. ..:.:. :.:.:.:.: 

36.15 

do 

36.14 

do 

38.00 

do 

.•••..•••■•• 

26.05 

30 

do 

26.16 

:;:::do::.:::::::::::::::::::::::: 

26.12 

do 

*■*««■■*«■ 

36.03 

do 

Oct.     2 

36.00 

do 

38.00 

3 

do 

■«*••■•■•■■« 

37.13 

do 

37.00 

5 

do 

27.00 

do 

38.10 

7 

do 

36.15 

do 

38.00 

6 

do 

23.00 
39.00 

do 

do 

37.15 

do 

27.06 

do 

27.00 

8 

do 

38.10 

do 

■     •                 • 

37.08 

do 

36.15 

do 

23.15 

9 

do 

28.00 

do 

38.05 

13  . 

.  ...do 

37.15 
38.07 
38.00 

do 

do 

36.05 

1 

27.17 

i 

37 

36 

1 

1 

37 

1 

1 

39 

1 

1 
.  1 

38.10 

14  ' 

38.06 

P 

............................. .....^ 

37 

1 

27 

1 

36.16 
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IMPEACHMENT  OF  BOBBBT  W.   AKCHBALD. 


Detailed  BtatemerU  of  claim  for  excesnve  freight  rates  or  over  charges  made  bif  Delaware, 
Lachawanna  ds  Western  Railroad  for  anthracite  coal  shipped,  etc. — Conttnxied. 

(Rate:  Pea,  $1.43;  book.,  11.28;  rioe,  $1.13;  barley,  $1.13.] 


Date  of 
ship- 
msnt. 

Car  Initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

Barley. 

190B. 
Oct.  14 

74164 
73288 
72347 
74382 
70382 
73332 
72287 
74482 

r<rr82 

72605 
74442 
73558 
43947 
43878 
49945 
43632 
73596 
74736 
74804 
70702 
70505 
70318 
76741 
75866 
72822 
46371 
78129 
69956 
45201 
45456 
73158 
75106 
72289 
72015 
09949 
72432 
74259 
74903 
78431 
72426 
73947 
72191 
72907 
73486 
74600 
70645 
72885 
72377 
74936 
75079 
70039 

88 

88.12 

20 

88.16 

38.16 

36 

37.16 

88.11 

38 

38.07 

87 

22 

. 

88 

37.06 

22.  OS 

23 

21.12 

21 

22.06 

86.16 

37.*65 

22 

• 

88.06 

86.16 

24 

85.06 

86 

37.06 

36.16 

26 

87.16 

27 

87.06 

39.16 

27.11 

27 
38.06 

27 

26 

87.16 

80 

V 

80 

41.06 

80.06 

a 

20 

37.17 

28 

86.  lO 

87.06 

88.16 

"  37.i6 

20 

88 



•  88 

37 

37.12 

80 

35.16 

88 

80.06 

81 

80 

87.05 

87.00' 

Total 

"••*••■■■■■• 

577.13 

408.  OD 

1. 146.14 

17906 
75953 
73606 
75774 
74514 
73685 
75744 
73784 
73583 
76062 
74339 
45460 
75819 
74898 
73732 
39826 
43617 
45104 
43540 
72130 
43924 

..., -  .    ---1 

Not.    1 

28.05 

1 



37.16 

38 

>**-»■••••»« 

'37.  ii 

""■*■••••*•■ 

88 

3 

87 

88 

87 

38.' iO' 

37.05 

87.10 

27.  ii 

5 

37.06 

37.  is 

88"  ■* 

I 

27.18 

' 

27.05- 

;  i  _.;;  ; 

28.10 

10 

38 

■■■»«•■••••• 

27.06. 

IMPEACHMBNT  OF  BOBEBT  W.  ABCHBALD. 
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Detailed  statement  of  claim  for  excemve  freight  rates  or  overcharges  made  6y  Delaware, 
Laclawanna  &  Western  Railroad  for  anthracite  coal  shipped,  etc. — Continued. 

[Bate:  Pea,  $1.43;  Imck.,  $1.28;  rioe,  $1.18;  barley,  $1.13.] 


Pate  of 
8hip- 
ment. 

Car  initial. 

Car  nam- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

Barley. 

1908. 
Nov.    6 

17808 
44986 

7746 
12816 
75472 
76266 
70221 
18066 
46213 
18419 
75676 
46460 
18659 
72319 
44830 
19218 
43256 
43220 
46396 
44832 
72317 
18240 
70491 
74196 
18004 
73086 
74966 
74066 
74067 
73833 
74215 
73349 
72171 
72836 
17798 

7466 
72635 
70192 
69993 
74534 
17851 
42227 
70991 
70063 
73743 
74047 
72154 
46522 
75233 
74386 
42602 
73787 
76523 
75349 
46293 
46801 
89773 
43951 
12470 
76116 
75316 
15837 
17627 
46226 
39783 
17983 
18621 
72220 
17850 

27 

27 

22.05 

23.10 

38.12 

87.08 

86.10 
27 

6 

28 

27.16 

88 

28.10 

26.16 

37.18 

27.16 

27 

21.10 

21.10 

26.16 

26.17 

39 

28 

86.10 

3&06 

28.06 

38.08 

88 

38.02 

9 

38 

37.16 

89.06 

39 

39.05 

38 

12 

.««»»••»••*• 

27.05 
20.13 

87 

37.10 

89.10 

39 

27.16 

28.10 

36.03 

37 

10 

38 

38.  ii 
38.06 

28 

37.03 

87.06 

19 

87 

89.06 
3&05 

• 

27.06 

28 

28Li2 

3i 
23 

18 

37.  IB 

87.04 

28 
28.  OA 

27.17 

27 
27.05 

27 

87.10 

27.10 

46860 
19161 
70786 
19203 
70691 

28.10 

28 

87.06 

12 

27.08 



'['[[[[ 

37 
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IMPEACHMENT  OF   ROBERT  W.   ARCHBALD. 


Detailed  stateTnent  of  claim  for  excessive  freight  rates  or  overcharges  trvade  by  Delaware^ 
Lackawanna  de  Western  Railroad  for  anthracite  coal  shipped  ^  etc. — Continued. 


[Rate:  Pea,  $1.48; 

buck.,  $1.28; 

rioe,  $1.13;  barley,  $1.13.] 

Date  of 
ship- 
ment. 

p.-f-iMoi                   1  Carnum- 

Weight. 

vJar  initial. 

ber. 

Pea.            Buck. 

Rioe. 

Barley. 

1 

190& 
Not.  12 

70951 
71004 
74873 
72684 
42037 
45060 
43293 
72366 
73042 
70164 
45596 
45286 
44397 
15388 
70100 
75107 
73644 
7499 
70233 
75975 
73654 
70883 
74716 
75930 
73698 
70779 
70656 
12865 
74984 
43695 
70449 
46006 
72065 
45572 
70003 
72657 
74122 
74364 
73571 
70215 
17849 
18311 
47428 
45022 
39814 

<          36. 15 

1 

1 

1 

3&17 

1 

1 

-87.18 

1           38.10 

27.10 

. 

1           27.11 

..  ^  .. 

38 

1            ■" 
[... 

13 

» 

1             37.15 

• 

36.18 

1 

29.05 

1 

'27.02 

21.10 

16 

19 

38.05 
38.15 

' 

37.06 

17 

23.10 

19 

37.10 

36.05 

38.05 
38.10 

21 

23 

37.02 
37.14 

24 

I 

38.17 

37.10 

37.08 

24 
38.15 

22 

87.15 
28.05 

36.15 

27.18 

36.08 

* 

■     '39.06' 

37 

37.08 

38.06 

36.16 

37.12 

27.14 

27.15 

27.08 

••28'- 

70011 

36 
36.05 

' 

73032 
76202 
75080 
74286 
72214 
70319 
73931 
76035 
76011 

30.15 

39 
39.05 

37.12 

37 

37.05 

37  " 

39 

17995 

27.05 

72522 

76069 

75766 

73870  1 

75048 

73162 

39.01 

38 

25 

1 

38.06 

1 

37 

( 

38.15 

37.08  • 

75841 
75020 

37 

, 

37.10 

76196 
74426 
18729 

36.04 

38.10 

26 

1 

28 

72807 

1 

39 

75503 
73795 
73991 

38 

27 

38.15  ' 

28 

37 

45166  . 
12S16 

26.  is 

23 

30 

70057 

38.15 

' 

83.03 

1,541.05  ;      Q.Qft2.13 

1,030.06 



^■B^e^^SBi 

' 
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Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware  ^ 
Lackawanna  A  Western  Railroad  for  anthracite  coal  shipped j  etc. — Continued. 

[Rate:  Pea,  $1.43;  baGk.,S1.28;  iioe,S1.13;  barley,  $1.13.} 


Date  of 
ship- 
ment. 

Car  Initial. 

Car  num- 

Weight. 

ber. 

Pea. 

Buck. 

Rice. 

Barley. 

1908. 
Dec     1 

70633 
70188 
70475 
75180 
79971 
74667 
75214 
73187 
39606 
75065 
70526 
72458 
72708 
72691 
70957 
73325 
75541 
74229 
74066 
76169 
41731 
76230 
12852 
72436 
72513 
70936 
72304 
40506 
72747 
75567 
74486 
70419 
76649 
74098 

■■■•••*«>«■•< 

37 

■      ■      ■      ••••     ■ 

38.17 

37.04 

37.18 

41.10 

38.06 

37.10 

38 

2 

28.15 

38.10 

37.15 

38 

3 

37.06 

37.15 

37.10 
39.04 

37.05 

88 

38.06 

87 

21 

37.16 

25 
39 

88.05 

38.04 

39.06 

28 

4 

•"'' 

38.03 

38.10 

30.06 
37.06 

88 

37.16 
37 

74967 
73381 

.... 

38.10 

73497 
74775 
70166 
73425 
76611 
75211 

38.15 

39 

38.06 

37.10 

37.11 

37.16 

74660 
75259 
76078 



37.16 

■■•     •     •     ■••• 

37.18 

39.06 

73794 
72939 
73886 
75875 
70926 

...•.•••.•*.<-- 

38 

38 
38 
38.10 

1 

7 

36.06 

75706 



37 

76181 
74375 
75300 
75125 
70651 
76422 
70226 
46950 
44721 
75045 
73161 
18134 
73384 
74658 
70622 
73999 
70406 
15444 
76369 
70370 
72537 
74189 



39 
38.09 

37.06 

87 

37.10 
38.17 

5 

. 

36.10 

35 

20.10 

' 

35.16 

37.10 

28.06 

8 

38 



87 

36 
37.15 

7 

10 

•••••••*•••• 

87 

2L10 

39.05 

37.06 

9 

38 



89.06 

12 

75830 
45184 

37.16 

10 

29 

512 


IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  hj(  Delaware, 
Lackawanna  4r  Western  Railroad  for  anthracite  coal  shipped,  etc. — Continued. 

[Rate:  Pea,S1.43;  buck.,S1.28;  rioe,S1.13;  barley,  $1.18.] 


Date  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

74266 
75027 
70032 
74896 
45689 
76118 
70578 
76660 
74617 
75043 
74663 
75480 
74471 
76178 
72770 

Weight. 

Pea.      i     Buck. 

Rioe. 
87.06 

Baiiey. 

1908. 
Deo.  10 

37 

11 

38.18 

1 

88.10 

.». 

1 

28.16 
89 

1 

<***■**           *• 

39 

t 

88 

36.15 
37.10 

' 

38.10 



88.06 

39 

36.10 

' 

39 

75606 

39.6s 

12 

18276 
76468 
73071 
17402 
70629 
40576 

29 

.,, 

39.06 

14 

38.06 

28.09 

, 

37.10 

28.05 



45447 

28 

70934 
73670 
44243 
74110 
75138 
40613 
72617 
46203 
70191 
74543 

37.16 

30 

21.11 

15 

38.10 

♦ 

87.06 

39.06 

87 

• 

28.10 

88.07 

.      . 

87.05 

74747 

38.15 

73356 
72784 
70907 
72466 
72236 
45820 
42632 

89 

88.18 

17 

87.10 

88.06 

38.05 

28 



21 

74731 
70R83 
73316 

88.06 

36 

19 

88.05 

21 

74198 
74282 
72381 



37 

38 

37.10 

14 

72014 
73860 
70707 
72306 
72923 
74G07 
39695 
70831 
74626 
73176 

39 

38.17 

88 

38.06 

39 



37.15 

•           • 

............ 

22.10 

36 

. .  .... 

38  ' 

38.17 

75745  1 

35."  is* 

15826 
18655 
74641 
74566 

29.05 

28.15 

•••• 

............ 

36.10 

36.08 

72063 

1 

38.16 

70086 
73961 



37.08 

37 
37.10 

22 

76243 
72057 

37 

72644 
75925 
75337 

1                                    i 

37.15 

29 

37 



88 

72957 

39.06 

18554 
70538 

28 

87.15 

69M1 
76953 



38 



37.10 

IMPEACHMENT  OF  BOBEBI  W.  ABCHBALD. 
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Detailed  statement  of  claim  far  excessive  freight  rates  or  overcharges  made  6y  Delaware, 
Lackawanna  A  Western  Railroad  for  anthracite  coal  shipped,  etc, — Continued. 

[Rate:  Pea,  $1.43;  back.,S1.28;  rice,  $1.13;  bailey,  $1.13.] 


Date  of 
ship- 
ment. 

CarinitiaL 

Car  num- 
ber. 

Weight. 

Pea. 

Bnck. 

Rioe. 

Barley. 

UQ6. 
Deo.  29 

72662 
72072 
18370 
12445 
70689 
17876 
70391 
45679 
70018 
73223 
72612 
18880 
75568 
73522 
76562 
72952 
78840 
74167 
74388 
76064 
73740 
18761 
73969 
73468 
45232 
72885 
73141 
18967 
76219 
75275 
75570 

38 

37.15 

....•••••.•• 

■ 

2&06 

28 

28.10 

37 

28.06 

86.10 

29 

38.06 

38 

38.04 

28 

80 

88 

87.05 

30 

87.16 

38.10 

87.08 

38 
36.10 

37 

29 

27.06 
89 

31 

87 

28 

38 

39 

38 

37.08 

38.16 

89 

Total 

1,813.12 

2,278.10 

2,423.13 

70100 
74407 
72406 
72006 
60060 
76135 
72670 
70362 
74294 
74752 
44218 
45010 
18861 
74807 
39904 
72850 
74713 
75862 
73963 
73641 
73841 
71002 
15092 
74360 
70416 
73891 
74141 
44004 
46433 
73870 
70726 
70070 
72776 
73873 
72017 
73052 
74526 
70615 
70621 

1900. 
Deo.  11 

■ 

88.12 

Jn.    1 

37.06 

37 

• 

38.10 

88.16 

35.16 

39.06 

88.12 

39.06 

87.10 

Deo.  ao 

38.08 

27 

31 

28.16 

Jan.    1 

87.06 

27.16 

39 

37.05 

37.16 

36 

38 

36.15 

Dec  30 

35 

20 

23.06 
36 

Jan.    2 

35.15 

36.05 

37 

23 

26.12 

37.15 

* 

88.15 

36.10 

38.10 

38 

4 

37 

37.15 

1 

87.16 

36.10 



6.  id 
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IMPEACHMENT  OF  ROBEBT  W.  ABOHBALD. 


Detailed  statement  of  claim  for  excemve  freight  rates  or  overcharges  made  6y  Delaware, 
Lackawanrui  dc  Western  Railroad  for  anthracite  coal  skipped,  etc. — Continued. 

[Bate:  Pea,  $1.43;  back.,  $1.28;  iloe,$1.13;  baile7i$U$>] 


Date  of 

Car  initial. 

Car  num- 
ber. 

Weigbt. 

ship- 
ment. 

Pea. 

Buck. 

Bice. 

Baiiey, 

1009. 
Jan.      4 

72244 
73405 
18517 
74941 
72635 
75347 
76283 
18825 
74856 
70455 
76932 

87.06 

37.15 

27.03 

............ 

87.10 

1 
1 

37.10 

36.15 

87.16 

27.16 

............ 

86.15 

. 

35.  is 

87.13 

76031 

87.16 

74053 

37.10 

73059 

35.18 

75291 
72722 

86.10 

86.17 

72061 
40569 
74351 

87.19 
28.05 

A 



■     •■•«•••«•.'.--**--•--•- 

88.05 

70197 

37 

46019 

29.08 

12421 
45659 

' 

33.10 

29 

74662 
75635 
74866 
46006 

88 



37.10 

...•«..•••••   -...---.•••.- 

88 

27.15 

72796 

88.10 

73772 
72471 

t 

37.15 

87.16 

72771 
74862 
75072 
74088 
70586 
18419 
70465 
75102 

38 
37 

39 

87 

::"!::;!::!:::;:::;::;. 

86 



28 

37.10 

36.  io 

74498 
76255 

87.10 

87.05 

75511 

38.10 

73664 
74037 
73081 
74561 
17553 
752U8 
18873 
45449 
8130 

38 

87.15 

87.10 

87 

7 

29 

8 

85.10 

27.10 

38 

23 

75380 

87.10 

78348 
75508 
730R4 
70739 
75827 
41270 
18371 

86.15 

86.10 

87 

85.15 

86 

2i'i5 

............ 

■«■«••••«•«• 

37.16 

44948 

20 

40283 
74600 

21.  i6 

87 

72601 

............ 

87.16 

75342 
70013 

86.16 

86.16 

73815 

86.15 

76571 
73404 
70332 

87.15 

11 

............ 

88 

87 

70368 
56005 

73230 
74617 

87.10 

29 

88.08 

39 

75197 



87.13 

73323 

75908 

1 

39.06 

l:::::::::::::::::::::;:. :::::.:.. 

1          39.06 
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Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  &y  Delaware, 
Ladcawanna  &  Western  Raibroadfor  anthracite  coal  skipped,  etc. — Continued. 

[Rate:  Pea,  $L43;  back.,  $1.28;  rioe,  $1.18;  barley,  $1.13.) 


Date  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

Barley. 

1909. 
fan.  12 

438S4 
729U2 
72481 
40662 
39654 
19176 
70743 
17944 
39966 
74901 

23.10 

11 

89.06 

39 

12 

28.15 

1 

24 

29 

88.10 

29 

29.06 

1 

13 

39.06 

70613 

37 

72046 
72383 
73163 
70672 
75463 
44U9 
18127 
74888 
19230 
46308 
73039 
61145 
73487 
74192 
40673 
45077 
72510 
76081 
706R6 
09931 
75053 
60941 
72749 
17988 
18660 
76716 
75177 
72304 
70835 
74275 
75909 
11588 
46028 
75604 
73435 
18673 
40434 
44100 
46437 
73418 
46398 
74798 
75714 

38.02 

38 

37.10 

37 

38.16 

14 

21.16 

29.05 

1 

37.05 

29.09 

..........     .     .           -     ...     -     -*.. 

29 

87.15 

32 

•./•••••.••• 

86.16 

37 

15 

27.10 

28.16 

' 

•« 

88 

37.16 

38.17 

38.05 

37.06 

38 

16 

37 

15 

20 

16 

28 

86.16 

86.10 

37.05 

36.16 

37.15 

36 

15 

28 

27 

19 

87.17 

36.16 

29 

29.14 

23 

28.10 

37 

28.15 

36.10 

84.08 

39925 

27.10 

74954 
73522 
73873 

34 

81.16 

32.16 

74541 
73017 
72499 
72733 
66009 
73889 
17927 
39816 
17926 
73356 
15862 
74486 

t     ••••••  • 

34.05 

. 

36.06 

1           87.13 

1 

36 

1 

27 

20 

1 

1 

36.04 

27.04 

'••••*••••«■• 

22 

28.04 

27.10 

23 

1 

i           37 

1 

27.18 

1 ,             2U 

70760    1 

M.  10 

70616    ' 36.15 

\ 

70683 
74787 

18587 
75758 

37 

;           36.02 

28.06 

35.10 

616 
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Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  de  Western  Railroad  for  arwiracite  coal  shipped,  etc. — Continued. 

[Rata:  Pea,  $1.43;  buck.,  $1.28;  rioe,$1.13;  barley,  $1.13.] 


Date  of 
ship- 
ment. 

Car  initial. 

1 
Carnuni'  ' 

Weight. 

ber. 

1 

Pea. 

Buck. 

Rioe. 

Barley. 

^  1000. 

Ian.  28 

17867  1 

( 

28 

21 

73106  ! 
74616  ! 

•  ••••••••••|. ............ 

36.16 

36.07 

76108 

36.06 

18004 
40664 
46174 
72866 
70063 
18160 

26.10 

26.14 

27.10 

22 

30.02 

36.16 

28.06 

73080 

88.04 

74264 

36.06 

26 

72110 
38376 

38.06 

18.15 

45350 
72630 
72228 
74203 
76000 
76183 

20.10 

87.16 

37 

37.16 

37.10 

36.16 

# 

70872 
75833  . 

36 

28 

86.10 

75306 

•    17106 

17907 

37.04 

20.16 

27 

19488 
.46186 
17004 
18388 
46246 
71003 
72512 
72873 
70360 
30860 
18717 
18212 
72463 
74460 
75600 
74114 
73774 
40002 
40901 
43454 

28  " 

28.16 

28 

if.'ie 

28.10 

40.10 

26 

38.10 

36 

37 

•«•■«•     •« 
•.••••••••.• 

28.13 

27.10 



27 
87 

26 

36.15 

85.16 

"••*••"*•••* 

38.10 

38 

28.16 

28 

36 

27 

70014 
74674 
42156 

38.10 

37 

30 

26 

46023 
45020 
18614 

27.06 

28.15 

28.10 

18001 
18722 
73210 
70476 
73830 
75836 
75475 
75486 
45140 
70753 
75708 

••••••••■••• 

27 

27 

20 

38 

85.15 

27 

38.06 

37 

37.15 

20 

38 

37.10 

70060 
74810 

37.06 

A _-_ 

36 

28 

73630 
70540 
75144 
73616 
753W 
70407 
73431 
75100 
75750 

36.02 

35.05 

38 

27 

37 

36 

*  **36.d7 

38 

35.15 

1 

38 

74337 
76275 

I 

37.06 
1 

I 

36.06 
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Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  de  Western  Railroad  for  anthracite  coal  shipped,  etc. — Continued. 

[Rate:  Pea,  $1.43;  buck.,  $1.28;  rice,  $1.13;  barley,  $1.13.] 


Date  of 
ship- 
meat. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

Barley. 

1900. 
Jan.  27 

73245 
70466 
75935 
76141 
70442 
74080 
72198 
73503 
70364 
40576 
72789 
18009 
40766 
12866 
74496 
39743 
70454 

37 

28 

35.10 

36 

36.10 

38 

. 

36 

38 

1 

37 

36.10 

28 

37.08 

.--•--...-.--•-•-•-...-••-- 

28.  io 



30 

25 

28 

28 

37.10 

30 

72197 
7373 
70587 
18080 
18775 
7923 
73840 
39887 
72425 

37 



24 

• 

36.10 

30 

* 

> 

28"" 

29.17 

... 

1 - 

25 

37 



••• 

30 

I 

37.  i? 

74711 

1 

37 

76143 

36.15 

7464.3 

38.10 

Total 

•  •  • 

... 

2,607.12 

2.625.15 

4.817.15 

74869 
44421 
74412 
75675 
75475 
72224 
18323 

Feb.    1 

37.16 

20.13 

37 

4 

5 

37.02 

36 

37.16 

27 

70378 
45656 
40638 

36 

29 

29 

70274 
70239 

38 

36.10 

70406 
17150 

34.10 

29.10 

74313 
70784 
70974 
70694 
75343 
73246 
18841 
73138 
72365 
73394 

1 
..........>.  -     -   

37 

38.05 

36  ' 

37 

36 

4 

36.06 

6 

27 




36.15 

............  

36.05 

,.... 1 .- 

36.18 

5 

72378 
55007 
74320 
74048 
72229 

36 

29.02 

35 

:::::::::::: 37"" 

37 
38.15 

72279 
70892 

1 

"  |. ........... 

1 

37.06 

8 

74158 
72012 

37 

37.04 

75999 
76029 
73665 
70375 



36.18 

35.16 

38 

36 

9 

75192 
69963 
45885 





............ 

36.16 

i> 

k 

37 

26.10 

72137 
75546 



37.08 

' .           36 

73018    1 

'37.63 
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Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware^ 
Lackawarma  de  Western  Railroad  for  anthracite  coal  shipped,  etc. — Continued. 

[Kate:  Pea,  $1.43;  buck.,  $1.28;  rloe,  $1.U;  barley,  $1.18.] 


Date  of 
ship- 
ment. 

1 

Car  initial. 

Car  num- 
ber, 

76046 
70026 
45074 

• 

Weight 

Pea. 

Buck. 

Rioe. 

Barley. 

1909. 
Feb.    9 

37.08 

87.17 
29 

74270 

36.04 
36.07 

74004 
74285 
46404 
69958 
72230 
41061 
74037 
70217 
72210 

86.17 

28 

38.03 

37.06 

25.0(1 

11 

37 

34.12 

37.06 
35.19 
24.02 

70830 
80553 
44982 

26.01 

75270 
73470 

36.13 

............                          ^ 

37.03 
36.19 
37.56 

70377 
72431 
74769 
70809 
41172 
75601 
17874 
45921 
72090 

9 

10 

• 

36.12 

86.08 

28 

36.02 

28.02 

28.04 

36.18 

74143 

86.01 

76068 

37 

12 

70643 
18601 

*■        36.02 

27.10 

60936 

88 

74438 
75608 

37.04 

37.01 

70394 

36.03 

75325 
72261 
74065 
19184 
18636 
15833 
44883 
78769 
73650 
75795 
75984 
73926 

36 

37.19 
86.19 
27.18 

11 

10 

25.14 

28 

26.07 

13 

86.05 

35.19 

37.12 
36.01 



37.01 

80528 

22 

74223 
70850 

85.02 
87.04 

74059 
72442 
73804 

36.14 

87.18 
86.08 

90538 
17824 
72281 

36.19 

27.04 

87.08 

39752 
76185 
76811 
46438 
72744 

29.03 

15 

37.10 
87.08 

27.16 

36.18 

74506 

86.12 

73136 
72247 
73550 
73547 
17946 
.    45112 
18440 
74560  ' 
75943 
73543 
45577 
4ofil2 
72055 

86 

88 

36.16 

""'iiio' 

•••••*••••«• 

27.02 


•«•••••••••• 

27.01 
2&.01 



35.10 



37 

^ 

87 


80.06 

29.06 



38 

1800«    , 27.01 
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Detailed  9UUemen,t  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delawarey 
Lactofwanna  <fc  Western  Railroad  for  anthracite  coal  shipped^  etc. — Continued. 

[Rate:  Pea,  $1.43;  buck.,  $1.28;  rice,  11.13;  barley,  $1.13.] 


Date  of 
ship- 
mflQt. 

Car  initial. 

Car  num- 
ber. 

1 

Weight. 

Pea. 

Buck.     1      Rice. 

Barley. 

1909. 
Feb.  15 

76044 
75857 

36.12 

1 
1 

' 

37.09 

75041 
45005 
18354 
72328 
73765 
72058 
74997 
76798 
75091 
73416 

28.10 

1 

28.10 

. 

'"  "1 

27.08 

37.06 

37.05 

•   ••«v«a*««««^.  .,...._...- 

37.03 

16 

!■■■••"•••"•• 

' 

37.05 

i 

I           36.10 

I 

36.10 

1           37 

38.03 

17 

72976 
72430 
72868 
74969 
75264 

,,,,,,,.,,,«, ,4, ,,,,,,.,,,,. ,,,,,, 

37.02 

36 

36.18 

36.08 

75014 
73706 

37.08 

37 

;           73986 

35.10 

75408 
73737 

35 

37  *' 

74479 

36 

18343 
74588 
72244 
73977 
72809 
46442 
72946 
18588 
73917 
46254 
75253 



t 

28.04 

36.10 
37.03 

. 

36.02 

36 

27.08 

18 

"•"•" • 

36 

26.05 

37.18 

28  "' 

35.16 

19 

74056 
74990 
45223 
18702 

36.02 

35.03 

1 

27.10 

27 

39618 

21 

45041 
18831 
75868 
73264 
18173 
73880 
45651 
75766 
45874 
72342 
18701 

27 

... 

26 

37 

36.01 

18 

37.02 

36.07 

19 

27 

37 

*  27.'62 
36 

27.05 

t 

75010 
39713 

36.16 

20.10 

20 

44851 
18484 

27 

26.14 

45413 
4fi070 

28 

•' 

26^02 

17744 
44936 
45026 
73700 
45449 
18576 

26.02 

............ 

27.08 

27 

36.15 

26" 
25 

70642 

36 



75413 
75563 
72383 
46352 
17980 
17489 
42022 
72394 
46116 
45925 
15783 

34.06 

36.01 

86 

27 

' 

20.07 

19 

1 

1 

27.10 

27.05 

35.06 

27 

26 

22 

26.08 

1 

45393 

27.02 

520 


IMPEACHMEKT   OF   ROBERT  W.   AROHBALD. 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  6y  Delaware^ 
Lackawanna  d:  Western  Railroad  for  anthracite  coal  shippedy  etc. — Continued. 

[Rate:  Pea,  $1.43;  buck.,  S1.28;  rice,  SI.  13;  barley,  11.13.] 


Date  of 
ship- 
ment. 

Car  Initial. 

1 

Car  num- 

Weight. 

ber. 

Pea. 

Buck. 

Rioe. 

Barley. 

1909. 
Feb.  22 

76371   

33 

40278   

28 

74619   

ii'ii 

70768  1 

36.10 

46172  

27.10 
37.01 

^75  , 

■ 

70192 

84.10 

46781    

28.02 

46266   

27.10 

74100   

86 

74631    

36.16 

52209  ! 

28.03 

46164    

27 

76634  , 

36 

76366   

34.12 

70924   

37 

70211    

36 

23 

73763  ' 

36.04 

f 

44867   

26.10 

46185  , 

26.18 

45310    

27.15 

44926   

28.10 

17800  1 

26.10 
36.10 

22 

74838    

19188    

27 

7«»fi73  ' 

36 

36.16 
35.16 

75103  1 

23 

41947    

18 

73163    

36 

73446  1 

35.10 

74250    

36.15 

:5429    

35 

72899    

35.18 

70i)61    

37 
20 

43974    

■ 

45834    

26.15 

24 

18f47  ' 

27 

192,")0  , 

28.03 

42435    

26.04 

70S48    

34 

♦59918    

36.02 

' 

;4Wi6    

36.19 

75754    

36 

709?5  ' 

36.01 

73739    

33.19 

75854  , 

36.10 

70258    

34 

73224    

31.64 

72886  1 

34.02 

74993    

35.02 

75301  ' 

36.15 

2C 
27 

• 

74343    

35.06 
.35 

73059    



70312    

35. 12 

4ft23f»    



28.01 

45997    

26. 

733(>1    

35.06 

7J376    

36.10 

74107  ' 

35.03 

40s<v9    

26 

73(>17    

35 

704(34    

35 

18492    

20. 04 

39892    

26 

4551 1    

28 

;fi235    

36.01 

73519    

34 

24.  IS 

3<)xS5 

26.10 

72:JS<i    

34 

74347      1 



36 

72:«5    

34.10 

:::::::::::: 

174.02 

2,404.10 

2.459,08 

3,785.04 

8,823.10 
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Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Ladtawanna  &  Western  Railroad  for  anthracite  coal  skipped^  etc, — Continued. 

[Rate:  Pea,  $1.43;  buck.,|1.2S;  rice,  $1.13;  barley,  $1.13.] 


Date  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

70930 
73314 
52229 
19205 
70501 
72710 
73094 
74388 
73437 
70061 
75648 
75541 
17821 
76234 
74640 
70270 

Weight. 

Pea. 

Buck. 

Rioe. 

Barley. 

1900. 
Mar.    1 

33.10 

35 

19.15 

2 

26.15 

3 

35.  IS 

36.12 

34.05 

« 

34.17 

4 

36 

36 

1 

35.15 

34.15 

26.10 

35.06 

34.15 

36.08 

17378 
44912 

27.15 

28 

27.15 

42009 
75603 
46183 

25 

5 

.................•......•••••••••• 

26.10 

••••...  .    .  .•.•.......••■•...•. 

74379 
39174 

33.10 

20.03 
34.16 

75405 
75106 
76027 

35 

34.18 

73032 
72226 
45034 

34.16 

.•>«■._«>■«> 

35.02 
26 

70235 

36.01 

73465 

35.01 

6 

45805 

27.01 

74256 
74376 

34 

•••■•■•••.•.*•...*••••■■.*.«■>■•*- 

35 

75623 
18305 
17(V51 
75332 
72584 
74809 
39848 

34 

.............  .  .         .  • 

26.02 

26.02 

33.15 

34.15 

p 

34.15 

25 

18023 
70635 

24.08 

.... 

23 

39934 
72709 
744as 

25 
36 

34.10 

73389 

34 

76082 
45851 

35.15 
26 

.-   

45119 

..•.•••••... 

26.  io 

8 

17019 
41494 

26.10 

26 

1*^8 
18149 
45216 

25  * 

25.15 

36 

.,... 

70036 
75244 
44932 



34.05 

33.15 

25.35 

18833 
46118 
40500 

26 

25.01 

26.05 

9 

39755 
74428 

26 

33 

70443 
74483 

35.14 

8 

36 

72,')o5 

35.10 

80()<U 

23 

74389 
74908 
40502 

i           36.10 

33.10 

-- 

28.10 

, 

19132 

27.05 

75255 

34. 6i 

70143 

26.10 

9 

7rrf)20 

37 

36 

522 


IMPEACHMENT  OF  BOBERT  W.   AROHBALD. 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware^ 
Ladawanna  &  Western  Railroad  for  anthracite  coal  skippedy  etc. — Continued. 

[Rate:  Pea,  $1.43;  buck.,  S1.28;  rioe,  $1.13;  barley,  $1.13.] 


Bate  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

Barley. 

1909. 
Mar.    0 

73236 

35.16 

• 

75838 
18498 
43633 
39138 

36.08 

34.10 

25.05 

20 
25.10 

72203 

18372 

36 

45503 
40259 
45568 
46233 
19131 
72941 

27 

28 

27 

26.15 

27.15 

26.12 

43229 
45988 

••"•*** 

36.16 

ao.i4 

73035 

26 

70708 
75950 

36.10 

35 

72256 

37 

70343 
73782 

36 

34 

74002 

34.10 

72784 
43775 

36.  OQ 

35 

41891 
18284 
18572 
72951 
73911 

19.15 

i7  " 

27.10 

28.10 

36.15 

74777 
72558 

34.16 

86.  is 

75271 

35.10 

74451 

36.10 

* 

36.05 

13 

76013 
73990 
45407 
44883 
18454 
18462 
76051 
76092 
19216 
15834 

35 

11 

36 

13 

25.10 

28 

26.10 

28 

33.10 

12 

36.10 

27.05 

28.15 
28.02 
35.08 
36.15 

45369 
74421 

............ 

73396 
72920 
74308 
76135 
75384 

37 

38.05 

36.06 

16 

35 

72248 

13 

18858 
72526 

28 

36.16 

74412 

37.01 

75744 
75219 
75000 
74792 
45652 

35.06 

36.04 

34 

15 

37.08 

•>/ 

26.17 

72979 

37.  is 

75173 
75923 
76195 

34 

37.02 

86.02 

12480 
42346 

18954 

23.04 
21 

••*•.•...••. 

2S.01 

70301 
70521 

39 

26. 6i 

18976 
18230 
74894 
182;U 
72208 
46334 

27 

27 

16 

37.15 

26.05 

16 

36 

.....•.»...•. 

26.  is 
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DetaiUd  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  ds  Western  Railroad  for  anthracite  coal  skipped,  etc. — Continued. 

[Kate:  Pea,  $1.43;  book.,  $1.28;  rice,  $1.13;  barley,  $1.13.] 


Date  of 
ship- 
ment. 

Car  Initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rioe. 

Barley. 

1909. 
Mar.  16 

76022 
45230 
75060 
76236 
70146 
73585 
70808 
73868 
72633 
73878 
39916 
39981 
70568 
61203 
42883 
72998 
44979 
74161 
75999 
17262 
17840 
74323 
70665 
60246 
61229 
61391 
6159S 
61303 
45075 
80241 
45861 

34.02 

26 

34 

35.07 

16 

35.02 

35.15 

•••••••>•>«. 

35.07 

37 

35 

35.10 

27.10 

25.03 

3d 

17 

.....'.  28 

............ 

19.06 

36.12 

29 

34.10 

16 

36 

26.15 

26 

34.16 

34.15 
96.16 

17 

27.08 

27.15 

r 

27.06 

27.18 

27.10 

23.05 

27.02 

17302 

27 

19023 
45677 
70345 
14590 
74172 
13603 

26,01 

27.12 

18 

35 

36.10 

36.04 

34.02 

13576 

36.03 

70036 
72033 
75566 
76068 
69907 
74387 

............ 

35.16 

36.01 

36.02 

35 

37.01 

36.08 

73259 

34.10 

72776 
72932 
74046 
72194 
76165 
75410 
72604 
39183 
•73117 
76532 
18547 
76240 
40787 
19208 
41992 
76102 

36.15 

36 

35 

35.18 

36.01 

35 

36.  is 

19 

, 

17.18 

34.16 

35.02 

26.04 

36 

25 

26.10 

17.10 

35.05 

70179 

25 

74059 
39865 
19235 
70497 
72884 
76249 
76088 
72089 
70600 
76038 
15820 
18314 
7:W)00 

34.18 

26.10 

27.10 

20 



34.10 
36.05 

. 

36.06 

36 

36 

35.10 

85.10 

.•.•••••.••.|     

26.05 

27.19 

35.10 
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IMPEACHMENT   OF   ROBERT   W.   ARCHBALD. 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overchcarges  made  6y  Delaware^ 
Lackawanna  4r  Western  Railroad  for  anthracite  coal  skipped,  e<c.— ^'ontinued. 

[Rate:  Pea,S1.43;  buck.,  $1.28;  rice,  $1.13;  barley,  $1.13.] 


Date  of 
sbip- 
ment. 

Car  initial. 

Car  num- 
ber. 

Weigbt. 

Pea. 

Buck. 

Rice. 

Bartoy. 

1909. 
Mar.  20 

45058 
19102 
7^552 
46138 
70826 
74467 
75497 
72214 
15063 

34.08 

27.19 

34 

27 

33 
34.10 

'. ... 

36 
36.04 

aao7 

19 

72291 

36.15 
21.05 

18 

44009 
72604 

35 

44309 

20.10 

17116 
18949 
61387 
18008 

26.05 
26.00 

...a........ 

27 

20.16 

43589 

27.04 

40555 
42251 

1S85S 

UvUvA 

41260 
75687 
74063 
75219 

27.10 

17.03 

22 

29 

36wlO 

26.09 

33.11 

36 

36.13 

23 

45716 

27 

19267 
75022 
70528 
75590 
75661 
75382 
75994 
44982 
70974 
75444 
701 M 

26.04 

34.06 

'34""'" 
34.03 

35 

.% 

'33 

26 
35 

35 

36.04 

24 

17936 

27 

74266 
444t'i8 

36" 

20.03 

730(37 
72369 
70035 
70446 
46362 

34 

............ 

36.08 

35.03 

34.16 

2S.05 

70808 
74161 

35.12 

35.10 

76022 

34 

15801 
73984 

27 

25 

35.06 

76069 

36.05 

45507 

72577 

4fil72  ■ 

73370 

73119 

74345 

70384 

75025 

69995 

70214 

70952 

72274 

76280  ' 

75104 

74149 

26.06 

35.03 

24 

26 

1 
1 

' , 

35.02 

36.06 

"34.  ii 

...1 

36       ' 

............| 

86 

38.03 

34 

26  ' 

1 

36 

' 1 

35.02 

1 

34.18 

34.16 

1 

35    1 

70714  ' 
18717 



36.10 

24.09 

73397 
?i632 

1 

35.14 
36.15 

>.>....•.••.............■.... 

45410 

1 

27.16 

♦59952 
72739 
49967 
72241 



37.0s 

35,02' 

27 

»•••«••••••* 



37.02  , 
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Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  dc  Western  Railroad  for  anthracite  coal  shipped^  etc. — Continued. 

[Rate:  Pea,  $1.43;  buck.,S1.28;  rice,  $1.13;  barley,  $L  13.] 


Dale  of 
sbip- 
mant. 

Car  initial. 

Car  mim- 
ber. 

Weight 

Pea. 

Buck. 

Rioe. 
34 

Barley. 

1900. 
Mar.  27 

73901 
17680 
46336 
70589 
73626 
70254 
75713 
18668 
45502 
75378 
43941 
72W0 
44917 
75390 
7248R 
45050 
75029 
74125 
74968 
18763 
75238 
75391 
7S313 
69888 
70004 
73185 
74388 
7^752 
72737 
46875 
42546 
75042 
45803 
18033 
70706 
76043 
45765 
73045 
76276 
75890 
75748 
72212 
^73631 
76343 
70648 
72913 
46411 
73321 
18497 
72148 
75368 
45237 
44584 
72048 
75283 
73581 
70836 
76446 
78161 
74857 
74124 
72778 
74540 
76780 
70064 
10127 
18661 
72685 
74726 
7.2733 
60906 
73738 
73141 

25.16 

•  •**i"  ••••*•• 

37 

35.15 

34 

35.10 

34.13 

25 

■■■-•••*•••■ 

27.17 

'     34.09 

21.16 

36.07 

1 

26 

34.18 

36.00 

•>•..•.••.•••.•..•••«.......•..«•• 

27.04 

10 

•*•••*•******•**•***•*•*••**••**•• 

36.02 

28 

34.00 

35.18 

26.16 

34 

34.10 

28 

36.06 

33.17 

86 

84 

27 

86 

85 

33.06 

27.07 

27.06 

36.04 

36.06 

28.03 

36.10 

36.13 

20 

26.16 

36 

36 

« 

36 

35 

.■.......••. 

34.10 

34 

34.1 

37.07 

86 

80 

27.06 
36 

20 

37.10 

36 

.•..•.••••••.•••••...••...•.••.... 

35 

27.16 

33 

'86.16 
83.00 

35.10 

88 

36 

36.10 

86.02 

80 

86 

36 

34.13 

• 

84 

36.16 

24.18 

••rf......... 

26 

31 

35 

33 

35.07 

36 
33.16 

84.17 

Total 

310.18 

2,475.16 

3,09L17 

6,150.16 

11,988.07 
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IMPEACHMENT  OF  BOBEBT  W.  ABCH6ALD. 


Detailed  statement  of  claiTn  for  excessive  freight  rates  or  overcharges  made  by  Delaware^ 
Laduiwanna  ds  Western  Railroad  for  arUkracite  coal  shipped,  etc. — Continued. 

[Rate:  Pea,  $1.43;  buck.,  S1.28;  rioe,  $1.13;  barley,  $1.13.] 


Date  of 
ship- 
ment 

Car  hiltlAl. 

Car  num- 
ber. 

Weight 

Pea. 

Bunk. 

Rloe. 

Barley. 

1909. 
Apr.    1 

73119 
18400 
72877 
44861 
73926 
70654 
73794 
75867 
70671 
39833 
44431 
76619 
75549 
45587 
73686 
75266 
27224 
76140 
40729 
72436 
73634 
75338 
74861 
75887 
72798 
75842 
75068 
76038 
18354 
74833 
72768 
74805 
75769 
72693 
73347 
43211 
46421 
18700 
72906 
19040 
72387 
18357 
73497 
74225 
74977 
76037 
74019 
74054 
75822 
74100 
72867 
75992 
70758 
76022 
76054 
69945 
73160 
74565 
76074 
74876 
74046 
18599 
46171 
70711 
72009 
28006 
1S977 
18419 
10873 
74968 
73945 
70648 
17910 
45106 
76073 

83 

25.12 

84 

25.06 
33.16 

3 

85.15 

34.02 

V 

88 

86.06 

36.06 

20.06 

************ 

84 

8402 

26.10 

88.16 

4 

84 

33 

3417 

25.07 

36.09 

36.06 

85 

84 

33 

5 

36.10 

36.02 

85 

34 
26 

4 

84.16 

35.12 

8417 

5 

84 

33 

4 

3418 

21 

27.15 

5 

• 

26 

8416 

26 

88.06 

26.12 

35.10 

81 

83.11 

8407 

84.04 
84.17 

84.10 

84 

e 

84 

84.02 

36 
33.06 

82.10 

8416 

84 

34 

84 

"36.16 

7 

84 

6 

26 

7 

'  26 

86.08 

8410 

22 

'27.'d6 

6 

26.10 

26.07 

83.17 

33 

34  OS 

5 

24  ii" 

2413 

m 
$ 

33.08 
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Dttailed  statement  of  claim  for  excemoe  freight  rate$  or  overehargee  made  btf  Delaware, 
Lackawanna  &  Western  Railroad  for  arUhracUe  coal  shipped,  «tc.— Continued. 

[Rate:  Pea,  $1.43;  buck.,  $1.28;  rloe,  $1.13;  barley,  $L13.] 


Date  of 
dUp- 
ment. 

Car  initial. 

Car  num- 
ber. 

Weight. 

\ 

Pea, 

Buck. 

Rice. 

Barley. 

1909. 
Apr.    7 

72070 
76748 
46378 
74431 
39842 
75101 
76879 
72239 
18209 
72364 
45973 
76380 
73782 
4112 
74107 
39144 
45162 
76024 
73675 
18546 
73828 
72952 
18554 
75059 
74076 
18310 
73792 
12481 
43299 
39654 
44013 
73679 
73618 
17874 
70440 
70551 
76286 
*  18904 
76761 
76047 
75726 
18142 
73606 
46148 
70636 
73846 
16162 
19067 
75672 
74781 
76363 
39741 
33747 
46863 
44866 
70800 
46706 
46764 
18065 
17914 
42182 
16826 
44817 
70063 
45678 
73444 

34 

34.16 

26.10 

6 

34.05 
26.16 

8 

83 

33.10 

84.05 

26.04 

84.16 

23.05 

33.06 

32 

16.10 

33.04 

27 

26.10 

85.01 

34.18 

• 

26.08 

9 

( 

83.10 

32.10 

8 

26 

34 

33.15 

26.10 

83.14 

21.17 

19.13 

10 

20 

2a  03 

82.10 

35.05 

26.06 

36.04 

37.15 

34 

28 

27 

33 

••«••••••••••■•••■•■••••••••■»•-•• 

•■.••...•... 

36 

24.10 

33 

25.07 

87.13 

83.16 

12 

23 

26.16 

88 

34.17 

33.09 

26.17 

34.14 
26.14 
27 

36.06 

13 

27 

27 

28 

24.10 

26.16 

27.10 

26 

34.02 
28 
34 

12 

1 

73798 

86.10 

73701 
76042 
74974 
18442 
18569 
75787 

84.03 

88.17 

84.05 

26.16 
26 

14 

33.10 

17976 
72814 

26.16 
34.06 

1 
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Detailed  statement  of  daim  for  excessive  freight  rates  or  overcharges  made  bf(  Delaware, 
Lackawanna  <fir  Western  RaUroadfor  anthracite  coal  skippedf  etc. — Continued. 

[Rate:  Pea,  $1.43;  buck.,  $1.28;  rioe,  $1.13;  barley,  S1.13.] 


Date  of 
meat. 

1 

CarlnitlaL 

Carzuim- 
ber. 

1 

Weight. 

.      P«a, 

1 

Bnok. 

Rioe. 

Barley. 

1909. 
Apr.  14 
13 

70948 
46839 

1 

36.08 

1 

24"" 

18329 
45125 

26 

27.10 

44862 
18750 

12.02 

14 

26.02 
83.10 

73808 

79618 
78814 
42047 

S3 

33.05 

18.10 
27 

18240 
75543 

1 

34 

76115 

70661 

73562 

70866 
tuna 

74378 
76397 
8288 
74817 
39922 
18454 
72805 
76319 
76365 
73020 
19207 
18660 
70048 
17246 
76358 

38.06 

36.11 

34 



8415 

21.05 

15 

34 

32.10 

20.10 

34 

27 

25 
33 

32.06 

33 

82 

28 

26.06 

36.10 

27 

•«                 •*        «                    ••«••■■** 

32.10 

76360 

33.05 

74907 
76074 
75285 

88.17 

84.09 

33 

74093 

34 

70222 
41534 
75r37 
75064 
72033 
73816 
70601 
73990 
70901 
45406 
73067 
74854 
75206 
75700 
74906 
72434 
70581 
73507 
75550 
75056 
75780 
74636 
46016 
18762 
73563 
12827 
75782 
44061 
45434 
70168 
74574 
73266 
73061 
18570 
74646 
48077 
4S726 
74685 

34 

16.12 

83 

33.56 

34.06 

16 

32.06 

34 

32  * 

34 

16 

24 

17 

34.10 

37 

88.10 

34 

34 

32.15 

33 

85.10 

38.12 

88.15 

32.18 

34 

25.10 

27 

16 

33 

21.06 

38 

26 

81 

•«•■■• 

17 

22 

21 

37.08 

■  •••«••■••«•*.  a.  •a..«aa«».««*«*«f. 

36 

2 

80 

40.16 

20 

40.17 



23 



28.15 

30.14 
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Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  4?  Western  Railroad  for  anthracite  coal  shipped^  etc. — Continued, 

[Rale:  Pea,  $1.43;  buck.,  $1.23;  rice,  $1.13;  barley,  $1.13.] 


Dftteof 
dilp- 
DMnt 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

Barley. 

1000. 
Apr.  28 

73709 
18H29 
74120 
70192 
39853 
76366 
75055 
73106 
74676 
46429 
73442 
7216:^ 
73771 
73668 
75633 
45660 
18343 
75359 
43787 
46333 
74424 
76170 
72144 
74662 

40.04 
28.14 
40.09 

37.06 

27 

29 

1 

1 

40.18 

39.12 

41.12 

99 

1 

28.16 

38.13 



39.13 

• 

40.14 

39 

38.13 

20 

28.19 

^.04 

37.15 

23 
29.17 

24 

37.14 

38.07 

38.15 

26 

39.11 

74815 

37.13 

74944 
75281 
70260 
75131 
73089 
7462*2 
75009 
73937 
70421 
76518 

37.10 

37.*  ie 

38 

39 

38.16 

40 

38.18 



38.16 

23 

36 

40.14 

70957 

36.11 

76477 
73878 
61354 
75917 

39.06 

37.14 

31.04 

:::::::::::::::::::::;::::::::::: 

38.14 

72899 

40.07 

73495 
41061 
18830 
74305 
74671 

37 

27.04 



28.02 
40 

37 

75005 
72408 
17956 

37 

39.19 

27.04 

73822 
72611 
74000 



41 

:::::::::::::::::::::: 

40.04 

42 

72929 
75839 
75509 
72219 
75001 
72772 
76509 
45193 
74799 

40.05 

28 

89.06 

38 

40.04 

41.06 
41.16 

30 
19 
22 

June    1 

•■«••••■«•*• 

38.10 

26.12 



38.02 

74010 

-_^_- .  .  ^ - 

38.13 

73075 

39.16 

Total 



300.03 

1,346.04  1      3,248.14 

4,413.02 
0,309.03 

72845 

39.06 

74996 
?2755 
73240 

•  ««•«••••••• ---....-.--,- 

39.05 

39.10 

3 

38 

74445 

37 

2 

:;:::::::::::::::::::::::::::::::: 

76011 
70308 
45699 

38.12 

36.09 

30.04 

..•>•••••••• 
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Detailed  stateTnent  of  claim  for  exeesnve  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  ds  Western  Railroad  for  anthracite  coal  shipped^  etc, — Continued. 

(Rate:  Pea,  $1.43;  back.,  $1.28;  rioe,  $1.13;  haiiey,  $1.13.] 


Date  of 
ship- 
ment. 

Car  Initial. 

Car  num- 
ber. 

Wet^t. 

Pea. 

Buck. 

Rkse. 

Bailey. 

1900. 
June   2 

74879 
72107 
72960 
87000 
70374 
70357 
75505 
70837 
70071 
70180 
76023 
75104 
72655 
75611 
43229 
45079 
75343 
75809 
70946 
75448 
70622 
73479 
73831 
45324 
18971 
45423 
70699 
18879 
17858 
39911 
39809 
15635 
73301 
75714 
41266 
45243 
46220 
45222 
18321 
73913 
73888 
76215 
70443 
73504 
17295 
15860 
45106 
40345 
17192 
18332 
70848 
74860 
73137 
75455 
76312 
74768 
73835 

38 

« 

88.13 

40 

3 

■ 

3L06 

36 

84.13 

4 

37.00 

86.00 

36.*ii* 

33 

37.00 

86 

5 

39.16 

37.10 

21.01 

26.16 

36.13 

37.12 

35 

38.13 

7 

34.18 

37.06 

86.10 

27.06 
27.10 

28.06 

35.07 

26.15 
37.06 

8 

29.02 

27.06 

21.06 

38 

88.03 

27.07 

27.03 

28 

27.13 

26.15 

38.10 

37.11 

37 

35.10 

9 

37.06 

•27.06 

26.13 

28.01 

36.06 

25.12 

10 

27.04 

34.10 

11 

37.15 

38.12 
37.18 

37.i8 

38.06 
38.12 

******** 

76119 
73727 

37.06 

38.15 
39.03 

72385 
46426 

12 

1 

38.03 

75094 
70645 
70700 
72473 
72600 
73659 
73790 
19190 
72944 
75153 
75595 
70227 
72605 
73052 

30.03 

37.02 

34.16 
38.03 

38.03 

38.05 
39.03 

35.14 

::;::::::::: ::::::::::::! 

37.18 

39 
39.13 

35.08 

39 

83.19 
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Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  ds  Western  RaUroadfor  anthracite  coal  shipped^  etc. — Continued. 

{Rate:  Pea,  tl.48;  buck.,  $1.28;  rice,  11.13;  barley,  IL13.] 


Date  of 
ahlp- 
ment. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

1 

Barley. 

1900. 
June  12 

75527 
70033 
76636 
74871 
46180 
60088 
18184 

36.18 

14 

86.02 

30 

38.13 

20.01 

30.10 

27.00 
38.18 

72267 

46418 
74803 
73867 
72875 
72186 
70632 
79991 
72947 
73170 
72065 
72269 
70068 
73114 
75307 
75014 
72784 

riouo 

75310 
72806 
75855 
15846 
75027 
73412 
72508 
71782 
40614 
46289 
39948 
70786 
45410 
46847 
73214 
46407 
17925 
45846 
46623 
74301 
70500 
73112 
17923 
75116 
45616 
44875 
70707 
73554 
70300 
74065 
43072 
18307 
75403 
74874 
46390 
72283 
45370 
73067 
72046 
10240 
72825 
46235 
72477 
70301 

28.06 

88.16 

37.08 

38.08 

88.06 

35.19 

15 

36.01 

80.08 

87.18 

80. 08 

30.08 

36.04 

88.14 
38.16 

36.16 

•••v****** 

88.02 

16 

38.10 

38.04 
88.06 

, 

87.11 

15 

27 

80.02 

38.13 

38.04 
38.18 

16 

20.11 

27.10 

27.16 
86.08 

17 

27.13 

27.07 

87.16 

16 

28.02 

15 

26.14 

16 

26.08 

27.06 

36.01 

36.04 
30.00 

27 

17 

36.17 

26.17 

36.00 
36.00 
38.06 

30*'" 

37.01 

IS 

28.05 

27.07 

37.03 

37.11 
26.11 
30.01 

27.13 

38.04 

37.17 

25.12 

38.01 

27.06 

38.13 

35.18 

76215 

1 

38.10 

76152 
18737 

38  03 

10 

36.11 

45257 
17704 
73931 

28.01 

26.07 

38.17 
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IMPEACHMENT  OF  ROBERT   W.  ARCHBALD. 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  dc  Western  Railroad  for  anthracite  eoal  shipped^  etc. — Continued. 

[Rate:  Pea,  81.43;  buck.,  81.28;  rioe,  $1.13;  barley,  81.13.] 


Date  of 
ship- 
ment. 

Car  iHitlal. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rioe. 

Barley. 

1000. 
June  10 

76411 

75315 

75250 

75243 

18015 

30705 

46014 

70781 

72007 

30670 

45836 

70000 

70206 

60070 

45815 

73852 

40613 

75540 

70801 

74765 

74761 

74778 

75580 

76401 

76340 

75030 

72623 

74102 

70651 

72744 

72ri0 

70602 

70154 

74466 

75352 

45311 

73479 

70435 

73240 

70272 

18765 

76200 

76557 

73220 

45708 

45237 

10212 

72150 

46032 

46144 

73166 

74484 

70841 

74508 

70713 

18798 

72320 

76478 

72940 

45513 

75239 

19113 

38.04 
37.02 

36.18 

36.17 

20.14 

27.10 

27.10 

86.06 

39.11 

28.02 

28.02 

34.01 

34.17 

21 

30.03 

27.08 

84.04 

28.02 
37.16 

34.18 



35.14 
88.13 

37.13 

38.10 

22 

38.16 

37.11 

37.08 

38.01 

36.04 

35.07 

87.03 

36.17 

10 

85.14 

8S.10 

38.06 
38.18 

27.14 

37.03 

34.00 

22 

36.11 

35.01 

26.01 

38.13 

37.03 

36.11 

27.04 

27.07 

25.' is 

'  30.00 

27 
26.00 

«■•••••     «•     • 

23 

37.01 

36.14 

33.10 

80.00 

34.14 

24 

27 

37.08 

87.13 
88.12 

26.11 

36b  03 

1 

27.05 

46187 
70603 
73882 

27.06 

25 

36.04 

1 

35.07 
38.06 

•      .  •    ..  .  ••••.••....•, 

73116  1 
75487 

36.17 

' 

75367 
74306 
76103 
44956 
76326 

, 

36.15 

1 

, 

38.05 
37.16  , 

1 

1 

27.14 

38.15 

28 

76438 
76173  : 
76198  1 

37 

afl.  1ft 

•••«•••••■«•' 

1 

36.06 

IMPEACHMENT  OF   ROBERT  W.   ABCHBALD. 


533 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  4r  Western  Railroad  for  anthracite  coal  shipped,  etc. — Continued. 


,  [Rate:  Pea,  81.43; 

buck.,  $1.28; 

rice,  81.13;  barley,  81.13.] 

Date  of 
ment. 

Car  Initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

Barley. 

1900. 
June  28 

72174 
74173 
72834 
75821 
76192 
72149 
76060 
72872 
75066 
73707 
70686 
72525 
72957 
747T9 
75029 
76761 
74129 
74610 
72479 

87.16 

38.04 

29 

36.16 

39 

39.15 



37.00 

37.02 
37.16 

36.18 

'"•••••*••••" --•«•.-•••••••• 

37.03 

37 

38.03 
38.03 

36.11 

36.16 

.«■■■•..>«•■■••>*■•••■•■•■■*.»•>•■ 

29.03 

88.04 
37.02 

87.06 

Total 

275.19 

808.09 

4,090.05 

3|408.10 
8,668.03 

70014 
73881 
73476 
74275 
75301 
74649 
70407 
76111 
75068 
39840 
40902 
45790 
75937 
17812 
72002 
18320 
70037 
73802 
72298 
73877 
76430 
73545 
73736 
73436 
73966 
72080 
76968 
76540 
74201 
76057 
60943 
70143 
72046 
73228 
74074 
70793 
72514 
74679 
72753 
74419 
70218 
72202 
70927 
72741 
17123 
39618 
72035 
44194 
73387 
18816 
43803 
45208 
41497 
18637 

*' 

July     1 

.«*....«.k«. 

34.06 

37.02 

87.17 

30.16 

36.06 

86.00 

36.01 

37.06 

87.18 

27.06 
25 

2 

27.14 
36.04 
27.03 
39.09 

25.18 
84.17 
87.11 
36.16 
37.06 

1 

2 

86.14 

36.04 

35.16 

37.16 

fl 

37.14 

1 

38.01 

36.04 

3 

36  *" 

36.07 

86.'i4 

39.01 

84.'i8 

37 

37.10 

38.03 

6 

34.17 

37.06 

37.19 

37.13 

37.01 

36.04 

7 

37.04 

36.04 

37.06 

27.17 

22.12 

39 

22.10 

38.18 

27.04 

21.18 

27.03 

28.05 

6 

28 

534 


IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  dc  Western  Railroad  for  anthracite  coal  shipped,. etc. — Continued. 

[Rate:  Pea,  81.43;  buck.,  $1.28;  rice,  81.13;  barley,  11.13.] 


Date  of 
shlp« 
moDt. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 
36.19 

Barley. 

1900. 
Jaly    6 

70040 
74866 
76617 
73787 
74346 
39063 
76644 
73702 
69961 
46860 
39742 
19061 
18000 
73704 
70709 
73177 
17184 
46004 
18618 
44307 
18398 
46090 
73376 
74848 
74066 
40579 
74731 
74696 
74460 
17916 
18196 
76107 
73631 
76044 
76760 
69914 
73198 
70461 
44020 
72968 
18226 
19092 
18638 
78076 
46039 
76199 
76601 
72669 
72617 
74032 
74038 
73666 
74660 
73016 
76516 
18368 
72414 
72518 
72616 
72131 
75106 
74307 
76297 
17788 
18668 
72238 
73122 
74288 
44886 
76200 
76303 
80929 
73360 
76389 

87.03 

39 

4 

9 

1 

137.14 

30 

28.06 

86.16 

37.16 

88.10 

28 

28.01 

26.18 

28.00 

38.16 

••■••■      •••* 

33.*07 

38.06 

••«••••••••• 

28.18 

26.04 


27.10 

10 

2i.i6 

36.12 

27.03 

87.07 

39.06 

87.18 

12 

37.06 

37.18 

38 

••••••••••• 

38.05 

27.17 

27.10 

38.17 

38.03 

87.  i6 

89.' is 

40.17 

86.06 



36.02 


21 

30.16 



26.11 

38.04 

13 

36 

36.14 

37 

88 

•• 

88.11 

39.17 

38.08 

88.04 

39.06 

38.06 

36.14 

14 

I 

87.11 

87.06 

37.06 

86.14 

36.14 

18 

36.01 
37 

36.*l6 

86.09 

37.09 
26 

88.18 

16 

38.14 

86.19 

37.16 

86.18 

88.06 

36.18 

87.00 



38.02 
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Detailed  etaUment  of  claim  for  excemve  freight  rates  or  overcharges  made  &y  Delaware, 
Lackawanna  Sb  Western  Railroad  for  arUkradU  coal  skipped,  etc. — Continued. 


[Bate:  Pea,  $1.43;  hiiolr.,  81.28; 

rloe,  81.13;  barley,  81.13.] 

1 

Date  of 
ship- 
ment. 

CarinitlaL 

Car  num- 
ber. 

Wei^t. 

Pea. 

Buck. 

Bice. 

Barley. 

1900. 

72363 
43118 
19281 
17947 
75171 
18469 
17793 
45664 
18128 
72758 
73953 
74511 
72499 
70889 
45797 
75073 
70526 
70771 
72880 
18454 
61685 

8826 

7955 
12336 

8459 
12451 
15410 
45963 
46133 
75793 
46275 
72275 
17827 
18925 
44776 
45304 
18575 
76003 
45746 
71006 
75239 
74392 

7757 
19093 
74407 
75359 
73526 
75706 
72036 
73051 
76078 
70609 
75048 
73602 
76152 
73788 
75877 
73098 
75886 
73601 
74024 
72635 
702U2 
43726 
72642 
40356 
70006 
17866 
18179 
74062 
75053 
73508 
46281 
72853 

37.15 

20.14 

28 

26.12 

36.16 

• 

27.14 

16 

25.00 

28.04 
26.02 

30.18 

38.15 
38.16 

37.13 

34.14 
28.02 

37.01 

36.14 

87 

17 

37.10 

26.14 

28 

22.12 
22.03 

21.06 

21.07 

22.08 

22.05 

27.07 
26.11 
30.16 

20.16 

38.06 

25 

24.07 

22.02 

27.17 

27.12 

19 

86.14 

26.06 

88.10 

37.01 
37.03 
22  06 

20 

25.13 

38.11 
87.17 
35.10 

37.08 

37.14 

88.08 

38.12 

37 
41 

88.11 

37.11 

30.03 

80.14 

41.03 

88.06 

40.08 

88.01 

38.08 

36.06 
23 

21 

30 

28.17 
36.07 
26.11 

• 

26.12 

38 

38.03 

38.10 

29.03 

22 

::::::::::::i::::::::::;: 

30.13 

536 


IMPEACHMENT   OF   ROBERT   W.   ARCHBALD. 


Detailed  statement  of  .claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  6e  Western  Railroad  for  anthracite  coal  skipped,  etc. — Continued. 

[Rate:  Pea,  11.43;  bock.,  $1.28;  rice,  S1.13;  barley,  $1.13.] 


Date  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

75654 
70605 
41107 
70061 
45685 
70683 
18176 
61667 
45593 
75300 
74905 
76591 
70106 
^44252 
61301 
45357 
18442 
44893 
44525 
19230 
46278 
73177 
43000 
7569 
18480 
74666 
45388 
45852 
75119 
74133 
73885 
70546 
76406 
73760 
18925 
18454 
76516 
18638 
73556 
18994 
75745 
75706 
73896 
74187 
18949 
73276 
73631 
74800 
70653 
70199 
72890 
45455 
73400 
18870 
74071 
73516 
72947 
73516 
75024 
73282 
73638 
74535 
73668 
76198 
70565 
70664 
70122 
72117 
75175 
45866 
75246 
45241 
74085 

Weight. 

Pea. 

Buck. 

Rice. 

Barl«y. 

1900. 
July  22 
21 

35.14 

36.15 
27.18 

38.03 

26.18 

35.13 

■•«•••*•»«■• 

36.16 

■••••••«•••• 

31.05 

28.12 

38.18 

39.15 
39.14 

36.15 

28.05 

30.08 

28.16 

29.10 

28.09 

22 

28.14 

28.04 

23 

28.03 

40.04 

22 

19 

22.11 

36.07 

36.09 

27.03 

27 

38.15 

36.14 

36.08 

35 

33.01 

38 

25.12 

36.17 

39.01 

36.02 

36.10 
25.16 

38.03 

37.12 

34 

37.01 

38.16 

26 

38 

39.05 

38.06 

33.  M 

26 

36.16 

39.03 

24 

27 

36.04 

26 

26."i5 

39 
40.00 

88 

4a  07 

38.08 

t 

87 

"•••••••■"•■ 

87.08 

37.16 

87.18 

86.14 

37.  oi 

36.05 

37.09 

87.17 

38.10 

2S 

28 

87 

26.08 

37. 16 

74483 

............ 

87.05 

IMPEACHMENT   OF  ROBERT  W.  AROHBALD. 
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Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware, 
Lackawanna  ik  Western  Railroad  for  anthracite  coal  shipped,  etc. — Continued. 

[Rate:  Pea,  11.43;  buck.,  11.28;  rice,  11.13;  barley,  S1.13.] 


Date  of 
fihip- 

QWDt. 

Car  initial. 

Carnum- 
ber. 

Weight. 

Pea. 

Biick. 

Rioe. 

Barley. 

1900. 
Joly  28 
29 

75306 
76093 
75161 
75256 
73977 
17780 
46141 
72429 
72505 
73260 
70431 
42715 
18465 
45607 
45644 
72452 
75636 
70685 
75513 
72769 
70584 
74552 
75096 
7347 
19056 
73580 
75867 
73237 
39786 
17877 
18080 
45386 
17814 
74175 
73913 
19137 
73960 
46377 
39233 

37.15 

89.00 

39.06 

37.14 

39.06 

29.16 

29.15 

40.04 

39.19 

38.05 

36.12 

27.10 

30 

27.12 

28.03 

» 

27.1 

39.05 

37 

35.18 

37.08 

38.08 

35 

37.15 

36 

23.10 

81 

26.08 

38.10 

38.07 

36.18 

26.13 

28.06 

28.02 

30.08 

29 
39 

86.06 

26.15 

............ 

38.01 

27.18 

28 

Total 

487.03 

1,488.05 

4,288.01 

4,320.07 
10.584.16 

46099 
73835 
73119 
75569 
17690 
76494 
75760 
72146 
19028 
73734 
73785 
73656 
75725 
74277 
76527 
45536 
75156 
39639 
76534 
18608 
72204 
19098 
44555 
17314 
73586 
40517 
45824 
44243 
39620 
39819 
45337 
45178 

Aug.    2 

27.05 

38 

37.05 

36.03 

21.15 

37.11 

37.02 

38.10 

25.18 

36.12 

86.14 

37.11 

3 

38.01 
37.09 

39.18 

28.14 

3a03 

28 

37.12 
25.14 

88.07" 

37 

21.06 

17.12 

38.05 

4 

27 

5 

28.14 

, 

21.08 

6 

26.12 

26 

27 

26 

538 


IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  htj  Delaware, 
Lackawanna  <fc  Western  Railroad  for  anthracite  coal  shippedy  etc. — Continued. 

[Rate:  Pea,  81.43;  budc.,  81.28;  lioe,  81.18;  barley,  81.18.] 


Date  of 

CarlnitiaL 

Car  num- 
ber. 

Weight. 

amp- 
nunt 

Pea. 

Book. 

RIoe. 

Bariey. 

1900. 
Aug.   6 

12347 
76596 
75684 

21 

35.04 
87.15 
20.06 
20.18 
36.18 
30.17 
27 

3 

9 

39529 



44599 
72459 
43981 
18209 
7417 
45861 
45211 
19028 
73360 
46355 
75325 
46301 
75168 
74803 
74461 
72063 
46055 
44485 
18756 
46112 
74597 
73066 
73808 
46102 
45006 
72358 
43661 
17991 
44113 
17826 
39751 
75631 
45912 
40306 
73900 
75794 
17824 
46302 
45965 
74195 
74963 
46173 
74857 
45793 
73097 
44194 
44554 
42604 
44506 
73986 
45191 
39897 
73923 
75459 
76373 
74939 
69961 
46276 
72861 
45986 
46148 
39772 
46292 
15823 
76109 
69834 
69904 
60967 
40533 
76215 
17059 

10 

9 

23.06 

*  27.06 

• 

26 

25.08                          ( 

10 

36.02 

**      ********* 

25.11 
84 

27.19 

13 

35 
36.13 

35.06 

11 

35 

27.13 

20.06 

26.'i8 
20.19 

12 

35.06 

13 

35.14 
36.  U 

28.05 

27.02 

36.04 

20.02 

27.01 
21.01 
26.07 

-.                               -.-.          .-...■->-._***>■•«•*    m^    ■    •    ■ 

27 
35.19 

14 

26.08 

25 

36.17 

13 

38.08 
25.04 
26.16 

14 

26.08 

37.15 

37 

16 

26.18 

87.07 

27.05 

36 
21.08 

22.01 

21 

20.11 

36.08 

26.02 

27.02 

37.02 
86.13 

17 

37.06 

36.14 
89.18 

18 

17 

27.10 

86.11 

27.11 

26.10 

29 
28.04 

27.03 

36.12 
38.13 

21 

40.04 

38.06 

.     •     ...••.•.....•••••...•.•.•... 

27.13 

87.16 
28 

IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 
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Detailed  stateTnent  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware^ 
Lackawanna  6c  Western  Railroad  for  anthracite  coal  skipped,  etc. — Continued. 

[Rate:  Pea,  11.48;  buck.,  11.28;  rloe,  11.13;  barley,  11.13.] 


Date  of 
8hip- 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

• 

Rice. 

Bailey. 

1909. 
Aug.  21 
30 

89778 
75309 
74310 
76057 
76189 
75299 
70697 
70031 
46823 

••••■•«••••• 

28.05 

86 

21 

86.16 

37 

36.06 

20 

37.03 

36.10 

21 

34.01 

24 

36.11 

66008 

40620 
72366 

35.11 

27.02 

39.05 

74836 
76840 
76460 
46170 

37.18 

«•■•••■••••• 

40 

39.08 

22 

25.04 

23 

76453 

38 

76778 
39746 
45438 
73126 
72998 
70620 
44989 
39986 
17030 
74101 
74212 
76580 
74906 
76143 
75110 
73920 

36.10 

26.16 

27.16 

87 

37.04 

33.14 

26.14 

28 

38 

26 

39 

87 

37.14 

■ 

36.12 

20 

37.08 

"  *  *            i 

37.13 

39.03 

72627 

.  •  . . 

39.16 

25 

76060 
19186 
74602 
7^46 
73868 
18811 
76397 
76847 
70303 
19279 
72896 
74644 
17469 
45900 

38 

27.03 
37.10 

38.13 

88.17 

31 

38.16 

39.05 

89.08 

31.06 

34 

26.07 

39.06 

40.03 

38.09 

36 

28.16 
28 

41226 

■*•>•••••• 

70386 
70792 
73832 
73076 
75555 
75645 
75403 
76423 
18332 
76100 
76232 
46126 
74417 
73784 

33.14 

35.06 

87.06 

37.01 

37 

37.17 

38 

38.04 

37 

38.18 

37 

26.18 

•■■•••p«*»*« 

39.06 

37.16 

28.13 

38 

29.06 

31 

39 

76027 
73606 

39.06 

80 

39.10 

75676 
70700 
70167 
70942 

39.17 

37.11 

36.10 
37.12 

76040 

?.... 

39.06 

Total 

1 

131.19 

628.16 

1,861.09 

8,115.09 
5,737.18 

Sept.   1 

75697 

- 

'  ' 

86.10 

73980 
96301 

38.09 

••••••■••••• 

38.  is 

540 


IMPEACHMENT   OF  ROBEBX  W.  ABCHBALD. 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware^ 
Lackawanna  &  Western  Railroad  for  arUhracite  coal  shipped,  etc. — Continued. 

[Rate:  Pea,  S1.43;  buck.,  S1.28;  rk»,  11.13;  barley,  11.13.] 


Date  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck.           RIoe. 

Barley. 

1909. 
Sept.   1 

70468 
18418 
76580 
70278 
72636 
72872 
73038 
75791 
72520 
7097 
72867 
76595 
73932 

**  . 

■■"*"••••••••••••••••••••••*•••••• 

28.18 

39.03 

i 

36.15 

■""■■""-"""" 

88.10 

2 

39.03 

-          _ 

88.05 

1 

37 

*****"]•*•••"•***"• 

88.06 

............|. ........... 

36.06 

39 
39.15 

38.18 

3 

72718 

40.16 

76111 
76394 
75046 
74510 
72428 
72487 
73901 
72364 
46058 
74195 
45167 
46113 
18892 
45567 
41058 
74045 
70902 
75354 
73004 
73432 
75511 
73218 
18317 
72338 
73988 
73455 
70948 
19002 
75600 

87.01 

40.09 
40 

37.06 

37 
38.17 

............ 

87.16 

7 

•  ••••■•••••a 

40.05 

38.02 

39 

28.  OB 

29.03 

28.19 

36 

•  *■•••»••«•■•«••••••• •••••••••■••• 

21.05 
38.05 

36 

39 

39.10 

37.13 

8 

38.15 

37.06 

28 

36.18 

38 

10 

34.16 

32.  OB 

............ 

27.08 

38.07 

'  *  *  ..-- - 

72736 

38.13 

73538 
75380 
73904 
70L35 
70560 
70083 
76092 
73039 
70534 
73842 
72297 
74169 
73094 
18951 
72555 
75732 
73145 

38.19 

26.08 

36.16 

35.18 

35* is" 

34.10 

37 

38 

38.13 

38.06 

38.04 

37.09 

37.  io 

27.07 

11 

39.05 

38.03 

38*08* 

72982 

3i.*i7 

13 

17994 
75563 

•  •••••.•.••« 

28.  OB 

38.10 

74595 
74986 
73456 
72846 
74522 
76011 

38.08 

37.16 

37.04 

38."  is* 

37.16 



^..  ••••••*..• 

37 

74814 
74887 
76242 

37.16 

35.06 

38 

73657 
76627 
75170 

87.08 

38.18 


.!!!!!*.!'.!!. 

17.13 

IMPEACHMENT  OF   EGBERT  W.  ABCHBALD. 


541 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  &y  Delaware , 
Lackawanna  <fe  Western  Railroad  for  anthracite  coal  shipped,  «tc.— ^'ontinued. 

[Rate:  Pea,  S1.43;  buck.,  $1.28;  rioe,  S1.18;  barley,  S1.13.] 


Date  of 
ahlp- 
inent. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rioe. 

Barley. 

1900. 
sept.  13 

72764 
73057 
76710 
76702 
72800 
74207 
70706 
46103 
46464 
m47 
74281 
73448 
76054 
74330 
60004 
19001 
74706 
17297 
46187 
18815 
43280 
44270 
46678 
18210 
74440 
46255 
44067 
76032 
75866 
70482 
16268 
76068 
74942 
75621 
43072 
70072 
73076 
72363 
17884 
75061 
73426 
76012 
73364 
17331 
73826 
74467 
73423 
74199 
76144 
74198 
75941 
73671 
76054 
73475 
44892 
76181 
75911 
76305 

30.15 

38.11 

V 

37.10 

38.04 

37.12 

38.10 

16 

36.00 

28.16 

28 

27.10 

88.04 

38.03 

36.04 

36.11 

16 

38.06 

27.06 

38.08 

17 

37.07 

37.10 

28.10 

20.00 

22 

27.17 

27 

38.06 

27.05 

21.11 

10 

38.03 

38.13 

36.02 

30 

23.06 

36.12 

38 

36 

27.11 

34.07 

34.18 

38 

27 

37.10 

36.13 

36.07 

86.15 

27.02 

37.01 

22 

37.17 

36.07 

36.08 

36.17 

37.18 

"■" 

36.16 

38.10 

37 

38.01 

28.12 

38.07 

23 

36.15 

36.15 

70977 

*     *        •     • 

35 

24 

75810 
76230 
70309 
18191 
45357 
17399 
39929 
75560 
39789 
74042 
75710 
45795 
73584 

37.15 

37.13 

34.15 

26.02 

28.18 

27.16 

28.16 

37.07 

25 

27.16 

37.06 

36.14 

27.13 

37.05 

Total 

35.08 

536.16 

1,609.16 

3,018.04 
5,290.04 

542 


IMPEACHMENT  OF  ROBBBT  W.  ABOHBALD. 


Detailed  statement  of  claim  for  excessive  freight  rates  or  <y»ercharges  made  by  Delaware^ 
Lackawanna  &  Western  Railroad  for  amhracite  coal  shipped,  etc. — Continued. 

[Rate:  P6a,S1.43;  buck.,  $1.28;  rice,S1.13;  barley,  11.13.] 


Date  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buok. 

Rioe. 

Barl^. 

^1900. 
OeL     1 

74643 
17030 
19262 
17785 
72163 
74952 
75548 
74470 
74301 
45773 
42277 
60952 
09913 
72957 
74804 
76560 
60943 
55011 
55062 
19021 
76503 
70931 
70676 
79620 
41497 
73471 
74360 
72665 
75594 
40679 
18622 
18105 
45785 
17173 
70175 
60940 
74406 
72992 
76370 
76017 
74006 
74084 
72523 
72368 
74413 
44428 
18312 
70310 
73543 
70468 
73921 
72039 
72265 
70087 
75752 
44255 

87.08 

26.16 

27 

'  ■  27 

86.14 

86.03 

36.13 

86.16 

39 

27.02 

26.09 

39.06 

39.13 

••«•■•••              *•«           «     • 

38 

87.06 

86.14 

40.08 

28.12 

26.  OS 

27.17 

34.10 

33 
37 

27.18 

28.18 

99.08 

38 

37.09 

4 

26.06 

27.10 

26 

26.07 

26.16 

26.10 

34.10 

5 

86.01 

36 

36.07 

'  36.  is 

6 

.....•.•...•.....•••.••••-•••••••■ 

86.09 

37.10 

86.18 

36.13 

36.05 

36.00 

25 

26.06 

7 

36.07 

38.03 

33.14 

9 

36.12 

37.05 

.. ..        .. 

36.10 

88.01 

35 
21.16 

« 

13 

74863 

36 

70293 
75542 
70138 
72833 
70584 
46160 
46045 
74007 

33.12 
36.19 

81.08 

12 

I 

86.12 

30.10 
25.08 

26.18 

11 

37 

70477 

88" 

76448 
72294 

37.16 

I 

34.14 

75445 

70751  1 

12857 

70419 

69949 

45173 

45851 

1 

36.16 

1 

82*" 

............1............ 

26.05 
33 

1 

86.'64 

10 

25.14 

26 

............ 

IMPEACHMENT   OF   ROBERT  W.   ARCHBALD. 


543 


Detailed  Biatement  of  claim  far  excasive  freight  rates  or  overcharges  made  by  Delaware^ 
Lachawanna  6s  Western  Railroad  for  anthracite  coal  shippedy  etc, — Continued. 

[Rate:  Pea,  S1.43;  buck.,  $1.28;  rioe,  $1.13;  barley,  S1.13.] 


Date  of 
ship, 
ment. 

Car  initial. 

Car  num- 
ber. 

76323 

Weii^t. 

Pea. 

Buck. 

Rice. 

Barley. 

1900. 
Oct.  10 

« 

36.06 

72497 

■ 

37 

76465 
41806 
73433 
73181 
75404 

37.11 
20.10 

11 

37.02 

14 

37.08 

35.07 

73642 
70520 
39743 

35.14 

15 

38 

26.18 
24.05 

12 

46150 
72742 
72938 
39642 
42715 
74824 
40569 
76447 
73045 
74409 
72114 
73500 
73991 
18116 
74890 
17884 
72730 
73918 
76376 
70308 
18020 
75627 
70383 
72452 
72951 
18973 
30960 
40416 
'44956 
45828 
76365 
40630 
45232 
75818 
69966 
70010 
73554 

87.01 

80 

21 

•  •••••*•..•..••>•■■•. •..••.....•^> 

26.17 

37.01 

28.05 

35.05 

33 

15 

35.08 

36.10 

. 

S7 

82.06 

16 

26.07 

85.16 

26.11 

87.17 

17 

86.10 

86.  OB 

35.07 
25.09 

86.18 

84.10 

88 

37.01 
26.16 
26.14 

18 

26.12 

25.09 

26.08 

37.12 
25.01 

16 

25.14 

20 

36.10 

38.10 

35.14 

36.00 

46290 
72522 

27 
36.10 

22 

7^1 
72686 
40259 
70810 
70923 
41630 
75H0 
73332 
74703 
74912 
44905 
70313 
72124 
74308 
39780 
76305 
18490 
18882 
45345 
74893 
40983 
46398 
45066 
73809 
75307 
74328 
75155 

85.01 

35.12 

21 

27.02 

35.12 

35.16 

26.07 

^ 

38.17 

20 

87 

38.02 
37.16 
27.10 

22 

37.03 

38.06 

35.16 

.... 

26.11 

• 

38.03 

26.05 

23 

28 

28.03 

37 

• 

25.10 

26.12 

26.06 

••...■«...«« 

33.10 

32 
34.01 

25 

33.06 

544 


IMPEACHMENT  OF  BOBERT  W.   ABCHBALD. 


Detailed  statement  of  daim  for  excessive  freight  rates  or  overcharges  made  hy  Delaware, 
Lackawanna  A  Western  Railroad  for  anthracite  coal  shipped^  etc.— Continued. 

[Rate:  Pea,  11.48;  buck.,  S1.28;  rke,  S1.13;  barley,  S1.13.] 


Date  of 

Bhip- 
ment. 

Car  initial. 

• 

Car  num- 
ber. 

Welsbt. 

Pea. 

Buck. 

Rioe. 

Barley. 

1909. 

Oct.  as. 

■ 

44824 
74468 
75430 
73732 
72745 
;2099 
73050 
73643 
72352 
73213 
70611 
39966 
75421 
75616 
70415 
70630 
45423 
70657 
44843 
45483 
45923 
74120 
73998 
45849 
45008 
70261 
76180 
72431 
69982 
45493 
76322 
73789 
74230 
79146 
74327 

24.09 

35 

34.07 

36.12 

34.12 

33.07 

36.14 

35.07 

85.13 

36 

35 

26 

25.12 

35.16 

36.04 

27 

35.02 

26 

3i.U 

27 

27.10 

34.17 
2&18 

28 

•••••••••-•• 

25.  OB 

27.09 

25.06 

36.01 

27.10 

24.18 

34.18 

36.16 

35.12 

37.10 

26.11 

37.05 

36.10 

37 
34.10 

30 

35.06 

29 

18725 
76452 

25.18 

36.08 
36.00 

30 

72190 
72952 

28 

38.06 

823.05 

2,526.03 

2,893.18 

1 

6,643.06 

Nov.    6 

46010 
70044 
73148 

27.12 

33.  IS 

35.19 

72003 
75360 

36 

3G 

73331 
7(>533 
17932 
73281 

74140 

35.12 

•«**•••*•••>•>•*••«■«•••■•«-•«•■-• 

35 

28.02 
37.10 
35.12 

8 

74833 

72912 

-•■••-•-■■•• 

34.  ii 

34 

?2815 
75369 
70334 

36 

36.06 

9 

i 

34.10 

39853 

26.16 

17823 
72312 
73401 

25.06 

37.04 

*•••* 

33.16 

10 

39764 

27.09 

45412 

72080 

26.06 

35.10 

70O39 
72049 

•••* 

32.02 

..................    1 

, 

35.10 

11 

18304 
45748 

27.05 

26.03 

75.553 
70517 
70781 
70244 
1S330 

35 

' 

10 

33.02 

35.15 

11 

1 

36.  io 

1        

26 

1 

7.-)4.*>7 
70741 

35. io  1 
1 

1             33.05 

IMPBACHMEKT  07  BOBEBT  W.  ABOHBALD. 


545 


DetmiUd  MaUmml  of  cloifn  for  asee$$we  freight  rata  or  owrcharges  made  by  Delawar4f 
Laekmaanna  A  Wettem  JRaUroadfor  ofrwiracUe  coal  Mpped^  etc, — Continuied. 

[Bate:  Pea,  S1.43;  Imck.,  11.28;  rioe,  $1.13;  Uiley,  81.13.] 


Date  of 
8h|p- 
ment. 

Oar  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rioe. 

Badey. 

1900. 
Not.  13 

73306 
72253 
727S0 
72382 
69030 
74i247 
18322 
73083 
10186 
46230 
76117 
73000 
72410 
39787 
46304 
45128 
76363 
74616 
75009 

80.10 

• 

8104 

87.18 

80 

18 

80 

88.08 
27.12 

• 

80.04 

26.12 

20 

87.08 

15 

80.04 

30 

20 

20lO6 

27 

16 

30.11 

35.18 

37.12 

70807 

[ 

85.04 

70513 
70544 
76208 
73792 
75409 
72574 
17140 
70729 
70832 
70061 
75107 
70286 
72044 
73379 
46117 
70952 
70363 
18116 
46554 
45367 
45681 
45366 
70152 
45164 
73463 
45882 
73196 
74043 
76405 
70123 
73132 
39734 
74297 
74502 
72380 
75925 
75834 
73961 
19004 
18739 
19102 
19196 
75999 
42106 
18780 
45475 
45089 

> 

83.13 

•  •••  •  ••.•.......•••..•....•. 

36.19 

17 

.................................. 

36.06 

36.04 

36 

37.08 

18 

27.10 

36.05 

34.14 
36 

30.15 

35.16 

30 

36.18 

36.15 

27.04 

34.06 

36 

19 

35.10 

26.15 

36.03 

22 

36.16 

26.17 

33.06 

26.02 
88.01 

27.06 

38.15 
38.15 

24 

87 

34.04 
36.18 
27.16 

23 

39.10 
36.05 

36.07 

36.04 

38.05 

86 
26.07 

34 

28 

36.08 

36 

26 

30.10 

37.10 

26.16 

28.15 

*28  " 

35.16 

1,444.00 

1,076.09 

2,236.18 
4,791.03 

70784 
75646 
72184 
76002 

............ 

Deo.    1 

86.09 

80 

30.18 

38.06 

81626— S.  Doc.  1140,  vol  1, 62-8 35 
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IMPEAOHMENT  OF  BOBEBT  W.  ABOHBALD. 


DetmML  statement  of  claim  for  accessive  freight  rates  or  overcharges  made  6y  Delaware ^ 
Lackawanna  ds  Western  Railroad  for  amhraeUe  coal  shipped,  etc, — Ciontmued. 

[Rate:  Pea,S1.48;  badk. ,81.28;  rioe,S1.13;  barley,  SI.  13.] 


Date  of 
ihlp- 
mant. 

CarinitJal. 

Oar  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rioe. 

Bailey. 

1900. 
Deo.    2 

45093 
41344 
46229 
70964 
76113 
17866 
75015 
74675 
72782 
76332 
70711 
70499 
74225 
74657 
18380 
18968 
74030 
73319 
74061 
73357 
72888 
75718 
76591 
76073 
76331 
73322 
74027 
18806 

8060 
18430 
70036 
45262 
45150 
76191 
70551 
72406 
18570 
73362 
46197 
39620 
70265 
18032 
89650 

8135 
40305 
73292 
17924 
74310 
70063 
75134 
73613 
74603 
44406 
44010 
43U29 
44375 
41717 
44546 
42750 

27 

27.18 

27 

3 

34.14 

87.06 

1 

26.18 

8 

86.04 

86.06 

10 

87.11 

86.00 

85.06 

82.10 

86 

11 

86.  U 

..f... .••...•.•.....«••..... •■•••• 

26.18 

10 

26.U 

8 

87.02 

18 

87 

35.18 

86.18 

87.11 

86.01 

14 

85.01 

85.15 

36.U 

36.04 

16 

87.08 

16 

26.04 

22.08 

U 

27.05 

82.07 

16 

26.14 

26.12 

17 

85.10 

16 

82 

87.08 

26.10 

17 

37.02 

25.04 

18 

27.18 

84.10 

20 

27 

27 

21.15 

26.06 

84.08 

26.18 

86.15 

17 

80 

22 

86.12 

86.04 

23 

86.18 

22 

20.12 
22 

21 

21.01 

21.07 

20.00 

28 

20.07 
19.17 
38.18 

22 

44364 

72120 

23 

•••••••••••• 

72032 
70277 
17038 
72738 
18673 
72180 
43704 
18927 
7,'»563 
76213 
18133 
18795 
4&S15 
74115 

87.12 

86w06 

27.18 

38.06 

27.04 

24 

86wl7 

21 
27.11 

86.12 

38.10 
26.08 

26.06 

....a....  ......  **.■•.••....•».«..■ 

25.12 

27 

85.07 

IMPEACHMENT  OF  BOBEBT  W.  ABOHBALD. 
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Detailed  statement  of  clam  for  exeeuive  freight  ratet  or  overcharges  made  by  Delaware^ 
Lackawanna  ds  Western  Railroad  for  arUhracite  coal  Mppedy  etc. — Gontmued. 

(Bate:  FM,tl.48;  book.,  $1.28;  rloe»$1.18;  lwil«y,  tl.18.] 


Data  of 
ment 

Gar  initial. 

Car  num- 
ber. 

Wolg^t. 

Fea. 

Buck. 

Rloe. 

Barley. 

1909. 
Deo.  27 

73368 
70866 
73124 
76422 
39909 
72146 
74812 
73660 
76262 
72813 
70666 
69950 
76421 
76308 
70641 
766R8 
74618 
74800 
60916 
76852 

80.  IS 

24 

34.07 

38.10 

27 

86*04 

36.16 

36.06 

35 

34.06 
86.03 
88.06 

29 

87.04 

87.12 

28 

36.13 
38.01 

86 

29 

34.18 

30 

86.08 

87 

31 

87 

86.06 

Total 

36.13 

406.16 

661.06 

2,003.08 
3,176.18 

J).,  L.&  W 

41058 
73386 
44404 
43478 
45706 
73000 
74767 
44832 
70627 
73435 
45179 
75298 
74508 
74048 
76677 
75378 
72453 
73897 
75199 
74636 
42802 
74085 
74705 
73402 
75285 
76171 
70083 
75644 
18511 
72680 
45915 
46203 
72634 
75794 
18330 
f         45014 
\    or46984 
74862 
72938 
46304 
72310 
8052 
72109 
46172 
17482 
72256 
73039 
70404 
70776 
75223 

1910. 
Jan.     3 

31.16 

• 

do 

36.13 

do 

21.10 

do 

30 

do 

28.08 

do 

37 

do 

86.07 

do 

35.07 

4 

do 

34.17 

6 

do 

87.14 

do 

20.18 

4 

do 

84.13 

6 

do 

84.10 

6 

do 

37.13 

do 

87.13 

7 

do 

33.16 

do 

36.05 

8 

34.00 

do 

36.06 

11 

37 

do 

18.06 

33 

10 

do 

36.00 

37.13 

do 

36.06 

12 

87.18 

do ;...!!....! '.'.'.'. 

34.18 

87.13 

13 

do 

26.18 

38.01 

14 

do 

27.18 

27.14 

do 

-*••••««•••■ 

36.10 

•••••••••••• 

36.09 

do.....'."..!....!..! !. 

26.18 

18 

do 

1 

27.01 

/ 

36.01 

94 

do 

37.05 

22 

26.07 

do 

87.16 

25 

do 

24 

24 

do 

36.08 

30 

do 

26.14 

do 

26.16 

do 

36.18 

37 

do 

36.17 

26 

do 

36 

do 

36!  ii 

36 

37 

do 

648 


IMPBAOHMENT  OF  BOBEBT  W.  ABOHBALD. 


DetaiUd  Hatement  of  eMn  for  excei&we  freight  ratm  or  overeh&tgu.  mafe  by  Ddmtatif 
Laehemarma  A  WetUm  RaUreadfor  anikraeUB  eoal  Mpptd,  etc.— Gontunied. 

[EUte:  Fm,  $1.48;  iMok.,  $1^  rta,  $1.18;  ImHtr,  tLU.] 


Date  of 
ihlp- 

Car  loitW. 

CarniiBi« 
ber. 

Weight. 

Fttt. 

Buok. 

Rioe. 

Bttlqr. 

1910. 
JaiL  27 

D.fJj.A  W 

72747 
70647 
41661 
19175 
45700 
45308 
44533 
70196 
74230 
75578 

86^16 

do 

34.16 

28 

do 

26.08 

do 

27.05 

29 

do 

26.18 

.....do 

27.06 

...?.do 

20.18 

28 

do 

33 

29 

do 

38.01 

do 

34.15 

25.07 

239.16 

1,662.08 
1,927.06 

All  sizes,  total 

D.,L.  A  W 

73067 
73397 
74310 
76452 
75771 
76369 
76237 
76353 
73264 
73899 
72661 
19146 
75008 
73501 
70681 
46377 
75789 
73607 
73753 
70194 
73458 
74158 
76519 
74122 
70980 
70894 
70100 
75582 
45331 
76306 
72912 
73672 
73321 
78920 
76414 
74381 
72012 
75571 
78040 
46234 
76754 
70167 
75168 
75442 
72743 
72207 
76389 
72206 
70408 
75418 
699B6 
74287 
78071 
72585 
45068 
69996 
72322 
72884 
75474 
74628 
75712 

Feb.     1 

86.10 

do 

88 

do 

84.04 

do 

84.12 

do 

35 

do 

84 

do 

35.01 

do 

86.04 

do 

85.14 

do 

85.15 

do 

88.10 

do 

26.16 

do 

..*.*■.•«■*■ 

34.16 

do : 

"•• 

33 

2 

do 

33.01 

do 

25.06 

do 

85.00 

do 

35.05 
33.15 

do 

do 

88 

do 

85.08 

do 

86 

3 

do 

84.06 

do 

86.12 

do 

88 

.do 

84 

.do 

84.07 

85.07 

....do 

26.  OB 

.do 

85.06 

.do 

85.14 

do 

86.01 

.do 

85.04 
88 

4 

.  .do 

do 

86.16 

.    do 

84.12 

.do 

86 

do 

86.16 

.do 

86 

8 

.do 

29 

do 

84.06 

K 

84 

do 

84.18 

87.  U 

.do 

86.18 

4 

86.10 

.do 

86 

86.06 

.do 

86 

K 

86.06 

.do 

85.07 

8&U 

do 

87.  IS 

35.12 

do 

27 

s 

87.14 

.do. 

87.1ft 

7 

87.  OB 

.do 

86.06 

do 

86.12 

do 

86.04 

IMFBA.OHMENT  OF  BOBBBT  W.  ABOHBAU). 
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IhtkdM  sUUement  of  ekttm  for  tasoetnve  freight  raiet  or  ovenAargea  made  by  DdanBort^ 
LaeibaBimmna  A  WetUm  BaUroadfor  OTUkraeUe  eodl Mpped,  etc. — Continued. 

fBflB:  Fte, 8L4S;  badk.,81^  lioo,  $1.13;  b«te7,81.1S.] 


Data  of 
mflQt. 

OttrlnitJBl. 

Car  num- 
ber. 

WeJKht. 

PM. 

Bock. 

Rice. 

Bartoy. 

mo. 

Fab.    7 

D..L.  it  W 

44846 
40600 

72154 
18412 
72631 
73066 
70486 
78523 
74666 
74060 
76000 
46008 
70683 
76480 
75261 
44026 
18684 
70046 
72783 
78868 
73006 
76006 
70800 
75267 
75484 
44063 
18284 
72366 
75828 
70417 
18345 
76783 
76102 
70125 
73868 
46660 
10276 
73200 
72231 
46305 
73371 
45761 
74116 
73430 
43072 
46129 
76747 
72818 
72152 
18960 
70417 
45200 
18557 
75313 
30225 
46804 
70314 
73847 
76301 
45637 
72673 
44866 
73612 
18043 
73645 
75317 
74408 
41201 
70525 
76683 
70646 
10227 
70616 
40272 

87 

8 

.....do 

27.12 

do 

85.10 

■ 

do 

27.06 

do 

36 

do 

37 

0 

do 

82.18 

36.06 

83.14 

37.11 

36.18 

30.06 

36.60 

36.04 

34.18 

33 

26.04 

11 

26.08 

33.15 

•  •■•««•«•••••••»■«•■•••«  ••  •••••«•• 

85 

10 

30.15 

87 

36.00 
36.06 
36.06 

11 

37.08 

12 

26.18 

26.15 
38"""' 

36 

36.01 

25.10 

34.07 

15 

33.04 

38.01 

36,00 

26 

16 

24.14 

38.05 

36 

26.18 

34.10 

27.03 

35.05 

36.04 

27.18 
20.03 

18 

86.16 

36.16 

36 

26.04 

10 

34 

27.14 
26.11 

18 

10 

88.12 

18 

26.10 

25.16 

35.02 

36 

10 

35.04 

26 

35.14 
26.05 

• 

34.18 

26.05 

34.07 

36.15 

87 

25.04 

31.05 

85.10 

21 

do 

34.10 

26.04 
35.03 

do « 

do 

26.  i7* 

550 


IMPEACHMBNT  OF  BOBBBT  W.  ABGHBALD. 


Detailed  atatement  of  claim  for  excessive  freight  rates  or  overchargss  made  hj  Ddawars^ 
Lackawanna  dr  Western  Railroad  for  anthradU  eodl  shipped,  etc. — Continued. 

[Rate:  Pea,  $1.43;  bade.,  $1.28;  rloe,  $1.18;  bailej,  $1.18.] 


Date  of 
ship- 
ment. 

Oar  initial. 

Car  num- 
ber. 

Wetsht. 

Pea. 

Buck. 

Rioe. 

Bailey. 

1910. 

D.,  L.  A  W 

72947 
17032 
45686 
17962 
76062 
75961 
44829 
46176 
75087 
74840 
74040 
70820 
75669 
69937 
70299 
43699 
45158 
74040 
76048 
17140 
75541 
73081 
73436 
74046 
76563 
74890 
70181 

83.16 

do 

35 

do 

36.18 

22 

do 

26.13 

do 

34.03 

do 

83.06 

15 

do 

26.06 

23 

do 

38 

do 

84.18 

do 

83 

24 

do 

84.11 

do 

84 

do 

34.08 

do 

87.14 

do 

34.10 

do 

30.06 

36 

do 

35.17 

do 

86.15 

34 

do 

34.04 

do 

36.08 

36 

do 

86 

35 

do 

*  * 

31.10 

do 

86 

do 

34.15 

do 

36.10 

do 

85 

88.15 

36 

do 

Total 

1,075.19 

1,888.16 

3,461.10 
5,871.14 

75046 
75968 
46180 
76323 
76032 
74545 
15788 
78464 
76308 
76019 
75852 
72371 
70635 
72483 
18502 
74801 
74140 
43517 
75369 
74011 
70464 
74803 
74450 
70391 
70982 
72009 
72947 
75881 
72517 
74902 
74816 
40630 
17947 
72062 
74718 
44863 
18367 
74460 
76495 
42934 
74492 
70970 
76354 
73353 

Mar.    1 

85.15 

do 

85 

17.10 

do 

84.14 

37.08 

do 

86.08 

36.18 

do 

S3 

do 

87 

do 

83.13 

do 

88 

86.03 

2 

do 

88.15 

do 

85.06 

m 

26.07 
83.18 

do 

1 

34.03 

2 

do 

30.01 

1 

do 

85 

do 

85.03 

85 

do 

84.03 

8413 

do 

88  " 

83.04 

do 

83 

3 

36.00 

do 

87.12 

36.03 

do 

36.10 
36.04 

do 

•••"•*•■ "•#• 

do 

36.08 

35.05 

do 

34.08 

35.14 

do 

35 

do 

34.07 

do 

36.12 

do 

85.13 

do 

35 

5 

85.18 

do 

34.17 

do 

34 

4 

do 

38 

IMPBAOHMBNT  OF  BOBKBT  W.  ABCHBALD. 
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Detailed  statement  of  claim  for  excessive  freight  rales  or  overcharges  made  hy  Delaware^ 
Lackawanna  Se  Western  Railroad  for  anthracite  coal  skipped,  etc. — Continued. 

[Rate:  Pea,  $1.43;  1>uok.,  $1.28;  rIoe,$1.13;  barley,  $1.13.] 


Date  of 
ihlp- 
ment. 

Car  initial. 

Car  num- 
ber. 

r 

Weight. 

Pea. 

Buck. 

Rioe. 

Barley. 

1910. 
Mar.    4 

D.,  L.  A  W 

40809 
17781 
70657 
18428 
18460 
43485 
70023 
46278 
72285 
18038 
73184 
76106 
74239 
72375 
73115 
75116 
72469 
75270 
42046 
18403 
18066 
70620 
73235 
72891 
75387 
18089 
70640 
45466 
46071 
72349 
74443 
46033 
46170 
70704 
76120 
76358 
44574 
75923 
75247 
75784 
75576 
74104 
46037 
70568 
44051 
75531 
75065 
18786 
15827 
18420 
46260 
15811 
72515 
74429 
74332 
70427 
69943 
73260 
45057 
73969 
45567 
74468 
70318 
73787 
75601 
73435 
18240 
44853 
73171 
18914 
73743 
76377 
70175 
73950 
45962 

20 

26.06 

34.04 

.....do 

do 

do 

26 
25 
26 

do 

do 

do 

33.05 

do 

28.12 

do 

87.10 

do 

25.12 

37 

37.14 

do 

do 

ii'" 

do 

do 

80 

do 

86.14 

8 

do 

37.14 

do 

80.01 

do 

38.06 

do 

37.03 

.....do .%... 

26.18 

do 

87.08 

do 

34.04 

do 

87.10 

do 

88.02 

do 

86 

do 

28.01 

■ 

do 

85.00 

do 

27 
28.09 

9 

do 

38 

36.17, 

do 

27.16 

28.09 

do 

86.18 

38.15 

do 

86.15 

21.12 

do 

38.02 
37.06 

do 

36.06 

36.01 

do 

36 

do 

87.15 

to 

do 

38 

do 

29 

do 

38.08 

87.16 

do 

27.10 

26 
27.10 

do 

26.18 

do 

25.10 
37.02 

do 

do 

88.11 

35 

do 

88.00 

39.03 

39 

28 

do 

do 

37.14 

11 

28.06 

do 

87.04 

37.05 

14 

do 

86.05 

36.06 

do 

85 

26.10 
25.10 
35.08 
27 

do 

do 

do 

11 

36.17 

do 

36.18 

33.18 

do 

36.15 

do 

27.14 

562 


IMPEACHMENT  OF  BOBEBT  W.  ABOHBALD. 


Detailed  statement  of  claim  for  exeenive  freight  rates  or  overcharges  mad/e  ^  DdaiMH^ 
Lackawarma  <Cr  Western  Railroad  for  anthracite  coal  sMpped,  etc, — ConttniMd. 

[Rate:  Pea,  $1.48;  buck.,  $1.28;  rioe,$1.18;  iMrley^  $1.18.] 


Date  of 
ahlp. 
uunt. 

Car  Initial. 

Car  num- 
ber. 

Wefsht. 

Pea. 

Buck. 

Rioe. 

Bailey. 

1910. 
Kar.  11 

D.»L.&  W 

76332 
76456 
72862 
73898 
74166 
70777 
41291 
18006 
42050 
73553 
45123 
18817 
72909 
82405 
70086 
73148 
46000 
44189 
74614 
74088 
72260 
75023 
73633 
72389 
46596 
76581 
39279 
75040 
40345 
17408 
17870 
70737 
75806 
76810 
70939 
24955 
44929 
18438 
74990 
70563 
46191 
75851 
72984 
45169 
45796 
84253 
41000 
74510 
45529 
78522 
74405 
72267 
75219 
70633 
75682 
19046 
72467 
45925 
73565 
74888 
70889 
19193 
76044 
75643 
72605 
46681 
73482 
76349 
73814 
73175 
78043 
75801 
72828 
73266 
40523 

38 

do 

37 

12 

do 

87.11 

11 

do 

. 

38 

87 

do 

do 

88 

12 

do 

28.04 

do 

28 

do 

28 

do 

38.06 

do 

27 

, 

do 

27.16 

16 

do 

87.08 

do 

«7.10 

do 

85.08 

do 

84.06 

do 

27 

do 

21.06 

do 

87.10 

do 

86 

do 

35.02 

16 

do 

86.12 

do 

86.12 

do 

86 

do 

37.12 

do 

38.08 
27.18 

do 

86 

do 

37.10 

do 

27.16 
26 

do 

88 

$4.05 

17 

do 

86 

87.06 

do 

86.01 

26.08 

do 

28 

18 

84.02 

do 

84 

27.18 

do 

87 

35.18 

do 

96.18 

, 

26.14 

do 

28 

do 

27.06 

do 

84.06 

26 

do 

86.10 
87.07 

do 

do 

87.16 

88.16 

do 

84 

84.14 

10 

do 

27 
87.10 

do 

28.10 

21 

88 

do 

86.12 

82.06 

do 

26.06 

do 

86.16 

do 

84.02 

do 

38 

22 

do 

26 

do 

87 

do 

37.  i4 

do 

$6.0$ 

do 

••%••••••■•• 

37 
87.14 

28 

do 

do 

86 

do 

36.15 

do 

86 

26.  i2 

IMFBACHHEKT  OF  ROBBBT  W.  ABCHBAUD. 
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DiimUd  ttaUment  of  claim  for  eteemve  freight  rata  or  overehargea  made  by  Delaware^ 
Lackawanna  ds  We$Um  Ba&roadfor  anthraeite  eoal  Mpped^  ^.— Oontmued. 

(Rate:  Pm,«1.48;  baflk.,  81.28;  rioe,$l.t8;  iMtley,  81.13.] 


Date  of 
BbJp- 
mnt. 

Gartnlttaa. 

Carnom- 
l)er. 

Weigllt. 

Pea. 

Bade. 

Rioe. 

Barley. 

lOia 
Mtr   28 

D.,  L.&  W 

75114 
72077 
78178 
84115 
76000 
72232 
72844 
75002 
72377 
18070 
74074 
46069 
78871 
40377 
75582 
70221 
19098 
19087 
72502 
76583 
75925 
75810 
44015 
46748 
45909 
72779 
76294 
18717 
46140 
7O0O3 
18813 
75294 
46692 
72988 
46108 
73316 
79107 
74143 
70783 
74141 
10849 
74106 
70405 
70973 
70804 
78711 
78560 
74196 
72120 
78086 
75415 

38 

.....do 

86.06 

do 

85.15 
26 

do 

do 

88.15 

22 

do 

86.15 
86.04 

do 

do 

35.02 

do 

88.02 

24 

do 

26.19 

do 

S"" 

do 

28.06 

do 

87.04' 

do 

25 

do 

88.08 

do 

38.10 

do 

27 

do 

26 

do 

89 

do 

85.11 

do 

87.15 
87.06 
21 

26 

do 

do 

do 

27 

do 

23.10 

do 

86.06 
86 

do 

94.13' 

20 

do 

27.08 
84.18 
26 
85 

do 

25 

do 

27.00 

88.15 

do 4 

80 

X 

28 

do 

84.05 

do 

86.11 

do 

35 

do 

•••••• \****' 

85.07 

do 

34.18 

80 

do 

26.18 

34.10 

.....do 

85.17 
86.00 

29 

do 

...,.do 

83.02 

•80- 

36.18 
86.18 

do 

. 

84 

do 

35.06 

84.00 
85.06 

•81- 

.....do 

Total 

992.18 

8,760.15 

3,429.02 
8,121.15 

76848 
40013 
18899 
74814 
72580 
76107 
73073 
45863 
46103 
939R3 
74085 
19034 
17881 
73114 
17959 
69985 
43459 
74290 
76933 
46403 

Apr.    1 

85.04. 

.....do 

28.07 

26.06 

.....do 

84.15 

do 

85.15 

do 

34.15 

do 

36 

do 

26.06 

do 

27.18 

do 

86.03 
86 

^ 

do 

26.15 

. 

20.07 

do 

35 

20.1ft 

do 

87.*i6* 

34.17 

1 

do 

36.01 

ii"*' 

do! .' 

28.06 

554 


IMPEACHMENT  OF  B03EBT  W.  ABGHBALD. 


Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  by  Delaware^ 
Lackawanna  ds  Western  Railroad  for  anthracite  coal  shipped,  etc.—Continued. 

[Rate:  Pm,  S1.48;  buck.i  11.28;  rioe,  $1.13;  batley,  Sl.lS.] 


Date  of 

ship- 
ment. 

Oar  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rioe. 

Bariej. 

1010. 
Apr.    1 

D.,  L.&  W 

76667 
74218 
74407 
84096 
42156 
75336 
45500 
18004 
73640 
75168 
72137 
46001 
17880 
75751 
76520 
84320 
75060 
74809 
76637 
75083 
73063 
72218 
75542 
75240 
76155 
42314 
73668 
70372 
70R01 
73775 
70209 
74066 
73354 
72441 
45243 
72127 
70904 
74453 
76557 
44550 
74537 
76713 
42861 
76110 
18701 
70603 
80660 
70123 
75563 
74027 
65004 
18815 
39828 
73366 
75324 
18067 
18661 
76367 
72470 
18660 
70385 
74029 
18761 
74607 
70066 
72068 
18966 
41818 
46377 
73391 
73582 
72878 
75574 
75519 
73615 

36.08 

do .- . 

36.02 
34.07 

4 

do 

do 

26.07 
28.12 

do 

do 

84.04 

do 

27 

do 

28.05 

do 

85.07 

do 

38 

do 

86.12 

2 

do 

26 

do 

25 

85 

35.18 

27 

6 

\ 

' 

87 

30.11 

36.01 

4 

84 

35.12 

87.11 

6 

36.02 

36.04 
34.12 
27.06 

86.11 

86 

88 

w 

6 

iiJii 

34.03 

35 

33.11 

88.07 

7 

38.01 

28.01 

38 

33 

36.17 

34.10 

28 

8 

34.08 

86 

10.04 

86 

27 
38.16 

11 

25.18 

36.08 

88.10 

35.07 

29.16 
28.07' 

12 

25.16 

86.00 

36.07 

26.06 

11 

•«•«••■•••••■•••••••••••«•«••••••• 

26.16 

36 

12 

88 

26.05 

36 

' 

35.18 

25.18 

37 

IS 

86 

12 

36.12 

26.16 

28.17 

26.18 
35.18 

13 

85.08 

38.07 

87 

86.04 

39.'67' 
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Detailed  statement  of  claim  for  excessive  freight  rates  or  overcharges  made  hj  Delaware^ 
Laekawanna  <Cr  Western  Railroad  for  anthracite  coal  skipped,  etc. — Continued. 

[Rate:  Pea,  81.43;  bade.,  81.28;  rice,  81.13;  barley,  81.13.] 


Date  of 
ship- 
meiit. 

Car  initial. 

Car  mini- 
ber. 

Weight. 

Pea. 

Buck. 

Rioe. 
34.04 

Barley. 

1910. 
Apr.  14 
18 

D.,L.  de  W 

73836 
70434 
70601 
73663 
10248 
10186 
46156 
73074 
70628 
74604 
75302 
74165 
10122 
73134 
76073 
75061 
70050 
70840 
18546 
18013 
44532 
46364 
46660 
15066 
78612 
46840 
75060 
46683 
74866 
70481 
72627 
60034 
10215 
74866 
74608 
74606 
46006 
45181 
70646 
46067 
18573 
45158 
70601 
70066 
700O5 
45778 
70680 
70416 
70004 
70024 
46207 
15852 
74883 
75840 
17781 
74251 
41038 
73754 
75735 
72506 
74868 
70045 
75627 
74468 
?i320 
74184 
76268 
73433 
60016 
44164 
76205 
73305 
74306 
76106 
73133 

do.... - 

84.18 

do 

82 

do 

38.02 

14 

do 

35.13 
38 

do 

do 

36.10 

do 

35 

do 

36.18 

do 

85 

do 

35.03 

.  .•. .  .do  .......................... 

35.18 

do 

36.08 

do 

87.11 
36.18 

do 

do 

35 

do 

84.15 

do 

34.12 

16 

do 

26.07 

do 

25.14 

do 

30.07 

do 

30.15 

36.18 

37 

do 

37 

do 

36.15 

do 

85 

do 

37.18 

84.08 

87 

do 

37 

36.08 

do 

36.15 

86.04 

do 

86 

36.07 

do 

28 

10 

20 

do 

85.10 

do 

36.06 
39.06 

18 

do 

25.10 

10 

do 

85.18 

do 

35 

do 

88 

28 

do 

85.00 

do 

35 

do 

"84.' is 

30 

do 

35 

do 

36.'64 

do 

37.06 

do 

86 

do 

86.07 

do 

38.18 

84.06 

do 

27.06 

36.10 

do 

86 

21 

87 

do 

87.06 

35.05 

do 

85.*i4 

33 

*  * 

38.10 

do 

87 

38.06 
37.03 

do 

36.08 

do 

88.13 

do 

33 

do 

86.10 

do. 

'87. ii 

do 

86 

...'..do 

'******"*** 

35.15 

23 

do 

36.05 

556 


IMPEACHMENT  OF  BOBEBT  W.  ABGHBALD. 


Detailed  statement  of  claim  for  excemve  freighl  rates  or  overeharges  made  6y  DdaMare^ 
iMckanoanrui  dc  Western  Railroad  for  anthracite  coal  Mpped,  etc. — Gomtiaued. 

(Rate:  FM,$1.43;  biiok.,$l^  iioe,S1.13;  baito7,tl.l8.] 


Date  of 
ship- 
mant. 

Car  initial. 

Carnnm- 
ber. 

WeJKht.  • 

Pea. 

Buck. 

Rioe. 

Bntoy. 

1010. 
Apr.  23 

D.^L.&  W 

73885 
74947 
73376 
74850 
18006 
17901 
73567 
70738 
74009 
60064 
74685 
73524 
70207 
73509 
75048 
75251 
73082 
75777 
73356 
74970 
74780 
75226 
74381 
72060 
74766 
18310 
7507^ 
75730 
73080 
75061 
75617 
75076 
45714 
73931 
73750 
73827 
70OO3 
60933 
74332 
74737 
74197 
18302 
44703 
73810 
18R32 
18482 
75003 
17821 
10018 
43488 
84316 
73133 

87.10 

do 

86.12 

22 

do 

36.  U 

do 

80 

do 

29.12 

do 

36 

23 

do 

86.10 

do 

36.06 

do 

86.10 

25 

do 

86.07 

do 

*«•■*■»•■■•• 

84.16 

do 

85 

do 

35 

do 

36.13 

do 

34.15 

do 

84.16 

26 

do 

84.18 

do 

85.06 

25 

do 

86.  OB 

26 

do 

86 

do 

' 

86.04 

do 

87 

do 

86.04 

37 

do 

86.08 

do 

85.00 
30 

do 

do 

36.18 

87 

28 

do 

36.15 

do 

.      88 

87.18 

do 

84.06 

do..^ 

37.00 

do 

86.14 

.....do 

86 

84.17 

do 

88.15 

29 

38.13 

do 

86.  IS 

■ 

36.17 

do 

87 

do 

36.06 
34 

.....do 

do 

87^10 

80 

do 

36.00 

36.05 

do 

86 

do 



35.15 

do 

............ 

37.10 

87.16 

do 

36.18 

87 

1,781.06 

3,128.18 

3,528 
7,884.01 

Total  all  siMB 

D.,L.  A  W 

73600 
70017 
70606 
73n4 
10185 
10230 
73412 
76754 
74635 
74028 
76612 
40699 
75406 
76544 
30879 
18404 
70977 
73513 
75624 

May     1 

87.00 

.....do 

85 

do 

83.10 

............ 

3 

iin 

do 

37*"' 

37.15 

do 

86.06 

do 

38.01 

do 

85 

do 

86.10 

....  do 

86 

do 

37.06 

do 

80 

do 

82 

6 

do 

.,.,,...., ,,i 

36.10 

36.14 

do 

34.10 

5 

36.09 

do 

36 

nCFBAOHMBHT  OV  BOBBKT  W.  ABOHBALD. 
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DeimUi  9taimMnt  of  Mmfot  muim9%  fmgkL  ra$u  or  owereharga  made  6y  DeUnoate^ 
Ladmmanna  <v  Watmn  BaUnadfor  anihrasUe  oodl  skipped^  etc. — Continued. 

IRttlei  Fmt  •1.48;  .Inok,,  $1.2fli;  tk^  «I.18;  tartar*  tUia.] 


Date  of 

OwiaMal. 

CarnunV' 
ber. 

Weight. 

Feft. 

Buck. 
37.12 

Rioe. 

Bari«7. 

1010. 
Stay    6 

D..L.  AW 

72127 
72013 
76422 
76488 
76680 
75385 
69085 
72742 
74028 
76632 
72728 
73344 
74304 
18187 
18470 
18033 
75133 
73004 
74204 
72023 
18410 
75750 
73210 
70344 
15197 
18038 
74260 
10145 
72525 
78077 
73173 
75776 
70663 
44236 
72534 
75170 
76240 
70208 
74653 
18385 
73502 
73067 
76605 
76783 
76787 
73062 
46710 
18030 
18746 
45789 
76401 
72668 
72207 
76788 
74877 
72716 
75878 
76070 
73047 
46840 
45048 
76604 
72354 
40275 
74310 
73510 
73426 
72103 
60086 
70410 
72836 
41816 
.   17087 

..."..do '. 

35.18 

do 

33.07 

do 

37 

do 

34.18 

do 

32.17 

do 

38.07 
37.10 

do 

36.12 

7 

do 

36 

do 

do 

do 

36.06 

37.06 

............ 

34.12 

do 

26 

do 

27.06 

do 

27.15 

do 

36.07 

0 

do 

37.08 

do 

37.12 

do 

36.14 

do 

27.07 

do 

36 

do 

33.18 

do 

34.11 

do 

23.06 
27 

11 

do 

do 

• 

86 

27.03 

do 

36.16 

86.07 

12 

do , 

87.15 

36.08 

11 

33.17 

do 

22.02 

do 

36.07 

36 

87.12 

12 

86 

8&06 

do 

26.10 

12 

do 

86 

::;;:do::::;;":!:!:;:!;:;:!:ii" 

87.04 

do 

84,16 
36.1 

18 

.,  ..do 

86.18 

86.17 

do 

26.18 

14 

25 

do 

24.08 

27.15 

do 

86 

86.00 

do 

87.07 
88 

...do 

86 

86 

26 

86.07 

86.04 

do 

87.10 

17.12 

do 

27.08 

do 

84 

.  ..do 

86 

27.13 

87.10 

36.07 

do 

86.16 

86.  is 
88.16 

17 

do.          

34 

do.             

86.' i8 

24 

..illdo..!!;;!.! 

28.1*4 

568 


IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 


DetaiUd  statement  of  claim  for  exeenive  freight  rates  or  overdiarges  made  (y  Deknoaref 
Lackawanna  <k  Western  Railroad  for  anthracUt  coal  Mpped,  etc. — Contmued. 

[Rate:  Pea,  $1.43;  buck.,  $1.28;  rioe,  $1.13;  iMtley,  $1.13.] 


Date  of 
ship- 
ment. 

Car  Initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

RIoe. 

Bailey. 

1910. 
May  19 

D.,L.  A  W .*. 

70340 

76723 

72578 

70906 

73124 

76041 

46140 

45440 

74961 

46604 

75087 

19116 

4S223 

76632 

46386 

r3771 

75779 

72071 

74626 

76380 

76836 

72617 

46140 

72264 

74015 

73460 

46220 

75412 

75761 

70975 

18652 

46133 

46285 

19232 

46183 

76060 

72987 

76160 

70676 

76677 

74761 

15851 

75266 

70834 

46157 

18584 

73837 

72156 

18403 

18290 

74714 

70280 

70766 

60900 

72086 

74572 

78630 

72806 

76215 

70268 

86.04 

.....do 

87 

do 

36.15 

do 

38.03 

do 

34.18 

do 

36.07 

20 

do 

3116 

do 

36.13 

do 

"  3&&4 

do 

28 

do 

***"•••*"""* 

36.07 

do 

27.11 

21 

do 

37 

do 

37.06 
28.03 

do 

do 

36.18 

do 

88.07 
84.17 

19 

do 

21 

do 

'  86  " 

28 

do 

36.06 

do 

88.10 

do 

86.16 

do 

36.10 

do 

86 

do 

84.10 

24 

do 

'86.* 

21 

do /.... 

23 

do 

36.19 

do 

86.01 

23 

36 
26 

26 

do 

do 

35 

do 

36.16 

24 

do 

36 

do : 

26.15 

do 

34 

do 

85.04 

37.03 

do 

82.05 

35.06 

do 

"•••••"*•••" 

84 

36 

do 

36 

do 

87.08 

84.07 

..  ..do 

\ 

26.11 

26.13 

do 

34.17 

36 

37 

do 

27.15 

28 

28 

do 

33.02 

27 

36.18 

do 

86.18 

do 

37.16 

28 

do 

36 

do 

86.06 

81 

do 

35.10 

do 

87.08 

do 

35.10 

do 

33.16 

1,633 

1,060.01 

2,365.07 

Total  all  siies 

6,067.06 

D.,  L.AW 

70085 
76388 
72084 
74981 
71987 
72414 
73472 
75397 
70783 
73T71 
r/225 

Jiizie    1 

34.13 

.....do 

86 

1 

do 

34 

do 

84.14 

do 

33.14 

do 

35.16 

do 

75.02 

3 

do 

36.07 

do 

84.04 

1 

do 

87.07 

do 

36.04 

IMPEACHMENT  OF  BOBEBT  W.  ABCHBAU). 
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Detailed  statement  of  ckdm  for  excessive  freigfU  rates  or  overcharges  made  by  Delaware^ 
Ladtawanna  £  Western  Railroad  for  anthracite  coal  shipped,  etc. — Continued. 

[Rate:  Pea,  $1.48;  badlc.»  S1.28;  rloe,$l.l3;  bailey,  S1.18.] 


Date  of 

f8hii>. 

ment. 

Car  initial. 

Car  niim- 
beh 

* 

Wftight. 

Pea. 

Buck. 

Rioe. 

Barley. 

1910. 
Jnae   1 

• 

D.,L.  A  W 

74176 
72256 
76138 
73361 
r270tt 
41183 
70608 
76065 
70655 
18610 
72406 
76884 
42161 
7562 
70013 
72463 
73124 
73400 
19019 
46667 
18309 
70850 
76658 
72916 
76696 
7S713 
76111 
46379 
76319 
70770 
70909 
70954 
76269 
76862 
74448 
18184 
70806 
70668 
72n2 
46186 
74121 
75167 
76406 
78688 
72128 
46866 
19008 
46608 
46609 
84208 
46830 
17296 
77066 
72673 
46391 
76119 
70163 
77080 
76282 
74228 
76302 
74386 
76440 
43798 
74403 
73711 
46689 
76418 
74261 
72226 
76125 
4530R 
74343 
42068 
19005 

34. 0» 

2 

.  ...do 

34.12 

do 

34.00 

.  ...do 

37.10 

do 

36.18 

3 

.  ...do 

26.17 

...  .do 

33.06 

do 

33.00 

2 

.  ...do 

32.11 

.  ...do 

24.16 
36.16 

4 

do 

.  ...do 

86.09 

...do 

26.10 

3 

do 

84.09 

.  ...do 

88.18 

do 

86     . 

do 

84.' io 

4. 

do 

86.16 

do 

24.09 

do 

27.03 

fi 

.     .do 

26.06 

.do 

84.16 

do 

84.02 

.do 

86 

do 

88.04 

7 

.do 

88.16 

do 

84.04 

8 

.  ...do 

26w00 

do 

84.00 

15 

do 

88.19 

.  ...do 

88 

.  ...do 

88.10 

14 

do 

88.10 

do 

38 

16 

do 

84.11 

17 

.do 

2&08 

8402 

.do 

86 
86.16 

.do 

20 

16 

86.04 

...do 

84 

86 

...  .do 

84.14 

18 

88.16 

.  ...do 

26b  06 

16 

26 

do 

27 

17 

26b  17 

18 

do 

27 

26.'07 

17 

do 

27.06 

86.06 

16 

do 

83 

21 

26.16 

do 

* 

86.00 

8id2 

do 

84 

■ 

8ii6 

do 

86 

34 

86.04 

do 

84.17 

8&06 

2L02 

86.06 

do 

86.10 

27 

do 

86.16 

84.16 

26 

do 

86l10 

do 

86.14 

24 

do 

26.11 

do 

34.10 

26 

.  do 

26.02 

do 

26.10 

660 


IMPBAOHMENT  OF  BOBEBT  W.  ABOHBALD. 


DeUriled  staUmerU  of  cUnm  for  exeeirive  freight  rata  or  overdkorges  made  bf  Ddawan, 
Ladawonna  ds  WieiUrn  Railroad  for  anlkraeiU  coal  Mppedf  etc, — Contmued. 

[R«to:  PM,tl.4S;  backMtl.28;  riot,  11.13;  birlaj,  I1.1S.] 


Date  of 

■hip- 
men  t. 

Car  initial. 

• 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

BaHOj. 

1910. 

D.,  L.  A  W 

74337 
70623 
74949 
70246 
16609 

• 

30^  16 

do 

31.12 

27 

do - 

36.16 

do 

32.14 

24 

..  ..do 

30.11 

Total 

446.09 

831.19 

1,684.19 
3,962.07 

Total  all  sizes 

D.,  L.  &  W 

72962 

40509 

40519 

46149 

84199 

76001 

76847 

75423 

74404 

72642 

19229 

40524 

76116 

74368 

19050 

84282 

73060 

73082 

75923 

73636 

74261 

73974 

74902 

75246 

76002 

76323 

72453 

72619 

74598 

76662 

73465 

74016 

70686 

T0150 

73911 

74076 

72538 

72466 

72762 

76083 

76081 

70687 

76151 

76461 

70839 

73315 

73312 

76422 

73346 

76421 

74051 

72698 

73027 

73119 

76462 

73016 

70221 

7612^ 

74758 

74811 

75716 

70796 

72747 

73961 

Ti'/Ti 

76068 

July    1 

36 

do 

.  27.17 

% 

do 

36.07 

do 

27.09 

do 

28 

do 

35.  OS 

do 

36 

do 

35.03 

do 

36.16 

do 

36.06 

do I.... 

27.04 
27 

do 

do 

34 

do 

36.08 

do 

25.18 

2 

do 

26.06 

do 

83.12 

do 

37 

do 

34 

do 

36.05 

3&10 

8 

do 

36.06 

do 

36      ^ 

do 

36.09 

9 

do , 

34 

do 

34.15 

do 

83.10 

do 

35.04 

11 

do 

36.16 

12 

do 

34.13 

■ 

do 

36.08 

13 

do 

34.15 

do 

33.17 

14 

do 

35.13 

do 

86 

, 

do 

36.11 

13 

do 

36.06 

do 

36.13 

do 

36 

do 

33.06 

11 

36 

18 

do 

33.17 

do 

86.02 

do 

33.18 

do 

32 

20 

do 

83.03 

do 

36.06 

23 

do 

36.18 

do 

36.06 

do : 

86.04 

do 

8&02 

do 

86.14 

26 

do 

83.18 

28 

do 

35.12 

16 

do 

35.16 

do 

36.10 

14 

do 

34 

do 

36 

16 

do 

■••^••■••■•« 

34.06 

do 

34 

16 

do 

, 

86 

do 

33 

18 

do 

36.11 

16 

do 

34.16 

do 

37.04 

11 

do 

36 
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DUailed  HaUmmt  of  dadnfor  excemoe  freight  rates  or  &oercharg€$  made  by  DelavnT$^ 
Laekmoanna  ds  Weetem  Baikroadfor  anthneite  eoal  Mpped^  etc.— Continued. 

[Rate:  Pea,  81.43;  back.,  81.28;  rloe,  81.18;  barley,  81.13.] 


Date  of 
ship. 

ment. 

Car  Initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Butik. 

Bioe. 

Bariey. 

1910. 
July  26 

D.,L.&  W ..- 

45782 
76178 
72660 
75040 
76688 
73977 
.      73764 
70751 
75885 
78410 
72719 
75376 
75534 
74827 
75836 

91.07 

do 

86 

do 

36.16 

do 

84.16 

27 

do 

35 

do 

34.18 

do 

35.24 

do 

36 

28 

do 

84.14 

27 

do 

34 

do 

35.13 

28 

do 

36.04 

do 

84.11 

do 

35.02 

do 

84.18 

Total,  all  bImi..  . ....  ..... 

467.16 

533 

1.777.05 

i;768 

D.,  L.  A  W 

73673 
74098 
75634 
73466 
72882 
45794 
70148 
72880 
76215 
72584 
75806 
74327 
70B!t8 
73017 
45086 
44021 
46266 
76216 
18834 
76726 
70783 
73180 
76059 
18106 
73826 
75373 
76798 
69985 
74672 
70632 
76474 
74522 
45710 
74796 
72778 
74401 
43006 
18872 
45913 
70627 
70170 
45180 
41718 
84109 
74450 
76252 
70389 
70378 
75877 
45368 
73271 
15829 
75044 
83154 
74703 
76900 
72284 
74290 

.... 

▲Uf.    1 



85.17 

do 

36.15 

do 

85.14 

do 

36.13 

do 

80 

do 

26.15 

do 

35 

do 

86.11 

3 

86wl7 

1 

do 

84.11 

2 

do , 

84.16 

do 

86.00 

33.15 

do 

85.06 

8 

26.18 

do 

36.18 

27.03 

do 

84.06 

4 

2&16 
37.10 

5 

do 

do 

85.18 

4 

do 

37.06 

do 

86.18 

do 

26.18 

86.04 

6 

do 

87.04 

86.18 

6 

do 

37 

85.17 

do 

82 

85.16 

do 

30.16 

27.02 

do 

84 

do 

87 

86.04 

6 

do 

36.16 

do 

27 

do 

37.06 

do 

34 

8 

do 

83.04 

6 

do 

26.15 

do 

27.08 

do 

27.08 
37.05 

*■••••■••••• 

9 

do 

do 

86.11 

88 

do 

84 

35 

10 

do 

23 

do 

36.17 

11 

do 

28 

10 

'3&if 

do 

28.07 
36 

do 

do 

86 

11 

36 
36.14 

12 

do 
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Detailed  statement  of  claim  for  eoooeuive  freight  rates  or  werehargee  made  hy  Delaware^ 
Lackawanna  de  Western  Railroad  for  anthracite  coal  shipped^  etc, — Continued. 

[Rate:  Pea,  81.48;  buck.,  S1.28;  iloe,  81.13;  bailey,  81.13.] 


Date  of 
sbip- 
ment. 

CarlnitiaL 

• 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rloe. 

Baitoy. 

1010. 
▲ug.  13 
16 

D.,L.&  W 

74644 
74260 
45372 
74706 
75202 
74751 
73834 
73993 
75634 
73466 
72584 
74595 
76619 
75824 
73673 
73449 
70792 
74612 
76256 
74069 
73026 
74037 
76557 
75853 
73641 
19058 
75367 
76030 
73369 
76070 
76049 
45463 
75999 
75482 
76009 
74465 
45180 
75536 
18568 
74754 
76024 
73915 
74800 
70069 
70022 
74099 
74670 
73760 
76684 
72621 
75652 
72934 
74831 
89969 
18210 
60920 
75017 
75848 
75849 
76746 
70972 
72103 
45938 
76636 
76642 
70W7 
70946 
74249 
78312 
73311 
73831 
72210 
76770 
77096 
75236 

35.12 

do 

' "  S4.'i6 

do 

26 

do 

do 

33 

35 

16 

do 

...... 

34 

do 

36.11 
36.04 
35.10 
35.06 

11 

do 

12 

do 

do 

11 

do 

............ 

37.04 
35.18 

do 

do 

............ 

37.03 

do 

36.06 

13 

do 

............ 

36 

do 

35.14 

13 

do 

34.11 

do 

35.18 

do 

do 

36.09 

36.06 

do 

34 

16 

do 

36.15 

do 

36 

do 

35. ii 

13 

do 



35 

17 

do 

...    . 

■  '  '26' 
37 

do 

do 

34.03 

I 

85.14 

do 

35.16 

le 

34 

do 

28.02, 

86.14 

36.07 

18 

do 

do 

35.14 

do 

36.04 

38.10 

do 

85 

17 

do 

37.08 

do 

87.11 

do 

>» 

83.16 

18 

do 

36.15 

36 

85 

17 

do 

18 

do 

do 

84.06 

do 

35.16 

10 

85.06 

::::;do;;:;:::;;;::';:::::;:::::: 

36.09 

do 

86 

do 

36.16 

do 

86.18 

do 

37 

do 

.....^__ 

86 

30 

do 

28.07 

do 

36.06 

do 

88.04 

do 

86.06 

do 

87.06 

do 

86.14 

32 

do 

:::::::::::::::::::: 

86.11 

30 

do 

86 

do 

37.02 

35 

do 

36.14 

24 

do 

86.16 

35.07 
26.15 
34.10 

do 

do 

23 

do 

85.13 

do 

86.07 

33 

do 

88 

85.11 

24 

do 

86.10 

do 

86.15 
36.06 

S3 

do 

do 

85.'ii 

IMPBAOHMENT  OF  BOBBBT  W.  ABCHBALD. 
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Detailed  statement  of  daibn  for  exeeawe  freight  rata  or  averdiargee  made  by  Delaware^ 
LadMwanna  4b  Western  Railroad  for  anthracite  eoal  Mppedt  etc.— 0)iitinued. 

IBato:  Fm,  $IM;  buck.,  11.28;  riee,  11.18;  iMdey,  tl JS.] 


Date  or 
ship- 
ment. 


Cw  initial. 


1910. 
Aug.  33 

D..L.  &  W 

.....do 

do 

23 

do 

35 

do 

26 

do 

27 

do 

do 

36 

do 

16 

do 

do 

36 

do 

27 

do 

do 

39 

do 

do 

do 

do 

do 

do 

do 

do 

Total. 
Total. 


Car  nom- 
ber. 


72810 
73042 
73S33 
73043 
73933 
76046 
19384 
70093 
74486 
73140 
18730 
73829 
19251 
15841 
84387 
73701 
73429 
46046 
45479 
19168 
18043 
75163 


Weight. 


Pea. 


Book. 


37.06 


37.10 


666.07 


Bloe. 


36.17 


38.08 
37.06 


Bailey. 


37.03 


87.13 
38.08 
37.05 


37.04 
26.08 


38 

27.04 


37.08 


3,302.13 


36.90 


36 


37. 10 


dft.07 

3T 

37.06 


37.11 


3,608.10 
6,362.10 


Line  Mpments  made  by  the  Marian  Coal  Company,  Taylor,  Pa.,  via  D,,  £.  <Cr  Tf.  22.  R, 
Co.,  and  connecting  Knee,  to  Mesers.  Low  Sroe,,  Lime  Ridge,  Pa. 

[Rate:  Pea,  10.80;  buck.,  S0.80;  rioe,  S0.80;  barley,  SO.80.1 


Date  of 
ship. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck.  ^ 

Rioe. 

Barley. 

July  15 

IS 

D.,L.&W 

46888 

45905 
18364 
45341 
46419 
43165 
43047 
39974 
17780 
45108 
44415 
39939 
45382 
41069 
15819 
75514 
45112 
76111 
US578 
44830 

18087 
43196 
45488 
18077 
12367 
45735 
39839 
39797 
44001 
18272 
39738 

27.15 

do 

27.10 

33 

do 

27.05 
27.17 
28.00 
21.10 
21.00 
27.12 
26.17 
26.05 
21.10 
28.00 
28.05 
27.00 
27.15 

38 

do 

80 

do 

81 

do 

Sept  16 
38 

do 

do 

do 

35 

Oct.   26 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do : 

do 

do 

do 

do 

do 

do 

do 

do 

do 

Not.  10 

13 

20 

28 

Deo.    3 

4 

37.18 



7 

27.05 
36.05 

17 

28 

27.15 

29 

27.10 

27.16 
21.11 
26.00 
28.00 
20.15 
28.00 
37.00 
36.06 
20.08 
38.00 
26.04 

■ 

1909. 
Jan.     1 

1 
............I............ 

3 

1 

7 

11 

12 

16 

33 

38 

36 

37 

■ 

39 
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lAne  thipments  made  hy  the  Marian  Coal  Cempainff,  Tofloff  Pa.,  viaD,,  L,  4f  W.R,  R» 
Co.,  and  oormecHng  lina,  to  Meun,  Low  Bro$,y  Lime  Bidffe,  Pa. — Oonti&ued. 

[Rate:  Paa,  80.80;  buek.,  80.80;  rice,  80.80;  baitoy,  80.80.] 


Date  of 
'  stalp- 
meat. 

Carlnlttal. 

Carnum- 
bw. 

Weight. 

Pm. 

Book. 

Bloa. 

BflDclBy. 

1909. 
F^b.  18 

D.,  L.  Si  W 

41066 
16846 
40606 
40688 

46388 
46744 
17776 
46238 
18141 
40464 

87.00 
36.04 
35.17 
36.01 
35.08 
36.08 
36.13 
M.00 
36.00 
M.15 

20 

.....do 

• 

24 

do 

27 

do 

M^r    8 

do 

1 

6 

do 

8 

do 

8 

do 

9 

do 

10 

• « • • «do  •••■••••«•••«••••••••■••«• 

LiTie  shipments  made  by  the  Marian  Coal  Company ,  Taylor,  Pa.,  via  D.^L.  &  W,  R.  R. 
Co.,  and  eonnecHng  lines  to  American  Car  dc  Foundry  Company,  Berwick,  Pa, 

[Bate:  Pea,  80.76;  back.,  80.7%  tioe,  80.76^  badey,  80.76.] 


Date  of 
ahlp- 
mflBt. 

Oarbiltfaa. 

Car  num- 
ber. 

Weli^t. 

Pea. 

Buck. 

Rkse. 

Bailey. 

1906. 
Dec.  16 

D.,  L.  A  W 

74149 

74170 
73680 
75834 
75809 
72309 
76667 
76302 
74034 
74080 
76008 
76571 
76365 
74640 
70388 
76600 
74116 
74386 
.  74647 
734B0 
73091 
76604 
76413 
76379 
76928 
76282 
76220 
73763 
72072 
84646 
72123 
72414 
76346 
74279 
74204 
75578 
73744 
74809 
74965 

73535 
73328 
74941 
73132 

8&06 

1909. 
Tan.     9 

do 

do 

37.00 

Not.  30 

36.12 
37.09 
36.16 
34.00 
36.11 
36.02 
96.01 
86w03 
87.07 
38.02 
87.16 
87.08 
87.13 
88.18 
37.16 
88.10 
88.01 
87.10 
40.00 
89.00 
87.16 
87.09 
89.10 
88.14 
37.00 
37.03 
87.12 
36.00 
37.18 
37.07 
38.02 
36.15 
88.16 
34.18 
36.15 
37.18 
87.00 

86.16 
35.00 

Kov.    1 

do 

do 

1 

do 

2 

do 

2 

do 

9 

do 

10 

do 

11 

do 

17 

do 

17 

do 

18 

do 

18 

do 

19 

do 

30 

do 

30 

do 

30 

do 

22 

do 

22 

do 

23 

do 

23 

do 

24 

do 

26 

do 

30 

do '. 

Deo.  10 

do 

do 

13 

............ 

14 

do 

do 

16 

do 

do 

17 

do 

do 

do 

18 

do 

20 

do 

********** 

21 

do 

do 

1910. 
Jan.     4 

do 

6 

do 

10 

do 

84.18 

do 

37.18 
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Xtnt  shipmenta  made  hy  the  Mman  ComL  C&mpanp,  Toyfor,  Pa,,  via  D.,  L.  df  W,  R,  R. 
Go.,  dMixyrmictifng  mimo  to  Ammmn  Car  6b  Fowkbry  Company,  Berwiek,  Pa.— Cod. 

{Bate:  P«t,f0.7«;  book.,  80.76;  iloe^  10.76;  bulBj,  I0.7S.] 


Dftteof 
aUp- 

Car  initial. 

Carnam- 
ber. 

Weight. 

Pea. 

Back. 

Rioe. 

Barley. 

lOia 
Jftfi.   13 

D..L.  A  W 

76840 
73675 
76880 

83.14 
36.04 
37.16 
36.02 
36.10 
37.02 
38.04 
37.12 
38.18 
36.02 
37.00 
37.15 
35.00 
38.14 
37.02 
3&00 
37.00 

.....do 

IS 

do 

do 

74543 
74446 

•^•■•••••••* 

do 

.^..*B....  ..w 

15 

do 

do 

78189 
60944 
16858 
75857 
72292 
76218 
72741 
70409 
76846 
70206 
73313 
76864 
74679 
74725 
76706 
72380 
72446 
76126 
72811 
60061 
76646 
76488 
76M8 
72606 
73909 
72674 
73244 
74017 
74910 
72007 
70661 
72606 
72286 
73068 
70966 
76028 
76070 
73606 
73401 
70638 
72711 
70797 
780M 
75458 
74886 
74124 
7B448 
76334 
7S884 
74752 
70897 
72329 
73472 
76119 
72900 
74650 

rioos 

75057 
74311 
70683 
70423 
76485 
72568 
73340 
73909 
76073 
74063 
75141 
73462 

18 

do 

22 

do 

do 

24 

do 

do 

26 

do 

do 

26 

.....do. 

do 

do 

....  .do 

86.10 

27 

do 

36wl5 

26 

do 

36.17 
37.06 
36.06 

do 

do 

29 

** 

do 

36.14 

81 

do 

do 

36.00 

3a.u 

87.00 
36.06 
37.00 
37.08 
35.16 
36.00 
86.18 
86.16 
37.12 
86.00 
86.00 
88.00 
38.00 
88.10 
86.00 
85.07 
85.16 
87.00 
36.10 
84.16 
85.12 
86.00 
86.17 
86.16 
30.00 
37.17 
88.06 
35.04 
86.07 
37.11 
35.00 
38.08 
35.17 
36.17 
36.14 
38.14 
37.16 
38.16 
36.16 
34.18 
87.06 
36.05 
37.16 
37.06 
36.11 
35.18 
35.17 
33.00 
34.18 

MV.  14 

do 

14 

•••••••••••• 

14 

do. 

14 

14 

do. : 

14 

do ,. 

do. 

16 

16 

17 

do- 

do 

do. 

do- 

18 

21 

22 

28 

do 

28 

do. 

do 

28 

28 

29 

do 

do 

29 

A^.    S 

do 

do 

8 

do 

8 

do 

11 

do.... 

do 

11 

• 

11 

«..~do..... 

18 

do 

18 

do 

18 

do 

10 

do 

23 

do 

23 

do 

do 

26 

26 

.....do 

26 

do 

26 

do, 

27 

do 

27 

do 

20 

do 

80 

do 

If  ay    8 

8 

do 

do 

8 

do 

8 

do 

6 

do 

6 

do 

12 

do 

14 

do 

14 

do 

14 

do 

•  *  ■•••»«■••• 
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lAnt  shipments  made  by  the  Marian  Coal  Company,  Taylor,  Pa,,  viaD.,  L,  dk  W.  R,  Ri 
Co,,  andconnecting  lines  to  American  Car  4e  Foundry  Company,  Berwick,  Pa, — Con. 

[Bate:  Fea,  10.76;  buck.,S0.76;  rioe,  10.76;  tMiley,  10.76.] 


Date  of 
ship- 
meat. 

CarinitlaL 

Carnam- 
ber. 

Wdght. 

PM. 

Back. 

Rioe. 

Baiiey. 

1910. 
May  19 

19 

D.,L.&  W 

70262 
73300 
74186 
76128 
69948 
75988 
74312 
70942 
75783 
73580 
70938 
74102 
76868 
75237 
73026 
69981 
73226 
73166 
76334 
75136 
70062 
69956 
70349 
72908 
74443 
77010 
75573 
74726 
72460 
72917 
76184 
73283 
73580 
73867 
75887 
73017 
72667 
72008 
76656 
73069 
74428 
73775 
72585 
72388 
76646 
73432 

84.17 
87.00 
37.16 
83.02 
.36.12 
36.06 
86.00 
35.15 
34.07 
36.13 
36.00 
36.07 
36.06 
36.08 

do 

20 

do 

20 

do % 

21 

do 

21 

do 

23 

do 

23 

do 

24 

do 

25 

do 

25 

do 

25 

do 

26 

do 

^ 

26 

do 

27 

do 

38.00 

28 

do 

37.09 
36.00 
84.00 
36.00 
86.16 
34.06 
37.16 
36.12 
36.19 
37.02 
36.12 
86.19 
35.10 
36.13 
38.07 
37.02 
36.10 
36.00 
36.05 
34.18 
36.00 
36.13 
37.15 
35.12 
84.10 
36.06 
36.07 
36.15 
35.00 
87.00 
37.16 

June    2 

do 

7 

do 

8 

do 

8 

do 

. 

15 

do 

16 

do 

17 

do 

18 

do 

22 

do 

, 

22 

do 

23 

do 

' 

-       23 

.....do ..i 

.       -  28 

do 

39 

do 

29 

do 

30 

do 

•     ********* 

July     9 

-  9 

do 

^ 

do 

12 

do 

12 

do 

13 

^ 

13 

do ..i 

14 

14 

do 

do 

0 

18 

19 

do i 

20 

20 

do 

28 

do 

do 

30 

1 

Line  shipments  made  by  the  Marian  Coal  Company,  Taylor,  Pa,,  via  D,,  L,  dc  W.  R,  R, 
Co,,  and  connecting  lines  to  Atlas  PortUma  Cement  Company,  Northampton,  Pa, 


Date  of 
ship- 
ment. 


1909. 
Feb.  26 
26 
26 
26 
27 
27 
27 
27 
26 
1 
1 
1 
1 


Mar. 


Car  initial. 


D.,  L.  &  W, 

do 

do 


.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 


Car  num- 
ber. 


Weight. 


74343 
73659 
44674 
12854 
45057 
72249 
70496 
45885 
43506 
74045 
44243 
74909 
46958 


1 

!      Pea. 

Buck. 

1 

Rice. 

Bailey. 

t 

36.06 
35.00 

.......1 ..». 

............1    

1 

19.00 

22.10 
26.12 
36.05 
37.02 
27.06 
20.10 
85.10 
21.05 
94.08 
27.00 

............|... ......... 

1.... ...... ..!.... ........ 

,............|... ......... 

............|. ........... 

1 

::::::;::;::i:::::::::::: 

• 1 *•• 
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lAfrU sMprnmt*  made  by  the  Marian  Coal  Company,  Taylor,  Pa.,  vjaD,,L.dB  W.  R,  JR. 
Co.,  and  connecting  Unei  to  Atlae  Portland  Cement  Company,  Northampton,  Pa.—Oon. 


Date  of 
ship- 
ment. 

CarlnitiaL 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

19.00 
20.10 
21.16 
35.00 
34.04 
35.07 
35.00 
37.02 
36.01 
36.16 
36.16 
27.08 
35.10 
27.06 
35.15 
35.00 
34.00 
34.10 
25.07 
33.15 
34.02 
35.00 
35.00 
40.05 

Bailey. 

1909. 
Mar.    1 

D..  L.  &  W 

2846 
76058 
12837 
73835 
75437 
74898 
73176 
70397 
73349 
72750 
72338 
18575 
74344 
45272 
70648 
74465 
73095 
74987 
44833 
75364 
73064 
74266 
73735 
73144 

2 

.....do 

3 

do 

3 

do 

3 

....ido....: 

do 

3 

3 

.....do::::; 

3 

do 

3 

do 

4 

do 

4 

do 

4 

do 

5 

do 

5 

do 

Apr.    7 
8 

do 

do 

do 

8 

8 

do 

- 

9 

do 

9 

do 

9 

do 

10 

do 

10 

do 

do 

21 

Line  shipments  made  by  the  Marian  Coal  Company,  Taylor,  Pa.,  via  D.,  L.  dc  W.  R.  R. 
Co.  and  connecting  Hnes  to  Danville  Structural  Tiibing  Company,  Danmlle,  Pa, 

[Pea,  10.90;  buck.,  10.80;  rice,  S0.80;  barley,  10.80.] 


Date  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

Barley. 

1909 
Mar.    3 

D.,  L.  &  W 

73835 
78479 
45757 

35.00 
85.03 
26.10 
87.04 

85.00 

10 

do 

■••••••■••«•• 

11 

do 

11 

do 

18826 
70977 
19216 
73452 
73664 

12 

do 

85.00 
25.07 
84.04 
84.05 

12 

do 

******"***** 

10 

do 

10 

do 

Line  shipments  made  by  the  Marian  Coal  Company,  Taylor,  Pa.,  via  D.,  L.  &  W.  R.  R^ 
Co.  and  connecting  lines  to  Messrs.  Maviley  <k  Slate,  Btoomsburg,  Pa. 


Date  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rioe. 

Barley. 

1909 
Jan.   22 

D.,  L.  &  W 

76265 
69900 
78835 

86.10 
87.15 
83.12 

Feb.    6 

do 

Mar.    3 

do 

1 
1 

668 
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Lbu  MpmeniU  maSeJby  the  Moarian  Coal  Ckm^pany,  Tagk/r^  Pa.,viaD.f  L.  A  W,  R,  R. 
Co.  and  oonneeHng  Knei  to  SUver  Spring  Quarry ,  AlemMa^  P«. 

[Rate:  Pea,  S1.43;  back.,  $1.28;  rioe,  tl.18;  bailey,  81.18.] 


Date  of 
Alp- 
ment. 

Car  Initial. 

Carnnm- 
ber. 

Weight. 

Pea. 

Book. 

Bloe. 

Baday. 

1900. 
Aug.  21 
8^20 
Oct.   18 

D.,L.  &  W 

10188 
15087 
6M21 
17345 
46002 

26.08 
22.06 
27.09 
27.07 
27.  OS 

.....do 

do 

Nov.  26 

do 

Deo.  10 

do 

•••••••■••k* 

Iam  Mpments  made  by  Marian  Coal  Company ^  Toflor,  Pa.^  viaD,,  L.  de  W,  R.  R,  Co, 
and  connecting  lines,  to  Clark  thread  Works,  Newark,  New  Jereeiy, 

[Rate:  Pea,tl.48;  book.,tl.28;  rice,  tl.18;  bailey,  tl.lS.] 


Date  of 
ship- 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Bock. 

Rice. 

Badey 

loia 

Jan.  11 

D.,  L.  A  W 

734(H 

84.08 

Iam  ebipmente  made  by  Marian  Coal  Company,  Taylor,  Pa.,  via  D.,  L.  dc  W.  R,  R.  Co^ 
and  connecting  Hnes  to  BaUbadi  8%tgar  »  Refining  Company,  Newark,  New  Jereey. 


Date  of 
ahip- 
ment. 

Oar  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Book. 

Rkse. 

Barl^. 

laio. 

Feb.  11 

D..L.&  W.... 

70686 
60M0 

85.14 

11 

.....do 

*  •  •  «       • 

S7.00 

Line ebipmente made iy  Marian  Coal  Comfosfw,  Taylor,  Pa,,  via I^'jL,  de  W,  R, R,  Cb. 
and  connecting  Hnes  to  Penntyl/yama  Brakebeam  Company,  DanvUk,  Pa. 

[Rata:  Pea,  10.80;  buck.,  80.80;  rice,  10.80;  barley,  80.80.) 


Date  of 
ship- 
.  ment. 

Carinitliil. 

Car  num- 
ber. 

Weight. 

Pea. 

Boek. 

Rioe. 

Badey. 

1900. 
Nov.  14 

D.,Jj.A  W 

75208 

85.14 

Line  Mpments  made  by  the  Marian  Coal  Company,  Taylor,  Pa.,  via  D.,  L.  dc  W.  R.  R, 

Co.  OTuf  connecting  lines  to  W.  N.  Stell,  Bkiomfield,  N.  J, 

[Rate:  Pea,tl.45;  buck.,  si. S.*;;  rice,  81.35,  barley,  81  35.] 


Date  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

Bailey. 

1906. 
July  25 

1900. 
Oct     5 

D.,L.AW 

18ft»l 
17057 

24.00 

do 

24.17 
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IAm  Mjrmenis  made  by  tft«  Marian  Coal  Company^  TayloTf  Pa.,  viaD,,  L,  <€:  W.  R.  E. 
Co.  and  oonneoUng  linu  to  Nevina  Church  Press,  Bloomfield ,  N,  J, 

[Bale:  Pea,  $1.46;  buck.,  tLSb;  rloe»  81.36;  barley,  81.36.] 


Date  of 

ship- 
ment. 

Car  initial. 

Car  nnm- 
bar. 

Weight. 

Pea. 

Buck. 

Bloe. 

Barley. 

1909. 
Jan.  27 

D.,L.&W 

46180 
17224 
72686 
45846 
76058 
76299 
70653 
70819 

28.00 

29 

.....do 

28.00 

Feb.  18 

do 

37.06 
27.06 
35.13 
34.05 
36.10 
84.00 

26 

do 

Ifar.    2 

do 

8 

do 

16 

do 

23 

do. 

Line  shipments  made  by  the  Marian  Coal  Company y  Taylor,  Pa.,  viaD,,  L,  dc  W,  R.  R, 
Co,  and  conneding  lines  to  American  CU^  Product  Compaaiyj  Forty  Fort,  Pa. 

(Rate:  Rice,  |0.6a) 


Date  of 

■^ 
meat. 

1 

Oar  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Kioe. 

Barley. 

1906. 
Joly  34 

D.,L.  A  W 

72288 
70647 
70984 
74149 

89.t)6 
86.06 
86.18 
88.06 

Bept.  6 

do 

do 

do. 

Nov.  28 

Dec  15 

1909. 
Jan.   16 

do 

Line  shipments  made  by  the  Marian  Coal  Company,  Tayfor,  Pa,,  viaD.  L.  A  W,  R,  R. 
Co,  and  connecting  lines  toO,  Tv,  Drake,  BUxmsbwrg,  Penna, 

[Pea,  S0.80;  book.,  80.80;  rice,  80.80;  barley,  80.80.) 


Date  of 
sh^ 
meat. 

Car  initial. 

Car  num- 
ber. 

W«%ht. 

Pea. 

Buck. 

Rioe. 

Bailey. 

1906. 
Sept  19 
OcL   14 

D.,L.  &  W 

69983 
46133 

18609 
8706 
46271 
44734 
18168 
16867 

26.18 
27.16 

85.00 
18.06 
28.12 
37.18 
26.00 
26.06 

.....do 

do 

do 

1909. 

Kar.  28 

Aug.  16 

Bept.   7 
OoL    12 

do 

do 

do 

do 

Nov.  24 

Dec.  24 

• 

Line  shipments  made  by  Marian  Coal  Company,  Taylor,  Pa,,  via  D,,L,  A  W.  R.  R. 
Co,  OTid  connecting  lines,  to  Inlton  Flory,  Esq.,  Bangor,  Pa, 

[Rate:  Nut.  81.60;  pea,  81.46;  buck.,  81.36;  rice,  $1.36;  barley,  $1.36.] 


Date  of 
ahlp- 
ment. 

Gar  initial. 

Car  num- 
ber. 

Weight. 

Nut. 

Pea. 

Buck. 

Rfoe. 

Barley. 

1909. 
Not.  28 

27.14 

670 
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Line  sMpmenU  made  by  Marian  Coal  Company,  Tayhr,  Pa.y  via  D.,  L.  <£:  W.  R.  R.  Co, 
and  connecting  lines^  to  Messrs,  Garfield  <k  Proctor  Company,  Patereon,  N,  J, 

[Rate:  Pea,  S1.70;  buck.,  S1.50;  rice,  Sl.fiO;  bariey,  tl.50.] 


Date  of 
ship- 
ment. 

Oar  Initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rioe. 

Bariey. 

1909. 
Nov.  28 

D.L.&  W 

18968 
18483 

27.06 
27.12 

do 

Line  shipmerus  made  by  the  Marian  Coal  Company,  TcMlofr^  Pa,^  viaD.,  L.  <k  W.R.R. 
Co,  and  connecting  lines  to  Standard  Oil  Cloth  Company,  Athenia,  N,  Y. 


Date  of 
ship- 
ment. 

r*av  InWIal 

Car  num- 

Welght. 

Car  Initial.                         ^ 

1 

1 

Pea. 

Buck. 

Rioe. 

Barley. 

1909. 
Jan.     7 

D.,  L.  A  W 

26.11 
26.00 

• 

do 

Line  shipments  made  by  the  Marian  Coal  Company,  T<wlor,  Pa.,  via  D.,  L,  <k  W.R.R, 
Co.  and  connecting  lines  to  Columbia  Baking  and  Manufacturing  Company,  Colum- 
bia, Pa. 


Date  of 
ship- 
ment. 

Car  initial. 

Car  num- 
ber. 

Weight. 

Pea. 

Buck. 

Rice. 

,    Barley. 

1906. 
Nov.    8 

D.  L.  &  W 

45118 

26.16 

i 

1 

1 

Before  the  Interstate  Commerce  Commission. 

Marian  Coal  Company  against  the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany.   Docket  No.  3592. 

The  defendant  answers  the  complaint  of  the  complainant  herein,  as  follows: 

First.  It  admits  the  allegations  contained  in  the  paragraph  of  said  complaint  marked 
**1,**  except  that  it  is  not  advised  as  to  the  exact  distance  of  complainant's  washery 
from  the  Bloomsburg  division  of  defendant's  railroad,  and  except  that  it  denies  that 
the  Delaware,  Lacl^wanna  and  Western  Coal  Company  is  an  organization  afl&liated 
with  the  defendant. 

Second.  It  admits  that  the  defendant  is  a  common  carrier,  organized  under  the  laws 
of  the  State  of  Pennsylvania,  engaged  in  the  transportation  of  passengers  and  property 
by  railroad  b  v  continuous  carriage  or  shipment  between  the  plant  of  the  complainant 
to  points  in  the  States  of  Pennsylvania,  New  York,  and  New  Jersey,  over  its  own  road, 
and  that  it  operates,  leases,  owns,  and  controls  certain  railways  which  are  part  of  its 
system,  issuing  tariff  sheets  over  such  lines  as  part  of  its  erystem,  and  that  as  to  the 
interstate  part  or  portion  of  transportation  over  such  roads  it  w  subject  to  the  provisions 
of  the  act  of  Congress  to  regulate  interstate  commerce  of  the  14tii  of  February,  1887, 
iind  acts  amendatory  thereof  and  supplementary  thereto,  in  so  far  as  said  acts  are 
constitutional  and  enforceable. 

It  admits  that  a  large  amount  of  its  business  is  the  transportation  of  anthracite  coal. 
It  denies  that  90  per  cent  or  any  of  the  coal  so  transported  is  produced  bv  the  Delaware, 
Lackawanna  and  Western  Coal  Company,  or  that  the  capital  stock  of  said  company 
or  any  part  thereof  is  owned  by  the  aefendant. 


IMPEACHMENT  OF  BOBEBT  W.  ABGHBALD.    '  571 

It  admits  that  defendant  has  established  rates  for  the  transportation  of  the  product 
of  complainant  from  its  plant  as  set  forth  in  D.,  L.  &  W.  Tariff  I.  G.  G.  No.  6095. 

It  denies  that  an^  of  me  rates  so  established  constitute  an  unjust  or  unreasonable 
charge  for  the  services  rendered,  or  that  they  are  in  violation  of  the  first  section  of 
the  act  of  Gongress  to  r^;ulate  interstate  commerce,  or  of  any  other  law.  It  denies 
that  any  of  the  rates  chaiged  by  the  defendant  for  the  transportation  of  anthracite 
coal  are  in  violation  of  the  law. 

It  admits  that  defendant  is  charging  and  collecting,  and  did  charge  and  collect  at 
the  time  referred  to  in  the  complaint,  the  rates  therein  set  forth  on  rice  and  barley 
coal,  and  for  prepared  sizes  of  coal.  It  is  not  prepared  to  answer  as  to  the  price  of  coal 
f.  o.  b.  Hoboken,  as  to  the  cost  of  preparing  oarley.  rice,  and  other  coal  to  the  com- 

{>lainant  or  others,  or  as  to  the  cost  of  selling  thereof,  or  as  to  the  selling  price  thereof 
ocally,  at  and  in  the  vicinity  of  the  place  of  production,  and  demands  mat  if  deemed 
matenal,  due  proof  thereof  be  made.  It  denies  that  the  complainant  is  subjected  by 
the  defendant  to  imjust  conditions  of  competition.  It  denies  that  it  has  subjected 
complainant  to  switching  charges  to  which  it  has  not  subjected  shippers  of  a  like 

Sroduct  shipping  under  the  ssRne  or  similar  circmnstances  and  conditions,  and  it 
enies  that  in  the  matter  of  switching  charges,  or  in  other  matters,  it.  has  subjected 
the  complainant  to  imdue  or  unreasonable  prejudice  or  disadvantage  or  discrimination. 

Third.  It  denies  each  and  every  allegation  contained  in  Paragraph  IV  of  said 
complaint. 

'    Fourth.  As  to  the  allegations  contained  in  paragraph  marked  "V"  of  said  com- 
plaint, defendant  denies  each  and  every  alle^tion  thereof. 

Fiftn.  It  denies  each  and  every  allegation  m  paragraph  marked  *' VI "  of  said  com- 
plaint contained,  except  that  it  admits  that  this  defendant  formerly  sold  such  coal 
as  it  purchased  irom  independent  operators  at  the  mine,  making  no  charge  therefor 
to  sucn  independent  operators,  and  that  since  August,  1909,  the  Delaware,  Lackawanna 
and  Western  Goal  Gompany  likewise  has  sold  coal  so  purchased  by  contract  without 
roaking  charge  therefor  to  such  independent  operators. 

Sixth.  Answering  the  allegations  contained  in  the  paragraph  marked  ''VII''  of 
said  complaint,  this  defendant  eaye  that  it  has  no  knowledge  or  information  suffcient 
to  enable  it  to  answer  the  allegations  of  said  paragraph,  except  that  it  denies  that  it 
has  any  coal  company,  that  any  unjust  amounts  are  charged  complainant  for  freight, 
or  that  such  charges  are  sufficient  to  prevent  competition  by  complainant  or  other 
independent  shippers  in  the  markets,  and  it  denies  that  the  defendant's  officials  have 
prot^ted  to  complainant's  agents  when  complainant  has  attempted  to  ship  on  the 
line  of  the  defendant's  railroad,  or  that  the  defendant's  officials  have  claimed  the  line 
trade  as  its  own.  Defendant  alleges  that  it  is  not  now  and  has  not  been  since  August 
2nd.  1909,  in  the  business  of  selling  coal  at  any  point  on  its  line  or  elsewhere,  except 
in  tne  State  of  Pennsylvania. 

Seventh.  It  denies  each  and  every  allegation  contained  in  paragraph  marked 
**VIII"  of  the  said  complaint. 

Eighth.  Of  the  alleg[ations  in  paragraph  marked  ''IX"  of  said  complaint,  the 
defendant  admits  that  it  purchased  from  the  complainant,  from  time  to  time,  during 
the  period  referred  to  in  the  complaint,  various  sizes  of  coal  at  a  fair  price  for  such 
coal,  and  that  it  resold  said  coal  at  the  best  price  obtainable.  Whether  the  purchase 
price  or  selling  price  of  such  coal  was  as  alleged  in  the  complaint,  this  defendant  is  at 
this  time  unable  to  answer,  except  to  say  that  such  prices  are  immaterial.  It  admits 
that  considerable  water  is  reqmred  in  preparing  coal  at  washeries  and  that  com- 
plainant had  been  using  water  of  a  stream  passing  through  or  near  its  property.  It 
further  admits  that  its  connecting  carriers  or  some  of  them  have  refused  to  put  in 
«£fect  a  joint  through  rate  which  would  absorb  any  switching  charge  imposed  oy  the 
defendant  upon  complainant's  traffic.  Defendant  has  no  knowledge  as  to  the  reason 
given  by  the  connecting  lines  for  not  joining  in  a  through  rate  except  that  such  con- 
necting lines  or  line  refused  to  absorb  any  switching  charge  of  the  defendant,  unless 
such  switching  charge  was  added  to  the  charges  applicable  generally  throughout  the 
anthracite' region  to  the  transportation  of  coal  ther^rom.  That  it  admits  mat  in  the 
latter  part  of  the  year  1906  a  culm  bank  on  the  land  of  this  defendant  became  ignited, 
and  that  there  was  on  or  about  said  time  a  fire  in  the  culm  bank  of  complainant  which 
consumed  considerable  material  and  which  was  extincfuished  or  cutoff  by  complainant 
at  considerable  expense.  It  further  admits  that  the  defendant  charged  the  complain- 
ant about  30^  per  ton  for  hauling  its  coal  from  the  washery  to  the  connection  with  the 
Gentral  Railroad  of  New  Jersey. 

It  denies  each  and  every  other  allegation  in  said  paragraph  marked  "IX." 

Ninth.  Defendant  admits  that  an  officer  of  the  complainant  has  repeatedly  and 
continuously  complained  and  protested  against  the  defendant's  alleged  ill-treatment 
of  complainant,  including  some  of  the  alleged  illegal  acts  herein  complamed  of,  and 
has  demanded  adjustments  in  respect  to  such  last-mentioned  complaints  without 
success. 
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It  denies,  as  it  has  heretofore  denied,  any  illegal  acts  or  injustice  in  its  relations 
with  complainant. 

Tenth.  As  to  the  allegations  of  Para^ph  XI  of  said  complaint,  defendant  says 
that  there  is  no  switching  charge  at  ix>int  of  origin,  in  addition  to  any  through  rate 
which  it  has  made,  applicable  to  complainant's  coal;  that  it  has  not  unlawfufly  di»- 
criminated  against  complainant  in  any  switching  charge  estabUshed.  It  admits 
that  it  has  established  switching  charges  at  6^  and  12^  per  gross  ton  and  of  $1.50  and 
$2.00  per  car,  but  it  alleges  that  the  circumstancee  and  conditions  surrounding  the 
transportation  and  traffic  covered  by  such  charges  are  substantially  dissimilar  to  those 
surrounding  the  traffic  of  complainant. 

Eleventh.  As  to  the  paragraph  marked  "XII"  of  said  complaint,  it  alleges  that  it 
has  not  completed  its  check  <^  the  detailed  statement  attadied  to  said  complaint  and 
is  unable  to  admit  or  deny  the  accuracy  thereof,  and  demands  due  proof  thereof. 

The  Delaware,  Lackawanna  &  Western  Railroad  Oomfant, 
By  J.  L.  Seaobr,  IU  Attorney  Thereunto  duly  Authorwd. 


Opinion  No.  1925. — ^Ikterbtate  Gommsrcb  Gommisbion. 

No.  3592.    Marian  Goal  Goo^Muiy  v.  Delaware,  Lackawanna  6l  Western  Railroad 

Gompany. 

(Submitted  May  10, 1912.    Deddad  June  8, 1913.] 

Upon  complaint  attacking  defendant's  rates  on  anthracite  coal  from  the  Lackawanna 
(Wyoming)  coal  region  of  Pennsylvania  to  tidewater.  Held: 

1.  That  the  rates  of  defendant  per  long  ton  on  anthracite  coal  in  carloads  from  Ta^or, 
Pa.,  to  Hoboken,  N.  J.,  or  New  York  Lighterage  Station,  N.  J.  (f.  o.  b.  vessel),  of 
$1.58  on  prepared  sizes,  $1.43  on  pea,  and  $1.28  on  buckwheat,  are  excessive  and 
unreasonable  in  and  to  the  extent  that  they  exceed  $1.33  on  prepared  sizes,  $1.24  on 
pea,  and  $1.09  on  buckwheat,  and  that  for  the  future  the  latter  rates  must  not  be  ex- 
ceeded for  such  movement. 

2.  That  the  complainant  ia  entitled  to  reparation  upon  basis  of  the  rates  herein  found 
reasonable  as  applied  to  such  of  the  shipments  embraced  in  its  claim  as  were  delivered 
within  the  statutory  period  of  two  years  prior  to  the  date  of  filing  complaint.  No 
conclusion  as  to  the  amount  of  the  award  will  be  given  at  this  time,  and  tnis  question 
will  be  held  in  abeyance  for  determination  in  a  supplemental  report. 

H.  G.  Reynolds  for  complainant. 

W.  S.  Jenney  and  J.  L.  Seager  for  defendant. 

REPORT  OF  THE  COMIOSSION. 

Meter,  GoQuniasioner: 

The  complaint  in  this  proceeding,  filed  on  Octob^  18^  1910,  puts  in  issne  the  reaaeB- 
ablenoes  ot  defendant's  rates,  local  and  proportional,  on  anthracite  coal  from  Taylor, 
Pa.,  to  all  points  on  that  line,  and  ^cincaliy  seeks  the  establishment  by  the  oomm]»- 
sion  of  rates  from  the  Lackawanna  (Wyoming)  coal  region  of  PennaylvaBta  to  Hoboken, 
N.  J.,  f.  o:  b.  vessel  thero,  of  not  moro  than  95  cents  per  gross  ton  on  siies  larger  than 
]>ea,  90  cents  on  sizes  known  as  per  and  buckwheat,  anof  75  cents  on  sizes  known  as 
rice  and  barley.  Reparation  in  the  sum  of  $55,238.27  is  asked  for  the  imposition  of 
alleged  excessive  rates  on  numerous  carload  shipments. 

On  March  18,  1911,  the  complainant  filed  another  petition,  No.  3931,  in  which  it 
asks  that  the  commission  require  the  defendant  herein  and  other  carriers  to  establish 
through  routes  and  joint  rates  from  Taylor  to  specified  points  without  the  State  of 
Pennsylvania.  This  comolaint  and  No.  3592  were  heard  tc^ther;  but  before  the 
hearing  had  been  concluded  it  was  announced  that  certain  of  the  defendants  would 
establish  throudi  routes  and  joint  rates  in  connection  with  the  Delaware,  Lackawanna 
&  Western  Railroad.  This  intention  led  to  an  agreement  with  the  complainant  to 
discontinue  further  proceedings  in  No.  3931  unless  the  routes  and  rates  were  not  made 
effective  as  proposed.  It  appears  that  only  two  of  the  defendants,  the  Gentral  Railroad 
of  New  Jersey  and  the  Pennsylvania  Railroad,  have  publidied  joint  rates  to  points  on 
their  lines.  Under  the  circumstances  we  can  not  in  justice  to  the  complainant  dismiss 
this  case.  If  an  adjustment  of  the  matter,  as  outlined  at  the  hearing,  is  not  made  bv 
all  the  defendants,  as  it  has  been  made  by  the  above-named  two,  the  proceeding  will 
be  resumed  with  the  view  of  making  an  a|)propriate  order.  The  reasonableness  per  se 
of  the  rates  established  or  proposed  is  not  in  issue,  and  the  agreement  in  question  does 
not  prejudice  the  right  of  the  complainant  to  test  the  reasonableness  of  such  rates  by 
the  nling  of  a  new  petition. 
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The  petitioner  is  a  corporation  engaged  in  the  business  of  cleaning,  preparing,  ship- 
ping, and  selling  that  character  of  anthracite  coal  known  in  the  trade  as  ^'ws^er^" 
coal,  reclaiming  from  the  refuse  discarded  in  the  early  history  of  anthracite  mining 
the  small  pieces  which  at  such  early  period  were  not  marketable,  but  which  lure  now 
valuable,  especiallyfor  steaming  purposes,  owing  to  improved  methods  of  preparation 
and  draft  grates.  The  washery  of  complainant  at  which  such  refuse  is  prepared  for 
the  market  is  located  in  the  borough  of  Taylor,  Lackawanna  Goimty,  Pa.,  about  2,500 
feet  from  the  Bloomsburg  division  of  defendant's  line.  It  is  served  by  a  ^ur  track 
connecting  with  such  division  near  Taylor,  a  point  about  3  miles  west  of  Scran  ton. 
The  Bloomsburg  di\dsionls  that  part  of  defendant's  road  upon  which  originates  the 
bulk  of  its  anthracite  tonnage,  being  located  in  what  is  known  as  the  '^northern" 
anthracite  re^on,  and  runs  in  a  northwesterly  direction  from  Northumberland  to 
Scranton,  a  distance  of  about  80  miles.  The  main  line  of  defendant  runs  in  a  south- 
easterly direction  £rom  Buffalo,  N.  Y.,  through  Scranton  to  tidewater  at  Hoboken, 
N.  J.,  a  distance  of  411  miles. 

Hie  present  rates  per  gross  ton  from  Taylor,  Pa.,  to  tidewater  (f.  o.  b.  vessels,  Hobo- 
ken,  N.  J.),  which  complainant  specifically  seeks  to  have  reduced  to  the  basis  before 
noted,  are  as  follows:  Prepared  Harger  than  pea),  $1.58;  pea.  $1.43;  buckwheat,  $1.28; 
rice  and  smaller,  $1.13.  The  distance  from  Taylor  to  HoDoken  is  147.8  miles,  and 
these  rates  per  ton-mile  are  10.6,  9.6,  8.6,  and  7.6  mills,  respectively,  or  an  average 
revenue  on  the  four  rates  of  9.1  mills.  Cfn  basis  of  the  rates  sought  by  complainant 
the  ton-mile  revenues  would  approximate  6.4  mills  on  prepared,  6  mills  on  pea  anid 
buckwheat,  and  5  mills  on  rice  and  barley. 

These  proportional  rates  are  sdso  applicable  to  the  transportation  of  anthracite  coal 
to  tidewater  m>m  all  the  collieries  and  washeries  reached  by  defendant's  line,  and  have 
been  in  effect  since  June  1, 1903.  It  is  urged  bv  complainant  that  the  average  distance 
from  these  various  points  to  tidewater  is  148  miles,  but  the  defendant  claims  an  avera^ 
of  155  miles,  stating  that  its  auditing  department  figures  the  average  haul  as  being  in 
excess  of  10  miles  above  the  distance  from  Scranton  to  tidewater.  Accepting  the 
figure  advanced  by  defendant,  the  ton-mile  earnings  on  these  rates  will  approximate 
10.2,  9.2,  8.2,  and  7.2  mills,  iec^>ectively,  or  an  ayerage  of  8.7  mills.  It  wul  be  noted 
that  this  line  haul  of  155  miles  is  not  reckoned  via  the  new  ' 'cut-off ' '  line,  Delaware 
Water  Gap  to  Netcong.  The  completion  of  this  cut  off  in  December,  1911,  reduced 
the  distance  12  miles,  or  from  155  to  143  miles. 

In  substantiation  of  the  chioffe  that  these  rates  are  excessive,  the  complainant 
makes  numerous  comparisons  with  rates  between  other  points  on  selected  commodities, 
including  anthimcite  and  bituminous  coal,  sand,  etc.  These  comparisons  reveal  lower 
ton-mile  eamingw  than  under  the  rates  of  aef  endant,  and  the  complainant  asserted  that 
this  showing  condemns  such  rates.  Comparisons  of  ton-mile  revenues  are  frequently 
lesorled  to  b^  the  comnusBion,  and  several  such  comparisons  are  made  in  this  report. 
Their  limitationa  have  repeatedly  been  pointed  out  by  ua  in  previous  cases. 

The  defendant  in  denying  the  allegations  of  the  petition,  attempts  to  justify  its  rates 
on  the  ground  of  the  expensive  character  of  the  service  performed,  particularly  the 
terminal  expenses.  The  testimony  shows  that  empty  cars  come  into  the  anthracite 
region  and  are  distributed  from  the  yards  to  the  coUieries  and  washeries.  These  cars 
are  switched  cmd  classified  on  mine  spurs.  After  they  are  loaded  they  are  assembled 
at  various  points  and  are  then  forwuded  to  the  so-called  classification  yards.  The 
assembling  point  from  the  Marian  waaheiy  appears  to  be  the  Taylor  yards,  and  the 
classification  point  the  Hampton  yards.  The  classification  performed  at  these  yards 
appears  to  be  simply  the  separation  of  the  tonnage  moving  north  toward  Buffalo  and 
that  moving  south  to  tide,  except  as  to  the  Buffalo  and  intermediate  points  traffic  there 
is  a  further  classification  into  two  sizes  of  coal,  and  likewise  to  local  points  south  of 
Scranton  moving  short  distances.  On  the  great  bulk  of  the  anthracite  tonnage,  which 
appears  normally  to  be  in  the  direction  of  tidewater,  the  only  classification  into  sizes 
takes  place  at  Secaucus,  N.  J.,  a  point  on  the  New  Jersey  meadows  a  few  miles  outside 
of  Hoboken.  From  that  point  it  is  moved  to  Hoboken  for  local  delivery,  or  delivered 
on  board  ships. 

It  is  claimed  that  coal,  unlike  other  commodities,  is  a  nonproducing  commodity, 
affbfding  no  tonnage  other  than  such  as  may  be  supplied  by  the  use  of  steam  generated 
from  it;  that  on  account  of  the  peculiar  condition  of  the  trade,  cars  are  often  supplied 
in  excess  of  the  actual  demand  and  are  held  free  from  demurrage  while  awaiting 
loading;  reconsignment  is  permitted  without  chaige;  stoppage  in  transit  for  storage 
for  an  unlimiteof  period  is  granted  free  of  charge;  97  per  cent  of  the  cars  are  hauled 
back  to  tiie  mines  empty;  and,  in  general,  that  the  Dandling  of  this  commodity  is 
different  and  more  expensive  than  that  of  other  traffic. 
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While  the  record  supports  some  of  the  contentions  of  defendant,  it  is  not  shown 
that  it  costs  more  to  handle  the  coal  traffic  than  other  freight.  The  complainant,  to 
sustain  its  demand  for  lower  rates,  points  to  the  fact  that  the  ton-mile  earnings  on 
defendant's  coal  traffic  have  been  very  high.  Following  is  a  statement  of  the  ton-mile 
earnings  on  all  traffic  (revenue-earning  freight),  anthracite  traffic,  and  for  all  other  thaa 
anthracite  traffic  (revenue-eamine  freight)  for  the  years  1909  to  1911,  inclusive,  com- 
piled from  the  annual  reports  of  the  defendant  to  tne  commission. 

Statement  compiled  pom  the  annual  reports  filed  vnth  the  Interstate  Commerce  Commission 
in  behalf  of  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  for  (he  years  ending 
June  30, 1909,  to  June  SO,  1911. 

ALL  REVENUE-EARNING  FREIGHT  TRAFFIC. 


Item. 


Total  tonnage 

Total  revenue 

Ton-mileage 

Ton-per-mlle  revenue mills 


1900 


10,053,096 

124, 832,  £88. 66 

3,863,062,727 

7.38 


1010 


21,603,849 

$26,780,316.44 

3,675,364,577 

7.29 


1911 


21,663,915 

$26,067,756.87 

3,643,101.113 

7.16 


ANTHRACITE  COAL. 


Total  tonnage gross  tons. . 

Revenue 

Ton-mileage 

Ton-per-mile  revenue: 

Mills  per  ton  of  2,240  pounds 

Mills  per  ton  of  2,000  pounds 


10,033,827 

$14,500,031 

1,870,431,785 

7.75 
6.02 


10,298,870 

$14,544,751 

1,929,304,534 

7.54 
6.73 


0,644,864 

$13,637,802 

1,828,065,293 

7.4fr 
6.66 


ALL  REVENUE-EARNING  FREIGHT  TRAFFIC  OTHER  THAN  ANTHRACITE  COAL. 


Total  tonnage 

Revenue 

Ton-mileage 

Tonrper-mile  revenue mills. 


9,019,860 

$10,332,555.66 

1,483,630,042 

6.01 


11,304,070 

$12,244,565.44 

1,746,060,048 

7.01 


11,010,051 

$12,420,86187 

1,814,006,820 

6.85 


That  the  traffic  handled  by  the  defendant  has  been  very  remunerative  is  revealed 
by  the  following  financial  statement  and  condensed  balance  sheet  compiled  from  the 
annual  reports  of  that  carrier  to  the  commission  for  the  last  four  years: 

The  Delaware,  Lackawanna  &  Western  Railroad  Co.  financial  statement  for  years 

1908-1911. 

[Compiled  from  annual  reports  to  the  Interstate  Commerce  Commission.] 


mCOME  ACCOUNT. 

Operating  revenues 

Operating  expenses 

Net  oporating  revenue 

Net  revenue  from  outside  operations. 

Total  net  revenue 

Taxes  accrued 

Operating  income 

Other  income 

Gross  corporate  income 

Rents  and  mismlaneous  deductions. 

Interest  on  funded  debt 

Dividends  from  income  ^ 

Appropriations  for  betterments 

Baumoe  to  profit  and  loss 

Debit; 


1011 


1010 


1000 


$35,047,066    $36,005,087 
21,627,042  I    10,202,760 


$33,653,436 
18,477,713 


14,310,124       16,713,218      15,075,723 
295,524  280,673  304,036 


14,614,648 
1,640,664 


16,003,801 
1,516,000 


15,370,758 
1,004,400 


12,073,084  ;    15,477,801       14,285,358 
1,030,552        1,048,960  ;      1,422,827 


14,013,536 

5,476,000 

6,486 

6,028,800 

2,554,375 

152,125 


16,526,851 

6,581,728 

6,486 

6,028,786 

2,471,020 

>  2, 488, 831 

■  Credit. 


15,708,185 
5,500,646 


5,240,000 

1,676,375 

> 8, 291, 164 


1906 


$33,810,264 
19,622,043 


14,188,211 
245,166 


14,433,876 
1,290,300 


13,143,076 
1,382^884 


14,526,060 

6,500,860 

35,531 

5,240,000 

3,540,120 

>  209, 440 
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The  Delaware,  Lackawanna  &  Western  RaUroad  Co,  financial  itaUmentfor  years 

2908-1912— ConUnued. 


PBOFR  Ain>  L088. 


Balance  at  beginning  of  year 

Other  prapertieB--proflt. 

Diyidends  from  sarplna  > 

Credit  balance  to  balance  sheet  after  other  adjust- 
ments  are  made 


BILAMCB  8HXBT. 

Anets: 

Road  and  equipment,  leae  reeerves  lor  accrued 

depreciation 

Securities 

Other  inyestments 

Worldnff  aasetB 

Deferrea  debt  items 


Total. 


LJablUties: 

Stock 

Mortgage  bonds 

WorS^liabUities 

Accruea  liabilities  not  due. 
Deferred  credit  items 


Appropriated  surplus. 
Balance 


Total. 


1011 


132,072,270 
3,228,068 


35,362,685 


42,301,304 
17,323,041 

2,067,807 
10,366,647 

5,241,117 


87,170,006 


30,347,720 

320,000 

6,567,776 

3,047,304 

170,023 

11,355,488 

35,362,685 


87,170,006 


1010 


(30,^10,601 

4^^70,377 

17,080,000 

32,072,270 


38,848,710 
13,666,707 

2,817,450 
10,846,004 

6,310,261 


81,400,131 


30,347,720 

320,000 

6,041,021 

2,707,343 

300,656 

8,801,112 

32,072,270 


1000 


S31,022,627 
4,634,635 


30,810,501 


1006 


128,274,000 
8,614,06a 


81,022,627 


81,400,131 


Balance  sheet  form  not 
comparable  with  lOlO 
and  1011. 


I  Rate  of  dividends  from  both  income  and  surplus,  1011,  20  per  cent;  1010, 85  per  cent;  1000, 20  per  cent; 
1008,  SsO  per  cent. 

NoTK.— The  capitalization  covers  both  railroad  and  coal  properties.  "  In  former  reports  an  assignment 
of  SIO.000,000  was  made  to  other  properties,  purporting  to  represent  the  capital  cost  of  coal  properties,  etc. 
The  aivision  was  purely  arbitatiry  and  had  no  oasis.  The  two  interests  are  inseparable  and  we  do  not 
care  to  guess  how  much  is  applicable  to  either."    (Annual  Report,  1008,  p.  28.) 

ThiB  financial  statement  shows  a  high  degree  of  prosperity.  With  practically  no- 
bonded  indebtedness,  the  dividends  actually  paid  m  four  years  are  nearly  one  and 
a  half  times  the  par  value  of  the  stock.  At  the  same  time  there  have  been  expended^ 
since  June  30,  1907,  out  of  income  for  improvements  over  eleven  million  dollars, 
leaving  a  surplus  in  1911  of  over  thirty-five  million  dollars.  It  is  true  that  these 
returns  in  part  come  out  of  the  |)rofits  of  coal  mining,  but  the  capitalization  covers 
both  the  railroad  and  coal  properties.  It  should  be  noted,  however,  that  Uie  capitali- 
sation of  the  Delaware,  LsMckawanna  &  Western  per  mile  of  all  tracks  is  low  as  com- 
pared with  roads  in  this  territory,  including  the  other  anthracite  roads. 

In  the  case  of  Meeker  &  Ck).  v.  L.  V.  R.  R.  Co.,  21  I.  G.  C,  129,  the  commission 
reached  the  conclusion  that  the  rates  for  the  transportation  of  coal  from  the  Wyoming 
region  of  Pennsylvania  to  Perth  Amboy,  N.  J.  (tidewater),  of  $1.55  per  ton  on  pre-, 
pared  sizes,  |1.40  on  pea,  and  |1.20  on  buckwheat,  were  unreasonable  so  far  as  tney 
exceeded  $1.40  on  prepared  sizes,  $1.30  on  pea,  and  $1.15  on  buckwheat.  These 
reductions  of  15,  10,  and  5  cents,  respectively,  were  on  rates  which  applied  for  aa 
average  distance  of  165  miles.  The  maximum  rates  established  by  the  commission 
afford  the  carrier  ton-mile  earnings  of  8.48,  7.87,  and  6.96  mills,  respectively.  Upon 
this  basis  the  rates  to  tidewater  of  the  defendant  herein  would  be  approximately 
$1.31  on  prepared  sizes,  $1.22  on  pea,  and  $1.08  on  buckwheat. 

Following  is  a  comparison  for  the  past  10  years  of  the  anthracite  coal  rates  per  gross 
ton  maintained  by  the  Lackawanna  and  Lehigh  Valley  Railroads  and  the  Central 
Railroad  of  New  Jersey  from  the  Wyoming  region  of  Pennsylvania  to  tidewater: 
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From— 


Mineecm  Central  R.  R.  of  New 
Jemj. 


Mines  on  Lehigh  Valley  R.  R. 
~iigh|    Schuylkill,    and 


(Leb 
wyo 


yoming  regiona). 

Lehl^  and  SchuylUU  regions. 
Wyoming  region 


Mines  on  Ddaware,  Laoka* 
wanns  A  Western  R.  R. 


To— 


fBUiabetbport,  N.  J., 
<  and  Fort  Johnston, 
I   N.J. 


i Perth  Amboy,  N.   J., 
f.  o.  b.  vessds. 


.do. 
.do. 


Hoboksn,  N.  J.,  f .  o.  b. 


New  York  Lighterace 
Statfon,  N*  J.»  f.  o.  d. 

YwBBdS* 


Feriod. 


/Jan.  1,1002,  to  Jan. 
1£,  1006,  inolu- 
slTe. 


Jan.  16^  1006,  to 

date. 
fJan.   1,   lOOSL   to 

Not.   16,   1008, 

induaiye. 

Noy.  16,  1003,  to 

Jan.  0,  1906,  iO' 

oluMye. 
Jan.  10,  1006,  to 

Oct.  14, 1011,  in- 
.   durive. 
Oot  16,  1011,  to 

date. 

....do 

Jane  l,  1003,  to 

Feb.  i6, 101^  in- 

duMye. 
Feb.  36,  1013,  to 

date. 


Pre. 
pared 

Pea. 

11.66 

11.40 

1.66 

1.40 

1.66 

1.40 

1.66 

1.40 

1.66 

1.40 

1.66 

1.40 

1.40 
1.68 

1.30 
1.43 

1.68 

l.O 

Book- 
wheat  and 

rtfilm, 


«L.30 

No.i. 

1.30 

1.36 

BudtwUaL 

1.36 

1.30 

1.30 

1.16 
1.38 

1.38 


It  will  be  seen  from  this  table  that  the  tidewater  rates  on  prepared  sizes,  pea,  and 
buckwheat  over  these  lines  have  remained  unchanged  for  10  yean  past  except  over 
the  Lehigh  VsJley.  which  reduced  its  rate  on  buckwheat  5  cents  per  ton  on  January 
10,  1905,  and  on  October  15^  1911,  establi^ed  the  lower  rates  on  the  three  sizes  in 
accordance  with  the  commission's  order  in  the  Meeker  case,  suj>ra.  In  this  connection 
it  is  worthy  of  note  that  this  canrier  confined  the  latter  reduction  to  the  rates  from  the 
Wyoming  region  alone,  although  it  had  always^  prior  to  that  time,  maintained  the  same 
rates  from  the  Liehigh,  Schuykill,  and  Wyoming  regions. 

The  defendant  and  the  Lehigh  Valley  Railroad  also  transport  anthracite  coal  from 
the  Wyoming  region  to  the  Lake  Erie  port  of  Buffalo  for  shipment  beyond.  A  com- 
parison of  the  present  rates  per  g^ross  ton  for  this  movement  is  as  follows: 


mneB  on  Dataware,  Lackawanna  A  Wastam  R.  R.  to  Buffalo, 
N.  Y 


Mines  on  Ldiigh  Valley  R.  R.  to  BothUo,  N.  T.,  f.  o.  b.  yeseel. . 
MtaieBon  Lehigh  Valley  R.  R.  to  Buflalo,  N.  Y.,  for  reahipment 
yiaraiL 


Prepaied 
aixee. 


83.00 
3.25 

3.00 


$L75 
3.00 

L76 


Book- 
Wheat. 


SL75 
3.00 

L76 


Rioaaikl 
barloy. 


11.76 
3.00 

L7i 


The  distance  to  Buffalo  via  the  line  of  the  defendant  from  Wyoming,  Pa.,  which 
may  be  taken  as  a  representative  point  of  origin,  is  277.6  miles,  and  the  rate  per  ton 
per  mile  on  TOeparea  sizes  is  7.2  mills,  or  3.4  mills  less  than  the  rate  imder  attack, 
from  Taylor,  ra.,  to  tidewater,  a  distance  of  147.8  miles.  Via  the  Lehigh  Valley  from 
Wyoming,  Pa.,  to  Buffalo  the  distance  is  273  miles,  and  the  mte  per  ton  per  mile  on 

Srepared  sizes,  for  reshipment  by  rail,  is  7.3  millS)  and  f.  o.  b:  vessel  8.2  mills.  The 
ehigh  Valley  rate  on  prepared  sizes  from  the  W^^oming  re^on  to  tidewater,  a  distance 
of  165  miles,  was,  until  reduced  by  the  commission,  9.4  nulls.  This  table  shows  that 
on  coal  to  the  Lakes  no  difference  is  made  in  the  rates  on  pea,  buckwheat,  rice,  and 
barley. 

A  studv  of  the  anthracite  coal  movement  of  the  principal  coal-carrying  roads  shows 
that  the  bulk  of  the  tidewater  coal  goes  to  the  New  York  terminals,  and  that  this  ton- 
nage is  greatly  in  excess  of  the  aggregate  tonnage  to  all  Lake  Erie  and  Lake  Ontario 
ports,  including  Buffalo,  for  domestic  as  well  as  Canadian  destinations.  The  following 
IS  a  statement  of  the  total  anthracite  movement  of  eight  originating  carriers  for  the 
last  two  calendar  years: 
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AnthraeiU  coal  movmtmt. 


lUO 

U.I 

L            1. 
1             ■Si 

i 

47 

^«« 

• 

i 

B 

3 

eoM 

ss 

S'S 

u,m,m 

' 

The  tidewater  cor]  handled  at  the  principal  parte  was  as  follows: 
THdewnter  coal  fumdUd. 


To- 

ISIO 

1«I 

iiTi.m 

"^M 

i«,j4i,a7B 

17,106,178 

izroBia. 

as 

74,733 

i 

IO0,7M 

314.8«T 

ie,4S3,]43 

17,M1,0« 

These  figures  nhow  the  quantities  of  anthracite  coal  handled  over  tidewater  docks 
at  New  York,  Philadelphia,  and  Baltimore;  also  exports  from  these  three  ports  as  well 
as  from  Newark  and  Perth  Amboy,  N.  J.  Some  of  these  exports,  especially  at  New 
York,  may  be  contained  in  tlie  totals  of  tidewater  coal  reptjrted  by  the  carriers,  but 
as  the  exports  are  relatively  small  the  error  resulting  from  either  adding  or  disregarding 
the  export  figures  would  not  be  very  serious. 

I  The  lake  shipments  of  anthracite  coal  during  the  same  calendar  years  were  aa 
follows: 

Lake  ihipmmU  ofatUJiradtt  eoal. 


igto 

lUl 

to  D0KSS1 

nc  ossntunoNS. 

"^S 

abiTiUnu. 

ie 

4,153,473 

Equlnloit 

S,7W,«M 

t.ta.tm 

Langumt. 

TSBTLAZI. 

FmmOnmoicUl 

i  -    Totai,loiiBt. 

4.«s.a» 
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^  The  foregoing  tables  have  been  compiled  from  data  in  the  poaseflsion  of  the  commia- 
don. 

No  definite  calculation  of  initial  and  terminal  expenses  was  submitted  by  defend- 
ant, although  it  endeavored  to  show  that  they  are  "extremely  expensive."  It  ia 
clear,  however,  that  any  possible  allowance  on  accoimt  of  such  extra  cost  would  not 
bring  the  total  operating  expenses  to  a  point  where  rates  of  $1.33  on  prepared  sizes, 
$1.24  on  pea,  and  $1.09  on  buckwheat  would  not  be  highly  remunerative  for  the  aver- 
se haul  of  155  miles  from  the  mines  to  tidewater.  These  rates  are  based  on  a  con- 
sideration of  the  ton-mile  rates  established  by  the  conmiission  in  the  Meeker  case, 
supra,  making  due  allowance  for  the  fact  that  for  a  shorter  distance  the  ton-mile  rate 
should  be  slightly  higher. 

Considering  all  the  facts  of  record,  we  are  of  the  opinion  that  the  defendant's  rates 
per  long  ton  on  anthracite  coal  in  carloads  from  Taylor,  Pa.,  to  Hoboken,  N.  J.,  or 
New  York  Lighterage  Station,  N.  J.  (f.  o.  b.  vessel),  of  $1.58  on  prepared  sizes,  $1.43 
on  pea,  and  $1.28  on  buckwheat  are  excessive  and  unreasonable  m  and  to  the  extent 
that  they  exceed  $1.33  on  prepared  sizes,  $1.24  on  pea,  and  $1.09  on  buckwheat,  and 
that  for  the  future  the  latter  rates  must  not  be  exceeded  for  such  movement. 

We  are  further  of  the  opinion  tliat  the  complainant  is  entitled  to  reparation  upon 
basis  of  the  rates  herein  found  reasonable  as  applied  to  such  of  the  shipments  embraced 
in  its  claim  as  were  delivered  within  the  statutory  period  of  two  year?  prior  to  the  date 
of  filing  complaint.  No  conclusion  sus  to  the  amount  of  the  award  will  be  given  at  this 
time,  and  this  question  will  be  held  in  abeyance  for  determination  in  a  supplemental 
report. 

The  complaint  contains  numerous  allegations  not  connected  with  the  rate.  All  of 
them  relate  to  the  manner  of  conduct  of  the  carrier's  business  in  certain  respects. 
The  commission  is  charged  with  the  duty  of  keeping  itself  informed  with  respect  to 
the  maimer  in  which  this  business  is  conducted,  and  therefore  this  report  might  well 
devote  attention  to  such  matters.  However,  the  petitioner  is  primarily  interested  in 
the  rates  in  question,  and  we  are  disposing  of  that  feature  of  its  complaint  at  this  time 
to  avoid  the  dela^  which  a  fair  consideration  of  the  collateral  issues  might  necessitate. 
The  extent  to  which,  if  any,  such  collateral  issues  will  be  dealt  with  in  a  formal  report 
is  a  matter  for  future  determination. 

An  order  will  be  issued  in  accordance  with  the  conclusions  herein  expressed. 

ORDBB. 

At  a  general  session  of  the  Interstate  Commerce  Commission,  held  at  its  office  in 

Washington,  D.  C,  on  the  8th  day  of  June,  A.  D.  1912. 

No.  3592.  Marian  Coal  Company  v.  the  Delaware,  Lackawanna  &  Western  Railroad 

Company. 

1.  This  case  being  at  issue  upon  complaint  and  answer  on  file,  and  having  been 
duly  heard  and  submitted  by  me  parties,  and  full  investigation  of  the  matters  and 
things  involved  having  been  had,  and  the  commission  having,  on  the  date  hereof 
made  and  filed  a  report  containing  its  findings  of  fact  and  conclusions  thereon,  which 
said  report  is  hereby  referred  to  and  made  a  part  hereof,  and  having  found  that  the 
above-named  defendant's  present  rates  for  the  transportation  of  anthracite  coal  in  car- 
loads from  Taylor,  Pa.,  to  Hoboken,  N.  J.,  or  New  York  Lighterage  Station,  N.  J. 
(f.  o.  b.  vessel),  are,  to  the  extent  that  said  rates  exceed  those  named  in  paragraph  3 
hereof^  unreasonable  and  unjust: 

2.  it  is  ordered.  That  said  defendant  be,  and  it  is  hereby,  notified  and  required  to 
cease  and  desist,  on  or  before  the  15th  day  of  August,  1912,  and  for  a  i)eriod  o)  not  less 
than  two  years  diereafter  abstain,  from  exacting  their  present  rates  for  tlie  transporta- 
tion of  anthracite  coal  in  carloads  from  the  point  of  origin  named  in  paragraph  1  hereof 
to  the  points  of  destination  mentioned  in  said  para^ph. 

3.  It  ia/urther  ordered,  That  said  defendant  be,  and  it  is  hereby,  notified  and  required 
to  establish,  on  or  before  the  15th  day  of  August,  1912,  and  maintain  in  force  there- 
after during  a  period  of  not  less  than  two  years,  rates  for  the  transportation  of  anthra- 
cite coal  in  carloads  from  Tavlor,  Pa.,  to  Hoboken,  N.  J.,  or  New  York  Lighterage 
Station,  N.  J.  (f.  o.  b.  vessel),  which  shall  not  exceed  tne  following  per  long  ton: 
$1.33  on  prepared  sizes,  $1.24  on  pea,  and  $1.09  on  buckwheat. 

By  the  commission. 
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No.  3592.    Marian   Coal  Company  v.  Delaware,  Lackawanna  &  Western  Railroad 

Company. 

(Decided  Oct.  19, 1913.] 

Defendant's  rate  per  long  ton  on  anthracite  coal  in  carloads  from  Taylor,  Pa.,  to 
Hoboken,  N.  J.,  or  New  York  Lighterage  Station,  N.  J.,  f.  o.  b.  vessel,  of  |1.13  on  rice 
and  smaller  sizes  found  excessive  and  unreasonable  to  the  extent  that  it  exceeds  98 
cents  per  long  ton. 

H.  C.  Reynolds  for  complainant. 

W.  S.  Jenney  and  J.  L.  Seager  for  defendant. 

SUFPLEHENTAL  REPORT  OF  THE  COMMISSION. 

Meter,  Commissioner: 

The  original  report  in  this  case,  24  I.  C.  C,  140,  found  that  the  rates  of  defendant 

Ser  long  ton  on  anthracite  coal  in  carloads  from  Taylor,  Pa.,  to  Hoboken,  N.  J.,  at 
[ew  York  Lighterage  Station,  N.  J.,  f.  o.  b.  vessel,  of  $1.58  on  prepared  sizes,  $1.43 
on  pea,  and  $1.28  on  buckwheat,  were  excessive  and  unreasonable  in  and  to  the  extent 
that  they  exceeded  $1.33  on  prepared  sizes,  $1.24  on  pea,  and  $1.09  on  buckwheat^ 
and  that  for  the  future  the  latter  rates  must  not  be  exceeded  for  such  movement. 
No  finding  was  made  as  to  the  rate  on  the  smaller  sizes,  barley,  and  rice,  although  the 
complaint  also  put  such  sizes  in  issue. 

The  complainant  has  applied  for  a  modification  of  our  order,  requesting  that  we 
reduce  defendant's  rate  of  $1.13  per  long  ton  on  rice  and  smaller  from  Taylor,  Pa., 
to  tidewater,  f.  o.  b.  vessel,  Hoboken,  N.  J.,  to  a  degree  proportionate  to  the  reduc- 
tion on  the  larger  sizes.  We  are  asked  to  establish  rates  on  rice,  barley,  and  culm. 
The  original  petition  does  not  involve  culm,  and  no  testimony  covering  it  was  sub- 
mitted; therefore  we  can  not  in  this  proceeding  consider  the  matter  of  a  specific  rate 
on  that  grade  of  coal. 

It  appears,  however,  from  further  investigation  that  our  original  findings  should  be 
supplemented  so  as  to  include  a  rate  on  rice  and  barley.  The  record  ehawa  that  the 
complainant  sought  the  establi^mient  of  a  rate  on  these  sizes  and  introduced  evidence 
in  support  thereof.  Our  former  report  embraced  a  consideration  of  defendant's  rate 
of  $1.13  on  rice  and  smaller  (which  would  apply  on  rice  and  barley)and  showed  that 
such  rate  per  ton-mile  for  the  distance  of  147.8  miles  from  Taylor  to  Uoboken  amounts 
to  7.6  mills;  also  that  on  basis  of  the  rate  sought  by  complainant  the  t(m-mile  revenue 
would  be  5  mills.  We  further  pointed  out  that  the  ton-mile  eaminffs  on  the  rate  of 
$1.13  approximate  7.2  mills,  wnen  we  accept  defendsAit's  claim  of  155  miles  as  the 
average  aistance  to  tidewater  from  all  the  collieries  and  washeries  reached  by  its  line. 

A  lai^  part  of  the  d^ipments  involved  in  the  original  claim  for  reparation  consisted 
of  rice  ana  barley  and  tne  complainant  asserts  that  it  still  has  a  considerable  tonnage 
of  these  sizes  to  ship.  In  our  former  report  we  foimd  that  the  rate  on  buckwheat 
should  not  exceed  $1.09,  and  it  is  apparent  that  our  failure  to  fix  a  rate  on  rice  and 
barley,  which  are  in  size  and  value  less  than  buckwheat,  would  leave  in  force  ti^e  rate 
of  $1.13  on  such  smaller  sizes,  or  a  rate  4  cents  greater  than  the  rate  fixed  by  us  on  ttxe 
next  laiger  size. 

We  based  our  conclusions  with  respect  to  the  rates  on  prepared  sizes,  pea  and  buck- 
wheat, upon  the  evidence  of  record  and  the  facts  adduced  trom  our  examination  and 
analysis  of  the  annual  reports  filed  by  defendant  in  their  relation  to  the  rates  on  coaL 
We  think  such  evidence  and  facts  SLpply  with  equal  force  to  the  rate  on  rice  and  smaller 
and  in  consideration  thereof  it  is  our  judgment  and  determination  that  defendant's 
rate  per  long  ton  on  anthracite  coal  in  canoads  from  Taylor,  Pa.,  to  Hoboken,  N.  J., 
or  New  York  Lighterage  Station,  N.  J.,  f.  o.  b.  vessel,  of  $1.13  on  rice  and  smaller  ib 
excessive  and  imreasonable  to  tne  extent  that  it  exceeds  98  cents  per  long  ton  and 
that  for  the  future  the  latter  rate  must  not  be  exceeded  for  such  movement.  An  order 
will  be  issued  in  accordance  with  these  conclusions. 

We  further  find  that  the  application  of  defendant's  rate  of  $1.13  per  long  ton  upon 
such  of  complainant's  shipments  of  rice  and  smaller  sizes  embraced  in  its  claim  as 
were  delivered  within  the  statutory  period  of  two  years  prior  to  the  date  of  filing  the 
coinplaint,  damaged  complainant  to  the  extent  of  the  difference  between  the  amount 
which  it  did  pay  on  such  shipments  and  the  amount  wh  ch  it  would  have  paid  at  the 
rate  of  98  cents  per  loDg  ton  herein  foimd  reasonable,  and  that  it  is  entitled  to  repara- 
tion in  the  sum  of  such  difference.  An  order  awarding  reparation  will  be  issued 
following  the  receipt  and  approval  by  the  commission  of  an  itemized  statement  agreed 
to  by  the  complamant  and  defendant,  which  shall  show  the  amount  due  the  com- 
plainant under  our  findings  herein. 
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0UPPLBMBNTAL  ORDBR. 

At  a  general  session  of  the  Interstate  Commerce  Commission,  held  at  its  office  in 
Washington,  D.  C,  on  the  19th  day  of  October,  A.  D.  1912. 

No.  3592.    Marian  Coal  Company  v.  The  Delaware,  Lackawanna  &  Western  Rail- 
road Company. 

1.  Upon  further  consideration  of  the  record  in  the  above-entitled  case,  the  com- 
mission having  found  that  the  above-named  defendant's  present  rate  for  the  transpor- 
tation in  carloads  of  anthracite  coal,  rice  and  smaller  sizes,  from  Taylor,  Pa.,  to  Hobo- 
ken  or  New  York  Lighterage  Station,  N.  J.,  f.  o.  b.  vessel,  is,  to  the  extent  that  said 
rate  exceeds  the  rate  named  in  paragraph  3  nereof,  excessive  and  unreasonable. 

2.  It  18  ordered  J  That  said  defendant  be,  and  it  is  hereby,  notified  and  reauired  to 
cease  and  desist,  on  or  before  the  1st  day  of  January,  1913,  and  for  a  period  of  not  less 
than  two  years  thereafter  abstain,  from,  exacting  its  present  rate  for  the  transportation 
m  carloads  of  anthracite  coal,  rice  and  smaller  sizes,  from  Taylor,  Pa.,  to  HoDoken  or 
New  York  Lighterage  Station,  N.  J.,  f.  o.  b.  vessel. 

3.  It  18  further  ordered^  That  said  defendant  be,  and  it  is  hereby,  notified  and  re- 
quired to  establish,  on  or  before  the  1st  day  of  January,  1913,  upon  notice  to  the  Inter- 
state Commerce  Commission  and  the  general  public  by  not  less  than  five  days  filing 
and  posting  in  the  manner  prescribed  m  section  6  of  the  act  to  regulate  commerce  ana 
for  a  period  of  two  years  after  said  Ist  day  of  January,  1913,  to  maintain  and  apply  a 
rate  ror  the  transportation  in  carloads  of  anthracite  coal,  rice  and  smaller  sizes,  from 
Taylor,  Pa.,  to  Hoboken  or  New  York  Lighterage  Station,  N.  J.,  f.  o.  b.  vessel,  which 
fihall  not  exceed  98  cents  per  long  ton. 

By  the  conmiission. 

Secretary, 

Mr.  Manager  Sterling.  Mr.  President,  I  will  oflFer  now  all  printed 
documents  in  the  cases  Nos.  38  and  39  and  in  what  is  known  as  the 
Meeker  case,  about  which  the  witness  Snyder,  the  clerk  of  the  Com- 
merce Court,  testified  on  Saturday  last.  We  do  not  want  them 
printed,  and  we  shall  not  ask  to  have  them  printed  in  the  record  and 
read,  but  they  are  here  for  inspection. 

Mr.  WoRTHiNGTON.  They  should  be  marked  in  some  way  for 
identification.  - 

The  PfiEsmBNT  pro  tempore.  If  it  is  agreeable  to  counsel  that  they 
shall  be  simply  here  for  the  convenience  of  counsel,  without  being 
Incorporated  into  the  record — - 

Mr.  WoRTHiNGTON.  It  is  entirely  so  if  they  are  marked  so  that  they 
can  not  get  mixed  up.  They  should  be  marked  as  exhibits  in  their 
regular  order. 

The  PREsmBNT  pro  tempore.  They  will  be  identified  in  the  way 
suggested  by  counsel.  Will  the  managers  name  the  witness  next 
desired? 

Mr.  Manager  Clayton.  We  next  desire  to  examine  Mr.  Loomis. 

Edward  E.  Loomis  entered  the  Chamber. 

The  PREsn>ENT  pro  tempore.  Mr.  Loomis,  state  your  name  and  ad- 
dress. 

The  WrrNESS.  Edward  E.  Loomis ;  house  address,  160  West  Fifty- 
ninth  Street,  New  York ;  office  address,  90  West  Street,  New  York. 

Edward  E.  Loomis,  being  duly  sworn,  was  examined  and  testified 
as  follows: 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Loomis,  please  stateyour  name 
End  address. — A.  Edward  E.  Loomis;  residence,  160  West  Fifty- 
ninth  Street,  New  York. 
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Q-  State  whether  or  not  you  are  connected  with  the  Delaware, 
Lackawanna  &  Western  Bailroad  Co. ;  and  if  so,  in  what  position. — 
A.  I  am  vice  president  of  the  Delaware,  Lackawanna  &  Western 
Bailroad  Co. 

Q*  I  will  ask  you  to  state,  Mr.  Loomis,  whether  or  not  you  had  at 
any  time  a  conversation  with  Judge  Archbald,  or  he  with  ^ou,  o<m- 
ceming  a  proposed  settlement  of  disputes  between  the  Marian  Coal 
Co.  and  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  through 
an  attorney,  Mr.  Watson  t — ^A.  We  did.  i 

Q.  Now,  state  fully  the  circumstances  of  that  conversation;  tell 
all  about  it  in  your  own  way. — ^A.  I  think  it  was  in  the  latter  part  of 
August,  1911,  on  one  of  my  inspection  trips  in  Scranton,  I  met  Judge 
Archbald  either  on  the  street  or  in  the  club — I  do  not  recoUw^ 
which — and  in  the  course  of  pur  conversation  the  question  of  settling 
up  the  pending  difficulties  with  the  Bolands  was  raised.  ' 

Q.  By  "  the  Bolands  "  you  mean  the  Marian  Coal  Co.? — ^A.  Yee; 
the  Bolands — the  Marian  Coal  Co, 

^  Q.  Their  corporation  was  called  the  Marian  Coal  Co.  t — ^A.  Yes, 
sir.  I  replied  to  him  that  it  was  the  policy  of  our  company  to  settle 
all  cases  out  of  court  if  we  <;ould  *do  so  on  a  fair  basis.  The  judge 
stated  that  he  thought  possibly  the  case  could  be  settled  on  a  fair 
basis  now,  and  suggested  that  I  have  someone  call  on  Attorney 
Watson.  I  agreed  to  do  that,  and  on  my  return  to  the  company's 
office  in  Scranton,  our  superintendent  of  the  mining  department — 
who  would  have  been  the  proper  partj  to  call  on  Mr.  Watson,  as  he 
was  more  familiar  with  the  case — being  away,  in  his  absence  I  re- 
quested our  superintendent,  or  our  assistant  general  superintendent 
at  that  time,  to  call  on  Mr.  Watson  and  listen  to  what  he  had  to  say. 

Q.  Please  state  the  name  of  this  official. — A.  Mr.  Bine  was  the 
assistant  general  superintendent  of  the  railroad.  He  is  the  general 
superintendent  now,  and  I  think  he  was  the  superintendent  at  that 
time.  He  reported  that  he  had  a  very  short  interview  with  Mr.  Wat* 
son,  but  that  Mr.  Watson  wanted  to  see  him  again,  and  would  let 
him  know  when.  Mr.  Watson  did  call  on  him  or  he  telephoned  him 
later.  Col.  Phillips,  the  superintendent  of  our  mining  department, 
had  returned  from  his  vacation 

Q.  Now,  Mr.  Loomis,  at  that  point  permit  me  to  ask  whether  Mr. 
Bine  reported  to  you  verbally  or  in  writing? — ^A.  Verbally,  as  I 
recollect. 

Q.  Go  on  with  your  statement. — A.  Mr.  Phillips  called  on  Attor- 
ney Watson,  discussed  the  case  with  him,  and  reported  to  me  in 
writing.  That  letter,  I  think,  is  in  evidence  here;  I  think  it  is  in 
the  record,  and  I  can  read  it  if  vou  wish. 

Q.  I  am  trying  to  find  it.  fllanding  paper  to  witness.]  Examine 
that  letter  and  see  if  that  is  Mr.  Phillips's  letter  to  you. — ^A.  It  is. 

Q.  Now,  examine  the  note  attached  to  it,  and  explain  to  us  what 
that  is. — A.  This  letter  from  Col.  Phillips  reports — do  you  wish  me 
me  to  read  this  letter  or  to  state  in  substance  what  it  contains? 

Q.  I  want  you  to  identify  it  and  explain  what  the  note  attached  to 
it  meant;  and  there  seems  to  be  another  paper  attached  to  it. — ^A. 
There  is.  On  receipt  of  this  letter  I  turned  it  over  to  our  legal  de- 
partment with  a  view  of  ascertaining — ^there  were  two  claims  in*- 
volved  in  this  settlement ;  one  was  the  claim 
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.  Q.  Just  wait  a  moment.  I  want  to  get  those  docum^ts  identified. 
One  of  those  letters  is  a  letter  which  you  received  from  Mr.  Phillips 
and  the  other  is  the  note. — ^A.  The  indorsement  over  to  our  legal 
department;  yes. 

Mr.  Manager  Floyd  (to  Mr.  Worthington).  Do  you  wish  to  ex- 
amine the  letter? 

Mr.  Worthington.  Oh,  no ;  we  have  seen  the  letter. 
'■'  Mr.  Manager  Floyd.  Mr.  President,  we  ask  that  the  letter  be 
marked  as  an  exhibit  and  read  in  evidence  with  the  note  attached 
to  it. 

The  President  pro  tempore.  The  letter  will  be  marked  and  read 
iks  requested.  ^  Is  it  the  manager's  desire  that  the  paper  be  handed 
back  to  the  witness? 

Mr.  Manager  Floyd.  Yes;  he  can  have  it  if  he  desires  to  refresh 
his  memory.  We  desire  to  have  it  read  in  evidence  at  this  point.  I 
ask  the  Secretary  to  read  first  the  letter  and  then  the  note. 

The  President  pro  tempore.  The  Secretary  will  read  as  requested. 

,  The  Secretary  read  the  paper  marked  "  U.  S.  S.  Exhibit  39,"  as 
follows : 

U.  S.  S.  Exhibit  39. 

Delaware,  Lackawanna  &  Western  Railroad  Co., 

Coal  Mining  Department, 
Scranton,  Pa.,  September  1,  1911. 
Mr.  E.  E.  LooMis, 

Vice  President,  Neto  York,  N,  Y. 

Dear  Sir:  I  have  had  two  conferences  with  George  Watson,  attorney,  relative 
to  settlement  of  Boland's  claim  against  onr  company.  He  came  In  this  morning 
and  stated  that  he  had  a  long  conference  with  the  Marian  Coal  Co.  people,  and 
after  going  over  all  the  claims  they  have  against  us.  particularly  the  claims  for 
excessive  freight  rates,  he  stated  that  Mr.  Boland  says  there  were  376,000  tons 
of  coal  shipped  by  the  Marian  washery,  for  which  he  had  paid  an  excess  freight 
averaging  43  cents  a  ton.  The  total  amount  of  this  claim  alone  Is  $161,680,  and 
Mr.  Boland  would  agree  to  sell  us  his  washery,  turn  over  his  lease,  satisfjr  all 
claims,  etc.,  now  pending  against  our  company  if  we  would  pay  him  this 
$161,680.  Mr.  Watson  intimated  to  me  that  possibly  this  could  be  shaded  some- 
what, and  that  he  would  be  pleased  to  go  over  the  matter  with  you  at  your 
earliest  convenience.  Mr.  Watson  strongly  recommends  that  this  matter  be 
adjusted,  for  the  reason  that  the  Boland  people  have  considerable  data  that 
would  not  be  well  to  disclose  before  the  Interstate  Commerce  Commission. 

I  promised  to  let  Mr.  Watson  know  the  early  part  of  next  week  as  to  whether 
he  can  confer  with  you  further  relative  to  this  matter.  If  there  is  anything 
further  I  can  do  in  this  matter,  please  advise. 

Yours,  truly,  R.  A.  Phillips. 

The  Secretaby.  There  is  a  notation  on  the  outside  on  a  paper  at- 
tached, with  the  initials  W.  S.  J.  at  the  top,  which  reads : 

W.  S.  J. — ^How  much.  If  anything,  can  we  afford  to  offer?    E.  E.  L. 

The  Sechbtary.  There  is  another  letter  attached  to  this. 
:    Mr.  Manager  Floyd.  Let  me  examine  that.    I  did  not  know  the 
other  letter  was  attached.     [Examining  paper.]  I  find  that  one  is 
simply  a  copy  of  the  other. 

The  President  pro  tempore.  Are  they  both  to  be  filed,  or  only  the 
original  copy? 

Mr.  Manager  Floyd.  Detach  the  copy;  it  is  not  necessary  to  have 
them  both. 

Q.  (By  Mr.  Manager  Floyd.)  Now,  Mr.  Loomis,  if  you  desire  to 
make  any  further  statements  about  that  letter,  you  can  do  so. 
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The  Witness.  You  notice  in  that  letter  he  refers  to  two  claims 
which  the  Bolands  had.  One  was  in  connection  with  the  freight  rate 
and  pending  litigation,  and  the  other  was  in  connection  with  the  sale 
of  his  washery.  Upon  receipt  of  that  letter,  I  indorsed  it  over  to  our 
legal  department  to  ascertain  what,  if  any,  value  there  was  to  the 
claim  in  the  way  of  excessive  freight  rates,  in  their  opinion.  They 
conferred  with  our  traffic  people  and  replied  to  me  that  they  thought 
the  claim  would  amount  to  approximately  $3,700.  I  then,  in  order 
to  ascertain  the  value  of  the  washery,  which  be  was  trying  to  sell, 
wrote  another  letter  to  Col.  Phillips,  or  rather  requested  Col.  Phillips 
to  make  a  report  as  to  the  value  of  the  washery  and  the  Marian  Coal 
Co.'s  plant,  which  he  did ;  and  he  reported  to  me  that  its  value  would 
approximate  $11,853.  That  made  the  total  value  of  Mr.  Boland's 
claim,  first  for  the  freight  claims  as  estimated  by  our  traffic  people  at 
that  time,  about  $4,000,  and  the  claims  on  account  of  the  washery  at 
approximately  between  $11,000  and  $12,000,  so  that  the  total  claims, 
you  will  note,  amounted  to  only  about  $15,000,  as  compared  with  the 
claim  that  they  were  presenting  to  settle  of  $161,000. 

Q.  Mr.  Loomis,  did  Mr.  PhiUips  report  to  you  verbally  or  in  writ- 
ing?— ^A.  In  writing;  and  that  letter  was  put  in  evidence.  It  is 
under  date  of  September  25,  1911. 

Q.  Will  you  examine  that  letter  for  the  purpose  of  identification, 
Mr.  Loomis? — ^A.  (After  examining  paper.)  xhat  is  correct,  sir. 

Mr.  Manager  Floyd.  Mr.  President,  we  ask  that  the  letter  be  read 
in  evidence  at  this  point  and  marked  an  exhibit. 

The  President  pro  tempobb.  The  letter  will  be  marked  and  read 
by  the  Secretary. 

The  Secretary  read  the  paper  marked  "  U.  S.  S.  Exhibit  40,"  as 
follows : 

U.  S.  S.  Exhibit  40. 

{Form  C.  If.  D.  92-A.  10-00.     Lackawanna  Railroad.     R.  A.  PhllllpB,  superintendent; 

C.  B.  Tubey,  assistant  superintendent.] 

The  Delaware,  Lackawanna  &  Westebn  Railroad  Ck>., 

Ck>AL  Mining  Department, 
Scranton,  Pa.,  September  25,  1911. 
Mr.  E.  E.  Loomis, 

Vice  President,  New  York,  N.  Y. 

Dear  Sib:  Referring  to  the  additional  Information  relative  to  the  value  of 
the  Marian  Coal  Co.  property. 

Would  call  your  attention  to  copy  of  letter  of  Master  Carpenter  RoblnsoD 
to  Superintendent  Samson,  In  which  you  will  note  that  he  places  no  value  on 
the  washery  building.  Mr.  Thornton  has  made  a  careful  appraisement  of  the 
machinery,  which,  you  will  note  by  the  statement  attached,  is  $11,853.29. 

As  to  the  value  of  the  dump.  I  call  your  attention  to  letter  from  Chief  Engi- 
neer La  Monte  in  which  you  will  note  there  is  about  from  20,000  to  30,000  tons 
of  coal  yet  remaining  that  could  be  prepared,  but  the  value  of  it  is  nothing 
more  than  the  royalty  value,  which  should  not  be  considered  as  any  value  to 
Q8  as  a  purchaser. 

Therefore  the  value  of  the  Marian  Coal  Co.  plant  to  us  as  it  stands  would 
be  appraised  value  of  machinery,  as  made  by  Mr.  Thornton,  viz,  $11,853.29. 

Mr.  George  Watson  has  called  upon  me  two  or  three  times,  asking  for  an 
answer  to  his  proposition.    Also  if  he  can  arrange  to  confer  with  you  on  the 
matter  of  settlement.    Please  advise  me  what  answer  I  shall  make  him. 
Yours,  truly, 

R.  A.  Phillipb. 


J 


584  IMPEACHMENT  OP  KOBEET  W.  AKCHBALD. 

Q.  (By  Mr.  Mana£;er  Flotd.)  Mr.  Loomis,  I  will  ask  you  to  state 
what  action  you  took  when  Mr.  Phillips  made  this  report  on  Sep- 
tember 25,  I  believe  it  was. — ^A.  I  wrote  Judge  Archbald  in  conneo 
tion  therewith  under  date  of  September  27. 

Q.  Will  you  examine  the  paper  which  I  hand  you  and  state 
whether  or  not  that  is  a  copy  or  the  letter  which  you  sent  to  Judge 
Archbald? — ^A.  (After  examming  paper.)  That  is  correct, 

Mr.  Manager  Flotd.  Mr.  President ^  we  ask  that  it  be  read  in  evi- 
dence at  this  point  and  marked  an  exhibit. 

The  President  pro  tempore.    It  will  be  marked  and  read. 

The  Secretary  read  the  paper  marked  "  U.  S.  S.  Exhibit  41/'  as 
follows: 

U.  S.  S.  Exhibit  41. 

September  27,  1911. 

My  Deab  Judge  :  As  per  our  recent  interview,  I  instracted  our  people  to  caU 
on  Attorney  Watson  in  connection  with  the  Boland  case,  and  I  find  there  is 
little,  if  any,  prospect  of  our  reaching  any  settlement  of  this  case,  owing  to  the 
very  great  difference  of  opinion  as  to  the  merits  of  Mr.  Boland*8  claims  and  the 
Talue  of  his  properties. 

Thanking  you,  however,  for  your  good  efforts  in  this  direction,  I  am, 
Very  truly,  yours, 


Judge  R.  W.  Abohbald,  Soranton,  Pa. 

Q.  (By  Mr.  Manager  Flotd.)  This  letter  is  dated  September  27, 
1911.  Did  you  also  write  a  letter  to  Mr.  Phillips  at  that  time? — 
A.  I  did. 

Q.  Before  we  get  to  that,  did  you  reply  to  Judge  Archbald's  let- 
ter?— ^A.  That  is  the  reply  you  just  read. 

Q.  Yes.  Did  he  reply  to  your  letter — ^that  is  what  I  mean — did  he 
make  any  reply  by  letter? — ^A.  He  did;  yes,  sir.  The  next  day,  I 
think  it  was — September  28. 

Q.  I  will  ask  you  to  examine  the  paper  which  I  hand  you  and  state 
whether  or  not  that  is  Judge  Arehbald's  letter  to  you  in  reply  to  your 
letter  of  September  27. — A.  (After  examining  paper.)  It  is. 

Mr.  Manager  Floyd.  Mr.  President^  we  ask  tnat  it  be  marked  an 
exhibit  and  read  in  evidence  at  this  point. 

The  PREsroENT  pro  tempore.  It  will  be  marked  and  read  by  the 
Secretary. 

The  Secretary  read  the  paper  marked  "U.  S.  S.  Exhibit  42,"  as 
follows : 

U.  S.  S.  Exhibit  42. 
[R.  Archbald,  Judge.     United  States  Commerce  Court,  Washington.] 

ScBANTON,  Pa.,  Septemher  28,  1911. 

My  Deab  Mr.  Loomis  :  I  am  very  sorry  to  have  your  letter  stating  that  yon 
bave  not  been  able  to  effect  a  settlement  with  Mr.  Boland.  I  trust,  however, 
that  the  matter  Is  still  not  beyond  remedy.  And  If  I  thought  that  It  would 
help  to  secure  an  adjustment,  I  would  offer  my  direct  services.  I  have  no 
interest  except  to  try  and  do  away  with  an  unpleasant  situation  for  both  parties, 
and  I  hope  that  this  still  may  be  possible. 

Yours,  very  truly,  R.  W.  Abohbald. 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Loomis,  I  ask  you  to  examine 
this  paper  and  state  if  that  is  the  paper  that  you  sent  to  Mr.  Phillips 
on  the  same  date  that  you  wrote  Judge  Archbald^  September  27? — ^A. 
(After  examining  paper.)  September  27;  yes,  sir. 
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Mr.  Manager  Floyd.  Mr.  President,  I  will  ask  that  the  letter  be 
marked  as  an  exhibit  and  read  in  evidence  at  this  point. 

The  PB£sn>ENT  fbo  tempore.  The  letter  will  be  marked  and  read 
by  the  Secretary. 

The  Secretary  read  the  paper,  marked  "  U.  S.  S.  Exhibit  48,"  as 
follows : 

U.  S.  S.  Exhibit  43. 
[B.  B.  Loomls.  Yloe  president.] 

The  Delawari*:,  Lackawanna  &  Western  Railboad  Co., 

90  West  Street, 
New  York,  September  27,  1911. 
Mr.  R.  A.  Phillips, 

Buperintendent  Coal  Mining  Department^  Scranton,  Pa, 

Dear  Sir  :  I  send  you  herewith  copy  of  a  letter  I  haye  this  day  written  Judge 
Archbald  in  connectioTi  with  the  settlement  of  the  Boland  case.  As  you  must 
know,  the  figures  Mr.  Watson  has  suggested  in  settlement  are  simply  ridiculous. 
*  In  the  first  place,  you  are  too  familiar  with  the  merits  of  his  claims  as  to  our 
having  set  fire  to  the  Holden  dump,  or  diverting  water  from  his  wnshery,  or  as 
to  our  preventing  him  from  selling  the  washery  at  an  advantageous  figure,  for 
me  to  enter  into  any  discussion  of  them.  In  other  words,  I  think  you  will  agree 
with  me,  he  would  have  a  pretty  hard  time  to  go  into  court  and  make  out  a 
case  in  any  of  these  claims. 

Assuming  we  were  obliged  to  adopt  the  freight  rates  which  have  recently  been 
established  by  the  commission  in  the  Meeker  case.  In  this  award  the  commis- 
sion reduced  the  freight  rate  on  buckwheat  coal  to  tidewater  to  $1.15  per  ton. 
They  did  not,  however,  reduce  the  rates  on  rice  and  barley.  In  other  words, 
they  O.  K'd  the  present  rates  on  these  two  smaller  sizes  and  it  is  fair  to  assume, 
after  doing  so,  they  will  not  grant  a  lower  rate  to  Mr.  Boland.  Assuming  that 
Mr.  Boland  is  entitled  to  reparation  on  the  buckwheat  shipments  he  has  made 
over  our  line  since  he  has  been  operating  his  washery,  based  on  the  findings  in 
the  Meeker  case,  our  freight  department  state  he  could  not  recover  but  $3,774.64. 

As  to  the  purchase  of  his  washery,  I  think  you  will  agree  we  are  not  par- 
ticularly keen  to  purchase  old  washery  machinery.  We  have  plenty  of  that  on 
hand  ourselves,  and  the  building  and  bank  seem  to  be  of  little  or  no  value. 

Taking  all  the  matters  into  consideration,  as  enumerated  in  Mr.  Seager*s  let- 
ter, copy  of  which  is  attached  hereto,  I  doubt  if  we  care  to  make  any  offer  to 
Mr.  Watson.  I  can  see  no  objection,  however,  to  your  meeting  him  and  ex- 
plaining to  him  our  position. 

From  the  above  you  will  note  we  would  not  be  warranted  In  paying  in  settle- 
ment of  this  claim  more  than  from  $15,000  to  $20,000,  instead  of  $161,680.  I  do 
not  think  we  even  want  to  put  ourselves  in  position  of  making  an  offer  to  Mr. 
Watson  of  $15,000  to  $20,000,  but,  as  stated  above,  I  can  see  no  particular  ob- 
jection to  explaining  to  him  the  reasons  for  our  position. 
Tours,  Tery  truly,  , 


Vice  President, 

The  Secretary.  In  the  first  paragraph  of  the  letter,  after  the  word 
" figures,"  there  is  written  in  pencu  "Mr.  Watson,"  the  word  " he " 
being  stricken  out*  and  after  the  words  "buckwheat  coal  to  tide- 
water," in  the  third  paragraph,  there  is  written  in  pencil  "  to  $1.15." 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Loomis,  please  state  if  shortly 
after  that  letter  you  received  a  letter  from  Mr.  Watson  concerning 
this  settlement? — ^A.  Yes;  I  did. 

Q.  Will  you  examine  the  paper  I  send  you  and  state  whether  that 
is  the  letter? — ^A.  (After  examination.)  It  is. 

Q.  Please  state  the  date  of  the  letter. — A.  October  2, 1911. 

Mr.  Manager  Floyd.  Mr.  President,  we  ask  that  this  be  marked 
as  an  exhibit  and  be  read  in  evidence  at  this  point. 
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The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  44. 
t George  M.  Watson,  attorney  at  law,  Scranton,  Pa.    In  re  claim  of  Marian  Coal  Co.] 

October  2,  1911. 

Mr.  E.  E.  LooMis, 

Vice  President  Delaware,  Lackawanna  d  Western  Railroad  Co., 

90  West  Street,  New  York  City. 

Dear  Sib:  In  relation  to  a  matter  existing  between  the  Marian  Coal  Co.  and 
your  road  and  coal  department,  and  also  a  claim  against  the  traffic  department 
of  your  road  which  I  have  had  under  consideration  here  and  with  which  I  pre- 
sume you  are  more  or  less  familiar,  I  decided  after  a  conference  with  your 
Mr.  Phillips,  of  the  coal  department,  to  ask  for  a  meeting  with  you  and  the 
president  of  your  road,  Mr.  Truesdale,  if  convenient,  at  the  earliest  time  yoa 
could  find  your  way  clear  to  meet  me  either  in  New  York  or  Scranton.  If 
you  will  kindly  advise  me  either  by  wire  or  letter,  I  will  hold  myself  in  readi- 
ness to  meet  you  on  a  few  hours'  notice. 

I  am,  very  truly,  yours,  G.  M.  Watson. 

Q.  (By  Mr.  Manager  Floyd.)  I  will  ask  you  to  state  if  about  the 
same  time  you  received  a  letter  from  Judge  Archbald  pertaining  to 
the  same  subject  matter ;  and,  if  so,  examine  the  paper  I  send  to  you 
and  see  whether  that  is  the  letter. — ^A.  (After  examination.)  It  is. 
October  3,  1911. 

Mr.  Manager  Floyd.  Mr.  President,  I  will  ask  that  it  be  marked 
as  an  exhibit  and  be  read  in  evidence  at  this  point. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  45. 

m 

United  States  Commerce  Coubt, 

Washinffton,  October  8,  1911. 

E.  B.  LooMis,  Esq., 

Vice  President  Delaware,  Lackawanna  d  Western, 

90  West  Street,  New  York  City. 

My  Dear  Mb.  I^iOOmis  :  I  understand  that  there  has  been  a  suggestion  that  Mr. 
Watson  meet  you  and  possibly  also  Mr.  Truesdale,  and  that  Mr.  Watson  has 
written  asking  for  an  appointment.  It  seems  to  me,  if  I  may  be  permitted  to 
aay  so,  that  this  is  a  very  good  idea.  It  will  give  you  an  opportunity  to  dlscusa 
the  Boland  claim  with  Mr.  Watson  upon  a  somewhat  different  basis  than  CoL 
Phillips  could,  representing  the  coal  department. 

I  have  little  doubt  but  that  it  will  appear  so  to  you,  and  it  may  be  altogether 
unnecessary  for  me  to  write  about  it.    But  I  am  sure  you  will  not  take  it  amiss 
to  have  me  do  so,  and  I  shall  hope  that  a  settlement  may  yet  be  reached  in  that 
way.    There  is  nothing  like  a  personal  interview  to  bring  about  such  a  result. 
Yours,  very  truly, 

R.  W.  Abohbalo. 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Loomis,  I  will  ask  you  to  ex- 
amine this  paper  and  see  if  that  is  the  letter  you  received  from  Mr. 
Phillips  relating  to  the  same  transaction. — A.  (After  examination.) 
It  is;  dated  September  28,  1911. 

Mr.  Manager  Floyd.  We  ask  that  it  be  marked  as  an  exhibit  and 
read  at  this  point. 
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The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  46. 

CForm  C.  M.  D.  92-A.     12-10.     Lackawanna  Ballroad.     R.  A.  Phillips,  superintendent; 

C.  B.  Tol>e7»  assistant  superintendent.] 

The  Delawabe,  Lackawanna  &  Western  Railboad  Ck).» 

Goal  Mining  Department, 
Scranton,  Pa.,  Beptemher  28,  1911. 
Mr.  E.  E.  LooMis, 

Vice  President,  Netc  York,  N,  Y. 
Dear  Sib  :  I  have  your  letter  of  the  27th  instant  relative  to  conference  that  I 
have  had  with  Attorney  Watson  in  connection  with  Marian  Goal  Go.  matters, 
and  would  say  that  I  agree  with  you  in  this  matter  and  will  arrange  to  handle 
it  as  outlined  in  your  letter. 

Yours,  truly,  R.  A.  Phillips. 

Q,  (By  Mr.  Manager  Flotd.)  Mr.  Loomis,  to  refresh  your  mem- 
ory, I  will  ask  you  to  examine  this  paper  and  state  if  it  is  a  letter 
from  Mr.  Rine  reporting  his  action  in  tne  matter. — A.  (After  exami- 
nation.) It  may  be;  I  can  not  say  positively.  I  assume  that  it  is. 
It  is  not  on  his  letterhead,  but  I  assume  that  it  is.    I  do  not  recall  it. 

Mr.  Manager  Floyd.  We  will  not  offer  it  at  this  point,  then. 

Mr.  WoRTHiNGTON.  Will  you  let  me  look  at  it? 

Mr.  Manager  Floyd.  Yes,  sir.  I  say  we  are  not  offering  it  at  this 
point. 

Mr.  WoRTHiNOTON.  I  Understand. 

Q.  (Bv  Mr.  Manager  Floyd.)  I  will  ask  you  to  state  whether  or 
not  you  had  any  other  conference  or  conversation  with  Judge  Arch- 
bald  in  regard  to  this  proposed  negotiation  or  settlement,  except  the 
one  who  testified  to  in  the  beginning  of  your  testimony;  and  if  so, 
when  and  where? — A.  One  short  interview  in  my  office  in  New  York. 

Q.  As  nearly  as  you  can,  please  state  the  date  when  it  was. — 
A.  That  was  tietween  September  1  and  October  5.  That  is  as  near 
as  I  can  come  to  it.  It  was  during  the  time  that  I  was  investigating 
the  actual  value  of  the  Boland  claim,  when  I  was  awaiting  my  re- 
ports from  the  traffic  department  and  from  the  coal-mining  depart- 
ment. 

Q.  Then,  if  I  understand  you,  it  was  between  the  1st  of  September 
and  the  5th  of  October? — A.  Yes,  sir. 

Q.  What  did  Judge  Archbald  say  to  you  in  that  conference? — A. 
It  was  nothing  but  a  friendly  conference.  We  did  not  enter  into  the 
merits  or  discuss  it  in  any  way. 

Q.  But  as  nearly  as  you  can  remember,  how  did  it  come  about  and 
what  did  he  say  ? — ^A.  He  simply  wanted  to  know,  not  having  heard 
from  me  in  any  way,  what  progress  was  being  made,  and  I  told  him 
I  would  call  for  these  reports  and  just  as  soon  as  I  heard  from  these 
people  I  would  let  him  know. 

Q.  What  progress  was  being  made  about  what? — A.  What  prog- 
ress was  being  made  toward  fmding  out  the  value  of  this  property. 
In  other  words,  mind  you,  Mr.  Wateon  up  to  that  time  had  received 
no  reply  from  us.  I  could  make  no  reply  until  I  received  the  report 
of  the  mining  department  and  the  traffic  department,  and  there  was 
some  time  elapsing,  mind  you,  and  it  was  during  that  time  that  the 
judge  wanted  to  faiow  what  progress  was  being  made.  I  explained 
to  him  that  I  had  called  upon  these  people  for  the  reports  and  that 
as  soon  as  I  got  the  reports  I  would  let  him  know  the  conclusions. 
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Q.  What  I  want  to  bring  out  clearly  is  whether  or  not  his  conver- 
sation related  to  the  attempted  settlement  through  Mr.  Watson  and 
himself.-^A.  I  do  not  remember  whether  the  judge  brought  up  the 

!)oint  or  I  brought  it  up.  I  simply  told  him  that  I  had  received  his 
etter  and  we  would  let  Mr.  Watson  know  what  our  conclusions  were. 

Q.  Well,  the  conversation  related  to  this  Watson  settlement? — A, 
Yes ;  we  referred  to  it  in  our  conversation. 

Q.  Or  the  attempted  settlement  through  Mr.  Watson? — ^A.  We 
referred  to  it  in  our  conversation ;  yes. 

Q.  It  related  to  thatj  that  was  the  matter  you  were  investigat- 
ing?— ^A.  Yes,  sir.  I  might  add  that  the  judge  probably  was  not  in 
my  office  10  minutes  all  told. 

Q.  Do  you  Irnow  what  he  was  doing  in  New  York  at  that  time  ? — 
A.  I  do  not. 

Q.  Did  he  mention  any  other  business? — A.  He  did  not. 

Q.  Now,  Mr.  Loomis,  state  whether  or  not  the  conference  with  Mr. 
Truesdale  and  yourself  requested  in  the  letter  from  Mr.  Watson  was 
granted;  and  ii  so,  state  when  and  where  it  took  place. — A.  It  was; 
it  occurred  in  Scranton  on  October  6. 

Q,  Who  was  present  ? — ^A.  Mr.  Watson,  Mr.  Truesdale,  Mr.  Phil- 
lips, superintendent  of  coal-mining  department;  Mr.  Tobey,  assistant 
superintendent;  and  Mr.  Reese,  attorney,  and  myself. 

Q.  And  that  was  held  on  the  6th  of  October?— A.  The  5th  of 
October^  in  Scranton. 

Q.  Did  Mr.  Watson  appear  there  and  submit  a  proposition  to  the 
officials  of  your  company — to  Mr.  Truesdale? — A.  He  did. 

Q.  What  was  that  proposition? — A.  A  settlement  for  $161,000, 
approximately. 

Q.  How  long  did  that  conference  last? — A.  I  do  not  know  that  I 
remember  exactly.  It  was  long  drawn  out.  We  got  nowhere  with 
it,  though. 

Q.  The  proposition  was  turned  down  by  your  company,  was  it? — 
A.  It  was. 

Q.  Just  tell,  as  nearly  as  you  can,  what  took  place  at  the  confer- 
ence, what  was  said,  and  what  was  discussed. — A.  He  presented  the 
case  from  their  standpoint.  He  tried  to  impress  us  with  the  impor- 
tance of  settling  it,  which  we  failed  to  see  and  declined  to  consider. 
That  ispractically  all  that  occurred.  ^ 

Q.  Wnat  was  it  that  he  was  trying  to  settle — all  the  disputes 
between  the  two  companies? — A.   xes,  sir, 

Q.  I  will  ask  you  to  state  whether  Mr.  Watson  at  that  conference 
presented  any  data  or  facts  or  referred  to  what  is  known  as  the  Meeker 
case  as  a  reason  why  you  should  settle. — ^A.  I  think  he  did  make 
some  reference  to  the  Meeker  case,  but  I  do  not  remember  what  it 
was. 

Mr.  Keed.  Mr.  President,  I  desire  to  send  up  a  question  which  I 
should  like  to  have  propounded  to  the  witness. 

The  PREsroENT  pro  tempore.  The  Senator  from  Missouri  sends  up 
a  question  which  he  desires  propounded  to  the  witness.  It  will  be 
read. 

The  Secretary  read  the  question,  as  follows : 

Q.  Tou  state  that  Judge  Archbald  was  \n  your  office  only  about  10  minutes. 
Did  be  have  any  other  business  there  except  to  discuss  the  matters  you  have 
referred  to? 
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A.  I  think  that  was  all  that  was  discussed.  He  passed  the  time  of 
day,  and  we  may  have  had  some  social  exchange  of  courtesies,  and 
that  is  all.  He  raised  this  point,  and  I  told  him  as  soon  as  I  heard 
from  these  people  I  would  let  him  know. 

Q.  (By  Sir.  Manager  Floyd.)  I  will  ask  vou  to  state  if  your 
company  at  the  time  these  negotiations  were  being  carried  on  had 
a  suit  pending  in  the  Conunerce  Court  or  were  interested  in  any  liti- 
gation before  the  Commerce  Court. 

Mr.  WoRTHLNGTON.  I  think  that  is  to  be  shown  by  the  record. 

Mr.  Manager  Webb.  That  is  admitted  in  the  pleadings,  Mr.  Presi- 
dent. 

Mr.  WoRTHiNGTON.  Then  why  prove  it? 

Mr.  Manager  Floyd.  I  think 

The  Witness.  I  know  only  from  hearsay.  I  do  not  follow  that. 
That  is  not  in  my  department,  and  I  have  nothing  at  all  to  do  with  it, 
but  I  understand  there  was. 

Q.  (By  Mr.  Manager  F^td.)  Well,  you  did  know  it,  as  a  matter 
of  fact  ? — ^A.  In  a  general  way ;  yes.  But  I  never  attended  any  of 
the  meetings. 

Q.  What  was  the  principal  reason  that  Mr.  Watson  gave  in 
this  conference  as  to  wny  the  settlement  should  be  made? — ^A.  I  beg 
your  pardon. 

Q.  What  was  the  principal  reason  or  argument  that  Mr.  Watson 
presented  to  the  officials  of  the  railroad  company  why  he  thought 
you  oug:ht  to  settle  on  a  basis  of  $161,000? — A.  He  tried  to  convince 
us  that  it  was  a  bargain ;  that  is,  that  it  was  worth  that.  He  had  an 
exaggerated  idea  of  the  value  of  the  washery. 

Q.  Did  he  say  anything  about  the  necessity  of  settling  this  litiga- 
tion on  account  of  the  ruling  of  the  Interstate  Commerce  Commission 
in  the  Meeker  case  ? — ^A.  I  think  he  did  say  it  was  desirable. 

Q.  He  ur^ed  that  as  a  reason  also? — ^A.  I  am  not  clear  on  that, 
but  I  think  he  did. 

Q.  In  one  of  these  letters,  if  I  remember  correctly  reading  it,  you 
referred  to  the  proposition  as  ridiculous  to  settle  on  the  basis  pro- 
posed by  Mr.  Watson.    Do  you  so  regard  it? 

Mr.  WORTHINGTON.  One  moment  please.  I  object  to  what  he 
thinks  now  about  it. 

Mr.  Manager  Floyd.  He  said  in  his  letter 

Mr.  WoRTHiNGTON.  He  said  in  his  letter  that  he  thought  the  claim 
was  absurd.  If  jrou  want  to  ask  him  if  he  believed  what  he  wrote, 
there  is  no  objection  to  it,  but  I  object  to  your  asking  him  what  he 
thinks  about  it  now. 

The  PREsroENT  pro  tempore.  The  Chair  understands  the  question 
to  be  whether  the  witness  is  of  the  same  opinion  as  to  the  value  at 
this  time. 

Mr.  Manager  Floyd.  That  is  the  question  exactly — whether  he 
regards  that  as  an  excessive  demand  to  settle  the  suits,  so  excessive 
as  to  be  ridiculous. 

Q.  (Bj;  Mr.  Manager  Floyd).  Do  you  still  so  regard  it? — ^A.  Cer- 
tainly; his  claim  as  to  the  value  of  the  washery  is  ridiculous.  As 
vou  probably  know,  the  findings  in  the^  case  of  the  Lackawanna 
before  the  Interstate  Commerce  Commission  were  not  based  on  the 
findings  in  the  Meeker  case.    So,  our  estimate  of  the  value  of  the 


590  IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 

claim  from  the  rate  standpoint  at  that  time  naturally  was  not  accu- 
rate, when  we  got  our  finaings  in  the  Interstate  Commerce  Commis- 
sion later.    Just  what  that  amoimts  to  I  am  not  prepared  to  say. 

Q.  I  ask  jrou  now  if  you  at  this  time  consider  a  demand  for 
$161,000  ridiculous  or  preposterous? — A.  I  could  not  answer  that 
without  getting  a  report  from  our  traffic  department  and  see  how  the 
findings  in  the  Marian  Coal  Co.  case  would  work  out,  the  same  as 
I  did  before. 

Q.  Then,  since  that  letter  was  written  the  case  of  the  Marian  Coal 
Co.  has  been  decided  bv  the  Interstate  Commerce  Commission  ad- 
verse to  your  company,  nas  it  not  ? — ^A.  It  has. 

Q.  And  you  could  not  tell  exactly  about  that  until  you  had  ascer- 
tained the  effect  of  those  findings ;  is  that  what  you  mean  ? — ^A.  That 
is  correct. 

Q.  You  say  the  rates  in  this  case  which  was  decided  a^inst  your 
company  were  not  based  upon  the  Meeker  rates  t — ^A.  They  were 
different. 

Q.  If  the  Meeker  rates  were  applied  in  your  case,  would  you 
regard  the  proposition  submitted  by  Mr.  Watson  as  ridiculous  or 
excessive? — ^A.  Yes,  sir. 

Q.  I  will  ask  you  to  state,  Mr.  Loomis,  if  the  conference  on  the 
5th  of  October  was  the  end  of  these  negotiations  through  Mr.  Watson 
about  which  Judge  Archbald  spoke  to  you? — ^A.  So  far  as  I  am  con- 
cerned, j^es,  sir. 

Q.  Did  either  of  the  Bolands  ever  afterwards  confer  with  you  look- 
ing to  further  negotiation? — ^A.  No,  sir, 

Q.  To  refresh  your  memory,  did  C.  G.  Boland  ever  call  on  you 
afterwards?' — ^A.  He  called  at  my  office,  but  we  did  not  go  into  the 
details  of  the  settlement  of  this  case,  as  I  testified  before. 

Mr.  Manager  Floyd.  That  is  all. 

Cross-examination  by  Mr.  Worthington: 

Q.  How  long  have  you  baiown  Judge  Archbald? — ^A.  I  should  say 
for  seven  or  eight  years. 

Q.  Did  you  formerly  ^ive  in  Scranton? — ^A.  Yes,  sir. 

Q,  Did  you  know  him  well  there? — ^A.  I  knew  him  as  a  citizen; 
yes,  sir. 

Q.  Was  Judge  Archbald  present  at  any  time  at  any  talk  you  had 
with  Mr.  Watson? — A.  No,  sir. 

Q.  What  do  you  mean  by  the  expression  in  one  of  these  letters  read 
in  evidence  about  setting  fire  to  something? — ^A-  That  is  one  of  the 
claims  that  Mr.  Boland  made. 

Q.  In  order  that  all  may  know  what  I  am  asking  about,  I  will  read 
this,  which  I  find  in  one  of  these  letters. 

Mr.  Manager  Floyd.  On  what  page  is  that? 

Mr.  Worthington.  At  top  of  page  1610.  This  is  your  letter  of 
Sept^nber  27,  1911,  to  Mr.  K.  A.  rhillips,  your  superintendent,  say- 
ing: 

In  the  first  place  you  are  too  familiar  with  the  merits  of  his  claims — 

That  is,  Boland's  claims,  I  take  it — 

as  to  our  having  set  fire  to  the  Holden  dump,  or  diverting  water  from  his 
washery,  or  as  to  our  preventing  him  from  selling  the  washery  at  an  advan- 
tageouB  figure,  for  me  to  enter  Into  any  discussion  of  them. 
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What  does  that  mean? — ^A.  It  means  what  it  says.  It  is  a  long 
story.  He  had  filed  a  lot  of  claims  against  us,  or  rather  he  had  made 
a  lot  of  claims  against  us  from  time  to  time  in  connection  with  all 
those  matters,  to  which  we  attached  no  importance. 

Q.  You  were  asked  whether  this  negotiation  with  Mr.  Watson 
was  to  settle  all  the  transactions  between  the  two  companies;  that 
is,  what  Mr.  Watson  wanted  you  to  settle.  Did  you  have  any  trans- 
actions between  the  Marian  Coal  Co.  and  the  Lackawanna  (3o.  then, 
except  the  suit  in  the  Interstate  Commerce  Commission? — ^A.  Yes, 
sir.  The  claims  he  wanted  to  settle  were  for  selling  the  Marian 
washery  as  well. 

Q.  But  you  did  not  have  any  litigation  with  him  about  the  Marian 
washery  ? — ^A.  No,  sir. 

Q.  Was  his  proposition  to  you  to  sell  the  washery  or  to  sell  part 
of  the  stock  of  the  Marian  Coal  Co.  ? — ^A.  To  sell  the  washery. 

Q.  Did  you  ever  hear  anything  about  any  proposition  to  you  or  to 
your  company  to  have  the  company  purchase  two-thirds  of  the  stock 
of  the  Marian  Coal  Co.  ? — ^A.  No,  sir. 

Q.  In  reference  to  the  amount  of  the  claim,  did  you  have  any 
inquiry  made  as  to  whether  Wateon's  figures  were  right  when  you 
stated  in  your  letter  of  Sei>tember  1  that  Mr.  Boland  said  there 
were  876,(X)0  tons  of  coal  shipped  by  the  washery  ?  Did  you  have 
any  investigation  made  to  see  whether  that  was  true? — ^A.  1  did  not. 

Q.  When  you  say  the  claim  was  excessive  did  you  mean  to  express 
any  opinion  as  to  whether  or  not  there  were  that  many  thousands  of 
tons  that  had  been  shipped  by  the  Marian  Coal  Co.  over  your  road? — 
A.  That  was  our  traffic  department  I  called  upon  them  for  the 
value  of  the  claim,  and  th^  based  it  on  the  Meeker  case,  which 
covered  only  the  buckwheat  coal. 

Q.  You  were  basing  your  opinion  that  it  was  ridiculous  upon  the 
report  of  the  traffic  department  and  did  not  know  yourself  ? — ^A.  No. 
sir;  I  never  figured  it  out  I  depended  upon  them  for  the  value  ox 
the  freight  claims. 

Mr.  WoKTHiNGTON.  That  is  all. 

Mr.  Manager  Flotd.  That  is  all. 

The  PREsmENT  pro  tempore.  The  witness  may  retire. 

Do  the  managers  or  the  counsel  desire  this  witness  retained? 

Mr.  WoRTHiKGTON.  I  may  say  it  is  almost  a  certainty  that  we  shall 
be  required  to  recall  him,  instead  of  now  asking  him  questions,  imder 
the  rulings  which  have  been  made. 

The  PR£sn>ENT  pro  tempore.  Under  the  present  summons? 

Mr.  WoRTHiNQTON.  Wc  are  perfectly  wifiing  that  he  shall  go  back 
to  his  duties  and  come  here  on  telegraphic  order,  if  that  is  satis- 
factory to  him. 

The  Witness.  It  is  satisfactory  to  me. 

Mr.  Manager  Floyd.  So  far  as  the  managers  are  concerned,  we 
are  willing  to  discharge  him  under  our  summons. 

The  Pbesidbnt  pro  tempore.  Does  counsel  desire  his  recall  for 
cross-examination  or  examination  in  chief? 

Mr.  WoBTHiNGTON.  I  think  under  the  rulings  which  have  been 
made  we  will  have  to  call  him  as  our  witness. 

The  PREsmENT  pro  tempore.  Very  well.  The  witness  is  then  dis- 
charged under  the  present  summons,  and,  as  the  Chair  understands  it^ 
counsel  desires  a  subpoena  for  him  as  a  witness. 
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Mr.  WoRTHiNGTON.  I  hope  we  will  not  be  put  to  that  trouble.  The 
tvitness  is  perfectly  willing  to  return  on  telegraphic  order. 

The  PREsn)ENT  fro  temfobb.  Unless  the  witness  will  respond  to 
such  a  call. 

Mr.  WoBTHiNGTON.  Very  well. 

Mr.  Manager  Floyd.  Call  Mr.  Bine. 

Edwin  M.  Rine,  being  duly  sworn,  was  examined  and  testified  as 
follows : 

Q.  (By  Mr.  Manager  Floyd.)  Please  state  your  name  and  place  of 
residence. — ^A.  Edwin  M.  Rine,  Scranton,  Pa. 

Q.  Are  you  connected  in  any  way  with  the  Delaware,  Lackawanna 
&  Western  Railroad  Co.? — A.  Yes,  sir;  ^neral  superintendent. 

Q.  Were  you  connectod  with  that  railroad  company  in  August, 
1911  ?— A.  Yes,  sir. 

Q.  In  the  same  capacity  f — A.  Assistant  general  superintendent  at 
that  time. 

Q.  I  will  ask  you  to  state  if  some  time  in  August,  1911,  or  about 
that  time,  Mr.  Loomis  gave  you  directions  to  confer  with  one  Mr. 
Watson,  an  attorney  of  Scranton  ]f— A.  Yes,  sir ;  he  did. 

Q.  What  did  he  tell  you? — A.  He  asked  me  if  I  knew  Mr.  Watson, 
an  attorney. 

Q.  What  Watson  was  that? — ^A.  George  M.,  I  believe,  are  his  ini- 
tials. I  replied  that  I  did  know  him.  He  asked  me  to  see  him  and 
see  what  he  had  to  propose  in  the  way  of  a  settlement  of  the  differ- 
ences between*  the  Delaware,  Lackawanna  &  Western  and  the  com- 
pany Mr.  Watson  represented,  which  he  represented  to  be  the  Marian 
Coal  Co. 

I  called  Mr.  Watson  to  my  office,  and  he  advised  me  he  had  not  had 
time  to  go  over  the  papers  in  connection  with  the  case,  but  that  as 
£>oon  as  he  had  time  he  would  call  me  up  and  c(mfer  with  me.  In 
perhaps  10  days,  or  perhaps  less,  he  called  me  up  and  said  he  was 
ready  to  discuss  the  matter.  I  told  him  Mr.  Phillips,  the  general 
manager  of  the  coal  department,  had  returned  to  Scranton,  and  that 
he  could  call  him  up  and  confer  with  him. 

Q.  Have  you  repeated  all  that  occurred  between  Mr.  Loomis  and 
yourself  when  he  gave  you  the  instructions? — ^A.  Yes,  sir;  to  the  be^ 
of  my  recollection. 

Q.  Did  he  give  you  any  information  as  to  why  or  upon  whose 
reconunendation  he  wanted  you  to  see  Mr.  Watson? — ^A.  I  do  not 
recollect  that  he  did.  I  would  not  have  asked  him.  When  he  asked 
me  to  go  down  and  see  Mr.  Watson,  I  complied  with  his  request* 

Q.  Did  he  tell  you  anything  to  the  enect  that  he  had  received 
information  that  a  settlement  could  be  had  through  Watson? — A.  I 
do  not  recollect  that  he  did ;  no,  sir.  He  asked  me  to  find  out  what 
Mr.  Watson  had  to  propose. 

Q.  I  will  ask  you  if  you  did  not,  when  you  were  before  the  Judi- 
ciary Committee  of  the  House,  state  in  substance  that  Mr.  Loomis 
told  you  that  it  had  been  intimated  to  him  that  a  settl^nent  of  the 
case  mi^ht  be  made  through  Mr.  Watson  and  ask  you  to  go  to  Mr. 
Watson^  office. — A.  Whatever  I  testified  to  before  the  Judiciary 
Committee  is  correct. 

Q.  I  will  ask  you  to  state  now,  since  your  attention  has  been  called 
to  it,  if  you  do  not  remember  that  Mr.  Loomis  did  tell  you  that  be 
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had  some  kind  of  an  intimation  or  suggestion  that  Mr.  Watson  was 
in  a  position  to  make  a  settlement. — ^A.  He  may  have  said  so.  I  can 
not  recollect  it  at  this  time. 

.  Q.  At  page  1653  of  the  hearings  before  the  Judiciary  Committee 
I  will  read  the  question  and  then  read  the  answer.  Listen  to  it^ 
Mr.  Bine. 

The  Chairman.  State  In  your  own  way,  Mr.  Rine,  all  that  you  know  regard- 
ing the  negotiations  for  the  sale  of  the  stock  or  properties  of  the  Marian  Goal 
Co.  to  the  Lackawanna  Railroad,  or  for  the  settlement  of  the  ease  between  that 
coal  company  and  the  railroad  company  before  the  Interstate  Commerce  Com- 
mission. 

Mr.  RiNE.  Mr.  Chairman,  I  know  very  little  about  the  matter,  except  that  one 
day  Mr.  Loomis  stated  to  me  that  it  had  been  intimated  to  him  that  there  was 
a  possibility  of  a  settlement  of  the  case,  and  he  requested  me  to  call  on  Attorney 
George  Watson  in  reference  to  the  matter. 

Did  you  not  so  swear  before  the  Judiciary  Committee  of  the 
fiouse  ? 

A.  If  it  is  down  there,  yes,  sir;  I  swore  that.  I  swore  to  what- 
ever they  took  down  that  day  I  was  here. 

Q.  It  is  down  here. — ^A.  Then  I  swore  to  it. 

Q.  Is  not  that  a  fact? — A.  To  the  best  of  my  recollection. 

Q.  (Handing  paper.)  Now,  I  will  ask  you  to  examine  this  paper. 
Is  it  a  copy  oi  a  letter  that  you  sent  to  Mr.  Loomis  in  regard  to 
this? — A.  (Examining.)  I  believe  it  is. 

Mr.  WoRTHiNGTON.  May  I  look  at  it? 

Mr.  Manager  Floyd.  It  is  Exhibit  136.  [Handing  paper  to  the 
witness.]  You  say  you  think  that  is  your  letter  to  Mr.  Loomis? — ^A. 
(Examining.)  I  believe  it  is;  yes,  sir. 

Q.  Are  you  satisfied  it  is  ? — A.  1  could  not  swear  to  it  unless  I  had 
the  original. 

Q.  To  the  best  of  your  recollection  this  is  a  copy  of  the  letter  you 
sent  to  Mr.  Loomis  f— A.  To  the  best  of  my  recollection  I  made  a 
report  similar  to  that  to  Mr.  Loomis  as  a  result  of  my  conference 
with  Mr.  George  M.  Watson. 

Q.  Did  you  not  put  this  exhibit  in  evidence  before,  the  Judiciary 
Committee? — ^A.  I  do  not  know  whether  I  put  in  that  or  whether  it 
was  one  similar  to  it 

Q.  Similar  to  that? — A.  Yes;  something  similar  to  that. 

Q.  You  put  in  only  one  letter  ? — A.  That  is  all  I  put  in ;  yes,  sir. 

Mr.  Manager  Floyd.  Mr.  President,  we  will  ask  that  it  be  read 
with  the  notation  on  it 

The  President  pro  tempore.  It  will  be  read,  without  objection. 

Mr.  WoRTHiNGTON.  I  havc  not  seen  the  notation. 

Mr.  Manager  Floyd.  It  is  just  the  exhibit 

Mr.  WoRTHrNGTON.  Very  well. 

The  Secretary  read  as  follows : 

U.  S.  S.  BzHiBiT  49. 

August  25,  1911. 
Mr.  B.  B.  Loomis: 

In  accordance  with  yonr  request,  I  met  Attorney  Watson  my  office  this 
afternoon ;  conferred  with  him  re  subject  we  discussed.  He  has  agreed  to  see 
Mr.  Boland  and  report  results  shortly. 

Respectfully,  . 

81526— S.  Doc.  1140,  vol  1, 62-3 88 
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Q.  (By  Mr.  Mana^r  Floyd.)  Mr.  Bine,  Mr.  Phillips  then^  as  I 
understand  it,  took  charge  of  the  matter  ? — A.  I  assume  he  did.  I 
never  heard  anything  more  about  it. 

Q.  You  did  not  know  more  about  it  yourself? — ^A.  No,  sir;  I  did 
not 

Q.  I  will  ask  you  to  state  whether  Mr.  Loomis  informed  you  as  to 
who  had  intimated  that  a  settlement  could  be  brought  about  through 
Mr.  Watson. — A.  He  did  not. 

Q.  Did  jou  knowf — ^A.  No,  sir;  I  had  no  means  of  knowing  how 
Mr.  Loomis  brought  this  about. 

Q.  He  did  not  inform  you,  then,  who  had  intimated  to  him  that 
a  settlement  could  be  made  ? — ^A.  No,  sir ;  he  did  not. 

Q.  And  you  went  and  did  what  he  instructed  you  to  do  and  made 
your  report? — A.  Yes,  sir. 

Q.  Is  that  all  you  mow  about  the  case? — ^A.  All,  I  think.  There 
is  another  little  item  here.  I  do  not  want  to  be  called  back,  and  you 
miffht  as  well  have  it  all. 

Q.  You  have  in  your  mind  what  it  is? — ^A.  Yes.  Before  I  called 
Mr.  Watson  up  I  called  Mr.  Boland  on  the  telephone  and  asked  him 
if  Mr.  Watson  had  been  delegated  by  him  to  represent  him,  and  he 
said  he  had. 

Q.  Tell  us  which  one  of  the  Bolands.— A.  William  P.  Boland. 

Q.  After  you  received  your  instructions  from  Mr.  Loomis  you 
called  him  up  over  the  phone? — ^A.  Yes,  sir. 

Q.  And  asKed  him  wnether  or  not  Mr.  Watson  was  authorized  to 
represent  him,  and  he  told  you  he  was  ? — A.  Yes,  sir ;  he  told  me  he 
was. 

Q.  Why  did  you  do  that,  Mr.  Sine? — ^A.  I  can  not  say  why  I  did 
it,  any  more  than 

Q.  Did  Mr.  Loomis  instruct  you  to  do  that  ? — ^A.  He  did  not.  I 
know  Mr.  Boland  quite  well.  I  wanted  to  be  sure  of  mv  ground 
before  I  did  it.  I  had  seen  from  the  newspapers  that  Mr.  "Reynolds 
had  been  handling  the  case,  and  I  wanted  to  be  sure  there  was  no 
mistake. 

Q.  You  knew  or  had  seen  in  the  newspapers  that  Mr.  Reynolds 
was  handling  the  case  ? — ^A.  Yes,  sir. 

Q.  Mr.  Reynolds  did  continue  to  handle  the  case,  did  he  not? — 
A.  I  do  not  know  anything  about  that. 

Q.  You  wanted  to  be  sure  that  Mr.  Watson  had  authority? — ^A. 
Yes,  sir. 

Mr.  Manager  Floyd.  That  is  all. 

Cross-examination  by  Mr.  Simpson  : 

Q.  Mr.  Rine,  did  you  have  any  conversation,  either  verbal  or 
written,  with  Judge  Archbald  in  relation  to  the  matter  at  any  time? — 
A.  Not  to  my  knowledge. 

Mr.  Simpson.  That  is  all. 

Mr.  Manager  Floyd.  So  far  as  we  are  concerned,  this  witness  may 
be  discharge!.  ' 

Mr.  WoRTHiNGTON.  That  is  satisfactory  to  us,  Mr.  President. 

The  President  pro  tempore.  The  witness  is  finally  discharged. 


IMPEAOHMENT  OF  BOBEBT  W.  ABCHBALD.  595 

Beese  A.  Phillips,  having  been  duly  sworn,  was  examined,  and  testi- 
fied as  follows: 

Q.  (By  Mr.  Manager  Fix) yd.)  Mr.  Phillips,  please  state  your  name 
and  place  of  residence. — A.  Reese  A.  Phillips^  ocranton.  Pa. 

Q.  State  if  you  are  in  any  way  connected  with  the  Delaware,  Lack- 
awanna &  Western  Railroad  Co. ;  and  if  so,  please  state  your  connec- 
tion with  it. — ^A.  I  am  general  manager  of  the  coal-mining  depart- 
ment. 

Q.  Were  you  occupjring  the  same  position  with  the  company  in 
August,  1911  ? — A.  I  am  not  quite  sure  whether  I  was  general  man- 
a^r  then  or  general  superintendent  of  the  coal-mining  department, 
either  one  of  the  two. 

Q.  Either  one  or  the  other? — ^A.  Yes,  sir. 

Q.  Now,  Mr.  Phillips,  I  will  ask  you  to  state  whether  or  not  about 
August  11  you  received  any  instructions  from  Mr.  Loomis  in  regard 
to  a  settlement  of  the  affairs  of  the  Marian  Coal  Co.  and  the  railroad 
company,  and  if  so,  just  state  the  facts  in  regard  to  it — ^A.  I  had 
no  instructions  from  Mr.  Loomis.  Mr.  Rine,  the  superintendent  of 
the  railroad  department,  advised  me  that  Mr.  Loomis  was  in  town 
during  my  absence  and  stated  that  when  I  returned  home  I  was  to 
get  in  touch  with  Mr.  George  Watson,  an  attorney  at  law  in  Scran- 
ton,  in  relation  to  receiving  a  proposition  from  Mr.  Watson  toward 
the  settlement  of  some  disputes  the  Marian  Coal  Co.  had  against  the 
Lackawanna  Railroad. 

Q.  Under  instructions  from  Mr.  Rine  you  took  that  matter  up 
with  Mr.  Watson  ? — ^A.  Yes,  sir. 

Q.  Immediately? — ^A.  Lnmediately;  yes,  sir. 

Q.  Just  state  what  occurred,  what  Mr.  Watson  proposed. — A. 
I  called  Mr.  Watson  on  the  telephone  a  day  or  two  after  Mr.  Rine 
iiotified  me  and  I  think  Mr.  Watson  came  to  my  office  and  stated  he 
was  not  prepared  at  that  time  to  give  me  a*^  proposition  for  the 
reason  that  the  officials  of  the  Marian  Coal  Co.  were  preparing  a 
statement  showing  the  amount  of  money  or  the  total  amount  of  the 
various  claims  that  they  had  against  our  company.  A  few  days 
later  Mr.  Watson  called  me  on  the  telephone  and  said  he  was  pre- 
pared to  meet  me,  and  he  came  over  to  tne  office  with  a  large  bundle 
of  papers.  He  started  out  by  saying  that  he  had  an  itemized  list  in 
his  possession  of  the  various  claims  and  called  off  a  number  of 
claims;  that  is,  the  amount  of  the  claims.  Among  them  was  three 
hundred  and  some  odd  tons  of  coal  at  forty  and  some  odd  cents  per 
ton  that  Mr.  Boland  claimed  he  had  been  overcharffed  in  transporta- 
tion, that  amounted  to  over  $161,000.  Watson  said  that  they  would 
strike  off  or  reduce  that  amount  somewhat  but  he  said  he  would 
make  his  claim  $161,000;  that  is,  make  his  proposition  $161,000  flat. 

Q.  Now,  state  if  after  he  made  that  proposition  you  had  any  in- 
vestigation made  in  regard  to  the  property  looking  to  a  settlement — 
A.  I  told  Mr.  Watson  at  that  time  tnat  from  my  knowledge  of  the 
Marian  Coal  Co.'s  j)roperty  his  proposition  was  preposterous,  and 
that  I  would  submit  it  to  Mr.  Loomis,  our  vice  president,  which  I  did 
in  a  letter. 

Q.  ^Handing  paper.)  Mr.  Phillips,  I  will  ask  you  to  examine 
Exhibit  43  and  state  whether  or  not  that  is  a  copy  of  the  letter. — 
A.  (Examining.)  This  is  not  the  letter  I  sent  to  Mr.  Loomis. 
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Q.  I  asked  you  if  that  was  a  copy  of  the  letter. — A.  No,  sir; 
it  is  hot. 

Mr.  Manager  Floyd.  It  is  the  letter  from  Mr.  Phillips  to  Mr. 
Loomis  that  I  wanted. 

The  President  pro  tempore.  All  those  letters  have  been  identified, 
have  th^  not? 

Mr.  Manager  Floyd.  Yes,  sir. 

fTo  the  witness.]  Have  you  a  copy  of  that  letter? — A.  With  me? 

Q.  Yes,  sir. — ^A.  No,  sir. 

Mr.  Manager  Floyd.  It  is  the  letter  from  Phillips  to  Loomis 
maMng  a  report. 

Exhibit  39  was  handed  to  the  manager. 

Q.  (By  Mr.  Manager  Floyd.)  Do  you  remember  the  date  of  your 
report? — ^A.  Some  time  in  September.    I  do  not  recall  the  date. 

Q.  (Handing  paper.)  I  will  ask  you  to  examine  that  letter  and  see 
whether  or  not  it  is  the  letter  you  wrote  to  Mr.  Loomis. — A.  (Ex- 
amining.) That  is  my  letter  to  Mr.  Loomis,  yes,  sir;  under  date  of 
Septenmer  1,  1911. 

Q.  And  in  that  letter  you  reported  to  Mr.  Loomis  your  views  about 
it? — ^A.  Yes,  sir. 

Mr.  Manager  Floyd.  The  letter  is  already  in  evidence,  and  I  do 
not  desire  to  advert  to  it  further  than  to  identify  it 

The  Witness.  That  is  not  the  letter  I  reported  my  views  in.  That 
is  the  letter  the  result  of  the  conference  I  had  with  Mr.  Watson. 

Q.  (By  Mr.  Manager  Floyd.)  Is  there  still  another  letter?  Have 
you  a  copy  of  the  letter  in  which  you  reported  your  views? — A.  I 
have  no  copy  of  any  correspondence  with  me. 

The  PfiEsroENT  pro  tempore.  That  letter  has  been  already  identi- 
fied and  read  in  evidence,  and  it  is  not  disputed. 

The  Witness.  I  have  heard  it  read. 

Mr.  Manager  Floyd.  It  has  been  read  in  evidence. 

The  President  pro  tempore.  It  has,  and  is  not  disputed. 

Mr.  Manager  Floyd.  Very  well,  that  is  sufficient. 

[To  the  witness.]  Mr.  Phillips,  I  will  ask  you  to  state  any  fur- 
ther steps  that  were  taken  in  regard  to  this  negotiation  with  Watson 
in  which  you  were  concerned  in  any  way.  First,  I  will  ask  vou  to 
state  if  you  ever  had  any  interview  or  conversation  or  conference 
with  Judge  Archbald  about  it  in  any  way  whatever? — ^A.  I  had  a 
conference  or  a  conversation  with  Judge  Archbald ;  yes,  sir. 

Q.  Just  state  when  that  occurred,  how  it  came  about,  and  what 
was  said. — ^A.  It  was  some  time  in  September ;  I  think  the  later  part 
of  September.  I  recall  it  was  x)n  a  Friday  evening.  I  received  a 
telephone  message  from  Judge  Archbald  in  which  he  asked  me  if  I 
would  call  and  see  him  the  next  morning  at  his  office.  I  told  him  I 
did  not  know  he  had  an  office  in  Scranton  and  asked  where  its  loca- 
tion was.  He  stated  in  the  Government  building.  I  told  him  I 
would  be  very  happy  to  call  on  him  the  next  morning.  The  next 
morning  when  I  got  to  my  office  I  had  some  other  important  matters 
to  attend  to  and  I  forgot  about  the  appointment  I  had  with  Judge 
Archbald.  Saturday  noon  while  home  at  lunch  Judge  Archbald 
called  me  and  said,  "  You  forgot  to  keep  your  appointment  with  me 
this  morning."  I  said,  "  Yes,  I  had  forgotten  about  it,  and  I  will 
call  on  you  m  the  afternoon."    He  said  he  usually  went  out  to  the 
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country  and  to  the  woods  for  a  walk  on  Saturday  afternoon.  I  told 
him  I  would  call  And  see  him  Monday  morning. 

Q.  This  conversation  was  over  the  telephone? — ^A.  This  conversa- 
tion was  over  the  telephone. 

Q.  Go  ahead. — A.  He  told  me  he  was  going  to  Washington  Sun<iay 
and  would  like  to  know  if  I  woidd  not  come  over  to  his  house  that 
evening,  which  I  did,  about  7  o'clock  Saturday  evening. 

Q.  I  will  ask  you  to  state  what  occurred — ^what  was  said. — ^A. 
When  I  got  to  Judge  Archbald's  house  he  greeted  me  and  took  me 
into  his  parlor.  Mrs.  Archbald  was  sitting  in  the  next  room.  The 
doors  were  open  between  one  room  and  the  other.  After  talking  a 
few  minutes  of  olden  times,  old  acquaintanceship  we  had,  he  finally 
asked  me  what  was  the  value  of  the  Holden  wasnery,  or  their  plant, 
down  at  the  Holden  colliery.  I  told  him  I  did  not  think  th^  value 
of  that  plant  was  very  much ;  that  if  I  was  going  in  the  coal  business 
I  did  not  know  that  I  would  take  it  for  a  gift.  He  finally  said 
Boland  has  a  number  of  claims  against  you,  and  I  says,  '*  He  has  stated 
that  he  has  a  number  of  claims."  Says  I,  "  What  do  you  refer  tOjj 
Judge  Archbald — ^these  rate  matters  or  alleged  claims  in  connection 
with  the  burning  of  the  culm  bank  and  diverting  water?"  He  says, 
"  That  is  what  I  mean,  about  the  washery ;  I  do  not  mean  anything 
about  the  rate  question." 

I  went  on  then  and  explained  in  detail  to  Judge  Archbald  all  the 
alleged  claims  that  Mr.  Boland  had  in  connection  with  the  operating 
of  the  Marian  coal  washery.  When  I  got  through  Judge  Archbald 
said,  ^^If  that  is  the  case,  the  settlement  between  the  Solands  and 
your  company  is  very  far  apart,  because,  as  I  understand  it  from," 
I  think  he  said  Mr.  Christy  Boland,  "  they  place  the  value  of  the 
washery  at  over  $60,000,"  or  something  to  that  effect.  I  told  Judge 
Archbald  that  I  did  not  care  what  value  the  Bolands  placed  on  it; 
as  to  my  value,  I  had  already  told  him.  That  was  all  the  conversa- 
tion I 'had. 

Q.  Now^  Mr.  Phillips,  to  refresh  your  memory,  did  he  not  state 
that  was  the  value  put  on  it  by  Boland  and  Watson! — ^A.  No;  he 
never  said  no  such  tning. 

Q.  Mr.  Phillips,  you  testified  before  the  Judiciary  Committee  of 
the  House,  did  you  not? — ^A.  Yes,  sir. 

Mr.  Manager  Floyd.  It  is  on  page  1807,  Mr.  Worthington. 

Mr.  Worthington.  I  have  it. 

Q.  (By  Mr.  Manager  Fix)yd.)  I  will  ask  you  to  state  if,  in  response 
to  the  following  question  by  the  chairman,  as  follows,  you  did  not 
testify  as  follows: 

The  Ohaibman.  I  do  not  know  tbat  it  has  anything  to  do  with  the  case,  bat 
what  position  has  his  son  now? 

Mr.  Phillips.  His  son  now  is  assistant  mine  foreman.  The  next  step  will 
be  this  special  engineer. 

I  went  over  to  his  house,  went  In  and  shook  hands  with  the  Jndge  and  passed 
the  time  of  evening,  and  he  says,  "  Colonel,  what  do  you  know  about  the  dalm 
of  Will  Boland  against  your  company?" 

I  says 

Did  you  make  that  statement? — ^A.  Sure.    If  it  is  there;  yea,  sir. 
That  is  just  about  what  I  said  a  little  while  ago,  I  think. 
Q.  I  am  continuing  your  answer: 

I  says,  "  You  mean  in  connection  with  his  washery  or  the  transportation  of 
coal?"    "Oh,"  he  says,  ''about  the  washery."    He  says^  "What  do  you  value 
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ttiat  washery  and  culm  bank  at?"  I  told  him,  roughly,  what  I  thought  it  was 
worth.  Then  I  recited  to  Judge  Archbald  the  entire  history  of  the  various  con- 
versations that  I  had  had  with  Mr.  Boland  in  that  connection  from  the  day  he 
got  the  lease  of  the  bank  up  until  he  filed  his  suit  with  the  Interstate  Com- 
merce Commission.  Judge  Archbald  said,  "  Well,  if  that  is  the  case.  Colonel, 
his  proposition  of  settlement,  from  what  I  can  understand  from  George  Watson 
and  what  you  tell  me,  Is  away  off."    I  said,  "  Yes,  indeed." 

Did  you  not  swear  to  that? 

A.  I  may  have  said  it,  but  I  do  not  recall  ever  mentioning  Wat- 
son's name.  I  may  have  done  it.  If  it  is  in  my  testimony,  the  chances 
are  that  I  did  say  it,  because  my  memory  was  more  fresh  then  about 
this  transaction  than  it  is  now. 

Q.  I  ask  you  if  you  did  not  make  that  statement  before  the  Judici- 
ary Committee  of  the  House? — ^A.  Sure.  If  it  is  there  in  print,  there 
is  no  question  about  it.  I  do  not  dispute  that  you  have  read  it  cor- 
rectly, Mr.  Floyd. 

Q.  If  you  said  it  then,  your  memory  would  be  more  reliable  than 
it  is  now  ? — ^A.  Oh,  yes ;  there  is  no  question  about  it 

Q,  Owing  to  the  lapse  of  time? — ^A.  Yes,  sir. 

Q.  So  he  said  that  to  you  in  that  conversation? — ^A.  Yes,  sir. 

Q.  Did  you  have  any  other  or  further  conversation  with  him  about 
it?— A.  With  Judge  Archbald? 

Q.  Yes,  sir. — ^A.  I  never  had  any  more  conversation  with  Judge 
Archbald  at  all  with  reference  to  the  matter  or  any  other  matter. 

Q.  You  knew  or  understood  that  George  Watson  was  attempting 
to  bring  about  a  settlement  of  this  difficulty  ? — ^A.  Sure.  I  had  had  a 
conference  with  George  Watson  prior  to  my  conference  with  Judge 
Archbaldj  if  I  recall  it  correctly. 

Q.  I  will  ask  you  to  state  whether  you  had  had  a  conference  with 
George  Watson  just  a  short  time  before  this  conference  with  Judge 
Archbald. — ^A.  I  think  it  was  a  few  days  before  that 

Q.  Did  you  understand  from  Loomis  that  Judge  Archbald  had 
anything  to  do  in  bringing  in  this  settlement  or  had  anything  to 
say? — ^A.  I  do  not  recall  that  Mr.  Loomis  ever  mentioned  Judge 
Archbald's  name  to  me  until  after  I  had  this  conference  at  Judge 
Archbald's  residence. 

Q.  He  did  after  that?— ^A.  He  did  after  that;  yes,  sir. 

Q.  Now  I  will  ask  you  to  state,  Mr.  Phillips,  if,  after  you  had 
made  your  report,  there  was,  to  your  knowledge,  any  further  ef- 
fort made  to  get  a  settlement  by  a  further  conference. — ^A.  I  do  not . 
know  of  any  effort  that  has  been  made  to  settle  this  transaction  on 
the  part  of  our  company  at  all. 

Q.  That  is  not  the  question.  I  am  asking  if  through  Mr.  Watson 
or  Judge  Archbald  there  was  a  further  conference  neld  with  Mr, 
Loomis  and  Mr.  Truesdale? — A.  Oh,  yes.  That  was  after  the  con- 
ference held  with  Judge  Archbald,  you  mean? 

Q.  Yes,  sir. — ^A.  Yes,  sir. 

Q.  State  what  you  know  about  that. — ^A.  In  my  letter  that  I  wrote 
to  Mr.  Loomis — ^1  think  it  was  in  that  letter  or  else  I  conferred  with 
Mr.  Loomis  over  the  telephone,  I  am  not  sure  which — I  told  him  that 
Georgje  Watson  would  like  to  make  an  appointment  to  meet  Mr. 
Loomis  and  Mr.  Truesdale  in  order  to  take  the  matter  up  with  them, 
and  that  I  had  told  George  Watson  that  I  would  try  and  arranjge 
for  such  a  conference.    T&  said,  ^^Well,  maybe  I  had  better  wnte 
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to  Mr.  Loomis  myself."  I  said,  "  I  think  maybe  you  had  better  do 
that,  George."  Mr.  Loomis  advised  me  that  he  and  Mr.  Truesdale 
were  coming  west  on  an  inspection  trip  and  would  be  in  Scranton  a 
certain  evening  and  would  meet  Mr.  Watson  in  my  office  the  next 
morning  at  10  o'clock.  I  called  up  Mr.  Watson  on  the  telephone 
and  told  him  that  our  people  would  oe  here  and  meet  him  in  my  office 
at  that  time,  10  o'clock. 

Q.  Were  you  present  at  that  conference? — ^A.  I  was;  yes,  sir. 

Q.  When  Mr.  Loomis  and  Mr.  Truesdale  were  there  ? — ^A.  Yes,  sir ; 
it  was  held  in  my  office  and  I  was  present. 

Q.  Just  state  who  were  there. — ^A.  Mr.  Truesdale,  our  president; 
the  vice  president,  Mr.  Loomis;  our  counsel,  Daniel  R.  ICeese;  Mr. 
Tobey,  the  assistant  superintendent;  George  Watson:  and  myself. 

Q.  Now  state,  Mr.  Pnillips,  your  recollection  of  what  occurred  at 
that  conference,  what  Mr.  Watson  submitted,  and  what  reasons  he 
gave  for  making  the  proposition. — ^A.  He  gave  practically  the  same 
reason  that  he  gave  to  me  in  the  conference  I  had  with  him. 

Q.  First  state  what  his  proposition  was. — ^A.  His  proposition  was 
that  for  $161,000  the  Marian  Coal  Co.  would  turn  over  their  washery 
and  their  bank  and  withdraw  all  suits  and  to  put  an  end  to  all  con- 
troversy that  was  existing  at  that  time  between  the  Marian  Coal  Co. 
and  the  Delaware,  Lackawanna  &  Western  Railroad  Co.  That  was 
Mr.  Watson's  proposition. 

Q.  What  reason  or  what  argument  did  he  make  as  to  why  the 
railroad  company  should  accept  such  a  proposition? — ^A.  I  do  not 
know.  He  read  from  this  statement  he  had  a  number  of  items,  but 
seemed  to  base  his  argument  entirely  upon  the  coal  rates;  and  as 
that  subject  was  entirely  foreign  to  me,  1  paid  very  little  attention 
to  it. 

Q.  Did  he  refer  in  any  way  in  his  argument  to  what  is  known  as 
the  Meeker  case? — ^A.  I  think  he  did.  Either  he  or  one  of  the  party 
referred  to  the  Meeker  case  as  an  illustration.  I  think  it  was  one 
of  our  officials  referred  to  the  Meeker  case  as  an  illustration  that  the 
Bolands  could  not  expect  to  recover  any  more  reparation  than  the 
rates  allowed  in  the  Meeker  case,  and  that  was  a  part  of  the  basis  on 
which  our  company  calculated  the  amount  of  money  they  would  be 
willing  to  pav  m  settlement  of  the  entire  matter. 

Q.  The  efteci  of  the  Meeker  case,  as  applied  in  the  case  of  the 
Bolands,  was  discussed  among  other  things  in  that  conference? — ^A. 
Yes,  sir;  as  I  recall  it  now. 

Q.  What  did  Mr.  Truesdale  say,  Mr.  Phillips  ? — ^A.  Mr.  Truesdale 
said  that  the  proposition  was  ridiculous,  and  he  would  not  consider 
it    In  fact,  Mr.  Watson  did  most  of  the  talking. 

Q.  The  proposition  was  turned  down? — ^A.  Oh,  yes. 

Q.  Rejected? — ^A.  Yes,  sir. 

Q.  I  will  ask  vou  to  refresh  your  memory— if  Mr.  Truesdale  did 
not  say  it  was  a  nold-up? — ^A.  Positively  he  did  not. 

Q.  He  did  not? — A.  At  least,  if  he  did,  I  did  not  hear  it,  and  I 
was  sitting  within  4  feet  of  him. 

Q.  I  was  going  to  ask  you  if  you  remember  anything  that  was 
said? — ^A.  No;  I  can  not  remember  everythinff;  I  am  not  infallible* 

Q.  You  say  now,  then,  that  if  he  did  say  that,  vou  did  not  hear 
him  or  do  not  remember  it? — A.  I  did  nc^  hear  nim,  or  I  do  not 
recall  it 
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Q.  I  will  ask  you  to  state  if,  when  you  had  vour  conference  with 
Judge  Archbald,  you  tofld  him  about  your  conferences  with  Watson 
just  a  few  days  before? — ^A.  I  do  not  recall  whether  I  did  or  not.  I 
may  have  said  that  I  had  had  a  conference  with  George  Watson  with 
regard  to  the  settlement,  and  I  may  not.  because  all  that  Mr.  Arch- 
bald  asked  me  about  was  the  value  of  tne  Marian  washery  and  the 
claims  of  the  Bolands  against  our  company  in  connection  with  the 
operating  of  that  washery.  I  may  have  mentioned  Watson's  name; 
I  do  not  know.  My  evidence  before  your  conmiittee  ought  to  dis- 
close it  if  I  did.    My  memory  was  fresher  then  than  it  is  now. 

Q.  You  said,  if  I  understood  you,  that  you  went  over  in  detail 
the  proposition? — ^A.  Not  the  deteils,  bear  in  mind,  of  the  proposi- 
tion, but  the  details  of  the  claims  or  the  alleged  claims  that  Mr. 
Boland  had  against  our  company  in  connection  with  the  operating  of 
the  Marian  washery,  such  as  setting  the  culm  bank  afire,  of  which  we 
owned  ourselves  27  per  cent,  and  the  drying  up  of  the  creek  or  divert- 
ing some  water  from  it,  and  a  number  of  other  claims  that  I  do  not 
recall  just  at  present. 

Q.  From  whom  did  you  get  the  information  about  their  conten- 
tions— from  Mr.  Watson? — A.  What  contentions? 

Q.  About  them  claiming  this? — ^A.  I  got  that  from  Mr.  Boland. 
Mr.  Boland  was  operating  a  little  washery  that  they  had  down  there, 
and  when  they  were  operating  it  if  he  had  any  grievance  he  would 
always  bring  it  up  with  me.  He  imagined  that  we  were  trying  to 
stop  the  wheels  of  his  washery  at  work.  I  would  go  down  there  and 
help  him  and  try  to  do  what  I  could  to  assist  him  with  his  washery. 

Q.  I  am  not  asking  you  about  that.  You  said  that  you  discussed 
that  matter  fully  with  Judge  Archbald  and  never  mentioned  Wat- 
son's connection  with  it? — ^A.  I  can  not  say  that  I  mentioned  Mr. 
Watson's  connection  with  the  case  at  all.  I  may  have  mentioned  his 
name ;  I  do  not  recall.  If  it  is  in  my  testimony  before  the  Judiciary 
Committee,  I  did ;  if  it  is  not,  I  did  not. 

Q.  I  am  asking  you  about  your  present  recollection  ? — ^A,  My  pres- 
ent recollection  is,  as  I  have  told  you  three  or  four  times,  that  I  do 
not  recall  ever  mentioning  George  Watson's  name  in  the  conference 
that  I  had  with  Judge  Archbald. 

Q.  In  the  testimony  quoted  some  reference  was  made  to  Judge 
Archbald's  son.  He  was  in  the  employ  of  the  railroad  at  that 
time? — A.  Yes,  sir. 

Q.  Mr.  Phillips,  when  you  were  at  the  final  conference  did  you 
understand  that  Judge  Archbald  had  had  anything  to  do  with  these 
Watson  negotiations? 

Mr.  WoRTHiNGTON.  I  objcct  to  a  question  about  what  the  witness 
understood,  Mr.  President. 

Q.  (By  Mr.  Manager  Floyd.)  Did  you  know  through  the  officers 
of  your  company  that  had  been  investigating  this  matter,  that  Judge 
Archbald  had  any  connection  with  this  proposed  negotiation  or  had 
anything  to  do  with  it? — A.  I  do  not  thmk  I  had  any  knowledge  of 
it  at  that  time.  Later  on,  it  may  be  a  day  after  that  conference,  or^ 
a  week  or  two  later,  Mr.  Loomis  inquired  of  me  if  I  knew  why 

Mr.  WoRTHiNGTON.  We  object  to  subsequent  conversations  between 
Mr.  Loomis  and  the  witness. 

The  PRESmENT  pro  tempore.  The  witness  can  answer  the  question 
whether  or  not  he  knew  it. 
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Mr.  Manager  Fu)yD.  That  is  all  I  am  asking. 

Mr.  WoBTHiNGTON.  What  I  am  brining  out  is  that  this  is  some- 
thing which  occurred  after  these  negotiations  were  all  over. 

Mr.  Manager  FiiOTD.  I  asked  him  ''  at  the  conferences  before  they 
were  over"  ? 

Mr.  WoBTHiNGTON.  At  the  conferences  ? 

Mr.  Manager  FiiOYD.  At  the  final  conference. 

The  WrrNEss.  No ;  I  do  not  think  so. 

Q.  (By  Mr.  Manager  FiiOTo.)  He  did  not  know  anything  about 
it? — ^A.  No,  sir. 

Q.  Now,  I  will  ask  you  to  state  if,  immediately  after  that  con- 
ference, you  did  receive  information  of  Judge  Archbald's  connec- 
tion with  it  f 

Mr.  WoRTHiNQTON.  I  wiU  object  to  that. 

Q.  (By  Mr.  Manager  Floyd.)  Or  the  next  day  ? 

Mr.  WoRTHiNOTON.  It  has  already  appeared  that  that  terminated 
Mr.  Watson's  connection  with  it  The  managers  have  proved  by 
Mr.  Christy  Boland  that  Mr.  Watson's  connection  with  tnis  matter 
terminated  immediately  after  that  conference.  If  this  was  anything 
that  took  place  in  the  way  of  carrying  on  the  negotiations  for  that 
settlement,  of  course  I  would  not  object  to  it.  We  have  not  very 
much  objected  to  that,  but,  as  I  understand,  any  recital  of  conversa- 
tion between  persons  who  had  been  parties  to  the  conference  after 
it  was  all  over,  something  that  occurred  after  the  negotiations  were 
all  over,  which  had  reference  to  a  past  transaction,  oi  course  can  not 
affect  Judge  Archbald. 

The  PEEsmENT  pbo  tempore.  The  Chair  presumes  the  purpose  of 
the  testimony  is  to  show  what  influences  were  brought  to  bear  upon 
representatives  of  the  railroad  at  that  time ;  and  if  he  did  not  know 
it  at  that  time,  of  course  it  is  not  pertinent  tiiat  he  did  know  it  after- 
wards. 

Mi*.  Manajger  Floyd.  Mr.  PresidenL  we  have  some  evidence  to 
show  that  alter  that  conference  Mr.  Watson  wired  Judge  Archbald 
and  came  to  Washington  for  some  purpose.  We  expect  to  connect 
that  up. 

The  PfiEsmEKT  fbo  tempore.  If  counsel  will  state  that  they  pro- 
pose to  do  that,  then  they  are  at  liberty 

Mr.  WoRTHiNGTON.  Of  coursc,  if  they  propose  to  show  that  he  had 
anything  to  do  with  that  telegram  or  with  Mr.  Watson's  coming 
here,  we  would  not  rise  for  a  moment  to  object.  But  I  should  like 
to  interpose  here  and  ask  a  question  of  the  witness,  as  I  have  a  right 
to  do,  I  think,  to  find  out  when  this  conversation  occurred,  so  that 
we  may  know  whether  it  is  anything  that  is  competent  or  not.  If, 
for  instance,  Mr.  Loomis  and  Col.  Phillips 

Mr.  Manager  Floyd.  We  object  to  counsel  making  a  statement. 
He  can  ask  a  question. 

The  President  pro  tempore.  Counsel  can  ask  the  question. 

Mr.  Worthington  (to  the  witness).  I  want  to  ask  you  whether  or 
not  you  did  not  testify  before  the  Judiciary  Committee  in  this  way : 

But  several  days,  or  a  month,  rather,  after  the  conference,  Mr.  Loomis 
inquired  of  me — 

To  which  you  referred.    Is  not  that  right  ? 

The  WrrNESS.  That  is  what  I  was  about  to  say.  It  was  a  week  or 
two  afterwards. 
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Q,  It  was  after  the  negotiations  were  all  over? — ^A.  After  the 
n^otiations  were  all  over;  after  this  conference  was  over. 

Mr.  WoRTHiNGTON.  I  was  going  to  say,  Mr.  President,  it  would 
be  just  the  same,  it  seems  to  me,  as  if  Mr.  Loomis  and  Col.  Phillips 
should  have  a  conversation  out  in  the  corridor  now  about  this  mat- 
ter and  then  the  managers  should  offer  to  prove  what  it  was.  If  it 
was  after  the  negotiations  were  all  over,  it  would  not  make  any 
difference  how  long  it  was. 

The  President  pro  tempore.  The  Chair  thinks  that  testimony  as  to 

feneral  knowledge  upon  the  part  of  the  officials  of  the  companj  of 
udge  Archbald^  connection  with  the  matter  ought  to  be  received, 
especially  under  the  statement  of  the  manager,  that  he  expects  to 
prove  that  this  matter  did  continue  after  that  time.    The  Chair  has 
ruled  that  the  question  can  be  asked. 
Mr.  Manager  Floyd.  Answer  the  question,  Mr.  Phillips. 
The  WrrNESS.  What  question? 

Mr.  Manager  Fix)yd.  I  will  ask  that  the  question  may  be  read. 
The  President  pro  tempore.  The  Reporter  will  read  the  question. 

The  Reporter  read  as  follows: 

Q.  (By  Mr.  Manager  Floyd.)  N6w,  I  will  ask  you  to  state  if  immediately  after 
that  conference  you  did  receive  information  of  Judge  Archbald's  connection 
with  it? 

A.  No,  sir ;  not  immediately  after. 

Q.  How  soon  ? — A.  Two  or  three  weeks. 

Q.  I  will  ask  you.  to  state  what  information  you  received  touching 
that  matter? — A.  I  think  it  was  two  or  three  weeks  after  that  that 
Mr.  Loomis  was  again  in  Scranton.  Mr.  Boland  had  made  a  state- 
ment to  me  on  the  street  in  regard  to  Mr.  Loomis,  and  I  reported 
the  result  of  that  statement,  or  the  result  of  the  conference  that  I  had 
had  with  Mr.  Boland,  to  Mr.  Loomis.  Mr.  Loomis  said  that  he 
could  not  understand  why  Boland  was  so  prejudiced  or  imagined 
ihat  he  was  trying  to  do  him  harm  •  and  that  he  had  never  had  any 
occasion  or  cause  to  do  Mr.  Boland  any  harm.  I  told  him  that  I 
could  not  accoimt  for  it,  except  that  Boland  was  a  highly  excitable 
sort  of  man.  Then  Mr.  Loomis  asked  me :  "  How  is  it  that  Mr.  Arch- 
bald  is  interesting  himself  in  this  case  in  behalf  of  the  Bolands?'' 

Q.  Did  you  understand  him  to  refer  to  Judge  Archbald? — ^A.  Oh, 
yes;  Judge  Archbald.  I  think  he  mentioned  Judge  Archbald  ana 
not  mister. 

Q.  Mr.  Loomis  inquired  of  you  what? — ^A.  If  I  knew  why. 

Q.  Did  you? — A.  I  did  not;  only  what  I  told  him  what  1  assumed 
as  the  reasons  why  Judge  Archbald  was  interesting  himself  in  the 
case  in  behalf  of  the  Bolands. 

Q.  You  did  not  know  why? — A.  No;  only  my  own  presumption. 

Q.  We  do  not  care  anything  about  your  presumption  if  you  had 
no  knowledge  on  the  subject.  ^ 

Mr.  Manager  FiiOYD.  That  is  all. 

Cross-examination  by  Mr.  Worthington  : 

Q.  We  do  care.  What  was  your  answer  to  the  question  that 
Mr.  Loomis  put  to  you  about  Judge  Archbald? — ^A.  I  told  Mr. 
Loomis  that  I  thought  Judge  Archbald  was  interesting  himself  in 
this  case  from  the  fact  that  lie  and  the  Boland  family  had  lived  in 
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the  city  of  Scranton  for  at  least  30  or  40  years ;  that  to  my  knowl- 
edge Mr.  Christy  Boland  and  Judge  Archbald  were  always  looked 
upon  as  being  pretty  close  friends,  and  that  Mr.  Boland,  being  in 
this  litigation,  I  thought  he  would  naturally,  meeting  Judge  Arch- 
bald,  tell  him  of  it,  or  ask  him  what  he  thought  he  had  better  do 
under  the  circumstances,  and  that  Judge  Archbald  told  him,  "  Well, 
Christy,  I  think  you  had  better  try  to  settle  this  case.  I  know 
some  of  the  officials  of  the  D.,  L.  &  W.  Co.;  you  know  some  of 
them:  and  if  I  can  be  of  any  service  in  introducing  you  or  bring- 
ing tnem  to  you,  I  will  do  so."  That  was  my  explanation  to  Mr, 
Loomis.  I  have  no  reason  to  think  that  was  true,  other  than  it 
is  customary  in  towns  of  the  size  of  the  city  of  Scranton  for  the 
smaller  people  who  have  lived  there  for  a  long  time,  if  they  have 
friends  who  are  influential  men,  either  lawyers^  judges,  or  otherwise, 
they  would  naturally  go  to  their  friends  when  m  trouble.  That  was 
my  sole  deduction  aoout  the  matter. 

Q.  Did  Mr.  Christopher  Boland  have  any  talk  with  you  during 
these  negotiations  with  reference  to  them  ? — -"A.  Mr.  Christopher  Bo- 
land called  upon  me,  I  think,  after  the  conference  in  my  office,  at 
which  time  Mr.  Truesdale  and  other  officials  were  there  with  Mr. 
Watson. 

Q.  After  the  Truesdale  conference  in  your  office? — A.  Yes,  sir. 

Q.  Well,  did  he  tell  you  anything  then  about  the  condition  of  his 
brother  in  reference  to  this  claim? 

Mr.  Manager  Floyd.  We  object. 

Mr.  WoRTHiNGTON.  Why  can  we  not  have  all  the  negotiations,  Mr. 
President? 

The  PBEsmENT  pro  tempore.  There  must  be  some  limitation,  and 
the  Chair  thinks  that  is  one  of  them. 

Q.  (By  Mr.  Worthington.)  The  son  of  Jud^e  Archbald  to  whom 
you  refer  is  not  the  son  who  nas  been  present  during  these  proceed- 
ing?— A.  No,  sir. 

Q.  His  son,  Hugh  ? — A.  Hugh  Archbald,  mining  engineer. 

Q.  He  is  not  in  the  employ  of  the  company  now,  I  believe?-^ 
A.  No,  sir;  he  resigned  his  position  a  few  months  ago.  I  think  he  is 
editor  of  Mines  and  Minerals,  published  in  connection  with  the 
International  Correspondence  School. 

Q.  Now,  with  reference  to  the  questions  that  were  asked  you  and 
read  from  the  record  to  refresh  your  recollection,  do  you  now  recall 
that  Mr.  Watson's  name  was  mentioned  at  the  time?  That  was  referred 
to  in  the  question  that  was  read  to  you  from  the  record. — A.  Judge 
Archbald 

Q.  You  have  stated  that  your  recollection  was  better  then  than 
it  is  now.  and  that  you  undoubtedly  gave  that  testimony;  but,  as  a 
matter  oi  fact,  is  your  memory  refreshed  so  that  you  now  remember 
it  ? — ^A.  I  really  can  not  say  that  I  remember  it. 

Q.  I  will  ask  you  if  during  your  testimony  there  you  did  not  refer 
to  it  in  the  same  way  you  did  here ;  that  is,  in  this  way 

Mr.  Manager  Fu)yd.  I  ask  from  what  page  counsel  is  about  to 

read? 
Mr.  Worthington.  Page  1811,  at  the  bottom  of  the  page : 

Mr.  Phillips.  The  judge  told  me  after  I  had  stated,  as  I  have  repeated  twice 
already  here— he  says :  "  if  that  is  the  case,  the  value  of  that  washery  and  bank, 
that  I  understand  Boland  Is  claiming  it  is  worth,  is  far  in  excess  of  what  you 
say  it  is  worth/' 
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The  Witness.  In  fact,  I  am  almost  positive  that  Watson^s  name 
was  not  mentioned ;  and  I  think  you  will  iSnd  in  my  testimony  there 
that  I  there  say  that  I  did  not  mention  Watson's  name,  and  tnat  my 
conference  with  Archbald  was  between  the  conferences  that  we  had 
in  my  office  with  George  Watson  and  our  officials,  or  something  of 
that  kind.  I  do  not  recall  Watson's  name  ever  being  mentioned  at 
Judge  Archbald's  house. 

Mr.  WoRTHiNOTON.  That  is  all,  Mr.  President. 

Redirect  examination  by  Mr.  Manager  Floyd  : 

Q.  One  moment,  Mr.  Phillips.  Mr.  Worthington  has  asked  you 
about  your  conversation  with  Christy  Boland.  Did  you  have  any 
conversation  with  W.  P.  Boland? — A.  Oh,  I  have  haa  several  con- 
versations with  W.  P.  Boland. 

Q.  I  will  ask  you  to  state  if  W.  P.  Boland  did  not  tell  you  that 
Judge  Archbald  was  not  in  this  case  by  his  request  or  consent? — ^A,  I 
think  he  did. 

Q.  Did  you  not  so  swear  before  the  Judiciary  Committee? — ^A.  I 
think  he  did  tell  me  at  the  time.  He  told  me  tnat  Mr.  Loomis  came 
up  and  went  to  Judge  Witmer  and  made  him  hand  down  the  opinion 
in  the  Peale  case.    That  was  at  the  same  period,  and  I  told  him 

Q.  You  told  about  a  conversation  at  Judge  Archbald's  house? 
Was  that  the  first  time  you  were  ever  at  Judge  Archbald's  house? — ^A. 
The  first  time  I  have  ever  been  in  Judge  Ardibald's  house  in  my  life. 

Q.  Before  or  since? — ^A.  Yes. 

Mr.  Manager  Floyd.  That  is  all. 

Recross-examination  by  Mr.  Worthington: 

Q.  Well,  what  was  it  that  William  P.  Boland  said  that  you  have 
been  asked  about?  Let  us  hear  all  about  it. — ^A.  I  was  coming  up 
from  Wilkes-Barre  on  the  Laurel  Line,  and  W.  P.  Boland  was  coming 
up  on  the  same  car.  Nearly  every  time  that  Will  Boland  would  meet 
me  we  would  discuss  some  features  or  part  of  these  alleged  claims 
that  he  has  against  our  company  in  operating  the  Marian  washery. 
He  was  very  excitable  on  this  day,  and  said  that  Mr.  Loomis.  our 
vice  president^  came  from  New  York  and  had  Judge  Witmer  nand 
down  an  opinion  against  the  Marian  washery  in  the  Peale  case. 

Mr.  Manager  Floyd.  We  object. 

The  President  pro  tempore.  The  Chair  must  hold  there  must  be 
a  limitation  to  the  examination,  and  that  certainly  has  nothing  to  do 
with  the  case. 

Mr.  Worthington.  I  was  only  asking  for  the  remainder  of  the 
conversation. 

The  President  pro  tempore.  The  Chair  only  interposes  in  the  in- 
terest of  time. 

Mr.  Worthington.  I  was  only  asking  him  a  question  to  finish  the 
conversation  of  which  the  managers  brought  out  a  part. 

The  President  pro  tempore.  The  conversation  evidently  has  noth- 
ing to  do  with  the  merits  of  this  case.  Is  there  any  other  question 
of  the  witness? 

Mr.  Manager  Floyd.  We  have  no  further  questions. 

Mr.  Manager  Clatton.  Mr.  President,  this  witness  may  be  dis- 
charged. 

Mr.  Worthington.  We  agree. 

The  President  pro  tempore.  The  witness  is  finally  discharged. 
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John  L.  Seager,  having  been  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Q.  (By  Mr.  Manager  Fuoyd.)  Mr.  Seager,  please  state  your  name 
and  place  of  residence. — A.  Jolin  L.  Seager;  business  address, 
DO  West  Street;  residence,  256  Prospect  Street,  South  Orange,  N.  J. 

Q.  If  you  are  in  any  way  connected  with  the  Delaware,  Lacka- 
wanna &  Western  Eailroad  Go.  please  state  the  position  you  hold. — 
A.  I  am  an  attorney  in  the  legal  department  of  that  railroad. 

Q.  I  will  ask  you  to  state,  Mr.  Seager,  if  you  know  anything 
about  the  negotiations  or  attempted  negotiations  to  make; a  settle- 
ment of  certam  matters  between  the  Marian  Coal  Co.  and  your  rail- 
road company'  through  one  George  M.  Watson,  of  Scranton,  Pa.  ? — 
A.  I  knew  nothing  about  it  until  I  received  a  letter  from  Col.  R.  A. 
Phillips,  which  was  sent  me  by  Mr.  Loomis. 

Q-  You  first  received  your  information,  then,  through  correspond- 
ence?— ^A.  Yes,  sir. 

Q.  With  other  officials  of  the  company? — ^A.  Yes,  sir. 

Q.  Are  you  acquainted  with  Mr.  Reese? — A.  Yes,  sir. 

Q.  Was  he  at  that  time  representing  your  company  in  some  ca- 
pacity?— A.  He  was,  sir. 

Q.  Please  state  his  position  with  the  railroad. — ^A.  He  was  known 
as  the  general  attorney  for  the  State  of  Pennsylvania  for  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Co. 

Q.  Did  you  have  any  communication  with  Mr.  Reebe  in  regard  to 
this  matter? — A.  I  did — several. 

Q.  I  will  ask  you  to  examine  the  paper  which  I  hand  you,  Mr. 
Seager,  and  state  if  that  is  a  letter  you  received  from  Mr.  Reese  in 
regard  to  this  matter. — A.  (After  examining.)  It  is. 

Mr.  Manager  Floyd.  Mr.  President,  I  ask  that  the  letter  be  marked 
as  an  exhibit  and  be  read  in  evidence  at  this  point. 

The  President  pro  tempore.  Is  there  any  oDJection  to  reading  the 
paper?    If  not,  it  will  be  marked  and  read. 

Mr.  WoRTHiNGTON.  Wait  a  moment,  until  we  see  what  is  the  date. 

The  Secretary.  Scranton,  Pa.,  July  31,  1911. 

Mr.  WoRTHiNGTON.  I  have  no  objection. 

The  Secretary  read  the  letter  marked  "U.  S.  S.  Exhibit  50,"  as 
follows : 

U.  S.  S.  Exhibit  50. 
[Daniel  R.  Reeee,  attorney.] 

Delawabe,  Lackawanna  &  Western  Railboad  Co., 

Legal  Department, 
Scranton,  Pa,,  July  31,  19 IL 
J.  L.  Seager, 

Commerce  Counsel,  New  York  City. 

Dear  Sir  :  For  your  Information  I  inclose  herewith  copy  of  my  letter  to  R.  A. 
Phillips,  superintendent  coal  mining  department,  In  relation  to  a  suggestion 
made  by  W.  P.  Boland  in  a  conference  between  us  for  the  purpose  of  trying  to 
arrange  amicably  the  differences  between  him  and  this  company. 

Mr.  Phillips  has  agreed  that  I  should  proceed  to  make  the  arrangements,  and 
will  have  a  conference  some  day  this  week,  the  result  of  which  will  be  made 
known  to  you. 

Yours,  truly,  D.  R.  Reebc 

Q.  (By  Mr.  Manager  Floyd.)  Please  examine  the  paper  I  hand 
you,  and  state  whether  or  not  that  is  a  letter  pertaining  to  this  mat- 
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ter,  and  ^ve  the  date  of  the  letter. — ^A.  A  letter  dated  August 
letter  which  I  received  from  Mr.  Reese. 

Q.  Examine  the  paper  accompan}^ing  that.  Was  that  an  inclosure 
with  that  letter? — A.  (After  examining.)  It  was. 

Mr.  Manager  Floyd.  Mr.  President,  we  ask  that  the  letter  be 
marked  as  an  exhibit,  and  read  in  evidence  at  this  point,  together 
with  the  inclosure.  ,  F       ,    -g 

The  President  pro  tempore.  Without  objection,  it  will  be  read. 

The  Secretary  read  the  paper,  marked  "  U.  S.  S.  Exhibit  51,"  as 
follows : 

U.  S.  S.  Exhibit  51. 
[Daniel  R.  Reese,  geDeral  attorney.] 

Delawabe,  Lackawanna  &  Westebn  Railroad  Co., 

Legal  Department, 
Scranton,  Pa.,  August  11,  1911, 
J.  L.  Seageb,  Esq., 

Commerce  Counsel,  New  York  City,  N.  Y. 
Deab  Sib:  As  I  wrote  to  you  some  time  ago,  we  had  a  conference  with  Mr. 
Boland  with  reference  to  adjusting  the  differences  between  Mr.  Boland  and 
this  company.     Such  a  conference  was  held  in  Col.  Phillips's  office,  between 
Mr.  Phillips,  Mr.  Boland,  and  myself,  but  nothing  of  importance  developed. 

Inasmuch  as  the  adjustment,  if  it  is  going  to  be  made,  is  to  be  based  largely 
upon  matters  involved  in  his  action  against  us  before  the  Interstate  Commerce 
CommiFslon.  and  consequently  as  you  are  familiar  with  those  matters,  you  are 
the  only  one  that  I  know  of  that  can  confer  with  Mr.  Boland  in  relation  thereto. 
Therefore,  I  am  writing  to  you  to  ask  you  to  take  up  these  matters  with  Mr. 
Boland,  either  at  Scranton  or  at  your  office,  and  I  will  arrange  to  have  Mr. 
Boland  present,  and  I  understand  that  he  wants  his  counsel  with  him.  Please 
advise  your  wishes  In  the  matter,  as  Mr.  Boland  seems  to  be  very  anxious  to 
arrange  matters  amicably.  If  possible,  and  has  called  me  on  the  telephone 
several  times  inquiring  as  to  whether  I  have  y^t  arranged  a  conference.  He 
advises  mo  that  Mr.  Reynolds,  his  attorney,  is  going  away  on  his  vacation  soon, 
and  he  would  like  to  arrange  a  conference  at  once. 

Yours,  truly,  D.  R.  Reese. 

RO. 

[Inclosure.] 

July  29,  1911. 

Mr.  R.  A.  Phiixips, 

Superintendent  Coal  Mining  Department. 

Deab  Sir:  While  conferring  with  Mr.  W.  P.  Boland  yesterday,  concerning 
another  matter,  he  intimated  very  strongly  that  he  would  like  to  fix  up  his 
diflTerences  with  the  Lackawanna  Co.,  and  discontinue  further  hostilities.  He 
Intimated  that  this  could  be  accomplished  by  a  conference  with  you  and  me. 
I  believe.  Mr.  Boland  has  had  a  wrong  impression  as  to  the  attitude  of  this 
company,  having  gotten  the  Idea  that  we  are  pursuing  him  directly  and  indi- 
rectly, but  I  think  he  is  getting  straightened  out  as  to  that  now,  and  has  sent 
out  his  flag  of  truce  in  order  to  try  and  arrange  matters  amicably. 

I  believe  it  is  worth  while  attempting  this,  and  respectfully  submit  the  matter 
to  you  for  Fuch  action  as  you  deem  it  advisable  under  all  the  circumstances  to 

take. 

Yours,  truly,  • 

R/D. 

Q.  (By  Mr.  Manager  Floyd.)  Did  you  make  reply  to  that  letter, 
Mr.  Seager?— A.  If  I  recollect  aright,  I  did,  sir,  some  time  later. 

Mr.  Simpson.  What  is  the  date  ? 

Q.  (By  Mr.  Manager  Fijotd.)  September  7?— A.  I  can  not  remem- 
ber. I  would  have  to  see  the  letter.  [After  examination.]  I  an- 
swered the  letter  just  read  by  one  dated  September  7, 1911,  addressed 
to  Mr.  D.  R.  Reese. 
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The  President  pbo  tbmfoeb.  Does  the  manager  wish  this  letter 
read? 

Mr.  Manager  Flotd.  I  ask  that  it  be  marked  as  an  exhibit  and 
read  in  evidence  at  this  point. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  52. 

Sl^PTEMBEB  7,  1911. 

Mr.  D.  R.  Reese, 

General  Attorney,  Bcranton,  Pa,      ^ 

Deab  Sib  :  In  order  that  there  may  be  some  proper  ending  to  your  file  headed 
by  your  letter  of  July  31,  1911,  relative  to  proposed  conference  between  W.  P. 
Boland  and  a  representative  of  this  company,  I  would  advise  that  apparently 
Mr.  E.  E.  Loomis,  vice  president,  through  Ck)l.  Phillips,  has  taken  up  the  matter 
of  Mr.  Boland's  difficulties  with  George  Watson,  attorney,  with  a  view  of  arriv- 
ing at  some  settlement  thereof.  I  say  "  apparently,"  because  I  was  handed  a 
letter  from  Ck)l.  Phillips  this  morning  to  Mr.  Jenney,  dated  September  1,  1911, 
containing  a  report  of  a  conference  with  Mr.  Watson  and  a  tentative  proposi- 
tion by  Watson  for  a  settlement  with  the  Marian  Ck>al  Co.  people  and  Boland. 
I  might  further  say  that  in  a  conversation  which  I  had  with  Mr.  Loomis  some 
two  weeks  ago  relative  to  the  advisability  of  conferring  with  Boland's  rep- 
resentative with  a  view  of  coming  to  some  settlement  it  was  tentatively  agreed 
between  us  that  he  should  see  what  Boland  was  willing  to  do.  Mr.  Jenney  has 
n^w  directed  me  to  give  Mr.  Loomis  my  views  as  to  the  proposition  made  by  Mr. 
Watson. 

Yours,  truly,  . 

Q.  (By  Mr.  Manager  Floyd.)  This  is  a  letter  from  Mr.  Reese  to 
Mr.  Seager,  dated  September  8.  Mr.  Seager,  will  you  examine  this 
letter  and  state  whether  or  not  it  is  a  letter  you  received  from  Mr. 
Beese  concerning  this  matter? — A.  (After  examination.)  It  is  a  let- 
ter I  received  from  Mr.  Reese. 

Mr.  Manager  Floyd.  Mr.  President,  I  ask  that  it  be  marked  vls  an 
exhibit  and  read  in  evidence  at  this  point. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  53. 
[Daniel  R.  Reese,  attorney.] 

The  Delawabb,  Lackawanna  &  Westebn  Railboad  Co., 

Legal  Department, 
Scranton,  Pa,,  September  8,  1911, 
Mr.  John  L.  Ssageb, 

Oommerce  Oovnsel,  New  York  City, 

Deab  Sib  :  I  have  your  kind  favor  of  the  7th  inptant  relative  to  the  proposed 
conference  between  W.  P.  Boland  and  a  representative  of  this  company,  and  am 
obliged  to  yon  for  the  Information  contained  therein. 

Since  I  have  started  this  matter  I  have  attended  one  conference,  bnt  knew 
nothing  of  a  Mr.  V9'atson  being  Interested,  nor  of  subsequent  meetings.  How- 
ever, I  have  claims  against  Mr.  Boland  for  $313.82,  and  I  have  written  him 
stating  that  I  will  institute  suit  to  collect  the  amount  If  it  Is  not  paid  at  once. 
The  time  limit  in  which  he  was  to  pay  this  bill  has  elapsed,  and  I  would  like 
to  know  whether  there  Is  anything  in  the  negotiations  referred  to  in  your  letter 
that  would  Interfere  with  my  proceeding  to  institute  suit  to  collect  this  amount, 
which  he  has  refused  to  pay.  I  would  be  obliged  if  you  would  advise  me  upon 
this  point. 

Yours,  truly,  D.  B.  Bebss. 

B/D 

Q.  (By  Manager  Floyd.)  Now,  Mr.  Seaser,  I  will  ask  you  to 
state  if  later,  January  12,  1912,  you  received  a  further  letter  from 
Mr.  Beese  bearing  upon  that  settlement  between  you  and  the 
Bolands  ? — ^A.  I  can  not  recollect  the  date,  sir. 
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Q.  Examine  this  letter  which  I  hand  you,  and  state. — ^A.  (After 
examination.)  I  did,  sir. 

Mr.  Manager  Floyd.  Mr.  President^  we  ask  that  it  be  marked  as 
an  exhibit,  and  that  it  be  read  in  evidence  at  this  point,  with  the 
paper  attached,  whatever  it  is. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  54. 

IWilUam    S.    Jenney,   Tlce   president   and   general    counsel ;    Daniel    R.    Reese,    general 

attorney.] 

Delawabe.  Lackawanna  &  Western  Railroad  Co., 

Legal  Department, 
Bcrantan,  Pa,,  January  12,  1912. 
Mr.  John  L.  Seaoer, 

Commerce  Counsel,  New  York  City. 

My  Dear  Seaoer:  During  a  conference  which,  I  had  with  Mr.  Boland  on 
Taesday  last  in  relation  to  the  water  proposition  that  he  had  in  mind,  I  in- 
cidentally mentioned  the  Marian  Goal  Co.  matters,  and  intimated  to  him  that 
if  ttke  Marian  Coal  Co.  matter  was  disposed  of  it  would  be  easier  for  me  to  get 
the  water  proposition  through,  in  which  latter  proposition  Boland  is  very  much 
interested  and  is  anxious  to  dispose  of  the  land  to  this  company.  After  a  long 
chat  he  decided  to  submit  a  proposition  as  to  what  he  would  take  in  settlement 
of  all  his  claims,  both  as  to  freight  claims  and  what  not ;  and,  consequently,  he 
called  at  my  office  this  afternoon  and  submitted  a  letter,  of  which  the  inclosed 
is  the  first  paragraph,  the  balance  of  the  letter  having  reference  to  the  water 
proposition.  He  declined  to  give  me  the  letter  he  had  drawn,  which  was  ad- 
dressed to  me,  but  permitted  me  to  copy  tlie  part  referring  to  the  Marian  Coal 
Co.  matter. 

I  told  him  I  was  going  to  submit  this  to  our  people'  to  see  what  action  they 
would  take  in  relation  thereto,  and  so  I  am  submitting  it  to  you  for  such  action 
as  you  deem  advisable,  and  I  would  be  obliged  if  you  would  arrange  to  advise 
me  whether  our  people  will  agree  to  this  proposition  or  submit  a  counter  propo- 
sition. 

I  hope  to  be  in  New  York  next  week  and  will  go  over  this  matter  with  you,  if 
you  desire  any  further  information. 

Yours,  truly,  D.  R.  Rees& 

R/D 

Confirming  the  suggestion  you  made  that  an  adjustment  might  be  made  be- 
tween the  D.,  L.  &  W.  R.  R.  Co.  and  the  Marian  Coal  Co.  of  the  differences  be- 
tween them,  it  is  my  opinion  that  the  matter  might  be  settled  in  manner  follow- 
ing: For  $50,000  of  the  capital  stock  of  the  Marian  Coal  Co.  I  believe  the 
persons  owning  It  would  be  willing  to  accept  $75,000.  This  would  place  you  in 
possession  of  two-thirds  of  the  capital  stock  of  the  Marian  Coal  Co.,  which  would 
enable  you  to  make  such  disposition  of  the  Marian  Coal  Co.*s  affairs  as  you 
might  desire.  Out  of  the  $75,000  received  for  this  $50,000  of  stock  all  the  just 
obligations  of  the  Marian  Coal  Co.  will  be  paid.  We  have  always  denied  the 
justice  of  the  claim  of  John  W.  Peale.  This  would,  of  course,  be  arranged  by 
the  Marian  Coal  Co.  after  the  transfer  of  the  stock  and  would  be  ultimately 
paid  by  you  if  the  claim  should  be  finally  established  in  court  With  the  pay- 
ment of  this  we  shall  have  nothing  to  do  with  the  claim.  I  need  not  say  that 
we  would  regard  an  offer  of  this  sort  as  much  less  tlian  the  stock  is  really 
worth;  but  we  are  desirous,  If  possible,  of  ending  a  complicated  and  serious 
litigation  which  has  been  waging  between  the  two  corporations. 

Q.  (By  Mr.  Manager  Floyd.)  Mr.  Seager,  did  you  take  any  action, 
either  yourself  or  by  direction  of  your  superior  officers,  in  regard  to 
that ;  did  you  make  any  proposition  ? — ^A.  I  did. 

Q.  What  was  it,  and  on  whose  authority? — ^A.  I  was  authorized 
by  Vice  President  and  General  Counsel  Jenney  to  make  a  counter 
proposition  of  $25,000, 1  think  it  was.    I  made  that  proposition,  or  I 
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telephoned  Mr.  Beese  telling  him  that  that  was  the  counter  proposi- 
tion. 

Q.  Did  anything  come  of  that  prcnMsitionf — ^A.  No. 

Q.  Matters  remained  unsettled.  Now,  I  want  to  ask  you  if  you 
have  any  knowledse  of  your  own  about  Judge  Archbald  bein^  con- 
cerned or  associated  in  any  way  with  Mr.  Watson  in  this  negotiation 
that  Mr.  Wateon  undertook  to  bring  about  between  your  company 
and  the  Marian  Coal  Co.  ? — ^A.  I  never  knew  anything  about  it  until 
^e  27th  day  of  May  last. 

Q.  You  never  knew  anything  about  it  until  the  27th  of  this  May. 

when  these  hearings ^A.  After  I  had  been  subpoenaed  to  attenra 

the  Judiciary  Committee  investigation. 

Q.  State  how  you  got  your  information  about  it  then,  and  from 
whom? — ^A.  Of  course,  I  nad  seen 

Mr.  W(»THiNQT0N.  Mr.  President,  if  we  are  goin^  to  have  the  in- 
formation this  witness  acquired  about  Judge  Archbald  long  after  all 
negotiations  were  over 

Mr.  Mana^r  Floyd.  I  am  asking  him  to  give  his  information  as  a 
railroad  official,  if  he  got  information  from  any  of  his  associates  in 
the  company  about  it. 

A.  I  did. 

Q.  (Bv  Mr.  Manager  Flotd.)  State  it. 

Mr.  WoBTHiKOTON.  I  objoct  to  that.  I  do  not  see  how  the  infor- 
maticHi  that  this  witness  acquired  long  after  all  the  negotiations  were 
over  can  possibly  affect  Judge  Ar^bald.  Nobody  pretends  that 
an}r  negotiations  were  going  on  after  the  last  letter  that  was  written, 
which  was  in  December  prior  to  May,  when  the  witness  obtained  it 
This  investigation  was  th«n  ^inm  on.  That  would  certainly  be  hear- 
say evidence.  It  was  nothing  that  was  done  in  the  course  of  thia 
negotiation. 

We  have  not  objected  to  any  testimony  as  to  anything  done  in 
pursuance  of  the  negotiation,  because  Mr.  Christopher  Boland  has 
testified  to  a  certain  conversation  that  occurred  in  Judge  Archbald\s 
office  as  to  a  settlement  being  proposed,  and  so  we  have  not  objected 
to  anv  evidence  as  to  what  was  done  in  carrying  on  the  negotiation. 
But  me  time  referred  to  now  is  months  and  months  after  the  nego- 
tiation was  over  and  while  this  inquiry  was  on  foot 

The  PsESTOENT  PBo  TBKP08B.  Testimony  is  already  in  from  Mr. 
Loomis  as  to  his  knowledge.    I  suppose  this  is  along  that  line. 

Mr.  Manager  tYiOTD.  I  asked  him  just  what  knowled^  he  had  in 
regard  to  it.  However,  I  am  not  particular  about  pressing  the  ques- 
tion. 

Q.  (By  Mr.  Manager  Floyd.)  Did  you,  during  the  time  this  cor- 
respondence was  going  on,  have  or  not  have  any  knowledge  that 
Juage  Archbald  was  or  was  not  connected  with  the  transaction! — 
A.  I  had  no  knowledge  at  that  time. 

Q.  N(me  whatever!— A.  No,  sir. 

Q.  And  yet  you  were  connected  with  the  legal  department  of  your 
company? — ^A.  I  was,  sir. 

Mr.  Manager  Floyd.  That  is  all  we  wish  to  ask  the  witness. 

Mr.  Simpson.  We  have  no  questions,  Mr.  President 

The  PREsmuNT  pro  tempohb.  The  witness  may  retire. 

Mr.  Manager  Floyd.  This  witness  may  be  discharged,  I  think. 

The  President  pro  tempore.  The  witness  id  finally  discharged. 

8152&— S.  Doc.  1140,  vol  1. 62-3 39 
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Mr.  Manager  Floyd.  Mr.  President,  Mr.  Manager  Clayton  informs 
me  that  he  desires  at  this  point  to  have  Mr.  Loomis  recalled  for  the 
purpose  of  asking  him  two  questions. 

Tne  PREsmENT  pro  tempore.  Recall  Mr.  Loomis. 

Q.  (By  Mr.  Manager  Clayton.)  Mr.  Loomis,  did  Judge  Arch- 
bald  ever  call  at  your  office  in  New  York  about  any  other  matter  or 
on  any  other  mission  except  the  one  time  he  called  about  the  Marian 
Coal  Co.  matter? — ^A.  No,  sir. 

Q.  When  Judge  Archbald  called  on  you  at  the  time  you  mentioned 
did  he  disclose  to  you  his  interest  in  the  matter  or  why  he  was  inter- 
ested ? — ^A.  No,  sir. 

Mr.  Manager  C^yton.  That  is  all.  The  witness  may  be  dis- 
charged. 

Mr.  WoRTHiNGTON.  There  is  another  matter  to  which  my  attention 
has  been  called,  about  which  I  would  like  to  a^  him  a  question. 

Q.  (By  Mr.  Worthington.^  What  was  it  about  Mr.  Mor^n  Davis 
coming  to  you  to  buy  the  Marian  washery? — ^A.  To  buy  it!  Yon 
mean  to  sell  it? 

Q.  Yes;  to  sell  it,  I  mean. — ^A.  Morgan  Davis  called  at  my  office 
two  or  three  times  and^  asked  me  if  we  did  not  want  to  dianse  our 
mind  and  buy  the  Marian  washery.  I  told  him  "  No,  sir  ";  that  we 
did  not  want  to  buy  it. 

Mr.  Manager  Clayton.  My  recollection  is  that  this  is  not  cross- 
examination;  that  we  did  not  go  into  the  matter  at  all;  and  hence  I 
feel  constrained  to  object  to  the  question. 

Mr.  Worthington.  I  thought  it  might  save  bringing  the  witness 
back. 

The  PREsmENT  pro  tempore.  It  is  not  in  regard  to  anything  elicited 
on  direct  examination,  and  is  not  now  admissible. 

Mr.  Worthington.  Very  well.  The  witness  may  have  to  be  re- 
called, then. 

The  PREsn>ENT  pro  tempore.  The  witness  is  excused  subject  to  re- 
call under  the  previous  arrangement 

The  witness  withdrew. 

William  S.  Jenney,  being  duly  sworn,  was  examined  and  testified 
as  follows: 

Q.  (By  Mr.  Manager  Floyd.)  Please  state  your  name  and  place 
of  residence. — ^A.  My  name  is  William  S.  Jenney;  by  residence  is 
638  West  End  Avenue,  New  York  City;  my  place  of  business  is 
90  West  Street,  New  York  City. 

Q.  Are  you  connected  in  any  way  with  the  Delaware,  Lackawanna 
&  Western  Railroad  Co.;  ana  if  so,  state  in  what  way  or  in  what 
capacity. — ^A.  I  am  vice  president  and  general  counsel. 

Q.  I  will  ask  you  to  state  what  you  Tmow  about  any  negotiations 
looldng  to  the  settlement  of  differences  between  the  Marian  Coal  Co. 
and  your  railroad  company  in  which  George  M.  Watson,  of  Scranton, 
participated. — ^A.  Nothing,  except  by  hearsay. 

Q.  Do  you  know  anything  through  Mr.  Loomis,  an  officer  of  your 
company! — ^A.  Yes,  sir. 

Q.  Just  state  what  you  learned  about  it  through  Mr.  Loomis. — A. 
The  only  thing  I  know  about  the  negotiations  to  which  you  refer 
is  tiiat  a  memorandum  was  sent  to  me  by  Mr.  Loomis  during  the 
summer,  some  time  during  the  latter  part  oi  the  summer  as  I  recollect^ 
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which  has  been  introduced  in  evidence.  M]^  initials  are  W.  S.  J., 
and  that  was  sent  to  me.  In  it  Mr.  Loomis  inquired  of  our  depart- 
ment wha^  in  our  opinion,  the  Marian  Coal  Co.  was  likely  to  get  in 
its  proceeding  before  the  commission  by  way  of  reparation.  I  re- 
ferred it  to  the  commerce  counsel  of  the  company,  Mr.  Seager,  and 
asked  him  to  reply  direct  to  Mr.  Loomis  on  that  subject  after  taking 
it  up  with  the  traffic  department.    That  is  the  only  thing  I  know, 

Personally,  in  connection  with  any  adjustment  of  that  case  that  was 
ad  through  Mr.  Watson.  Everything  else  I  know  about  it  I  learned 
by  hearsay  either  from  Mr.  Loomis  or  Mr.  Tobey,  or  some  other 
omcial  of  the  company. 

Q.  I  will  ask  you  what  you  learned  about  it  through  Mr.  Loomis. 
especially  whether  you  heard  from  Mr.  Loomis  that  tfudge  Archbald 
had  any  connection  with  that  settlement? — ^A.  I  did. 

Q.  State  what  you  learned,  and  what  Mr.  Loomis  said  to  you  on 
the  subj^t. — ^A.  Nothing  further  than  the  fact  that  Judge  Archbidd 
had  taken  the  matter  up  with  him,  suggested  that  we  had  better  take 
it  up,  or  suc^ested  that  our  company  might  obtain  an  adjustment  of 
the  case,  and  it  would  be  a  good  thing  if  we  did  obtain  an  adjustment 
of  the  case,  or  something  of  the  kind:  I  have  forgotten  just  what 
words  Mr.  Loomis  used.  He  told  me  Judge  Archbidd  had  taken  the 
matter  up. 

Q.  Mr.  Loomis  did  tell  you  that  Judge  Archbald  suggested  to  him 
to  take  the  matter  up  with  Mr.  Watson  f— A.  I  am  not  sure  about  that. 
Mr.  Loomis  told  me  that  Judge  Archbald  had  spoken  to  him  about 
the  case  with  a  view  of  having  it  adjusted.  That  is  about  as  far 
as  I  can  say.  I  can  not  repeat  his  language  or  tell  you  anything 
further  than  that. 

Q.  I  will  ask  you  to  state  whether  or  not  you,  in  your  capacity 
as  a  representative  of  the  le^al  department,  made  any  inquiries  as  to 
what  interest  Judge  Archbald  could  have  in  that  matter;  and,  if  so, 
state  the  circumstances. — ^A.  All  I  can  say  about  that  is  this:  That,  as 
I  testified  before  your  committee  heretofore,  on  one  occasion  when 
one  of  my  local  counsel  in  Scranton,  Maj.  Warren,  of  the  firm  of 
Warren,  Knapp  &  O'Malley,  was  in  my  office,  as  I  recollect  it,  during 
the  fall  of  last  year,  and  some  time  after  I  had  heard  from  Mr. 
Loomis  that  Judge  Archbald  had  spoken  to  him  about  the  case,  I 
inquired  of  Maj.  Warren  what  possible  interest  Judge  Archbald 
could  have  in  this  case,  and  Maj.  Warren  ^ve  me  his  opinion  upon  it 
That  is  the  only  time  I  ever  asked  anybody  about  it. 

Q.  And  that  is  all  you  know  about  it! — A.  All  I  know  about  it  is 
what  Maj.  Warren  told  me.  He  did  not  know  anything  about  it;  he 
simply  gave  me  his  opinion  as  to  the  reason  why  Judge  Archbald  had 
interested  himself  in  the  case. 

Q.  He  just  gave  you  an  opinion  right  then  and  there  on  the  spot? — 
A.  Yes,  sir. 

Mr.  Manager  Flotd.  We  do  not  care  anything  about  that. 

Mr.  WoRTHiN6TX)N.  I  think  if  it  is  important  to  know  that  an 
opinion  was  given,  it  is  important  to  bring  out  what  the  opinion  was; 
and  I  will  ask  the  witness  what  it  was,  following  his  answer  to  the 
manager's  question. 

Mr.  Manager  Floyd.  I  object. 

Mr.  WoRTHiNGTON.  Thcu  I  move  to  strike  out  the  witness's  testi- 
mony about  that.    The  manager  asked  the  question. 
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The  PiEftiDENT  PlM>  TBMFOBE.  Thd  Chair  understood  the  manager 
to  inquire  whether  the  witaeas  made  any  inquiries  as  to  the  reason 
for  Judge  Archbald's  interest  in  the  case. 

Mt.  Manager  Fix)td.  That  is  alL 

Mr.  WoBTHiKQTON.  No;  he  further  brought  out  the  fact  that  an 
opinion  was  obtamed. 

The  PBEsmENT  pso  'tompobe.  If  the  ooinion  is  evidence  at  all,  of 
course  it  ^ould  properly  be  given  in  evia^ice  by  the  man  who  enter- 
tained it  It  might  oe  given  as  a  reason  for  the  action  of  counsel^  if 
any  action  was  afterwards  based  on  that  opinion,  but  other  than  that 
the  Chair  thinks  it  is  wholly  inadmissible. 

Mr.  WoBTHiKQioN.  Then  I  move  to  strike  out  the  statement  that 
he  ^ve  an  opinion.  How  can  it  be  competent  to  state  that  an 
opinion  was  given  and  not  state  what  the  opinion  was? 

The  PBEsmENT  pbo  temfobx.  Counsel  asks  that  the  answer  be 
stricken  out.    The  Chair  will,  grant  the  motion. 

Mr.  Manager  Clayton.  There  is  no  objection.  We  did  not  ask 
for  the  testimony. 

Mr.  Manager  FiiOTD.  That  is  all.  * 

The  PBEsmEKT  fbo  temfobe.  Do  you  desire  that  this  witness  be 
retained  f 

Mr.  Manager  Floyd.  If  there  is  no  question  on  the  part  of  counsel 
for  respondent,  we  ask  that  this  witness  be  finally  discharged* 

Mr.  WoBTHiNOTOX.  We  have  no  questions  to  ask,  and  he  may  be 
discharjzed,  so  far  as  we  are  concerned. 

The  Pbesident  pbo  temfobe.  The  witness  is  finally  disdiarged. 

William  H.  Truesdale,  having  been  duly  sworn,  was  examined,  Und 
testified  as  follows : 

Q.  (By  Mr.  Manager  Floyd.)  Plea^  state  your  name  and  place 
of  residence. — ^A.  William  H.  Truesdale.  My  residence  is  in  Green- 
wich, Conn. 

Q.  State  your  connection  with  the  Delaware,  Lackawanna  ft  West- 
em  Railroad  Co. — ^A.  I  am  president  of  that  comnany. 

Q.  Mr.  Truesdale,  I  will  ask  you  to  state  whetner  you  know  any- 
thing; about  an  attempted  settlement^  or  negotiation  carried  on  by 
on^  George  M.  Watson  to  settle  certain  disputes  and  differences  be- 
tween the  Marian  Coal  Co.  and  your  railroad  company.— A.  I  have 
known  about  it ;  I  think  perhaps  everything  of  material  impoitettce 
connected  with  those  nemtiations.  I  nad  very  little  direct  persmal 
dealing  with  the  matter,  nowever,  bein^  confined  to  the 

Q.  Well,  I  will  ask  you  to  state  it  m  your  own  way,  fully.    Ton 

»t  your  information  or  knowled^  throug^h  the  various  offioeiB  of 

e  company,  to  a  certain  point  ?— A.  Yes,  sir. 

Q.  Tell  all  you  know  about  it. — ^A.  All  I  know  personally  is  con- 
fined to  the  interview  with  Attorney  Watson  in  the  office  of  the 
superintendent  of  our  coal-mininff  department — ^Mr.  Phillips — ^in 
Scranton,  October  5,  1911,  in  which  Mr.  Lioomis,  Mr.  Phillips,  Mr. 
Reese,  and  myself  were  present,  and  about  which  Mr.  Lioomis 
has  already  testified  to-day. 

Q.  I  will  ask  you  to  state  how  you  got  your  knowledge  of  this  con- 
ference before  the  conference  tooK  place  that  it  was  to  take  place? — 
A.  Through  Mr.  Loomis. 
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Q.  What  did  Mr.  Loomis  tell  you  t — ^A.  He  told  me  that  he  had  a 
request,  first,  from  Mr.  Watson  for  such  a  oonferenoe,  and  that  had 
been  supplemented  by  a  request  from  Judge  Archbald  that  we 
appoint  a  conference  with  Mr.  Watson  at  Scranton. 

Q.  He  told  you  that  he  had  first  a  request  from  Mr.  Watson  and 
that  that  was  afterwards  supplemented  by  a  request  from  Jud^ 
Archbald  that  you  have  a  conference  at  Scranton  t — ^A.  Yes ;  that  is 
right. 

Q«  Now,  I  will  ask  you  to  state,  Mr.  Truesdale,  when  that  con- 
ference at  Scranton  was  held? — ^A,  On  the  5th  of  October,  1911. 

Q.  Now  you  can  state  what  occurred.  You  were  present  at  that 
conference  f— A.  I  was. 

Q.  What  occurred  and  what  proposition^  if  any,  was  submitted 
hy  Mr.  Watson?  Tell  all  you  know  about  it. — A.  There  was  a  dis- 
cussion, opened,  I  think,  by  Mr.  Watson,  lasting  perhaps  an  hour  or  a 
little  more,  in  which  in  detail  we  went  over  the  various  points  that 
were  covered  by  the  correspond^ice  that  has  been  introduced  in  evi- 
dence here  to-day.  That  was  elaborated  upon,  the  merits  of  it  dis- 
cussed pro  and  con,  and,  so  far  as  we  were  concerned,  we  again  stated 
what  had  been  previously  stated  in  the  letters — ^that  we  could  not  see 
any  chance  of  a  settlement  being  arrived  at 

Q.  What  was  tiie  propositioa  that  Mr.  Watson  submitted  there? — 
A.  It  was  not  very  definite.  In  a  general  way  he  had  submitted 
what  he  thought  was  a  just  claim,  I  presume,  amounting  to  some- 
where in  the  nekiiborhood  of  $160,000. 

Q.  In  the  nei^borhood  of  $160,000?— A.  Yes,  sir. 

Q.  How  long  did  that  conference  last,  Mr.  Truesdale? — ^A.  An 
hour  or  an  hour  and  a  quarter,  I  diould  say,  or  something  like  that 

Q.  And  the  proposition  was  turned  down  on  your  part,  was  it  ? — 
A-  Yes,  sir. 

Q.  Did  you  make  anv  statement  in  that  conference  as  to  the  maxi- 
mum you  would  offer  lor  a  settlement? — ^A.  I  do  not  think  we  made 
any  offer  at  all ;  in  fact,  I  am  sure  we  did  not  We  stated  that  we 
could  not  figure 

Q.  Did  you  make  any  statement  as  to  what  would  be  the  maximum 
in  case  you  should  make  any  offer? — ^A.  I  think  we  stated  very 
plainly  tnat  we  could  not  see  where  there  was  any  claim  they  had 
that  we  could  consider  for  more  than  $15,000  or  $1%000,  as  has  been 
previously  explained  by  Mr.  Loomis. 

Q.  Did  you  have  any  knowledge  or  information  concerning  Judge 
Archbald's  connection  with  this  negotiation  until  Mr.  Loomis  a  few 
days  before  that  conference  told  you  that  Mr.  Watson's  request  had 
been  supplemented  by  Judge  Archbald  ? — ^A.  I  knew  of  some  previous 
letters  that  Judge  Archbald  had  written. 

Q.  You  knew  of  the  previous  letters  that  Judge  Archbald  had 
written  ? — ^A.  Yes ;  I  think  I  saw  them.  I  think  ]yfc.  Loomis  showed 
them  to  me. 

Q.  I  will  ask  you  to  state  if  that  conference  was  not  arranged  by 
reason  of  Judge  Archbald's  request? — A.  Well,  I  presume  so, 
although  Mr.  Watson  also  requested  it.  I  can  not  say  out  that  we 
might  nave  held  it  even  if  we  had  not  received  this  special  request 
from  Judge  Archbald  to  do  so. 

Q.  Would  you  have  granted  that  conference  but  for  Judge  Arch- 
bald's  request? — A.  I  ao  not  know  that  I  can  say.    I  frequently 
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respond  tp  requests  like  that  from  people,  even  when  I  do  not  think 
anything  can  come  of  them. 

Q.  On  page  1591,  in  the  hearings  before  the  Judiciary  Committee 
of  the  House^  I  will  ask  you,  Mr.  Tru^dale,  if  you  did  not  make  this 
response  in  answer  to  a  question  by  Mr.  Webb : 

Mr.  Webb.  You  knew,  of  course,  that  the  Judge  was  responsible  for  this  con- 
ference? 

Mr.  Tbuesdale.  I  knew  that  he  had  requested  it.  I  never  heard  that  any 
responsibiUty  lay  upon  him  for  holding  it. 

Mr.  Webb.  I  will  put  it  in  this  way :  You  had  the  conference  because  of  the 
judge's  request? 

Mr.  Tbuesdale.  Yes,  sir. 

Did  you  so  answer  before  the  Judiciary  Committee  of  the  House? — 
A.  I  presume  that  was  taken  down  correctly. 

Q.  Now,  is  that  true? — A.  I  think  it  is.  I  think  I  made  it  because 
of  his  request,  but  we  might  have  had  it  anyhow.  I  might  have  at- 
tended a  conierence  even  at  Mr.  Watson's  request.  I  think  I  ex- 
plained at  that  time  that  I  was  taking  a  trip  upon  the  road  with  Mr. 
Loomis  and  other  officials  and  that  made  it  convenient  to  have  a 
conference  in  connection  with  it. 

Q.  Mr.  Truesdale,  you  understood  through  Mr.  Loomis  and 
through  the  correspondence  that  the  banning  of  these  negotiations 
was  at  the  instance  of  Judge  Archbald,  did  you  not,  through  a  re- 
quest made  to  Mr.  Loomis  1 — ^A.  At  the  beginning  with  liSr.  Wat- 
son. 

Q.  With  Mr. 'Watson!  It  was  through  Judge  Archbald's  re- 
quest?— ^A.  Growing  out  of  that;  yes,  sir. 

Q.  You  also  knew  and  understood  that  this  final  conference  was 
broujjht  about  by  Judge  Archbald? — ^A.  I  knew  he  had  requested  it; 
yes.  sir. 

Q.  I  will  ask  you  to  state  what  was  said  at  this  conference  on  the 
5th  of  October  about  the  nature  of  the  claim  that  was  presented  to 
you  on  that  occasion.  Did  you  refer  to  it  as  a  hold-up  m  that  con- 
rerence  ? — ^A.  I  do  not  think  I  did,  sir. 

Q.  Did  you  regard  it  as  excessive? — A.  I  did. 

Q.  Did  you  so  say  ? — ^A.  I  think  I  did ;  yes,  sir. 

Q.  Was  Judge  Archbald's  connection  with  the  transaction  men- 
tioned in  that  conference? — A.  I  do  not  think  it  was. 

Q.  You  do  not  think  it  was? — ^A.  I  do  not. 

Q.  You  knew  about  his  connection  with  it  ? — A.  I  knew  he  had 
asked  us  to  have  this  conference ;  yes,  sir. 

Q.  What  did  you  understand  Judge  Archbald's  interest  in  this 
matter  was  and  what  do  you  understand  now  it  was? 

Mr.  Simpson.  I  object,  unless  it  is  by  reason  of  something  said  or 
done  directly  or  indirectly  connecting  Judge  Archbald  with  it. 

The  President  pro  tempore.  The  Chair  will  sustain  the  objection. 
The  counsel  will  limit  it  to  specific  facts. 

Mr.  Manager  Floyd.  The  Chair  overrules  the  question  ? 

The  President  pro  tempore.  The  manager  can  address  his  inquiry 
as  to  any  particular  fact  at  the  conference. 

Q.  (By  Mr.  Manager  Floyd.)  Do  you  know  what  his  connection 
was? — A.  I  do  not. 

Q.  I  will  ask  you  to  state  what  you  thought  about  it. 
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Mr.  Simpson.  I  object  for  the  reason  already  given,  sir.  If  any- 
thing was  said  or  done  I  do  not  object  to  it,  but  to  ask  the  witness 
what  he  thought  about  it  is  certainly  irrdevant  to  this  inquiry. 

Q.  (By  Mr.  Manager  Floyd.)  I  will  ask  you,  Mr.  Truesdale,  if 
you  know  of  Judge  Archbald  being  connected  with  any  other  trans- 
action in  your  company  or  trying  to  effect  any  other  settlement  be- 
tween litigants  in  your  company  ? — A.  No,  sir ;  I  never  knew  of  that. 

Q.  Has  it  by  letter  or  correspondence  ever  been  brought  to  your 
attention  that  he  has  been  connected  with  any  such  matter  before  ? — 
A.  It  has  not. 

Q.  This  is  the  first  and  only  instance  that  you  know  of? — A.  Yes. 

Q.  Did  your  company  have  litigation  pending  in  the  Commerce 
Court  at  the  time? — ^A.  I  really  do  not  know  whetner  it  had  or  not 

Q.  You  do  not  know  whether  it  had  or  not? — A.  No,  sir. 

Q.  Your  company  frequently  has  litigation  before  the  Commerce 
Court,  or  is  likely  to  have  litigation  before  the  Commerce  Court,  has 
it  not? — ^A.  We  nave  not  had  very  many,  I  believe. 

Q.  It  is  a  court  that  has  jurisdiction  over  matters  in  which  your 
railroad  is  sometimes  concerned  ? 

Mr.  Simpson.  Do  you  think  that  is  a  question  to  ask  of  the  witness? 

Mr.  Manager  Flotd.  That  is  all. 

Cross-examination  by  Mr.  Simpson  : 

Q.  Mr.  Truesdale,  at  this  ccHiference  was  not  Mr.  Watson's  claim 
first  that  the  Bolands  had  in  fact  a  claim  against  your  company  of 
diree  or  four  hundred  thousand  dollars? — ^A.  I  have  no  recollection 
of  mentioning  any  such  amount  as  that. 

Q.  Let  me  ask  you  whether  this  (j^uestion  and  answer  were  not 
given  at  the  hearing  before  the  Judiciary  Committee  upon  this  one 
point,  page  1601 : 

Mr.  WoBTHiNGTON.  You  do  not  remember  that  his  clnims  amounted  to  three 
or  four  hundred  thousand  doUars? 

Mr.  Truesdale.  I  do  not  I  liave  an  impression  that  they  did  amount  to  some- 
thing like  that,  but  I  have  nothing  very  distinct  in  my  mind  on  that  subject. 

Do  you  remember  that? 

A.   X  es ;  I  do.    I  remember  giving  some  evidence  upon  that  point 

Q.  What  was  the  conference  about?  Was  it  to  settle  differences 
between  your  company  and  tihe  Bolands  and  the  Marian  Coal  Co.,  or 
was  it  to  purchase  two-thirds  of  the  stock  of  the  Marian  Coal  Co.  ? — 
A.  To  settle  the  claims. 

Q.  It  had  no  relevancy  to  stock  at  all?— A.  I  never  heard  of  any 
attempt  being  made  to  sell  us  any  amount  of  their  stock.  It  was*  not 
<;onsiaered  at  all. 

Q.  And,  as  I  understand  you,  the  conference  itself,  so  far  as  the 
details  of  it  were  concerned,  was  taken  up  mostly  in  discussing  the 
rate  matter.    Is  that  right?— A.  That  is  my  recollection;  yes,  sir. 

Q.  But  the  washery  and  so  on  was  incidentally  spoken  of? — ^A.  It 
was,  sir. 

Mr.  Simpson.  That  is  all,  Mr.  President. 

Mr.  Manager  Fijotd.  That  is  all.    This  witness  may  be  discharged. 

The  PREsmENT  pro  tempore.  The  witness  will  be  firually  discharged. 
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Daniel  B.  Beeee  appeared;  and  having  been  didy  sworn,  was  ex- 
amined and  testified  as  follows : 

Q.  (By  Mr.  Manager  Flotd.)  Mr.  Reese,  state  your  name  and 
place  of  residence. — A.  Daniel  R.  Reese,  Scranton,  Pa. 

Q.  I  will  ask  you  to  state,  Mr.  Reese,  whether  you  are  connected  in 
any  way  with  tne  Delaware,  Lackawanna  &  Western  Railroad  C!o. — 
A.  I  am. 

Q.  In  what  capacity  f — ^A.  I  am  an  attorney  for  that  railroad. 

Q.  I  will  ask  you  to  state  if  you  had  certain  correspondence  con- 
cerning an  attempted  settlement  9f  some  differences  between  the 
Marian  Coal  Co.  and  your  railroad  company, — ^A.  I  had. 

Q.  (Handing  paper.)  Examine  this  letter  of  July  31,  1911,  and 
»tat«  whether  or  not  you  wrote  that  letter,— A.  (Examining.)  It  13 
my  signature.    I  wrote  the  letter. 

Q.  What  is  the  Senate  exhibit  mark?— A.  Exhibit  50.  *<ii 

Mr.  Manager  Floyd.  Mr.  President,  the  letter  has  already  been 
read  in  evidence.    We  do  not  desire  to  have  it  read  at  this  time. 

[To  the  witness,  handing  paper.]  I  will  ask  you  to  examine  the 
paper  which  I  hand  you,  marked  ^^  Senate  Exhibit  51,"  and  state 
whether  or  not  you  wrote  that  letter. — ^A.  (Examining.)  I  did. 

Q.  (By  Mr.'  Manager  Floyd.)  That  letter  also  is  already  in  evi- 
dence. (Handing  paper  to  witness.)  This  is  Senate  Emibit  58. 
Examine  that  letter  And  state  whether  or  not  yoti  sent  it — ^A. 
(Examining.)  I  did. 

The  Pebudbnt  pbo  TBMPOiOk  Is  this  f6r  th^  identification  of  the 
letters? 

Mr.  WoBTHiNGTON.  They^  have  already  been  identified  And  Head  in 
evidence,  and  we  do  not  object  to  them. 

The  PBEsmENT  fro  tempore.  They  have  already  been  re^d  in  evi- 
dence and  not  objected  to. 

Q.  (By  Mr.  Manager  Floyd.)  You  wrote  the  letters? — ^A.  I  did. 

Q.  Did  jovi  have  any  knowledge  of  these  negotiations  that  were 
going  on  with  Mr.  Watson ! — ^A.  I  did  not. 

Q.  You  did  not? — ^A.  No,  sir. 

Q.  You  lived  in  Scranton? — ^A.  I  live  in  Scranton. 

Q.  You  wrote  these  letters  ? — ^A.  Yes.  sir. 

Q.  Mr.  Reese,  were  you  present  at  tne  conference  on  the  6th  of 
October? — ^A.  I  was. 

Q.  I  will  ask  you  to  state,  if  you  know,  what  the  proposition  was 
which  was  submitted  there  by  Mr.  Watson. — A.  Mr.  Watson  sub- 
mitted a  proposition  to  settle  all  matters  for  $161,000. 

Q.  $161,000?— A.  Yes,  sir. 

Q.  Did  you  not  know  at  that  time  that  the  Bolands  were  willing 
to  settle  it  for  $100,000  or  a  less  amount  ? — ^A.  I  did  not. 

Q.  You  did  not? — ^A.  No,  sir. 

Q.  You  never  heard  of  that? — ^A.  I  did  not. 

Mr.  Manager  Floyd.  That  is  all. 

Mr.  WoRTHiNGTON.  That  is  all. 

Mr.  Manager  Clayton.  The  witness  may  be  discharged. 

The  pREsmENi!  pro  tempore.  The  witness  will  be  finally 
charged. 
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Helm  Bruce  appeuned,  and  haying  been  duly  sworn,  was  examined 
and  testified  as  xollows: 

Mr.  Manager  Cijittdn.  Mr.  Norris  will  conduct  the  examination 
of  this  witness,  Mr.  President. 

Mr.  Manager  Nobris.  Mr.  President,  this  witness's  testimony  per- 
tains and  applies  to  article  4.  We  have  taken  him  and  the  following 
witness  out  of  order  because  we  want  to  give  fhem  an  opportunity  to 
get  away. 

[To  the  witness.!  Mr.  Bruoe^  .state  your  name. 

The  WrrNBSS.  My  name  is  Helm  Bmce. 

Q.  (By  Mr.  Manager  Nobbis.)  Where  do  you  reside,  Mr.  Bruce? — 
A.  Louisville,  Ky. 

Q.  What  is  your  business,  occupation,  or  profession  now? — ^A. 
I  am  a  lawyer. 

Q.  How  old  are  you,  Mr.  Bruce  t — ^A.  I  am  62. 

Q.  How  long  have  you  been  a  lawyer? — ^A.  80  years. 

Q.  Did  you  in  your  professional  capacity  have  anything  to  do 
with  the  case  before  the  Commerce  Court  entitled  ^^ll^e  Interstate 
Commerce  Conmiission  and  the  United  States  against  the  Louisville 
&  Nafi^ville  Railroad  Co."? — ^A.  It  was  entitled  just  the  other 
way.  It  was  the  Louisville  &  Nashville  Bailroad  Co.  against  the 
Interstate  Commerce  Commission. 

Q.  I  gave  you  the  title  as  it  appeared  in  the  Suprane  Court.  Whom 
did  you  represent  in  that  litigation  ? — ^A.  The  Louisville  &  Nashville 
Railroad  Co. 

Q.  Are  you  at  the  present  time  an  attorney  for  the  Louisville  & 
Nashville  Kailroad?— A.  One  of  its  attorneys. 

Q.  I  did  not  expect  you  to  be  more  than  one. — A.  I  mean  by  that 
that  I  am  not  its  genenti  counsel. 

Q.  How  long  have  you  been  one  of  the  attorneys  for  this  railroad 
company? — ^A.  I  have  represented  it  in  different  kinds  of  litigation 
for  something  like  20  years. 

Q.  Mr.  Bruce,  were  j^ou  the  managing  attorney  on  the  part  of  the 
railroad  company  in  this  particular  case  to  which  I  have  called  your 
attention  at  the  time  it  was  argued  and  submitted  in  the  Commerce 
Court? — ^A.  I  was. 

Q.  How  long  had  you  been  in  control  of  that  case  on  the  part  of 
the  railroad  company? — A.  Since  the  spring  of  1910,  my  recollection 
is.  The  case  was  argued  on  the  3d  and  4th  of  April,  1911,  and  sub- 
mitted on  the  4th  of  April. 

Q.  What  year?— A.  1911. 

Q.  When  did  this  case  ^et  into  the  Commerce  Court  with  relation 
to  the  time  of  the  organization  of  the  Commerce  Court?— A.  As 
soon  as  the  Commerce  Court  was  organized. 

Q.  It  was  one  of  the  cases  that  under  the  law  was  sent  into  that 
court  as  soon  as  it  was  organized? — ^A.  It  was  transferred  by  opera- 
tion of  law. 

Q.  When  was  that  case  argued,  did  you  say?— A.  On  the  8d  and 
4th.days  of  April,  1911. 

Q.  Was  it  submitted  on  the  4th  day  of  April,  1911,  to  the  court? — 
A.  It  was. 

Q.  When  was  the  judgment  of  the  court  rendered? — A.  I  do  not, 
remember  the  date,  but  it  was,  I  think,  in  the  early  part  of  March, 
1912,  this  year. 
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Q.  So  that  between  its  submission  and  the  time  it  was  decided  it 
was  nearly  a  year? — ^A.  About  11  months.  . 

Q.  Did  you  argue  the  case  orally  before  the  court? — ^A.  I  did. 

Q.  After  it  was  argued  and  submitted,  and  before  it  was  decided, 
while  it  was  pending  in  the  court,  did  you  have  any  correspondence 
with  Judge  Archbald  in  relation  to  it? — ^A,  I  did. 

Mr.  Manager  Nobris.  I  will  ask  that  this  letter  be  marked  as  an 
exhibit.    (Handing  paper  to  the  Secretary.) 

The  Secretary  marked  the  paper  "  U.  S.  S.  Exhibit  55." 

Q.  (By  Mr.  Manager  Nobbis.)  Mr.  Bruce,  I  hand  to  you  Senate 
Exhibit  55  and  ask  you  to  examine  it  and  state  what  it  is. — ^A.  (Ex- 
amining.) It  is  a  letter  from  Judge  Archbald  to  me. 

Q.  Is  that  the  first  letter  that  you  received  from  him?— A.  Let 
me  see  the  date  of  that.     (Examining.)     Yes,  sir. 

Mr.  Manager  Norbis.  We  offer  this  letter  in  evidence  and  ask  that 
it  be  read. 

Mr.  Manager  Simpson.  What  is  the  date  of  the  letter  ? 

Mr.  Manager  Nobbis.  August  22,  1911. 

The  Pbesddbnt  pbo  tbmpobe.  Without  objection  the  letter  will  be 
read. 

The  Secretary  read-  as  follows : 

U.  S.  S.  Exhibit  55. 
[United  states  Commerce  Court,  WashlDgton.] 

ScRANTON,  Pa.,  Au0ust  22,  1911. 
Helm  Bruce,  Esq. 

Dear  Sir  :  In  the  New  Orleans-Montgomery  rate  case,  referring  to  Mr.  Gomp- 
ton's  testimony  on  page  397  of  the  stenographer's  minutes  of  the  hearing  before 
the  commission,  will  you  please  confer  with  Mr.  Compton  and  advise  me  whether 
in  answer  to  the  first  question  by  Commissioner  Clements  upon  that  page  Mr. 
Compton  intended  to  say  that  they  '*  did  "  or  '*  did  not "  apply  the  combination 
of  locals  to  protect  a  through  shipment  tn  the  case  of  Mobile  and  Montgomery? 
As  the  record  stands  Mr.  Compton  is  made  to  say  **  We  did  apply  it  there.'*  It 
is  rather  indefinite  wliat  "  it "  refers  to ;  whether  to  the  word  **  exception,"  In 
the  question  of  Commissioner  Clements,  or  to  the  word  '*  combination,"  with 
which  the  word  "  apply  "  seems  to  connect  it  I  would  lllce  to  have  you  clear 
this  up  if  possible. 

Tours,  very  truly,  R.  W.  Archbald. 

Q.  (By  Mr.  Manager  Norris.)  Mr.  Bruce,  did  you  answer  that  let- 
ter?— A.  I  did. 

Q.  Did  you  keep  a  copy  of  your  answer? — ^A.  I  did. 

Q.  Do  you  have  that  copy,  Mr.  Bruce? — A.  No;  you  had  it. 

Q.  I  do  not  seem  to  have  it  here. 

Mr.  WoRTHiNGTON.  You  may  read  it  from  the  record. 

Mr.  Simpson.  It  is  found  on  page  1640,  and  there  is  no  objection  to 
reading  it. 

Mr.  Manager  Norris.  I  will  ask  you,  Mr.  Bruce,  to  examine  this 
letter  as  printed  in  the  record  of  the  proceedings  before  the  House 
Judiciary  Committee,  and  to  say  whether  that  is  a  copy  of  it. 

Mr.  Simpson.  We  will  admit  that  it  is,  Mr.  Manager  Norris,  to 
save  time. 

Mr.  Manager  Norris.  Very  well;  then  we  will  have  it  read.  It  is 
admitted  that  the  letter  on  page  1540  is  a  copy  of  the  answer  of  the 
witness. 
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The  President  pro  tempore.  The  Secretary  will  read  as  requested. 
The  Secretary  read  the  paper,  marked  "  U.  S.  S.  Exhibit  66,"  as 
follows : 

U.  S.  S.  Exhibit  56. 

Judge  R.  W.  Arghbald,  Bcranton,  Pa, 

Deab  Sib  :  I  have  yours  of  the  22d  Instant  concerning  the  New  Orleans-Mont- 
gomery rate  case  and  have  Just  seen  Mr.  Compton  concerning  his  testimony 
before  the  commission  to  which  you  refer,  being  the  testimony  on  page  397. 
When  I  called  this  to  his  attention,  he  immediately  and  unhesitatingly  said  that 
what  he  meant  was  that  the  company  did  not  apply  the  combination  of  locals 
to  protect  a  through  shipment  in  the  case  of  Mobile  and  Montgomery.  He  called 
attention  to  the  fact  that  the  remainder  of  his  answer  shows  that  such  was  his 
meaning,  because  he  immediately  proceeds  to  state  that  the  company  has  tried 
as  far  as  possible  at  all  times  to  maintain  the  relative  adjustment  in  the  south- 
eastern territory,  which  rela-tive  adjustment  applies  to  rates  between  com- 
I)etitive  points  which  are  fixed  with  relation  to  each  other,  whereas  rates  to  anil 
from  or  between  mere  local  points  are  not  Involved  in  the  relative  adjustment 
of  rates. 

You  will  find  this  matter  vei*y  clearly  explained  by  Mr.  Compton  In  his  testi- 
mony before  the  special  examiner  appointed  by  the  circuit  court  in  the 
present  case  in  answer  to  question  No.  19,  beginning  on  page  173  of  the  tran- 
script of  the  testimony  before  the  special  examiner.  You  will  see  that  Mr. 
Compton  there  not  onjy  states  the  facts  fully,  but  explains  the  reasons  for 
them.    And  this  testimony  is  wholly  uncontradicted. 

Yours,  very  truly,  Helm  Bbuce. 

Mr.  Manager  Norris.  Mr.  President,  we  should  like  to  have  that 
letter  marked  as  an  exhibit  so  that  it  may  appear  in  the  record  in 
regular  order. 

The  President  pro  tempore.  It  will  be  so  ordered. 

Q.  (By  Mr.  Manager  Norris.)  Mr.  Bruce,  did  you  have  any  fur- 
ther correspondence  with  Judge  Archbald  about  this  case  while  it 
was  pending? — A.  I  did. 

Q.  What  was  the  next  letter  from  him  to  you  or  from  you  to 
him  ? — A.  A  letter  from  him  to  me. 

Q.  What  is  the  date  of  the  letter?  It  is  the  one  written  in  long- 
hand.— ^A.  It  is  dated  January  10,  1912. 

Mr.  Simpson.  There  is  an  intervening  letter.  Judge  Norris. 

Mr.  Manager  Norris.  I  want  the  next  letter,  Mr.  Bruce. 

Mr.  Simpson.  It  is  found  on  page  1541  of  the  record,  and  I  pre- 
sume you  want  it  in  the  record. 

Mr.  Manager  CLAYit)N.  The  letter  of  August  26, 1911,  is  next. 

Mr.  Manager  Norris  (to  the  witness).  Does  that  appear  among  the 
letters  Igave  you,  Mr.  Bruce  ? 

The  TVttness.  What  is  the  date? 

Mr.  Simpson.  August  26. 

The  Witness  (after  examination).  There  is  no  such  letter  here. 

Mr.  Manager  Norris.  I  think  there  is. 

Mr.  WoRTHiNGTON.  You  may  read  it  from  the  record ;  we  do  not 
care  anything  about  it. 

Mr.  Manager  Norris.  Very  well ;  mark  it  as  an  exhibit  and  we  will 
read  it  from  the  printed  record. 

The  Witness.  Shall  I  answer  the  question?  You  asked  me  to  read 
the  next  letter,  and  I  started  to  read  the  letter  of  January  10,  1912. 
I  had  overlooked  the  fact  that  there  was  a  letter  of  August  26,  1911, 
including 
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Mr.  Manager  Nobbis.  We  will  ask  that  the  letter  of  August  26, 
1911,  be  read. 
The  Pbesident  pbo  tempobe.  The  Secretary  will  read  as  requested. 

• 

The  Secretary  read  the  letter,  which  was  marked  "  U.  S.  S.  Exhibit 
67,"  as  follows : 

U.  S.  S.  EzHUiiT  57. 
[United  States  Commeroe  Court,  WMhington.] 

ScBANTON,  Pa.,  Augu$t  26^  1911. 

Mt  Dear  Mb.  Bbuce  :  I  thank  yon  for  your  letter  of  August  24,  with  leflereuee 
to  Mr.  Ck)mpton'8  testimony,  about  which  I  wrote  you.  I  was  quite  sure  ttom 
the  context  that  the  word  "  not "  ought  to  be  in  the  answer  of  Mr.  Compton,  on 
page  397,  to  which  I  referred.  I  thinly,  however,  that  the  intention  to  give  a 
negative  answer  to  the  idea  advanced  in  the  question  put  is  suflBciently  evident 
from  the  context ;  and,  as  you  have  pointed  out,  this  is  folly  explained  by  Mr. 
Ck>mpton  in  his  answer  to  question  19,  found  in  the  testimony  taken  before  the 
examiner. 

Yours,  very  truly,  R.  W.  Abohbaia. 

Q.  (By  Mr.  Manager  Nobbis).  Mr.  Bruce,  what  was  the  next  step 
in  this  correspondence! — A.  The  next  letter  was  the  one  I  started 
to  read  a  moment  ago,  of  January  10,  1912,  from  Judge  Ardibald 
to  me. 

Mr.  Manager  Nobbis.  Mr.  President,  I  ask  that  that  letter  be 
marked  as  an  exhibit  and  read. 

The  letter  was  marked  ^^  U.  S.  S.  Exhibit  58,"  and  reads  as  follows: 

U.  S.  S.  Exhibit  58. 
[United  States  Commerce  Gout*  Washington.] 

Of  Boabd  House-Boat  "Fiesolb,*' 
Indian  Biver,  Fla.,  January  10,  1912, 

My  Dear  Mb.  Bbuce:  The  inscription  above  will  betray  where  I  am  and  the 
pleasures  I  am  about,  while  the  New  Orieans-Mobile-Montgomery  rate  case 
remains  undecided.  But  I  am  where  I  am  by  irresiBtlble  invitation,  and  as 
tender  to  Mrs.  Archbald,  who  could  not  go  without  me,  which  affords  a  partial 
extenuation. 

And  that  I  am  not  altogether  oblivious  of  duty,  permit  me  to  make  another 
inquiry  about  the  rate  case  referred  to.  On  page  09  of  your  brief  yon  refer  to 
the  assertion  by  the  commission  in  its  report  that  **  the  building  of  new  railroads 
and  other  causes  have  forced  many  departures  from  the  adjustment  of  rates 
made  by  the  Ck>oley  arbitration."  As  to  which  you  state  that  according  to  the 
record  this  is  shown  to  be  clearly  mistaken.  An  examination  of  the  tariffs  in 
evidence  by  one  of  the  members  of  our  court  has  disclosed,  however,  a  very 
large  number  of  changes  In  commodity  rates,  from  time  to  time,  which  is 
claimed  to  refute  your  argument  and  sustain  the  commission,  and  it  is  with 
regard  to  this  that  I  am  writing  you. 

Assuming  that  these  tariffs  have  been  correctly  interpreted  by  us,  would  yon 
still  affirm  the  position  taken  in  your  brief,  and  upon  what  theory  would  you 
sustain  it?  That  Is  to  say,  if  there  have  been  these  departures  from  time  to 
time  in  commodity  rates  from  the  adjustment  of  rates  under  the  Gooley  arbi- 
tration, would  not  that  of  itself  be  sufficient  to  warrant  the  assertion  made  by 
the  commission,  which  you  say  is  in  the  face  of  the  record?  Also,  have  you 
made  such  an  examination  of  the  tariffs  In  evidence  that  you  are  prepared  to 
give  us  your  views  as  to  whether  they  have  been  correctly  interpreted  by  us, 
and  whether  they  show  the  numerous  changes  which  I  have  referred  to?  And 
again,  is  there  anything  to  indicate  that  the  commission  did  or  did  not  rely  on 
these  tariffs  for  the  statements  which  they  make  with  regard  to  the  alleged 
departures  from  the  Gooley  arbitration?  And  if  there  are  such  departures  to 
commodity  rates,  whether  the  commission  noted  them  or  not,  could  it  be  said 
'that  the  statement  In  their  report  was  not  sustained  by  the  evidence? 
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I»  of  course,  have  not  failed  to  note  the  argument  you  make  on  tbe  allcc^tloas 
of  the  bill  not  being  denied  by  the  answer  as  well  as  the  references  made  to  tin 
testimony  of  Hr.  Oompton,  Mr.  Powell,  Mr.  Oreen,  Mr.  Bannon,  and  Mr.  Hatten- 
dorf .  But  are  not  the  denials  oi  some  of  ihe  witnesses — ^for  instance,  Mr.  Gomp- 
ton  and  Mr.  Powell— somewhat  qualified,  and  do  they  positivtiy  declare  that 
since  the  construction  of  the  Memphis  ft  Birmingham  road  and  the  adjustments 
following  it,  there  haye  In  fact  been  no  furtlier  departures? 

I  regret  that  we  can  not  haye  the  Isenefit  orally  of  your  answer  to  these 
Inquiries,  and  that  the  matter  has  to  be  disposed  of  by  correspondence.  But  at 
the  same  time  eyerything  Is  put  so  clearly  in  your  brief,  I  haye  no  doubt  you 
will  be  able  to  meet  wliat  I  suggest  with  equal  ezplicitness,  and  you  will  under- 
stand through  it  all  that  what  I  want  to  get  at  is  the  effect  to  be  giyen  to  these 
changes  in  commodity  rates — ^if  there  haye  been  such--on  the  general  question 
whether  the  statement  of  the  commission  to  which  I  refer  is  indeed  In  disregard 
of  the  record  and  unsustained  by  it 

Not  haying  a  stenographer,  I  write  under  some  difficulties,  and  I  will  there- 
fore ask  yon  to  return  with  your  answers  a  copy  of  this  lett^,  or  at  least  a 
specific  answer  to  each  question  which  I  put,  stating  the  question  in  the  same 
connection. 

I  am,  with  much  regard*  yery  truly,  yours, 

B.  W.  AaCHBAIA. 

Q.  Mr.  Bruce,  did  you  comply  with  the  request  contained  in  that 
letter? — A.  T  did. 

Q-  And  answered  the  letter? — ^A.  I  did. 

Q.  What  was  the  date  of  your  reply? — ^A.  January  24,  1912. 

Mr.  Manager  Norbis.  Mr.  President,  we  ask  that  the  letter  be 
marked  as  an  exhibit  and  read  in  eTidence. 

The  Secretary  read  the  letter,  marked  "  U.  S.  S.  Exhibit  &9j^  as 
follows : 

U.  S.  S.  EXHIBTT  59. 

Januabt  24, 1912. 

Mt  Deab  Judge  :  Tours  of  the  10th  instant  conceratng  the  New  Orleans-Mobile- 
Montgomery  case  readied  me,  I  thinic,  some  days  after  It  was  written.  I,  how- 
ever, deferred  making  any  attempt  to  answer  mitil  I  eonld  hSTo  a  chance  to  tiOk 
with  Mr.  Compton  ahont  some  of  the  saatten  to  which  yonr  tnqnires  are  di- 
rected. And,  as  Mr.  Comptcm  was  off  on  one  of  his  testifying  expeditions  and 
did  not  retnm  to  his  office  for  sereral  days,  the  answer  to  yonr  letter  lias  been 
delayed  mach  longer  than  I  expected.  Otherwise  I  wonld  have  made  a  bri^ 
acknowledgment  of  it  immediate,  wttfa  promise  of  an  additloiial  answer  later. 

As  yonr  letter  was  written  withont  the  aid  of  a  stenographer  so  that  yon  hare 
no  copy  of  it,  I  will,  pnrsnant  to  your  soggestion,  state  the  sabstance  of  yonr  in- 
qniries  so  that  my  answer  may  be  dearly  nnderstood. 

Ton  refer  to  the  following  Ihcts:  (1)  That  the  eoHimissjim  in  its  rei»ort  stated 
that  the  building  of  new  railroads  and  other  causes  have  forced  many  de- 
partures from  the  adjustments  of  rates  made  by  the  Oooley  arbitrstion ;  (2) 
that  In  my  britf,  on  page  09,  I  refer  to  this  aasertioa  by  the  oommissioii  and 
say  it  is  not  according  to  the  record;  and  (8)  that  an  eramination  of  the  tariffs 
in  evidence  seems  to  disdose  a  large  number  of  changes  in  comaiodity  rates 
fktnn  time  to  time,  which  seem  to  refute  my  statement  Having  made  this  n^Ser- 
ence  to  the  record  and  the  bri^,  you  then  ask: 

"Assuming  that  these  tariffs  have  been  correctly  interpreted  by  us,  would  yon 
still  affirm  the  position  taken  in  your  brief,  and  upon  what  theory  would  yo« 
sustain  it?  That  is  to  say,  if  there  have  been  these  departures  from  time  to 
time  in  commodity  rates  firom  the  adjustment  of  rates  under  the  Gooley  arbi- 
tration, would  not  that  of  itsdf  be  sulBcient  to  warrant  the  assertion  made  by 
the  commiesiim,  which  yon  say  is  in  the  face  of  the  record?  Also,  hare  yon 
made  such  an  examinati<m  of  the  tariffs  in  evidence  that  you  are  prepared  to 
give  us  your  views  as  to  whether  they  hare  been  correctly  interpreted  by  na^ 
and  whether  they  show  the  numerous  changes  which  I  have  referred  to?  Again, 
is  there  anything  to  Indicate  that  the  commission  did  or  did  not  rdy  on  these 
tariffs  fbr  the  statement  that  they  make  with  regard  to  the  alleged  departure 
from  the  Gooley  arbitration?    And  if  there  are  such  departures  in  commodity 
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rmteB,  whether  the  commiflsion  noted  them  or  not,  conld  it  be  said  that  the 
statement  In  their  report  was  not  sustained  by  the  evidence? 

"  I  of  coarse  have  not  failed  to  note  the  argument  you  make  on  the  allegations 
of  the  bill  not  being  denied  by  the  answer,  as  well  as  the  references  made  to 
the  testimony  of  Mr.  Ck>mpton,  Mr.  Powell,  Mr.  Green,  Mr.  Bannon,  and  Mr. 
Hattendorf.  But  are  not  the  denials  of  some  of  these  witnesses,  for  instance^ 
Mr.  Ck>mpton,  somewhat  qualified,  and  do  they  positively  declare  that  since  the 
construction  of  the  Memphis  ft  Birmingham  road  and  the  adjustment  following 
it  there  have  in  fact  been  no  further  departures?  " 

I  have  not  examined  the  tariffs  filed  with  any  view  of  ascertaining  whether  or 
not,  in  making  commodity  rates,  there  have  been  departures  from  the  Gooley 
adjustment,  and  the  reason  I  did  not  do  so,  I  believe,  was  entirely  sufficient  and 
shows,  as  it  seems  to  me,  that  the  matter  is  not  now  before  the  Commerce 
Ck>urt.  In  the  bc^nning  the  complaint  by  the  New  Orleans  Board  of  Trade  em« 
braced  both  class  rates  and  commodity  rates.  But  the  commission,  for  reasons 
expressed  by  it  in  its  report,  never  passed  upon  the  complaint  as  to  commodity 
rates,  the  concluding  clause  of  the  commission's  report  being  in  the  following 
limguage: 

"  In  regard  to  the  commodity  rates  attacked  in  these  proceedings  certain  ad- 
justments and  changes  have  been  made  therein  by  the  defendant  since  the  in- 
stitution thereof,  with  the  view  of  correcting  inequalities  or  excessive  charges 
found  to  exist,  which  adjustments  and  changes  are  admitted  to  have  removed 
the  cause  of  complaint  to  some  extent.  It  is  impracticable  in  the  present  state 
of  the  record  to  determine  satisfactorily  what  other  changes,  If  any,  respecting 
commodity  rates  should  be  made.  These  cases  will  be  retained,  therefore,  for 
such  further  investigation  and  consideration  of  commodity  rates  involved  as  the 
fbcts  and  circumstances  may  seem  to  require.'*  (Complainant's  exhibit  book, 
p.  80.) 

I  was  not  In  the  case  before  the  commission  at  all.  And  I  did  not  come  Into 
the  case  in  the  circuit  court  until  after  the  bill  was  filed  and  the  commission 
had  filed  its  answer.  I  did,  however,  have  charge  of  the  taking  of  proof  and 
the  preparation  of  the  case  from  the  time  the  issues  were  made.  Finding  that 
the  commission  had  decided  nothing  on  the  subject  of  commodity  rates,  but 
had  expressly  reserved  that  subject  for  further  consideration,  and  that  the 
equity  suit  filed  by  the  railroad  company  attacking  the  commission's  order  was 
ther^ore  necessarily  confined  to  the  subject  of  class  rates,  to  which  the  com- 
mission's order  was  confined,  I  never  attempted  to  make  any  investigation  of 
the  subject  of  commodity  rates,  or  to  make  any  preparation  of  the  case  based 
upon  a  consideration  of  them;  and  I  do  not  see  how  any  question  pertaining 
to  commodity  rates  can  now  be  before  the  Commerce  Court.  Whether  or  not 
there  have  been  departures  from  the  Cooley  adjustment  in  the  fixing  of  com- 
modity rates,  is  a  matter  that  would  require  investigation,  followed  by  explana- 
tion, but  that  investigation  has  not  been  made  for  the  reasons  which  seem  to  me 
to  sufficiently  appear  from  what  I  have  said. 

I  do  not  see  how  it  can  be  possible  that  the  commission,  in  mnklog  the  state- 
ment it  did  in  its  report  as  to  the  departure  from  the  Cooley  adjustment,  could 
have  had  refer^ce  merely  to  possible  departures  in  commodity  rates,  when  the 
language  which  I  have  quoted  from  its  report  shows  it  did  not  have  commodity 
rates  under  consideration,  but  had  determined  to  reserve  them  for  future  con- 
sideration. If  it  be  true  that  there  were  no  departures  from  the  Cooley  adjust- 
ment in  class  rates,  except  such  as  resulted  from  the  building  of  ^e  Kansas 
City,  Memphis  &  Birmingham  road,  but  there  were  possible  departures  in  the 
fixing  of  commodity  rates,  it  would  seem  strange  that  the  commission,  when 
dealing  solely  with  class  rates,  and  expressly  excluding  commodity  rates,  would 
refer  to  a  condition  wbich  was  true  solely  of  commodity  rates,  but  not  true 
of  class  rates,  and  give  this  as  the  reason  for  its  action  taken  with  reference  to 
class  rates. 

And  if  such  departures  from  the  Cooley  adjustment  do  exist  as  to  commodity 
rates,  then  whether  the  commission  noted  and  intended  to  refer  to  these  depar- 
tures in  commodity  rates  or  not,  it  seems  very  clear  to  me  that  the  commission's 
statement  that  the  Cooley  adjustment  had  been  departed  from,  must  be  con- 
sidered as  relating  to  that  subject  matter  upon  which  it  was  passing  Judgment, 
or  expressing  a  conclusion  and  which,  as  we  have  seen,  was  confined  to  the 
flubject  of  class  rates,  expressly  excluding  commodity  rates,  and  therefore  in 
any  proper  sense  it  is  true  that  the  commission's  statement  is  not  sustained  by 
the  evidence. 
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When  I  at  last  succeeded  in  getting  hold  of  Mr.  Ck)inpton,  and  asked  him 
about  the  fact  as  to  whether  or  not  the  Gooley  adjustment  had  been  departed 
from  in  fixing  commodity  rates,  a  subject  to  which  I  had  never  before  given 
any  attention,  he  said  that  that  was  a  question  which  it  was  not  possible  for 
him  to  answer  without  very  careful  examination,  and  that  any  correct  treat- 
ment of  the  subject  would  require  a  very  great  deal  of  very  painstaking  inyestl- 
gation.  He  called  my  attention  to  the  fact  that  in  the  tariffs  there  are  a  great 
many  pages  devoted  to  commodity  rates;  that  it  would  be  necessary  to  check 
over  all  of  these  individual  rates  for  the  purpose  of  seeing  whether  or  not  any 
rates  on  any  commodity  departed  from  the  CVooley  adjustment,  and  then  to 
ascertain,  if  possible,  the  reason  why  the  departure  was  made  in  that  particular 
case. 

As  to  the  particular  tariffs  that  were  filed  before  the  commission,  I  was  not 
able  to  call  them  specially  to  his  attention,  because  my  file  is  very  incomplete 
as  to  copies  of  the  tariffs  Introduced  In  evidence,  and  it  would  of  course  be  an 
enormous  work  to  read  through  the  entire  testimony  before  the  commission  for 
the  purpose  of  picking  out  here  and  there  where  some  tariff  of  this  kind  may 
have  been  referred  to.  He  said,  therefore,  that  while  It  was  a  possible  thing 
to  check  over  all  of  these  conunodity  tariffs  prevailing  in  tlie  southeastern  terri- 
tory, it  would  involve  a  work  of  tremendous  labor.  And  I  told  him  that  I  did 
not  believe  you  meant  to  call  for  them  at  this  time,  especially  in  view  of  the 
situation  of  this  case,  as  I  have  heretofore  explained.  Speaking  generally  upon 
the  subject,  without  investigation,  he  said  that  there  might  be  some  cases  where 
a  commodity  moved  in  substantial  quantities  from  one  point,  such  as  New 
Orleans,  which  did  not  move  in  substantial  quantities  from  the  Ohio  River,  or 
the  upper  Mississippi  River  crossing,  or  vice  versa,  and  that  in  such  cases  it 
might  be  found  that  a  commodity  rate  had  been  put  in  on  the  commodity  from 
the  point,  or  points,  from  which  it  moved  in  substantial  quantities,  while  the 
same  article  was  left  in  the  classified  list  at  points  from  which  it  did  not  move 
in  substantial  quantities;  and  that  again  there  might  be  some  cases  where, 
either  through  mistake  or  through  oversight,  Uiere  had  been  a  departure  in 
fixing  commodity  rates  on  some  specified  article;  or  again,  tbere  might  be 
departures  upon  other  commodities  intentionally  made,  but  made  for  some 
reason  that  could  be  explained  if  the  facts  were  fully  investigated;  mit,  as 
said  before,  that  to  check  this  matter  over  and  get  at  the  truth  as  to  these 
details  would  require  a  great  deal  of  labor  and  quite  a  considerable  length  of 
time. 

As  to  the  testimony  of  the  witnesses  in  the  case  at  bar,  it  seems  to  me  it  Is 
very  clear  and  positive.  In  answering  my  questions  as  to  whether  or  not  there 
had  been  any  departures  from  the  Oooley  arbitration  subsequent  to  those  caused 
by  the  building  of  the  Kansas  City,  Memphis  ft  Birmingham  Railroad  they 
may  have  had  in  mind  only  departures  in  class  rates — ^that  was  certainly  what 
I  had  in  mind  in  my  questions — ^but  their  answers  seem  to  me  as  specific  and 
direct  as  you  could  expect  of  witnesses  upon  such  a  subject  One  or  two  of 
them  may  have  used  the  expression  that  since  the  building  of  the  Kansas  City, 
Memphis  &  Birmingham  road  there  had  been  no  departures  so  far  as  they  knew. 
But  that  is  all  that  a  witness  could  say.  The  territory  is  a  large  one  and  the 
subject  is  a  large  one;  but  each  of  these  witnesses  was  a  man  of  very  large 
experience  and  Information  in  this  line,  and  when  they  said  that  there  had  been 
no  departures  within  their  knowledge  it  was  about  as  complete  testimony  as  It 
would  be  possible  to  produce  In  such  a  case.  They  were  all  subject  to  cross- 
examination  by  the  counsel  for  the  Interstate  (commerce  Ck)mmission,  who  had 
his  rate  expert  at  his  elbow  when  the  examination  was  in  progress,  and  if  he 
knew  of  any  departures  it  was  his  duty  to  call  attention  to  it 

I  hope  I  have  made  myself  plain  and  that  I  have  answered  the  questions  in 
your  mind,  as  expressed  in  your  letter.  If,  however,  there  is  any  further 
assistance  I  can  render,  it  will  give  me  great  pleasure  to  render  It  if  you  will 
indicate  how  I  can  serve  you  or  the  court. 

Yours,  truly,  , 

Hon.  R.  W.  Abghbald, 
Judge  United  States  Commerce  Court,  Washington,  D,  O. 

Q.  (By  Mr.  Manager  Norris.)  That  letter,  Mr.  Bruce,  was  signed 
by  vou  ? — A.  Oh,  yes. 

Q.  The  secretary  has  read  from  a  carbon  copy.  Did  you  hear  from 
the  judge  again  before  this  case  was  finally  determined  ? — ^A.  No. 
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Q.  When  did  you  next  hear  from  him  in  resard  to  this  case ! — A. 
After  the  case  was  decided  I  wrote  the  judge  a  fetter,  and  he  answered 
that. 

Q.  Have  you  a  copy  of  the  Irtter  that  you  wrote  to  the  judge  t — A* 
Yes,  sir. 

Mr.  Manager  NosHiB.  I  ask  that  it  be  marked  as  an  exhibit  and  that 
it  be  read  in  evidence. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  00. 

MiUtCH  4, 101a. 
Hon.  R.  W.  AacHBALD,  Scrmnton,  Pa. 

Mt  Dbab  Jxn>aB:  Of  course  a  lawyer  is  always  gratified  at  winning  a  ease, 
bnt  I  hope  that  I  offend  against  no  rale  of  propriety  when  I  express  my  gratifl- 
cation,  not  simply  at  the  ultimate  result,  to  wit,  the  annulling  of  the  order  of 
the  commission  in  the  ease  of  Louisville  &  Nashville  Railroad  Go.  v.  Interstate 
Oommeree  Oommission  (which  we  know  as  the  New  Orleans  Board  of  Trade 
case),  but  over  the  opinion.  This  seems  to  me  to  show  a  familiarity  on  your 
part  of  the  intricate  details  of  this  case  that  Is  really  extraordinary,  and  your 
statement  of  the  principles  by  which  the  court  was  guided  in  acting  upon  the 
case  is  so  clear  as  to  leave  no  doubt  In  the  mind  of  one  who  is  lookliMS  fbr  a 
guiding  rule  in  such  cases. 

Tours,  truly,  


Q.  (By  Mr.  Manager  Nobbis.)  Mr.  Bruce,  that  letter  bore  yoor 
signature  as  it  was  sent ! — ^A.  Yes. 

Q.  Did  you  get  an  answer  to  that  t — ^A.  I  did. 

Mr.  Manager  Nobbis.  We  ask  that  it  be  marked  as  an  exhibit  aad 
read  in  evidence. 

The  Secretary  read  as  follows : 

U.  S.  S.  BxhibitOI. 
[R.  W.  Archbald,  Judge,  United  States  Commerce  Court,  WaehiiigtoQ.] 

ScBANTON,  Pa.,  March  8,  191B. 

My  Deab  Ms.  Bbuce  :  I  thank  you  for  your  letter  and  its  kind  ai^reciatioa  of 
the  opinion  of  the  court  In  the  New  Orleans  Board  of  Trade  case ;  but  you  faU 
to  take  credit  for  the  very  important  part  ^hlch  you  played  in  the  remit 
Frankly,  the  case  was  won  on  your  argument  and  brief.  Your  oral  argnment 
was  one  of  the  best  that  we  have  heard,  and  your  brief  was  an  absolute  demon- 
stration of  the  errors  committed  by  the  commission  and  complete  at  every  point 
Ton  can  not  fail  to  note  how  closely  the  opinion  follows  and  reflects  what  is 
there  said. 

As  for  myeelt,  I  am  only  entitled  at  the  most  to  a  part  of  the  opinion  as  filed. 
A  considerable  portion  of  it,  if  not  indeed  the  best,  is  from  the  hand  of  another 
member  of  the  court,  and  it  is  probably  there  that  you  find  the  enunciation  of 
principles  which  you  particularly  conunend.  I  regret  exceedingly  the  delay 
which  has  occurred  in  this  case ;  but  some  time,  when  I  have  the  pleasure  of 
seeing  you  again,  I  will  endeavor  to  explain  how  it  came  about 
Very  truly,  yours, 

B.  W.  Abohbald. 

I  hope  we  shall  have  the  pleasure  of  hearing  you  soon  in  argument  again. 

Q.  (By  Mr.  Manager  Norris.)  Mr.  Bruce,  the  judge  in  that  last 
letter  speaks  of  a  conference.  Did  you  have  that  conference? — ^A. 
No;  I  never  saw — ^I  never  spoke  to  Judge  Archbald  off  the  bench  in 
my  life  except  twice,  once 

Q.  You  never  saw  him  after  the  receipt  of  that  letter  except  since 
vou  have  appeared  as  a  witness  here  or  oefore  the  committee. — ^A.  I 
had  never  seen  him  imtil  I  saw  him  before  the  Judiciary  Committee. 
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Q.  Did  you  give  to  the  other  attorneys  in  the  case  any  notice  of 
this  letter  or  argument  that  you  sent  to  the  judge? — A.  I  did  not. 

Q.  Do  you  Imow  whether  any  of  the  other  attorneys  in  the  case 
knew  anything  about  the  correspondence  that  was  going  on  while  the 
case  was  pending? — ^A.  I  do  not  know ;  but  I  have  no  reason  to  think 
they  did. 

Q.  In  that  litigation  who  represented  the  United  States  Govern- 
ment ? — ^A.  Do  you  mean  the  Government  or  the  commission  ? 

Q.  I  mean  the  Interstate  Commerce  Commission. — A.  Mr.  Wil- 
liam E.  Lamb,  now  of  Chicago,  then  of  Washington. 

Q.  Who  instituted  this  suit  originally? — A.  The  Louisville  & 
Nashville  Kailroad  Co. 

Q.  There  was  a  complaint  made  coming  from  the  New  Orleans 
Board  of  Trade,  was  there  not? — A.  Yes;  that  was  the  hearing 
before  the  Interstate  Commerce  Commission. 

Q.  Yes. — A.  That  was  a  complaint,  or,  rather,  there  were  three 
complaints,  by  the  New  Orleans  Board  of  Trade  against  the  Louis- 
ville &  Nashville  Railroad  Co.  before  the  Interstate  Commerce  Com- 
mission. 

Q.  Who  represented  the  New  Orleans  Board  of  Trade  in  this  liti- 
gation, if  anybody? — ^A.  In  this  judicial  case? 

Q.  Yes. — ^A.  Nobody. 

Q.  They  were  not  represented? — A.  No,  sir. 

Q.  Were  they  represented  before  the  Interstate  Commerce  Com- 
mission, do  you  know?— A.  I  know  that  from  having  seen  a  brief 
filed  before  the  commission  by  Mr.  Smith. 

Q.  Mr.  Smith? — ^A.  He  represented  the  board  of  trade  before  the 
commission. 

Q.  Do  you  know  his  full  name? — ^A.  I  think  it  is  John  Smith. 

Q.  He  lives  in  New  Orleans  ? — ^A.  Yes ;  I  am  not  sure  of  his  name. 

Q.  I  will  ask  explicitly.  Did  you  notify  Mr.  Smith  or  this  other 
gentleman  whose  name  you  have  given 

Mr.  Simpson.  Mr.  Lamb. 

Q.  (Continuing.)  Mr.  Lamb,  of  what  was  going  on  in  this  corre- 
spondence?— ^A.  I  did  not. 

Cross-examination  by  Mr.  Simpson: 

Q.  Mr.  Bruce,  you  have  been  a  practicing  attorney  how  long? — 
A.  Thirty  years. 

Q.  In  active  practice  during  the  whole  of  that  time  ? — ^A.  Yes,  sir. 

Q,  In  what  courts  has  your  practice  been  principally? — ^A.  Well, 
all  of  the  courts  in  my  part  of  the  countnr. 

Q.  And  the  Supreme  Court  of  the  IJnited  States? — A.  Yes,  sir; 
and  the  circuit  court,  court  of  appeals  of  Kentucky,  the  circuit  and 
district  courts  of  the  United  States,  the  circuit  court  of  appeals,  and 
the  Supreme  Court. 

Mr.  Simpson.  Mr.  President,  there  are  a  couple  of  matters  as  to 
which  there  is  no  dispute  about  which  we  want  to  examine  the  wit- 
ness. Mr.  Bruce  is  an  exceedingly  active  man.  I  do  not  know  whether 
the  managers  would  object  to  our  examining  him  in  regard  to  these 
matters  at  this  time  or  not.    It  will  not  be  cross-examination. 

Mr.  Manager  Norms.  I  did  not  hear  the  statement  of  counsel. 
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Mr.  Simpson.  I  say  there  are  a  couple  of  matters  about  which  there 
is  no  dispute  as  to  which  we  would  like  to  examine  Mr.  Bruce  at 
this  time.  He  has  been  subpoenaed  by  us.  J  do  not  think  there  will 
be  any  dispute  about  it.  But,  of  course,  we  will  have  to  wait  until 
our  case  comes  on  if  the  managers  object. 

I  will  state,  if  you  desire,  wnat  the  points  are.  In  the  first  place, 
to  prove  bv  Mr.  Bruce  that  the  first  letter  which  was  received  by 
Judge  Archbald  from  him  was  in  fact  attached  to  the  record  in  the 
case. 

Mr.  Manager  Nobris.  There  is  no  dispute  about  that.  We  will 
admit  that. 

Mr.  Simpson.  And  is  printed  in  the  record  in  the  Supreme  Court. 
If  that  is  admitted,  I  do  not  want  to  ask  him  about  it. 

Mr.  Manager  Nobris.  That  is  the  first  letter? 

Mr.  Simpson.  Yes;  from  Mr.  Bruce  to  Judge  Ardiibald. 

Mr.  Manager  Nobbis.  Yes ;  from  Mr.  Bruce  to  Judge  Archbald. 

Mr.  Simpson.  And  the  second  thing  is  that  he  received  a  letter  from 
Judge  Mack  and  wrote  a  reply,  whidi  he  has  been  asked  to  produce. 
I  would  simply  like  to  have  the  letters  identified  and  copies  left  here. 

Mr.  Manager  Nobbis.  There  will  be  no  objection  to  his  doing  that. 
We  will  not  object  to  Judge  Mack's  letter,  except  the  objection  whidi 
may  be  made  on  the  ground  of  its  immateriality. 

Mr.  Simpson.  That  is  all  right. 

Mr.  Manager  Nobbis.  We  will  not  require  you  to  identify  them. 
You  need  not  keep  him  here  for  that  purpose.  I  do  not  think  it  is 
material. 

Mr.  Simpson.  I  do  not  think  there  is  any  use  of  Mr.  Bruce  remain- 
ing here. 

The  Witness.  Do  I  correctly  understand  that  you  want  me  to 
produce  the  letter? 

Mr.  Simpson.  A  copy  of  Jud^e  Mack's  letter  to  you  and  your 
repW  to  him.    With  that  we  will  let  you  go. 

Mr.  WoBTHiNOTON.  Hc  might  produce  the  originals. 

Mr.  Simpson.  He  would,  of  course,  I  suppose,  prefer  to  keep  the 
ori^nals. 

Mr.  Manager  Clayton.  You  will  let  us  see  those? 

Mr.  Simpson.  I  have  not  seen  them  myself  yet,  Judge,  but  I  will 
be  very  glad  to  show  them  to  you. 

The  Witness.  There  are  three  letters.    You  asked  for  only  two. 

Mr.  Simpson.  I  did  not  know  there  were  three. 

[To  the  witness.]  Can  you  leave  these  letters  or  send  us  copies? 
It  does  not  make  any  difference  which  you  do. 

The  Witness.  I  will  leave  the  originals  here,  and  you  can  return 
them  to  me  whenyou  get  ready. 

Mr.  Simpson,  lliank  you. 

Q.  (By  Mr.  Manager  Nobbis.)  Referring  to  this  case  of  the  Louis- 
ville &  Nashville  Railroad  Co.  against  the  Interstate  Commerce  Com- 
mission, after  it  was  decided  by  the  Commerce  Court  it  went  to  the 
Supreme  Court,  did  it  not? — A.  It  did. 

Q.  And  is  there  pending? — A.  Under  submission. 

Q.  Had  the  case  originally  been  passed  upon  by  the  Interstate 
Commerce  Commission?— A.  Oh,  yes;  that  is  the  foundation. 

Q.  And  your  client,  the  Louisville  &  Nashville  Railroad  Co.  com- 
menced the  case  by  injunction  against  the  Interstate  Commerce  Com- 
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mifision  from  enforcing  its  order;  that  was  the  origin  of  it? — A. 
That  is  it 

Q.  Mr.  Bruce,  since  vour  testimony  have  you  talked  with  the 
attomOTS  for  the  respondent  ? — ^A.  I  have  not,  except 

Q.  Have  you  had  any  correspondence  with  them? — A.  (Continu- 
ing:) Let  me  answer  the  question  completely. 

Q,  All  right. — ^A.  When  I  got  to  the  city,  having  been  subpoenaed 
by  both  sides,  I  notified  the  managers  that  I  was  here  and  ready  to 
testify ;  and  I  also  notified  Mr.  Worthington,  counsel  for  Judge  Arch- 
bald,  that  I  was  here  and  ready  to  testify. 

Q.  Did  you  communicate  to  them  the  fact  that  you  had  had  some 
correspondence  with  Judge  Mack? — ^A.  I  testified  to  that  before  the 
Judiciary  Committee. 

Q.  I  lielieve  you  did  make  reference  to  that. 

Mr.  SiiiPSON.  That  is  the  reason  we  subpoenaed  him,  to  produce 
them. 

■  The  Witness.  I  was  served  with  a  subpoena  duces  tecum  to  pro- 
duce those  letters. 

Q.  (By  Mr.  Simpson.]  Did  you  write  a  letter  to  Mr.  Worthington 
after  your  testimony  before  the  Judiciary  Committee? — ^A.  I  did. 

Mr.  Simpson.  I  tnink,  gentiemen,  you  have  that  letter* 

Mr.  WoBTHiNGTON.  We  should  like  to  have  that  letter  to  identify 
it.    It  is  not  in  evidence. 

Mr.  Manager  Clayton.  There  will  be  no  trouble  about  the  identi- 
fication.   We  will  find  it,  or  a  copy  of  it. 

Mr.  Simpson.  All  right. 

Mr.  WoBTHiNGTON.  The  record  of  the  Judiciary  Committee  will 
show  that  this  witness  did  write  a  letter  to  me,  which  I  produced  at 
the  hearing  before  the  Judiciary  Committee.  It  was  turned  over  to 
the  committee  and  has  been  in  tneir  possession  since. 

Mr.  Manager  Clayton.  I  apprehend  we  will  have  no  controversy 
about  that  unless  it  be  about  tne  admissibility  of  it  in  evidence ;  but 
about  the  identification  of  it,  or  the  fact  that  such  a  letter  was 
written,  there  will  be  no  controversy. 

The  Witness.  I  did  not  understand  you  to  ask  me,  Judge,  if  I  had 
written  to  Mr.  Worthington.  Was  that  the  purport  of  your  ques- 
tion? 

Mr.  Manager  Norris.  I  asked  you  if  you  had  had  any  correspond- 
ence with  him. 

The  Witness.  I  did  not  understand  that.  Of  course  I  did  write  to 
Mr.  Worthington  shortly  after  my  appearance  before  the  Judiciary 
Committee,  but  I  knew  the  managers  knew  of  that  letter,  and  when 
you  asked  me  if  I  had  had  any  correspondence  I  thought  you  meant 
some  late  correspondence. 

Mr.  Manager  Norris.  That  is  all  with  this  witness. 

Mr.  Manager  Clayton.  The  witness  may  be  discharged. 

The  Witness.  I  should  like  to  ask  if  my  letter  which  I  wrote  to 
Mr.  Worthington  is  in  the  record. 

Mr.  Worthington.  No;  it  is  not. 

The  Witness.  I  think  the  facts  I  stated  in  that  letter  are  material, 
if  I  may  be  permitted  to  say  so,  to  this  matter  you  have  under  con- 
sideration, because  it  states  the  attitude  of  the  parties  upon  the 
question  on  which  Judge  Arclibald  wrote  to  me. 
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■ 

Mr.  Manager  Clayton.  This  is  not  in  response  to  anything  we 
have  asked,  and  while  it  is  very  interesting  I  think  we  can  deal  with 
that  matter  later.  There  will  no  doubt  be  an  agreement  about  the 
identity  of  the  letter,  but  any  argument  predieatea  on  that  letter  I  do 
not  think  we  care  to  have  at  this  time. 

The  PREsmENT  pro  tempore.  The  witness  may  be  finally  dis- 
charged ? 

Mr.  Simpson.  Yes. 

The  Witness.  Dicharged  by  both  sides? 

Mr.  Manager  Norris.  I  have  a  witness  whose  testimony  will  be 
very  brief,  wnom  we  might  call  at  this  time. 

The  President  pro  tempore.  If  it  is  the  desire  of  the  Senate  the 
time  can  be  prolonged.  If  not,  the  order  of  the  Senate  will  require 
the  Senate  sitting  for  consideration  of  the  Articles  of  Impeachment 
to  adjourn  at  6  o'clock.  On  the  suggestion  of  the  manager  that  the 
testimony  of  his  next  witness  will  be  short 

Mr.  Manager  Norris.  It  may  be  the  witness  has  gone.  I  think 
he  has  gone.    We  will  not  ask  that  he  be  called  at  this  time. 

Mr.  Jjgdqe.  I  move  that  the  Senate  sitting  as  a  Court,  of  Impeach- 
ment adjourn. 

The  motion  was  agreed  to. 

Thereupon  the  managers  on  the  part  of  the  House,  the  respondent, 
and  his  counsel  retired. 


THITBSDAY,  BECEMBEB  12,  1912. 

In  the  Senate  of  the  United  Staixs. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
ment against  Kobert  W.  Archbald,  the  respondent  appeared  with 
his  counsel,  Mr.  Worthington,  Mr.  Simpson,  and  Mr.  Robert  W. 
Archbald,  jr. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

The  President  pro  tempore.  The  Secretary  will  read  the  Journal 
of  the  last  sitting  of  the  Senate  as  a  Court  of  Impeachment. 

The  Secretary  read  the  Journal  of  Tuesday's  proceedings  of  the 
Senate  sitting  as  a  Court  of  Impeachment 

The  President  pro  tempore.  Are  there  any  inaccuracies  in  the 
Journal  ?    If  not,  it  will  stand  approved. 

Mr.  Manager  Norris.  Mr.  President,  I  would  like  William  E. 
Lamb  called  as  the  next  witness. 

William  E.  Lamb,  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

Q.  (By  Mr.  Manager  Norris.)  Give  your  full  name  to  the  Re- 
porter.— A.  William  E.  Lamb. 

Q.  Where  do  you  reside? — A.  Chicago. 

Q.  How  old  are  you  ? — A.  Forty-two  years  old. 

Q.  What  business,  occupation,  or  profession  have  you? — ^A.  I  am 
engaged  in  the  practice  of  the  law. 
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Q.  How  long  have  you  been  a  practicing  attorney? — A.  A  little 
over  18  years. 

Q.  Have  you  been  connected  with  the  Government  of  the  United 
States  in  your  professional  capacity? — ^A.  From  October  19,  1907, 
until  January  1, 1911, 1  was  an  attorney  for  the  Interstate  Commerce 
Commission. 

Q.  As  such  attorney^  Mr.  Lamb,  did  you  take  part  in  the  trial  of 
the  case  of  the  Louisville  &  Nashville  Kailroad  Co.  against  tiie  In- 
terstate Commerce  Commission  ? — A.  I  did. 

Q.  Were  you  in  that  case  from  its  beginning? — ^A.  I  assume  that 
you  mean  the  case  of  the  Louisville  &  Nashville  Railroad  Co.  which 
was  transferred  from  the  Circuit  Court  of  the  Western  District  of 
Kentucky  to  the  Commerce  Court? 

Q.  Yes,  sir. — A.  I  was. 

Q.  You  participated  in  the  taking  of  evidence? — A.  Yes,  sir. 

Q.  And  you  were  attorney  of  record  before  the  Interstate  Com- 
merce Commission? — A.  No,  sirj  I  was  not.  I  simply  represented 
the  commission  after  the  commission's  order  was  entered  and  the 
Louisville  &  Nashville  brought  suit  in  the  western  district  of 
Kentucky  to  enjoin  the  commission's  order. 

Q.  Briefly,  that  case  was  originated  by  a  complaint  made  before 
the  Interstate  Commerce  Commission? — A.  It  involved  three  com- 
plaints filed  by  the  New  Orleans  Board  of  Trade,  of  New  Orleans, 
against  the  Louisville  &  Nashville  Railroad  Cq. 

Q.  Before  the  Interstate  Commerce  Commission? — ^A.  Yes,  sir. 

Q.  Who  represented  the  New  Orleans  Board  of  Trade  in  that 
proceeding? — ^A.  Before  the  commission? 

Q.  Yes. — ^A.  I  think  John  A.  Smith,  the  traffic  director  of  the 
board  of  trade. 

Q.  After  the  commission  had  made  its  order  the  Louisville  & 
Nashville  Railroad  commenced  an  action  in  the  circuit  court? — A. 
It  commenced  an  action  in  the  Circuit  Court  for  the  Western  Dis- 
trict of  Kentucky,  asking  for  a  temporary  injunction  to  restrain 
the  order  of  the  commission. 

Q.  When  the  Commerce  Court  was  provided  for  by  law,  by  the 
operation  of  the  law  that  case  was  transferred  to  the  Commerce 
Court? — ^A.  Yes,  sir.  The  case  had  not  been  finally  submitted  in  the 
circuit  court,  and  therefore  imder  the  law  it  was  transferred. 

Q.  Before  the  circuit  court  and  also  before  the  Commerce  Court 
you  were  the  attorney  for  the  Interstate  Commerce  Commission  ? — A. 
X  es,  sir.  I  may  add  that  in  the  circuit  court,  as  the  law  then  existed, 
I  appeared  as  special  assistant  to  the  Attorney  General,  as  the  De- 
partment of  Justice  then  had  control  of  those  casea 

Q.  In  the  Commerce  Court,  where  the  case  was  determined,  you 
were  the  only  attorney  of  record  representing  the  Government  or 
the  Interstate  Commerce  Commission? — A.  I  was  the  sole  attorney 
representing  the  Interstate  Commerce  Commission,  and  m^  recollec- 
tion is  not  clear  at  this  time,  but  since  thinking  it  over  it  is  mv  im- 
pression that  Blackburn  Esterline  and  James  A.  Fowler  filed  a 
brief  for  the  Government,  for  the  United  States. 

Q.  In  that  case? — A.  les,  sir. 

Q.  Mr.  Lamb,  do  you  remember  when  that  case  was  finally  sub- 
mitted to  the  Commerce  Court? — ^A.  Yes,  sir. 
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Q.  Do  vou  know  when  it  was  finally  determined — ^judgment  ren- 
dered!— ^A.  It  is  my  recollection  that  the  opinion  in  the  case  was 
announced  at  the  April,  1912,  session  of  tiie  court ;  and  the  opinion 
as  filed  that  day,  I  tnink,  bore  date  of  February  28,  1912. 

Q.  When  was  it  submitted? — ^A.  It  was  submitted  at  the  April, 
1911,  term  of  the  court. 

Q.  About  11  inonths  elapsed  after  it  had  been  submitted  before  it 
was  determined  ?— A.  Approximately  12  months  had  elapsed  from 
its  submission  until  the  tmie  that  the  opinion  of  the  court  was  finally 
filed. 

Q.  I  am  not  trying  to  get  the  definite  time,  but  approximately. — 
A.  I  should  say  about  12  months  after  its  submission  before  the 
opinion  of  the  court  was  filed. 

Q.  From  the  time  it  was  submitted  in  the  Commerce  Court  up  to 
the  time  it  was  decided,  did  you  know  of  any  correspondence  that 
was  going  on  between  Helm  Bruce,  the  attorney  representing  the 
Louisville  &  Nashville  Railroad  Co.,  and  Judge  Archbald,  one  of  the 
members  of  the  Commerce  Court? — A.  I  had  no  knowledge  of  any 
such  correspondence. 

Q.  When  did  you  first  learn  that  such  correspondence  had  taken 
place? — ^A.  From  the  newspaper  reports  of  the  proceedings  before 
the  House  Judiciary  Committee. 

Q.  It  was  not  until  after  this  investigation  had  commenced? — 
A.  I  never  heard  of  it  until  that  time. 

Q.  I  will  call  your  attention  particularly  to  United  States  Senate 
Eidiibit  No.  68  and  United  States  Senate  Exhibit  No.  59,  Exhibit 
No.  58  being  a  letter  written  by  Judge  Archbald  on  board  a  house- 
boat on  the  Indian  Eiver,  Fla.,  dated  January  10,  1912,  it  beinff  ad- 
dressed to  Helm  Bruce,  and  Exhibit  No.  69  being  the  reply  maoe  by 
Helm  Bruce,  dated  JhuusLTy  24, 1912. — A.  I  have  not  had  occasion  to 
examine  any  of  those  exhibits  and  never  have  had  an  opportunity  to 
examine  them;  but  I  can  only  say  that  I  never  knew  of  any  corre- 
spondence between  Mr.  Bruce  and  Judge  Archbald  relative  to  this 
case. 

Q.  You  had  no  notice  from  any  source  that  after  the  case  had 
been  submitted,  and  before  it  was  determined;  an  argument  had  been 
made  in  writing  by  Mr.  Bruce,  at  the  request  of  Judge  Archbald? — 
A.  I  knew  nothing  of  that,  and  never  had  heard  of  such  a  thing 
until  I  saw  in  the  newspapers  the  account  as  testified  before  the 
Judician^  Committee  of  tne  House. 

Mr.  Manager  Norris.  That  is  all. 

Cross-examination  by  Mr.  Simpson  : 

Q.  You  were  about  to  say  that  there  were  three  matters  really  in 
issue  in  that  case.  Will  you  tell  us  what  they  were  ? — A.  I  said  there 
were  three  complaints  filed  before  the  Interstate  Commerce  Commis- 
sion by  the  New  Orleans  Board  of  Trade.  One  complaint  assailed 
the  reasonableness  of  the  class  rates  and  some  commodity  rates  from 
New  Orleans  to  Mobile ;  another  complaint  the  reasonableness  of  class 
rates  and  certain  commodity  rates  from  New  Orleans  to  Pensacola; 
and  the  third  concerned  the  reasonableness  of  the  class  rates  and 
commodity  rates  from  New  Orleans  to  Montgomery,  Ala. 
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Q.  In  point  of  fact,  when  the  Interstate  Commerce  Commission 

decided  it,  they  only  decided  the  question  of  class  rates ^A.  That 

ifi  all. 

Q.  And  left  the  question  of  commodity  rates  open  ? — ^A.  Yes. 

Q.  And  it  was  in  that  shape  when  the  petition  was  filed  in  the 
Commerce  Court  by  the  Louisville  &  Nashville  Railroad  Co.? — ^A. 
The  commission's  order  involved  only  class  rates,  and  I  he  application 
to  enjoin  and  set  aside  the  order  was  based  solely  on  those  class  rates. 

Q.  In  point  of  fact,  also,  before  the  Commerce  Court,  the  conten- 
tion that  was  made  by  you  in  behalf  of  the  United  States  and  by  the 
Interstate  Commerce  Commission  was  that  the  Commerce  Court  had 
no  power  whatsoever  to  review  the  findings  of  fact  of  the  Interstate 
Commerce  Commission? — A.  I  believe  that  was  one  of  the  conten- 
tions. I  will  qualify  that  by  saying  that  I  never  did  contend  thAt  they 
did  not  have  a  rigKt  to  see  whether  or  not  there  was  any  substantial 
proof  before  the  commission.  I  simply  said  that,  based  on  the  facts 
as  shown  before  the  commission,  they  had  no  right  to  determine  the 
credibility  and  weight  to  be  given  to  the  testimony  and  to  review  and 
set  aside  the  findings  of  fact. 

Q.  The  distinction  which  I  understand  you  to  make  is  that  if  there 
was  any  disputable  evidence  from  which  the  fact  could  be  found,  the 
Commerce  Court's  hands  were  powerless  to  consider  the  matter  fur- 
ther.— ^A.  Yes;  that  is  my  recollection. 

Mr.  Simpson.  That  is  all.    Thank  you. 

Mr.  Manager  Norris.  I  would  like  to  call  John  A.  Smith  as  a  wit- 
ness.   As  far  as  we  are  concerned,  Mr.  Lamb  may  be  discharged. 

Mr.  Manager  Clayton.  No;  Mr.  Worthington  informed  me  yes- 
terday that  he  desired  to  interrogate  this  witness  in  regard'to  a  letter 
addressed  by  Mr.  Helm  Bruce  to  the  chairman  of  the  Committee  on 
the  Judiciary  of  the  House  of  Representatives,  and  requested  me  to 
have  that  letter  in  the  Senate  this  morning.  I  have  not  been  able 
to  find  it  as  yet,  but  I  hope  to  produce  it  in  a  little  while,  and  will 
produce  it  if  I  can  find  it ;  and  then,  Mr.  Worthington  informed  me, 
ne  desires  to  ask  this  witness  some  question.  We  do  not  know 
whether  that  letter  is  admissible  or  not,  but  that  question  will  be 
raised,  if  we  see  proper  to  raise  it,  when  the  letter  is  offered. 

Mr.  Manager  Norris.  I  would  like  to  suggest  to  Brother  Worth- 
ington that  this  particular  count  was  taken  up  a  little  out  of  its 
order  in  order  to  accommodate  Mr.  Lamb  as  much  as  anything  else, 
because  he  has  very  important  business  in  Philadelphia  and  it  is 
quite  necessary  that  he  get  away  if  possible. 

Mr.  Worthington.  I  want  to  say  that  the  letter  to  which  refer- 
ence has  been  made  is  not,  as  Mr.  Clayton  recollects,  a  letter  addressed 
to  him,  but  a  letter  addressed  to  me  when  the  hearings  before  the 
Judiciary  Committee  were  going  on,  and  I  turned  it  over  to  the 
committee. 

Mr.  Manager  Clayton.  I  stand  corrected,  Mr.  President. 

Mr.  Worthington.  And  also  that  I  did  not  mean  to  say  that  we 
proposed  to  cross-examine  Mr.  Lamb  in  reference  to  what  was  in 
that  letter ;  but  that  I  wanted  to  see  that  letter  before  we  determined 
whether  we  want  to  further  cross-examine  him.  I  am  informed  that 
the  letter  will  be  here  in  a  few  moments,  and  then  we  will  let  Mr. 
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Lamb  know  whether  we  want  to  ask  him  any  questions.    It  is  highly 
improbable  that  we  will  want  to  do  so. 
Mr.  Manager  Norris.  Call  John  A.  Smith. 

John  A.  Smith,  being  duly  sworn,  was  examined  and  testified  as 
follows : 

Q.  (By  Mr.  Manager  Norris.)  Where  do  you  reside? — ^A.  New 
Orleans. 

Q.  AVhat  is  your  business? — A.  Freight  commissioner  of  the  New 
Orleans  Board  of  Trade. 

Q.  Are  you  acquainted  with  the  case  of  the  Louisville  &  Nashville 
Railroad  Co.  against  the  Interstate  Commerce  Commission,  which 
was  pending  in  the  circuit  court  and  transferred  to  the  Conmierce 
Court  at  the  time  of  the  passage  of  the  law  creating  the  Commerce 
Court? — A.  I  am. 

Q.  Representing  the  New  Orleans  Board  of  Trade,  as  I  under- 
stand, you  originated  that  case  originally? — ^A.  I  did. 

Q.  Did  you  appear  before  the  Interstate  Commerce  Commission 
when  that  case  was  argued  and  tried  there? — ^A.  I  represented  the 
New  Orleans  Board  of  Trade  in  the  trial  of  that  case  at  New  Orleans 
and  at  Montgomery,  Ala.  The  trial  of  the  case  was  not  completed 
at  New  Orleans,  and  the  commission  adjourned  to  Montgomery,  Ala., 
having  cases  there ;  and  after  the  completion  of  those  cases  they  again 
took  up  the  case  of  the  New  Orleans  Board  of  Trade  v,  the  Louisville 
&  Nashville  Co.  and  completed  that  case. 

Q.  You  filed  a  brief  in  the  case  before  the  Interstate  Commerce 
Commission? — ^A.  I  did. 

Q.  Aftei:  the  case  was  finally  submitted  in  the  Commerce  Court, 
and  before  it  was  decided,  did  you  have  any  notice  from  anyone  of 
any  correspondence  between  Jiidge  Archbald,  a  member  of  that 
court,  and  Helm  Bruce,  the  attorney  who  represented  the  Louisville 
&  Nashville  Railroad  Co.  ? — ^A.  I  did  not. 

Q.  You  had  no  notice  of  any  argument  that  was  made  by  Mr. 
Bruce,  at  the  request  of  Judge  Archbald,  during  that  time? — A.  I 
did  not. 

Mr.  Manager  Norris.  You  can  take  the  witness,  gentlemen. 

Cross-examination  by  Mr.  Simpson  : 

Q.  Are  you  an  attorney  ? — A.  I  am  not. 

Q.  Did  the  New  Orleans  Board  of  Trade  appear  at  all  as  either 
parties  or  interveners  in  the  proceedings  in  the  Commerce  Court? — 
A.  They  did  not.  We  did  not  do  so  because  the  law  requires  that 
the  Interstate  Commerce  Commission  shall  prosecute  its  own  cases. 

Q.  In  point  of  fact,  the  Interstate  Commerce  Commission  ap- 
peared by  their  counsel  and  did  defend  the  case? — ^A.  They  did,  and 
so  did  the  Department  of  Justice. 

Q.  But  you  never  represented  either  the  Interstate  Commerce 
Commission  or  the  Department  of  Justice? — ^A.  No,  sir. 

Mr.  Simpson.  That  is  all.    Thank  you. 

The  President  pro  tempore.  The  witness  may  retire.  Do  yoa 
wish  the  witness  retained  ? 

Mr.  Manager  Norris.  We  do  not,  Mr.  President. 

Mr.  WoRTHiNGTON.  Nor  do  we. 

The  PnEsroENT  pro  tempore.  The  witness  is  finally  discharged. 
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Mr.  Manager  Norms.  Mr.  President,  I  did  not  expect  to  produce 
any  other  witnesses  on  this,  but  the  evidence  of  Mr.  Lamb  was  that 
there  was  another  firm  engaged,  and  we  may  want  to  call  them  later. 
They  are  not  in  waiting,  however,  and  have  not  been  subpcenaed,  but 
are  m  the  city.    We  may  want  to  call  them. 

Mr.  WoRTHiNGTON.  I  might,  in  this  connection,  call  attention  lo 
a  sentence  in  the  answer  relating  to  this  article.     [Beading:] 

He  admits  that,  in  so  far  as  he  was  aware,  the  fact  that  either  of  said  letters 
was  so  written  was  not  made  known  to  the  Interstate  Ck>mmerco  Commission 
or  its  attorneys  at  the  time  it  was  so  written. 

Mr.  Manager  Norris.  I  suppose  it  can  be  admitted  that  this  firm  of 
attorneys  mentioned  by  Mr.  Lamb  had  no  notice  of  it. 

Mr.  WoRTHiNGTON.  It  is  admitted.  We  supposed  we  admitted  that 
in  the  answer. 

Mr.  Manager  Norris.  We  understood  that  it  was  admitted  in  the 
answer,  but  we  felt  it  our  duty  to  bring  this  witness  in  order  that 
Senators  might  avail  themselves  of  the  opportunity  to  submit  any 
questions ;  and  unless  the  Senate  desires  to  do  that,  we  will  not  have 
these  other  witnesses  called.  If  the  Senate  desires  them  called,  how- 
ever, they  are  in  the  city,  and  we  can  call  them. 

The  President  pro  tempore.  It  will  not  be  necessary  unless  some 
Senator  indicates  a  wish  for  it. 

Mr.  Manager  Floyd.  We  desire  to  offer  a  telegram,  which  I  will 
ask  to  have  marked  as  an  exhibit  and  read  in  evidence  at  this  point. 

Mr.  WoRTHiNGTON.  I  wiU  state  that  we  admit  it. 

The  President  pro  tempore.  The  telegram  will  be  read. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  62. 

Washington,  D.  C,  10/6-1911 — 8.5^  p.  m. 
Geobge  M.  Watson,  Ebq., 

East  Stroudshurg,  Pa,: 

Almost  any  time  you  wish.  R.  W.  Abchbald. 

Mr.  Manager  Floyd.  Also  the  following. 
The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  63. 

Philadelphia,  Pa.,  October  7,  1911. 
Hon.  R.  W.  Abghbald, 

Court  of  Commerce,  Washinffton^  D,  C: 

WiU  be  at  Hotel  Raleigh  at  1.30.    Leave  instructions. 

G.  M.  Watson. 
10.26  a.  m. 

Mr.  Manager  Floyd.  We  desire  to  recall  Mr.  C.  Q.  Boland  at  this 
point. 
The  Pbesident  pro  tempore.  The  witness  will  be  produced. 

Christopher  G.  Boland,  having  been  previously  sworn,  appeared. 

Mr.  Manager  Floyd.  Mr.  President,  I  am  instructed  bv  the  man- 
agers on  the  part  of  the  House  to  repeat  to  Mr.  Boland  the  question 
that  I  propounded  to  him  the  other  day  and  to  further  insist  upon 
its  admissioility. 
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Mr.  WoRTHiNGTON.  At  what  page? 

Mr.  Manager  Floyd.  Page  364. 

Mr.  Simpson.  We  renew  our  objection,  Mr.  President. 

The  President  pro  tempore.  The  question  will  first  be  propounded* 

Mr.  Manager  Floyd.  Shall  I  proceed  ? 

Mr.  WoRTHiNGTON.  Wait  until  I  find  it. 

Mr.  Manager  Floyd.  It  is  on  page  364,  near  the  bottom  of  the 
page. 

Mr.  WoRTHiNGTON.  All  right 

Q.  (By  Mr.  Manager  Floyd.)  Now,  Mr.  Boland,  I  will  ask  you  to 
state  whether  or  not  during  the  course  of  these  negotiations  you  had 
any  conversations  with  Mr.  Watson  relative  to  Judge  Archbald's 
interest  or  participation  in  this  settlement,  and  particularly  as  to 
whether  he  was  to  share  in  the  fee  or  receive  any  money  or  other 
pecuniary  consideration  for  his  services  in  attempting  to  make  that 
settlement. 

Mr.  Simpson.  We  renew  the  objection  which  was  made,  sir. 

Mr.  Manager  Floyd.  Mr.  President,  I  desire  to  state  briefly 

The  President  pro  tempore.  Will  the  manager  allow  the  stenog- 
raoher  to  write  the  question  out  and  hand  it  to  the  Chair? 

Mr.  Manager  Floyd.  I  desire  to  state  briefly  and  as  nearly  as  I 
can  the  position  of  the  managers  in  regard  to  this  testimony. 

The  President  pro  tempore.  The  Chair  will  ask  the  indulgence  of 
the  manager  for  a  moment.  Is  it  in  words  identically  the  same 
question  which  was  propounded  before? 

Mr.  Manager  Floyd.  Yes,  sir;  I  read  it  from  the  record. 

The  President  pro  tempore.  Very  well.    Proceed. 

Mr.  Manager  Floyd.  Mr.  President,  Judge  Archbald  is  charged 
in  these  articles  of  impeachment  with  misbehavior  in  office,  and  it 
is  our  contention  that  any  facts  or  circumstances  pertaining  to  his 
conduct  that  are  calculated  to  bring  his  office  into  disrepute  or  to 
scandalize  that  office  are  admissible^  provided  we  have  connected 
him  in  any  way  with  such  a  transaction. 

Now,  we  have  shown  by  the  testimony  of  Mr.  Boland,  the  witness 
on  the  stand,  that  he  entered  into  negotiations  with  one  George 
Watson  to  settle  the  dispute  between  his  company,  the  Marian  Coal 
Co.,  and  the  Delaware,  Lackawanna  &  Western  Railway  on  a  basis 
of  $100,000,  and  if  he  could  settle  the  controversy  for  that  amoimt  he, 
the  said  Watson,  was  to  receive  $5,000  as  a  fee  for  his  services. 

We  have  shown  that  within  a  short  time  thereafter  Mr.  Boland 
was  called  to  the  office  of  Judge  Archbald,  in  the  Federal  building 
in  Scranton,  and  Mr.  Watson  was  present,  and  it  was  stated  by  Mr. 
Watson,  in  the  judge's  presence,  that  Jud^e  Archbald  had  agreed  to 
assist  him  in  bringing  about  these  negotiations.  It  was  stated  by 
Judge  Archbald  in  Mr.  Boland's  presence  that  he  had  agreed  to 
assist  Mr.  Watson,  and  that  he  would  do  everything  in  his  power  to 
assist  him  in  the  matter,  and  that  at  that  time,  or  on  a  suDsequent 
occasion  very  shortly  thereafter,  Judge  Archbald  had  called  up 
Mr.  Loomis's  office  over  the  telephone  with  a  view  of  getting  in 
touch  with  Mr.  Loomis,  the  vice  president  of  the  railroad  company. 

This  evidence  was  before  the  Innate  when  we  submitted  the  ques- 
tion before,  but  since  this  evidence  was  submitted  we  have  produced 
other  and  further  testimony  connecting  Judge  Archbald  with  this 
transaction.    We  have  shown  by  the  testimony  of  Mr.  Loomis  that 
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the  first  man  who  ever  approached  the  railroad  people  in  regard  to 
this  transaction  was  Ju(&e  Archbald  himself;  that  he  met  Mr. 
Loomis  upon  the  streets  ot  Scranton  and  brought  up  a  conversation 
about  the  difficulties  and  the  controversy  between  the  Marian  Coal 
Go.  and  the  railroad  company,  and  suggested  that  they  ought  to  have 
a  settlement  outside  of  court.  Loomis  replied  that  they  would  gladly 
settle  their  disputes  outside  of  court,  whenever  they  could,  on  a  fair 
basis. 

Then  it  is  in  testimony  bv  Mf.  Loomis  that  Judge  Archbald  told 
him  that  if  he  would  see  Attorney  Watson,  Mr.  Watson  was  in  a 
position  to  settle  that  controversy  on  a  fair  basis.  Mr.  Loomis  im- 
mediateljr  took  up  that  matter  and  investigated  it,  submitting  it  first 
to  Mr.  Eine,  then  to  Mr.  Phillips,  both  officials  of  the  railroad,  and 
thev  reported  j»/^vQrsely  to  it.    Mr.  Loomis  reported  adversely  to  it. 

Then,  we  find  tiiat  Mr.  Watson,  the  associate  and  partner  of  the 
jud^e,  makes  an  appeal  to  Mr.  Loomis  to  have  an  interview  and  a 
conference  with  the  president  of  the  railroad  company.  That  letter 
was  written  on  the  2d  of  October.  We  find  that  on  the  day  follow- 
ing Judge  Archbald  writes  a  letter,  calling  attention  to  the  fact  that 
he  understands  that  the  proposition  has  been  made  to  take  the  matter 
up  further  with  Mr.  Loomis  and  possibly  with  Mr.  Truesdale,  and 
that  he  thinks  it  is  a  good  idea  and  that  he  hopes  that  a  settlement 
may  be  effected;  that  there  is  nothing  like  a  personal  interview  in 
effecting  a  settlement. 

Then  immediately  following  that,  on  October  5,  is  the  confer- 
ence in  which  it  is  shown  that  Mr.  Watson  appeared  and  submitted 
a  proposition,  not  of  $100,000,  the  amount  that  the  Bolands  had 
agreed  to  take  on  settlement,  but  a  proposition  of  $161,000,  and  that 
was  turned  down  by  Mr.  Truesdale,  the  president  of  the  railroad 
company. 

Then  we  show  that  immediatelv,  on  the  6th,  Mr.  Watson  tele- 
graphed to  Judge  Archbald  that  he  will  meet  him  in  Washington 
the  next  day.  Judge  Archlwild  replies,  on  the  7th,  that  he  can  meet 
him  almost  any  time  he  wants  to.  Then  Watson  further  telegraphs 
that  he  will  be  at  the  Raleigh  Hotel  at  1.30  o'clock  on  that  day. 

Now,  Mr.  President,  we  submit  that  we  have  so  connected  Judge 
Archbald  with  this  transaction  that  he  is  ^own  to  be  an  associate  or 
partner  in  the  common  purpose  of  bringing  about  this  settlement, 
and  when  we  have  done  that  we  contend  that  under  the  plain  rules 
of  law  we  are  entitled  to  prove  anything  that  either  of  those  parties 
did  during  the  course  of  tnose  negotiations  and  anything  that  either 
of  them  said  with  reference  to  that  transaction. 

Upon  that  ground  we  insist  that  this  testimony  is  admissible. 

Now,  Air.  President,  I  desire  that  my  associate  manager,  Mr.  Ster- 
ling, may  be  heard  briefly. 

Mr.  WoRTHiNGTON.  Mr.  President,  if  I  may  interpose  for  just  a 
moment,  we  had  supposed  this  matter  was  concluded 

Mr.  Manager  Floyd.  Mr.  President 

Mr.  WoRTHiNGTON.  It  is  not  to  reply  to  anyone,  but  to  ask  that 
the  matter  may  go  over  for  the  present. 

Mr.  Manager  Flotd.  I  beg  pardon. 

Mr.  WoRTHiNGTON.  Wc  had  supposed  the  matter  was  at  an  end, 
and  we  are  called  upon  to  reply  to  authorities  which  were  produced 
here  the  other  day,  to  show  under  what  circumstances  the  declara- 
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tion  by  one  of  several  alleged  conspirators  could  be  introduced 
in  evidence  against  another,  and  what  is  the  rule  limiting  the  extent 
of  those  deolarations«  Since  the  manager  has  considered  this  a  mat- 
ter of  so  much  importance,  and  especially  in  view  of  the  fact  that 
Mr.  Watson  is  so  ill  he  can  not  come  here,  we  should  like  the  argu- 
ment or  debate  to  go  over  until  to-morrow  morning,  when  we  will 
be  prepared  to  discuss  it  upon  the  authorities. 

The  President  pro  tempore.  Is  that  suggestion  agreeable  to  the 
managers  ?  , 

Mr.  WoRTHiNGTON.  I  Say  to-morrow  morning.  I  mean  imtil  the 
meeting  of  the  court  to-morrow. 

Mr.  Manager  Floyd.  If  the  Chair  is  satisfied  with  that  suggestion^ 
the  managers  raise  no  objection  to  it. 

The  PREsroENT  pro  tempore.  The  Chair  has  no  objection  to  it 
unless  the  managers  have. 

Mr.  Manager  Floyd.  The  managers  have  none. 

The  President  pro  i'emporb.  With  that  understanding,  then,  the 
argument  will  be  pretermitted. 

Is  the  presence  of  this  witness  desired  further  ? 

Mr.  Manager  Webb.  No,  sir ;  he  may  be  excused  for  the  present 

The  President  pro  tempore.  The  witness  will  retire  for  the 
present. 

The  witness,  Christopher  G.  Boland,  withdrew. 

Mr.  Manager  Webb.  I  would  like  to  have  S.  D.  Warriner  called 
as  the  next  witness. 

S.  D.  Warriner,  having  been  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Warriner,  what  is  your  connec- 
tion with  the  Lehigh  Valley  Eailroad  Co.  ? — ^A.  I  have  no  connection 
whatever  at  all  at  the  present  time.  At  the  time  of  the  hearing 
before  the  Judiciary  Committee  I  was  vice  president  and  general 
manager  of  the  Lehigh  Valley  Coal  Co. 

Q.  What  connection  has  the  Lehigh  Valley  Coal  Co.  with  the 
Lehigh  Valley  Eailroad  Co.? — A.  The  Lehigh  Valley  Coal  Co.  is  a 
coal-mining  company,  the  stock  of  which  is  owned  by  the  Lehigh 
Valley  Eailroad  Co. 

Q.  Then,  in  effect,  the  Lehigh  Valley  Eailroad  Co.  owns  the  Le- 
high Valley  Coal  Co.,  of  which  you  were  the  vice  president  and 
general  manager? — A.  It  owns  all  the  stock. 

Q.  Do  you  know  Judge  E.  W.  Archbaldi — A.  Yes,  sir. 

Q.  How  long  have  you  known  him? — ^A.  I  have  known  him  for  a 
good  many  years. 

Q.  State  some  definite  number. — A.  I  could  not  say — ^three  or  four 
years. 

Q.  How  far  do  you  live  from  him  when  his  home  is  in  Scranton? — 
A.  I  am  now  living  in  Philadelphia.  At  that  time  I  was  living  in 
Wilkes-Barre. 

Q.  How  far  from  Scranton? — A.  Wilkes-Barre  is  about  18  miles 
from  Scranton. 

Q.  State  whether  or  not  Judge  Axchbald  ever  had  any  negotia- 
tions with  you  with  reference  to  the  purchase  by  jjour  company  of 
the  outstanding  interest  belonging  to  the  Everharts  in  a  tract  of  ooal 
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land  containing  about  800  acres. — ^A.  Yes,  sir;  he  told  me  one  day,  at 
an  interview  on  another  subject,  that 

Q.  Before  that,  let  me  ask  you  if  your  company  owns  a  majority 
interest  in  such  a  tract  of  land  ? — A.  Yes,  sir. 

Q.  How  much  of  the  interest  is  outstanding  and  has  not  been  pur- 
chased by  you  or  your  company?  About  one-fifth^  I  believe,  is  it? — 
A.  It  was  somewhere  in  the  neighborhood  of  from  one-fifth  to  a 
tenth — ^between  a  fifth  and  a  tenth. 

Q.  Your  company  has  been  anxious  for  several  years  to  purchase 
that  outstanding  interest,  has  it  not? — ^A.  Thej  did  purchase,  sev- 
eral years  ago,  about  two-fifths  of  the  outstanding  one-half  interest, 
leaving  about  one-fifth  that  was  not  owned  by  the  company,  but  was 
held  under  a  lease  by  the  company. 

Q.  Since  that  time  you  have  been  anxious  to  purchase  the  remain- 
ing interest  which  you  do  not  now  own  and  did  not  own  a  year  ago? — 
A.  Well,  I  would  not  say  that  they  were  anxious.  I  would  say  they 
had  made  an  offer  for  it,  and  it  had  been  under  negotiation,  but  that 
these  two  small  interests  had  not  accepted  the  terms  offered  and 
agreed  upon  by  the  other  undivided  interests  in  that  tract  of  land^ 

Q.  Have  you  tried  to  buy  from  the  Everhart  heirs  this  outstanding 
interest? — A.  We  have  negotiated  or  did  n^otiate. 

Q.  You  know  what  I  mean.  Have  you  tried  to  buy  that  outstand- 
ing interest? — ^A.  No;  not  especially. 

Q.  Let  me  ask  you  if  you  did  not  answer  this  question  before  the 
Judiciary  Committee  last  May 

Mr.  WoRTHiNGTON.  On  what  page? 

Mr.  Manager  Webb.  Page  1183. 

Mr.  Webb.  Did  you  try  to  buy  the  other  interests  and  fail? 

Mr.  Wabrineb.  Yes.  We  have  be^i  negotiating  with  the  Everhart  estate  for 
a  greHt  many  years  on  account  of  the  complications  arising  out  of  the  coal 
leases,  and,  following  out  a  general  policy,  we  have  been  endeavoring  to  clear 
up  the  legal  tangle  by  the  purchase  of  the  fee. 

The  WiTKESS.  I  would  say  that  we  never  had  any  direct  negotia- 
tion with  this  especial  interest,  but  we  did  with  the  representatives 
of  the  other  interests  who  were  acting  with  them,  in  a  sense,  and  we 
were  perfectljr  willing  and  desired  to  ouy,  of  course,  although  we  had 
never  dealt  with  them  directly. 

Q.  (By  Mr.  Manager  Webb.)  Indirectly  did  you  not  make  them 
a  proposition? — A.  Yes;  there  was  a  general  proposition  agreed 
upon  under  which  all  of  them  were  to  receive  a  certain  pro  rata  share 
in  accordance  with  their  interest 

Q.  But  these  particular  heirs  now  I  am  speaking  of,  who  had  not 
sold,  declined  to  accept  your  proposition.  Is  that  true? — A.  No; 
they  had  never  declined  nor  had  they  ever  agreed  to  accept. 

Q.  They  had  not  accepted  ? — ^A.  No ;  they  had  never  accepted. 

Q.  The  truth  is,  you  still  want  to  buy  t^at  interest  and  did  want 
to  buy  it  a  year  ago? — A.  I  assume  the  company  would  still  buy  it 
at  that  price. 

Q*  Is  it  not  true  that  you  wanted  to  buy  it  a  year  ago? — A.  But 
it  was  a  matter  of  very  small  importance  to  the  company,  one  way 
or  the  other,  whether  they  did  buy  it.  It  was  not  a  vital  matter  to 
the  company,  because  it  owned  the  lease  for  the  life  of  the  coal. 

Q.  It  wa€  a  matter  of  $60,000,  and  not  so  small  after  all.  I  will 
ask  you  again  if  a  year  ago  your  company  did  not  desire  to  buy  and 
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undertook  to  purchase  the  remaining  outstanding  interest  which  you 
did  not  own  in  this  tract  of  land? — A.  No;  we  had  made  no  offer 
to  these  people,  Mr.  Webb. 

Q.  You  had  made  to.  their  representatives,  had  you  not? — ^A.  We 
had  to  the  representatives.  Inere  were  five  interests,  and  these 
negotiations  grew  out  of  a  lawsuit 

Q.  Let  me  ask  you  if  you  did  not  answer  this  question  before  the 
Judiciarv  Committee 

Mr.  WoETHiNGTON.  Ou  what  page? 

Mr.  Manager  Webb.  On  page  1184. 

Mr.  Webb.  Have  you  tried  to  buy  this  one-fifth  interest? 
Mr.  Wabbineb.  Oh,  yes.    We  made  the  same  offer  to  these  people  that  we 
made  to  the  other  heirs  at  the  time  we  bought  them  out 

The  Witness.  We  did  make  the  same  offer. 

Q.  (By  Mr.  Manager  Webb.)  I  will  ask  you  further 

The  PBEsmEKT  fro  tempore  (to  the  witness).  Answer  the  question 
as  direct  as  you  can,  please.    It  will  save  a  great  deal  of  time. 

The  Witness.  I  am  trymg  to  do  so. 

Q.  (By  Mr.  Manager  Webb.)  They  have  not  accepted  your  offer, 
then? — ^A.  No;  they  have  never  accepted  the  offer. 

Q.  Do  you  know  James  K.  Dainty,  of  Scranton,  Pa.? — ^A.  No,  sir; 
I  do  not. 

Q.  Have  you  ever  heard  of  him? — ^A.  I  have  heard  of  him.  I 
never  saw  him. 

Q.  I  will  ask  you  if  Mr.  James  R.  Dainty  was  anidous  to  secure 
a  minine  lease  to  a  certain  tract  of  coal  land  consisting  of  about  325 
acres,  which  is  owned  by  your  company  and  which  Tease  was  dis- 
cussed between  you  and  Judge  Archbald  at  the  time  he  called  on 
you  with  reference  to  the  sale  of  the  Everhart  interest  in  the  800- 
acre  tract.' — A.  I  do  not  know  whether  it  was  at  that  time,  but  at 
or  about  that  time  Judge  Archbald  told  me  that  Mr.  Dainty  had 
spoken  to  him,  and  desired  to  either  lease  or  purchase  a  tract  of  land 
held  by  the  Lehigh  Valley  Coal  Co.,  known  as  the  Morris  &  Essex 
land. 

Q.  How  many  acres  did  that  tract  contain  ? — A.  I  should  imagine 
about  300  acres. 

Q.  Now,  when  the  judge  called  on  you  first  did  he  call  you  over 
the  phone  or  did  he  come  to  see  you  with  reference  to  the  purchase 
of  tne  remaining  interest  of  the  Everhart  heirs  in  tiiis  800-acre" 
tract? — A.  I  do  not  recall  whether  the  appointment  was  made  by 
telephone  or  not.  I  rather  assume  that  it  was.  I  think  so.  I  thiuK 
it  was  made  by  telephone,  and  we  met  at  my  office. 

Q.  Where  did  he  telephone  from — ^where  was  he  when  he  sent  for 
you — do  you  know  ? — A.  Oh,  I  do  not  know. 

Q.  Where  did  he  see  you  in  person  with  reference  to  the  purchase 
of  the  Everhart  interest? — A.  At  my  office,  at  that  time  in  Wilkes- 
Barre  ? 

Q.  When  was  that  personal  interview — what  month? — A.  I  think 
it  was  the  latter  part  of  last  year — November  or  December;  I  do 
not  recall  exactly. 

Q.  About  a  year  ago? — A.  Of  last  year;  yes.  sir. 

Q.  Now  tell  us  what  the  judge  told  you  wnen  he  called  on  you 
with  reference  to  the  purchase  of  the  Everhart  interest  in  the  800- 
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acre  tract. — ^A.  He  told  me  that  he  wanted  to  know  if  we  still  cared 
to  purchase  the  outstanding  Everhart  interest,  and  I  said  yes.  He 
said  that  through  his  connections  in  Scranton — whether  or  not  some- 
body had  spoken  to  him  in  regard  to  it  I  do  not  recall,  but,  anyway, 
he  mought  that  through  his  connections  in  Scranton  they  could  be 
brought  together  and  ttiat  the  negotiations  could  be  carried  through 
successfully.  He  wished  to  know  at  what  price  we  were  willing  to 
purchase  this  land,  and  I  told  him  that  we  would  buy  it  at  the  same 
price  that  we  had  paid  the  other  heirs — on  the  same  pro  rata  basi3. 

Q.  Now  tell  as  near  as  you  can  everything  that  was  said  about 
Dainty's  proposition  for  a  325-acre  lease  and  tne  sale  or  purchase  of 
the  Evernart  interest. — ^A.  After  I  had  told  the  judge  that,  he 
wanted  to  know  what  interest  the  various  heirs  held  in  this  out- 
standing account.  I  called  our  engineer  in  and  we  figured  out  to- 
gether the  various  interests.  It  was  rather  a  complicated  amount  of 
Bering.  We  finally  arrived  at  the  proportion  of  these  Everharts^ 
with  whom  we  wished  to  deal — ^their  proportion  of  the  entire  prop- 
erty they  owned.  Then  he  wanted  to  know  how  much  money  that 
amounted  to^  and  I  told  him  that  I  would  have  Mr.  Jessup,  our  engi- 
neer, figure  it  up,  which  he  did,  and  which,  in  accordance  with  my 
instructions,  he  telephoned,  I  believe,  to  Scranton  and  told  the  judge 
what  that  amounted  to. 

Q.  In  that  conversation  did  he  speak  of  Dainty?— A.  I  think  he 
did.  It  is  my  recollection  that  he  spoke  something  in  regard  to  Mr. 
Dainty;  yes. 

Q.  What  did  he  say  about  him? — ^A.  Nothing  as  I  recall  except 
that  he  had  been  talking  with  Mr.  Dainty,  and  I  rather  gathered 
from  what  he  said  that  through  Mr.  Dainty  or  in  connection  with 
Mr.  Danty,  whom  I  had  known  at  that  time  as  having  been  in 
various  business  communications  with  the  Everharts,  he  was  going 
to  see  these  various  people  and  ascertain  whether  or  not  they  would 
sell  at  that  figure. 

Q.  I  will  ask  you  this  question:  Then  through  the  judge's  asso- 
ciation with  Dainty,  Dainty  and  the  judge  were  to  get  the  consent 
of  the  Everhart  heirs  to  sell  you  the  remaining  outstanding  in- 
terest?— A.  That  is  the  way  I  understood  it;  yes. 

Q.  Now,  what  did  Dainty  and  the  judge  have  to  do  with  the  325- 
acre  tract  that  it  was  proposed  you  should  lease  to  Dainty? — A. 
Nothing  whatever.  That  was  a  property  that  was  owned  in  fee  by 
the  Lehigh  Valley  Coal  Co.  ITiat  came  up  in  this  way:  "When 
the  judge  was  going  out  at  one  of  these  visits  he  told  me  that  Mr. 
Dainty  nad  spoken  to  him  and  would  like  to  get  a  lease  or  a  sale  of 
this  325-acre  tract.  I  told  him  that  it  was  not  the  policy  of  the 
company  to  either  sell  or  lease  its  coal  lands,  as  we  expected  to 
eventually  mine  this,  and  that,  in  any  event,  it  was  not  a  very  good 
piece  of  land  for  any  individual  to  mine  as  it  was.  The  coal-mining 
conditions  there  from  an  engineering  standpoint  were  not  especially 
attractive,  and  I  did  not  think  that  Mr.  Dainty  would  care  to  have 
it  very  much  if  he  looked  into  it  any  further.  I  promised,  however, 
at  that  time,  to  consider  that  further,  and  later  1  think  I  told  him 
we  would  not  lease  it.    I  am  not  sure  whether  I  did  or  not. 

Q.  I  will  ask  you  did  either  this  man  Dainty  or  Judge  Archbald, 
or  both  of  them,  agree  with,  you  or  sugjgest  to  you  that  they  would 
bring  about  the  sale  of  this  outstanding  interest  at  a  sum  satisfactory 
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to  your  company  provided  you  would  lease  to  them  certain  coal 
properties  on  this  land  or  on  any  other  land  belonging  to  your  com- 
pany?— A.  No,  sir. 

Q.  I  ask  you  if  you  did  not  reply  to  that  very  question  in  this  lan- 
guage before  the  Judiciary  Committee,  page  1187 : 

Mr.  Wabrineb.  I  haye  an  indistinct  recollection  that  afterwards  the  Judge 
fiald  something  to  me  ahout  Mr.  Dainty's  wanting  to  lease  what  is  known  as 
our  Morris  &  Essex  tract.  I  did  not  recall  that  before,  but  that  was  subsequent 
to  this  time,  and  had,  as  I  understand  it,  no  connection  with  that.  I  simply 
told  him  I  would  consider  it,  and  nothing  more  has  ever  been  done  in  regard 
to  it 

Mr.  Webb.  Do  you  recall  that  some  such  proposition  as  that  was  made  to  you? 

Mr.  Wabbineb.  I  think  it  was,  afterwards;  yes.  I  believe  there  was  some- 
thing said,  but  not  in  the  form  of  a  consideration  for  this  purchase. 

A.  Yes;  there  was  no  connection  whatever  to  my  mind,  nor  has 
there  been  the  slightest  thought,  that  the  lease  of  tne  325  acres  was 
to  be  in  any  form  a  consideration  for  the  judge's  services  or  Mr. 
Dainty's  services  in  purchasing  the  outstanding  Everhart  interest. 

Q.  Why  were  both  propositions  discussed  in  the  same  conversation 
if  they  were  not  twin  propositions  and  were  to  be  carried  along  to- 
gether?— A.  One  was  discussed  in  one  room  and  the  other  was  dis- 
cussed just  as  the  judge  was  leaving,  and  was  in  my  outside  office,  in 
regard  to  this  Everhart  land.  He  spoke  of  it  just  as  he  was  leaving 
the  office.    It  did  not  at  that  time  nor  has  it  since 

Q.  He  told  you  Dainty 

Mr.  WoRTHiNGTON.  One  moment,  Mr.  President.  I  submit  that 
the  witness  should  be  allowed  to  finish  his  answer. 

Mr.  Manager  Webb.  Certainly.    I  thought  he  had  finished  it. 

The  Witness.  It  did  not  at  that  time  nor  has  it  since  appeared 
to  me  to  be  a  consideration  in  fact.  In  explanation  of  that  I  would 
say  that  the  purchase  of  the  outstanding  Everhart  interest  was  a 
matter  of  comparativeljr  small  importance  to  the  company,  and  the 
<5onsideration  of  our  giving  a  lease  or  a  sale  of  another  tract  of  land 
did  not  appeal  to  me  as  being  a  thing  of  any  consideration  whatever. 
It  was  spoken  of  as  two  separate  and  distinct  transactions. 

Q.  (By  Mr.  Manager  Webb.)  Can  you  understand  why  those 
separate  and  distinct  transactions  were  always  united  in  every  con- 
versation the  judge  had  with  you  about  either  one? 

Mr.  WoRTHiNGTON.  Mr.  President,  we  object  to  that  question.  The 
Chair  was  not  listening,  I  think,  to  it. 

The  PREsroENT  pro  tempore.  The  Chair  did  listen  to  it. 

Mr.  WoRTHiNGTON.  It  is  an  assumption  of  what  the  witness  has 
clearly  and  distinctly  denied.  He  has  said  that  one  conversation 
was  over  in  his  office,  and  as  the  judge  was  leaving  he  just  made  a 
remark  about  Dainty  wanting  to  get  this  other  tract  of  land.  The 
manager  has  said  that  in  every  conversation  these  things  were  linked 
together  as  twins.  I  think  the  manager  has  no  right  to  make  an 
assumption  as  to  things  that  are  so  absolutely  inconsistent  with  the 
testimony. 

Mr.  Manager  Webb.  The  witness  can  take  care  of  that. 

The  PREsroENT  pro  tempore.  The  attention  of  witness  being  called 
to  it  he  can  guard  himself  in  that;  otherwise  the  Chair  would  ask 
the  manager  to  propound  the  question  in  a  different  form.  The 
Chair  thinks  the  witness  can  guard  himself.  The  question  will  be 
Tead. 
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The  Reporter  read  the  question,  as  follows: 

Q.  (By  Mr.  Manager  Webb.)  Can  yon  understand  why  those  seimrate  and 
distinct  transactions  were  always  united  in  every  conversation  the  Judge  had 
with  you  about  either  one? 

The  Witness.  I  do  not  think  they  were,  Mr.  Webb— not  to  the 
best  of  my  recollection.  The  proposition  relative  to  the  325-acre 
tract  was  made,  as  I  said,  when  the  judge  was  leaving  the  office  at 
the  termination  of  his  interview  relative  to  the  Everhart  lands.  That 
is  the  only  time  that  it  was  brought  up  then,  and  it  was  only  brought 
up  then  lor  just  that  minute,  and  it  made  no  impression  whatever 
upon  me.  It  was  not  in  connection  with  the  other  subject,  and  I 
never  considered  that  it  was  a  consideration  or  any  form  or  a  con- 
sideration. 

Q.  (By  Mr.  Manager  Webb.)  Do  you  know  what  Judge  Archbald 
and  Dainty  had  to  do  with  the  sale  of  the  Everhart  inter^  to  you  ? — 
A.  No;  I  do  not.  The  judge  came  to  me.  I  had  known  the  judge 
as  a  man  of  responsibility  m  that  district  and  acquainted  with  Air. 
Dainty  and  with  the  Everhart  people,  who  lived  in  Scranton.  He 
asked  me  if  we  desired  still  to  purchase  those  lands.  -I  told  him  yes. 
Whether  he  was  doing  that  for  friendship  to  them  or  for  any  other 
consideration,  I  do  not  know. 

Q.  Were  you  to  pay  the  judge  an3i:hing  for  his  interesting  him- 
self in  your  behalf  with  the  Everhart  heirs*  estate? — ^A.  No.  sir. 

Q.  I  ask  you  aj^ain  if  the  judge  did  not  talk  to  you  more  tnan  once 
about  the  sale  oi  the  Everhart  interest,  and  at  each  conversation  he 
always  connected  the  Dainty  lease  of  825  acres? — ^A.  No,  sir;  I  do 
not  think  so. 

Q.  Answer  the  question. — ^A.  I  said  no,  sir;  I  do  not  thi^k  so. 

Q.  In  the  hearing  before  the  House  Judiciary  Committee  I  asked 
you.  this  question : 

Did  you  not  hear  the  judge  mention  his  [Dainty's]  name  frequently? 

To  which  you  replied : 

Mr.  Wabbineb.  I  do  not  know  that  it  was  so  very  frequently. 

Mr.  WoRTHiNGTOK.  From  what  page  is  the  manager  reading? 
Mr.  Manager  We^.  From  page  1189. 

He  did  speak  of  him  as  you  speak  casually  of  anybody,  but  not  frequently. 

Mr.  Wbbb.  You  did  not  understand  that  he  was  to  lease  any  part  of  your  coal 
Und? 

Mr.  Wabbineb.  As  I  said  before,  he  spoke  about  desiring  to  lease  this  coal 
land,  but  not  in  consideration  of  making  this  purchase,  because  such  a  trans- 
action as  that,  from  a  business  standpoint,  would  be  foolish. 

Q.  Now,  I  ask  you  again  how  many  times  did  the  jud^e  speak  to 
you  about  this  proposition  of  the  sale  of  the  Everhart  interest? — 
A.  About  the  sale  of  the  Everhart  interest  ? 

Q.  Yes,  sir. — ^A.  I  think  in  regard  to  the  main  proposition  only 
once  at  tihe  office;  in  regard  to  details  relative  to  their  interests,^  the 
proportion  of  their  interests,  two  or  three  times  possibly ;  sometimes 
on  Vie  phone,  and  he  may  have  been  to  see  me  once.  I  do  not  recall 
the  exact  details  of  it,  but  the  main  matter  was  settled  at  one  in- 
terview. 

Q.  But  he  called  on  you  more  than  once? — ^A.  Well,  I  rather  think 
he  did,  yes.    I  am  not  sure. 
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Q.  Then,  I  ask  you  if  at  each  time  he  called  upon  you  he  did  not 
also  suggest  Dainty's  desire  to  lease  the  325-acre  Essex  tract! — A. 
No,  sir;  I  do  not  think  he  mentioned  that  except  that  once;  that  is 
the  only  time.  I  &Qally  gave  him  a  definite  answer  on  the  matter, 
that  the  company  would  not  care  to  make  this  lease,  and  not  in  con- 
nection with  the  Eyerhart  purchase  at  alL 

Q.  You  told  him  the  company  would  not  care  to  make  the  lease 
because  it  was  contrary  to  tiie  policy  of  your  company  to  make  a 
lease  of  any  of  your  coal  lands.  Was  that  the  trutn ! — ^A.  I  do  not 
recall  the  reason  that  I  gaye  him.  I  told  him  that  we  did  not  care 
to  make  the  lease. 

Q.  That  was  the  reason  really,  was  it  not! — ^A.  That  was  prob- 
ably the  main  reason. 

Q.  That  it  was  contrary  to  the  policy  of  your  company  to  lease 
your  coal  lands ! — ^A.  The  general  policj,  ^res,  sir. 

Q.  Did  you  eyer  haye  any  other  application  from  Judge  Archbald 
to  lease  culm  banks  belonging  to  your  railroad  company  or  to  jour 
coal  company! — ^A.  Yes,  sir;  we  had  an  application  from  him  a 
year  ago  last  summer  to  lease  some  culm  banl^  in  Schuylkill  County, 
known  as  the  Packer  colliery  banks. 

Q.  Now,  before  goinft  into  that  proposition,  let  me  ask  you  if  you 
made  this  statement  before  the  Judiciary  Committee 

Mr.  WosTHiNQTOK.  From  what  page  is  the  manager  going  to 
read! 

Mr.  Manager  Webb.  From  paee  1194. 

FTo  the  witness.]  Did  you  make  this  statement  before  the  Judid- 
ar^  Committee: 

Mr.  Wabbineb.  Well,  I  don't  know  what  passed  through  the  judge's  mind 
at  that  time.  He  simply  mentioned  to  me  that  Mr.  Dainty  had  spoken  to  him 
and  that  be  would  like  to  have  that  lease;  and  at  that  time  it  is  my  recollec- 
tion that  I  told  the  Judge  many  people  had  been  after  that  lease  and,  per- 
sonally,  I  did  not  think  it  was  a  very  good  mining  proposition,  but  that  I 
would  consider  it.  We  never  had  made  efforts  to  lease  it  to  anybody — ^it  la 
against  our  policy  to  lease  any  property— but  I  told  him  I  would  consider  it. 

Is  that  correct  ? 

The  WrrNESs.  Yes,  sir ;  I  think  so. 

Q.  Now,  Mr.  Warriner,  when  was  it  he  made  application  to  you 
for  other  property  ? — A.  I  think  it  came  up  to  me  in  July  or  August 
of  1911. 

Q.  Let  me  ask  you  now:  When  you  were  at  the  Judiciary  Com- 
mittee hearing  last  May  you  could  not  remember  anything  about  the 
correspondence  you  had  with  Judge  Archbald  about  Packer  No.  S, 
could  you?  You  did  not  rememl^r? — ^A.  The  correspondence  was 
presented  at  the  Judiciary  Committee  hearing — ^the  second  Judiciary 
Committee  hearing. 

Q.  I  understand.  It  was  presented,  though,  after  you  had  gone 
away  from  the  stand  and  after  evidence  had  been  produced  from  the 
Girard  estate  containing  some  of  your  letters.  I  ask  you  if  you  did 
not  tell  the  Judiciary  Conmiittee  that  you  had  no  correspondence  of 
importance  about  this  matter,  and  that  whatever  connection  Judge 
Archbald  had  with  the  transaction  with  yourself  was  by  phone  and 
personal  calls? — ^A.  I  said  there  were  some  letters,  but  1  did  not 
think  they  were  of  any  importance,  and  that  I  had  not  read  them  or 
seen  them  since  the  time  it  had  happened.    That  was  my  recollection ; 
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but  I  went  back  and  secured  the  letters.  When  I  was  subpoanaed  to 
bring  them  later  on  I  found  what  was  in  the  files. 

Q.  When  was  the  first  conversation  you  had  with  Judge  Archbald 
about  Packer  No.  3  and  No.  4,  belonging  to  the  Girard  estate  and 
leased  to  you  ? — ^A.  I  think  it  was  in  July  or  Au^st,  1911. 

Q.  What  was  the  purport  of  that  conversation? — A.  It  came  up 
first  in  the  form  of  a  letter  addressed  to  Mr.  W.  A.  Lathrop. 

Q.  Was  that  letter  dated  August  1 ) — ^A.  I  do  not  recall  the  date. 

Q.  Is  this  [handing  a  paj^er  to  the  witness]  the  letter? — ^A.  (After 
examining.)   Yes.  sir;  that  is  the  letter. 

Q.  Is  tnat  Judge  Archbald's  handwriting?  I  mean  is  the  whole 
letter  in  the  handwriting  of  Jud^  Archbald! — ^A.  I  think  so ;  yes,  sir. 

Mr.  Mana^r  Webb.  Mr.  President,  we  would  like  to  have  Uie  letter 
read.    I  beheve  the  letter  is  admitted. 

The  PB£sn>ENT  pro  tempore.  The  Secretary  will  read  as  requested. 

The  Secretary  proceeded  to  read  the  letter. 

Mr.  WoRTHiNGTON.  I  wiU  say  that  this  correspondence  which  is 
about  to  be  offered  is  all  in  the  previous  record  and  we  have  no  ob- 
jection to  its  bein^  read  from  the  record. 

Mr.  Manager  Webb.  Neither  have  I  any  objection. 

Mr.  WoETHiNOTON.  It  is  all  admitted.  There  is  no  question 
about  it 

Mr.  Mana^r  Webb.  Then  I  ask  the  Secretary  to  take  this  record 
[handing  volume  to  the  Secretary]  and  to  read  from  it. 

The  Secretary  resumed  and  concluded  the  reading  of  the  paper, 
which  was  marked  "U.  S.  S.  Exhibit  64,"  as  follows : 

U.  S.  S.  Exhibit  64. 
[United  States  Commerce  Court,  Washington.] 

SCHANTON,  Auffiut  1. 
W.  A.  liATHBOP, 

Superintendent  Lehigh  Valley  Coal  Co. 

Dkab  Sib:  Would  it  be  possible  to  lease  any  of  tbe  cnlm  dumps  which  yon 
control  in  the  neighborhood  of  the  Oxford  washery  at  shaft  near  Shenandoah? 
I  have  an  option  on  this  wnshery,  and  the  culm  dump  which  goes  with  it  is 
not  quite  what  it  ought  to  be  and  ought  to  be  strengthened  with  another.  From 
a  talk  which  I  had  this  morning  with  my  nephew,  Ool.  James  Archbald,  of 
Pottsville,  I  think  the  concurrence  of  the  Qlrard  estate,  etc.,  could  be  secured 
in  any  ftilr  arrangement 

Yours,  very  truly,  R.  W.  Abohbald. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Warriner,  before  you  answered 
this  letter  did  you  receive  one  from  Mr.  Lathrop,  or  before  you  an- 
swered Judge  Archbald's  inquiry? — A.  That  letter  was  referred  to 
me  by  Mr.  Lathrop ;  it  was  sent  to  me  by  Mr.  Lathrop. 

Q.  And  is  this  the  letter  [handing  paper  to  witness]  from  Mr. 
Lathrop  to  you? 

Mr.  Simpson.  While  that  paper  is  being  identified  by  the  witness, 
with  the  consent  of  Mr.  Mana^r  Webb,  may  we  be  permitted  to  say 
that,  on  reading  the  correspondence,  we  do  not  think  that  Mr.  Lamp 
will  be  of  any  further  use,  and  he  may  be  discharged  so  far  as  we 
are  concemea. 

The  PREsmENT  fro  tempore.  Mr.  Lamb  will  be  so  notified.  Thft 
Secretary  will  read  as  requested. 
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The  Secretary  read  the  letter,  which  was  marked  "  U,  S.  S.  Ex- 
hibit No.  65j"  as  follows: 

U.  S.  S.  Exhibit  65. 

437  Chestnut  Street, 
Philadelphia,  August  7,  1911. 
Mr.  S.  D.  Wabbineb, 

Vice  President  and  General  Manager 

Lehigh  Valley  Coal  Co.,  Wilkes-Barre,  Pa. 

Deab  Wabbineb:  Inclosed  I  hand  you  letter  I  took  to  Montrose  with  me  on 
Friday  with  the  Intention  of  handing  It  to  you,  but  I  did  not  see  you. 

It  Is  evidently  addressed  to  me  under  the  Impression  that  I  am  still  connected 
with  the  Lehigh  Valley  Coal  Ck). 

.  I  hare  replied  to  the  effect  that  the  letter  has  been  forwarded  to  you. 
Yours,  very  truly, 

W.  A.  Lathxop. 
L.  P. 
Inclosure. 

Q.  (By  Mr.  Manager  Webb.)  What  was  the  next  communication 
you  had  from  Judge  Archbald,  if  any,  with  reference  to  this  mat- 
ter?— A.  I  think  I  got  a  letter  from  him  next 

Q.  Look  at  that  [handing  a  paper  to  the  witness]  and  see  if  that 
is  the  letter? — ^A.  (After  examining.)  Yes ;  that  is  the  letter. 

Mr.  Manager  Webb.  I  ask  the  Secretary  to  read  exhibit  marked 
144  before  the  Judiciary  Committee. 

The  Secretary  read  the  letter  referred  to  and  it  was  marked 
**  U.  S.  S.  Exhibit  No.  66,"  as  follows: 

n.  S.  S.  Exhibit  66. 
[United  States  Commerce  Court,  Washington.] 

ScRANTON,  Pa.,  August  11,  1911. 
8.  D.  Wabbineb,  Esq. 

Deab  Sib:  Your  company,  I  am  advised.  Is  Interested  In  some  culm  dumps 
at  shaft  near  Shenandoah,  Pa.,  In  the  vicinity  of  the  Oxford  washery,  these 
dumps  being  made  in  connection  with  your  operations  on  the  Glrard  estate 
property.  In  n^otlatlng  with  regard  to  that  washery  I  find  that  It  needs  an 
additional  dump,  or  will  In  the  near  future,  and  I  am  therefore  writing  to 
inquire  whether  any  arrangement  could  be  made  with  your  company  for  one 
or  more  of  the  dumps  which  I  have  referred  to.  It  of  course  would  have  to 
be  subject,  as  I  understand  It,  to  the  approval  of  the  Glrard  estate,  from  whom 
you  lease,  but  I  think  that  this  possibly  could  be  secured  if  the  terms  were 
favorable.  By  mistake  I  wrote  on  this  subject  to  Mr.  W.  A.  Lathrop,  not  being 
aware  of  his  change  over  to  the  Lehigh  Coal  &  Navigation  Co.,  and  a  letter 
from  him  advises  me  that  he  has  forwarded  my  letter  to  you. 
Yours,  very  truly, 

R.  W.  Abohbald. 

Q.  (By  Mr.  Manager  Webb.)  Did  you  reply  to  that  letter,  Mr. 
Warriner? — ^A.  I  think  so;  yes. 

Q.  See  if  that  [handing  a  paper  to  the  witness]  is  a  copy  of  the 
letter  you  wrote  Judge  Archbald! — ^A.  (After  examining  paper.) 
Yes.  sir. 

Mr.  Mana^r  Webb.  I  ask  the  Secretary  to  read  Exhibit  142  be- 
fore the  Judiciary  Cionunittee  of  the  House. 
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llie  Secretary  read  the  letter,  which  was  marked  ^^U.  S.  S.  Ex- 
hibit No.  67,"  as  follows : 

U.  S.  S.  BzHiBiT  07. 

August  14,  1911. 
Hon.  B.  W.  Abohbald^  Boranton^  Pa. 

Dbab  Sib:  Beplying  to  your  letter  of  the  11th  instant,  just  receiyed,  I  beg 
to  say  that  I  will  look  into  the  matter  soon  as  possible. 

Onr  superintendeDt  is  away  for  a  few  days,  but  as  soon  as  he  returns  I  will 
hsTe  an  inyestigation  made  and  adyise  you. 

XourSr  very  truly,  — ; ^ 

V4o6  Preeident  and  General  Manaffer, 

Q.  (By  Mr.  Manager  Webb.^  Did  you  get  another  letter  from 
Judge  .Aj*chbald  in  answer  to  tnat! — ^A.  Yes;  I  think  I  did.  Yes, 
there  were  several  letters  along  that  time.  , 

Q.  I  presume  it  was  not  in  answer  to  that  letter,  because  the  letter 
which  1  am  going  to  offer  for  identification  was  dated  September  12, 
and  that  letter  was  not  written — yes,  September  12.  Can  you  state 
whether  it  is  an  answer  or  not ? — ^A.  (After  examining  paper.)  Yes; 
I  received  this  letter. 

Mr.  Manager  Webb.  I  ask  that  the  Secretary  read  it. 

The  letter  was  read  and  marked  ^^  U.  S.  S.  Exhibit  68,"  as  follows : 

tJ.  S.  8.  Exhibit  68. 
[B.  W.  Archbald,  judge,  United  States  Commerce  Court,  Washington.] 

ScBANTON,  Pa.,  September  12,  1911. 
S.  D.  Wabbineb,  Esq. 

Dbab  Sib  :  I  do  not  suppose  you  have  had  time  as  yet  to  look  Into  the  matter 
of  leasing  me  one  or  more  of  the  culm  dumps  of  your  company  on  the  Qirard 
estate  at  shaft  near  Shenandoah,  or  I  should  have  heard  from  you.  I  do  not 
wish  to  unduly  hurry  the  matter,  but  there  are  one  or  two  things  which  are 
dependent  upon  it,  which  make  me  anxious  to  get  a  response  as  soon  as  possible, 
and,  of  course,  I  hope  it  will  be  favorable 

Yours,  very  truly,  '  R.  W.  Abchbald. 

Q.  (By  Mr.  Manager  Webb.)  Did  you  answer  that  letter,  Mr. 
Warriner? — A.  I  think  I  did;  yes. 

Q.  See  if  that  [handing  a  paper  to  witness]  is  a  copy  of  the  answer 
you  sent  him. — ^A.  (After  examining  paper.)  Yes. 

Mr.  Manager  Webb.  I  ask  the  Secretary  toplease  read  that  letter. 

The  letter  was  read  and  marked  "  U.  S.  S.  Exhibit  69,"  as  follows : 

U.  S.  S.  Exhibit  69. 

Septembeb  13,  1911. 
Hon.  R.  W.  Abchbald,  Scranton,  Pa, 

Dbab  Sib  :  Replying  to  yours  of  the  12th,  I  am  sorry  that  our  superintendent 
has  been  away  on  vacation  and  has  delayed  my  answer  to  your  letter.    He  has 
now  returned,  and  I  will  stir  him  up  and  get  an  early  reply  for  you. 
Yours,  very  truly, 

Vice  President  and  General  Manager. 

Q.  (By  Mr.  Manager  Webb.)  Did  you  write  him  another  letter 
before  hearing  from  him  in  answer  to  that  one? — A.  I  may  have;  I 
do  not  recall. 


646  IMPEACHMENT  OF  BOBEBT  W.  ABCHBAIJ). 

Q.  See  if  the  letter  I  hand  you  is  a  copy  of  the  letter  you  sent  the 
judse. — ^A.  (After  examining  paper.)  Yes. 

Au*.  Manager  Webb.  Mr.  Secretary,  will  you  please  read  it! 

The  Secretary  read  the  letter,  marked  "  U.  S.  S.  Exhibit  No.  70," 
as  follows : 

U.   S.   S.  BXHIBTT  70. 

Sefteicbeb  27,  1911« 
Hon.  R.  W.  Abchbald,  Soranton,  Pa. 

Deab  Sib:  Beplying  farther  to  your  several  letters  r^arding  culm  banln  at 
Packer  No.  4  colliery,  I  now  have  a  report  from  our  superintendent  on  the  situa- 
tion, and  I  think  it  will  be  possible  for  us  to  accede  to  your  wishes.  It  is  oar 
desire  to  acoommodate  your  wishes  so  far  as  it  is  possible,  but  I  think  an  interview 
wUl  be  necessary,  at  which  time  I  can  arrange  to  have  our  superintendent  pres- 
ent and  go  over  the  matter  in  detail.  My  reason  for  this  is  that  there  are  a 
number  of  banks  there,  and  we  hardly  know  just  what  It  is  you  refer  to. 

If  you  will  kindly  set  a  date  on  which  you  can  arrange  to  be  at  my  office,  I 
will  be  glad  to  meet  you  with  our  superintendent 

Yours,  very  truly,  , 

Vice  President  and  General  Manager. 

Q.  (By  Mr.  Manager  Webb.)  That  was  the  27th  of  September,  Mr. 
Warriner.  Did  you  receive  the  letter  which  I  hand  you,  dated  Sep- 
tember 28,  from  Judge  Archbald  in  reply  to  the  letter  which  has  just 
been  read? — ^A.  (After  examining  letter.)  Yes,  sir. 

Mr.  Manager  Webb.  Mr.  Secretary,  will  you  please  read  it? 

The  Secretary  read  the  letter  marked  "  U .  S.  S.  Exhibit  No.  71," 
as  follows: 

n.  S.  S.  Exhibit  71. 

[E.  W.  Archbald,  judge.  United  States  Commerce  Court,  Washington.] 

Sca^NTON,  Pa.,  September  28,  1911. 
S.  D.  Wabbineb,  Esq. 

Deab  Sib  :  I  thank  you  very  much  for  your  letter  of  September  27.  stating  the 
possibility  of  your  letting  me  have  a  lease  on  one  of  the  culm  banks  at  Pack» 
No.  4  colliery,  near  Shenandoah,  and  suggesting  that  I  fix  a  time  when  your 
superintendent  may  be  present  to  go  over  the  matter.  I  certainly  shall  avail 
myself  of  the  first  opportunity  for  doing  so,  but  just  at  present  I  am  called  to 
Washington  to  "attend  a  session  of  the  Ck>mmerce  Ck>urt  which  opens  there  on 
Monday,  and  shall  be  detained  there  a  couple  of  weeks.  I  will  let  you  know  as 
soon  as  possible  the  time  of  my  return,  and  trust  that  you  will  keep  this  matter 
open  meanwhile. 

Yours,  very  truly,  B.  W.  Abohbald. 

Q.  (By  Mr.  Manager  Webb.)  After  receiving  that  letter,  did  you 
have  a  phone  conversation  with  the  jud^e  with  reference  to  malnng 
a  date  when  he  could  meet  you  ? — ^A.  I  think  so ;  yes. 

Q.  Do  you  remember  the  substance  of  the  conversation? — ^A.  I 
recall  nothing  except  asking  for  a  day  at  which  to  meet  our  super- 
intendent. 

Q.  Was  the  judge  in  Washington  when  he  phoned  you? — ^A.  No; 
I  do  not  think  he  was.    I  think  he  was  in  Scranton. 

Q.  He  said  in  that  letter  he  would  be  away  for  a  couple  of 
weeks? — ^A.  Yes. 

Q.  Do  you  know  when  it  was  he  phoned  you? — ^A.  No,  sir;  I  do 
not. 

Q.  With  reference  to  the  date? — ^A.  I  do  not. 

Q.  Here  is  a  copy  of  a  letter  sent  by  you  December  22,  1911.  See 
if  you  wrote  that  to  the  judge,  and  perhaps  that  will  refresh  your 
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memory  as  to  when  the  phone  conversation  was. — ^A.  (After  exam- 
ining letter.)  It  was  probably  a  day  or  two  prior  to  December  22, 
whidi  is  the  date  of  this  letter. 

Mr.  Manager  Webb.  Mr.  Secretary,  will  you  read  the  letter? 

The  Secretary  read  the  letter  marked  "  U:  S.  S.  Exhibit  72,"  as 
follows : 

n.  S.  S.  BxHiBiT  72. 

Deokmbeb  22,  1911. 
Judge  R.  W.  Abohbau),  Soranion,  Pa. 

Dbab  Sib:  Bef erring  to  our  appointment  for  Tneaday,  the  26tli  instant,  I 
have  an  appointment  here  from  10  to  11,  but  will  be  very  glad  to  see  you  at 
11  o'clock  or  any  hour  thereafter  which  suits  your  conyenience. 
Yours,  very  truly, 


Vice  President  and  General  Manager. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Warriner,  that  letter  is  dated 
December  22,  referring  to  an  appointment  when  you  would  meet  the 
judge.  Had  you  had  no  personal  conversation  with  him  before  that 
time  and  discussed  the  terms  and  conditions  under  which  you  would 
lease  him  the  culm  banks,  Packer  Nos.  3  and  4? — A.  No;  I  do  not 
think  so.  I  do  not  recall  just  when  the  interview  was  in  my  office, 
but  I  assume  that  letter  was  before  that  time. 

Q.  Is  it  your  recollection,  then,  that  up  to  December  22, 1911,  you 
and  the  judge  had  not  come  to  any  agreement  as  to  your  leasmg 
culm  banks  Nos.  8  and  4? — ^A.  May  I  ask  what  the  date  of  the  last 
letter  wast 

Q.  December  22,  1911. — ^A.  But  the  letter  previous  to  that? 

Q.  September  28, 1911. — ^A.  I  do  not  recall  just  when  the  date  was. 

Q.  Well,  this  letter  of  December  22  speaks  of  a  subse<}uent  time 
when  you  would  have  a  conference  with  nim.  I  ask  you  if  you  did 
not  have  a  personal  conference  with  him  before  December  22  and 
agree  that  he  should  have  culm  banks.  Packer  Nos.  3  and  4? — ^A.  I 
do  not  recall  whether  it  was  before  December  22  or  not.  I  had  one 
or  two  interviews  with  him  on  that  matter.  Our  first  interview  may 
have  been  prior  to  that  time.  I  think  I  had  probably  two  interviews 
with  him  on  the  matter,  and  the  preliminary  conversation  with  our 
superintendent  may  have  been  prior  to  December  22;  I  do  not  recall. 

Q.  I  call  your  attention  to  the  fact  that  there  has  been  put  in  evidence 
here — -you  have  probably  seen  the  application — ^an  application  to  the 
Girard  estate,  dated  December  19,  1911,  in  which  the  judge  and  his 
associates  saia  to  the  Girard  estate  that  they  had  seen  you  and  that 
you  had  a^eed  to  lease  them  Packer  Nos.  3  and  4. — A.  If  that  was 
dated  on  December  19,  then  the  interview  that  I  had  preliminary, 
the  first  interview  I  had 

Q.  Was  prior  to  that  time? — ^A.  I  should  think  so;  I  do  not  recall  , 
the  date. 

Q.  Well,  now,  what  was  the  object  of  this  interview  you  speak  of 
in  your  letter  of  December  22? — ^A.  That  I  can  not  say,  whether  it 
was  in  regard  to  the  first  proposition — ^that  is,  the  lease  of  the  packer 
bank — or  to  the  sale  of  the  Everhart  property.  I  can  not  recall  when 
those  dates  were. 

Q.  The  Everhart  transaction,  the  Dainty  transaction,  and  the 
Packer  No.  8  transaction  were  all  being  carried  on  during  the  months 
of  September,  October,  November,  and  December,  were  they? — ^A. 
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Yes,  I  think  the  Everhart  transaction  was  carried  on  in  December  or 
about  that  time.  The  others  dragged  along  from  July  until  De- 
cember. 

Q.  I  ask  you,  Mr.  Warriner,  if  you  received  the  letter  which  I  hand 
you  from  Ool.  James  Archbald,  engineer  of  the  Girard  estate? — ^A. 
(After  examining  letter.)  Yes,  sir. 

Mr.  Manager  Webb.  Mr.  Secretary,  will  vou  please  read  the  letter? 

The  Secretary  read  the  letter,  marked  "U.  S.  S.  Exhibit  73,"  as 

follows : 

U.  S.  S.  ExHiBrr  78. 

GnuLBD  Estate, 
PoitsvUle,  Pa.,  December  26,  1911. 
B.  D.  WARUinEB,  Esq., 

Vice  President  and  General  Manager 

Lehigh  Valley  Coal  Co.,  WUkes-Barre,  Pa. 

Deab  Sib  :  I  have  received  an  application  from  R.  W.  Archbald,  James  F.  Bell« 
V.  r.  Petersen,  and  T.  H.  Jones,  who  propose  to  incorporate  as  the  Jones  Goal 
Ck>M  for  a  lease  of  the  Packer  No.  3  and  Eastern  No.  4  culm  banks.  In  which 
tiiey  state  they  have  the  "  assurance  of  your  company  that  on  certain  terms  and 
conditions,  which  have  practically  been  agreed  upon,  it  is  satisfactory  to  you 
to  have  this  lease  made.'*  Please  advise  me  if  this  is  correct,  and  give  me  a 
memorandum  of  what  the  terms  and  conditions  referred  to  are,  as  our  board  of 
directory  will  want  to  know  before  making  a  lease  of  these  banks.  As  the  pro- 
posed lessees  are  anxious  to  have  the  matter  presented  to  the  committee  on  the 
Qlrard  estate  without  the  city  at  its  next  meeting  on  Thursday,  Januany  4,  an 
early  reply  will  be  appreciated. 

Very  truly,  yours,  James  Abchbald,  Jr., 

Engineer  (Hrard  BHaie. 

Q.  (By  Mr.  Manager  Webb.)  Did  you  answer  that  letter,  Mr. 
Warriner  ? — ^A.  I  did ;  yes. 

Q.  Please  state  if  what  I  send  to  the  desk  is  a  copy  of  the  letter 
you  wrote  Mr.  Archbald. — ^A.  (After  examining  letter.)  Yes,  sir. 

Mr.  Manager  Webb.  Mr.  Secretary,  will  you  please  read  it? 

The  Secretary  read  the  letter  marked  "  U.  S.  S.  Exhibit  74,'*  as 

follows : 

U.  S.  S.  Exhibit  74. 

December  28,  1911. 
Mr.  James  Abchbald,  Jr., 

Engineer  Girard  Estate,  Pottsville,  Pa. 

Deab  Sib:  I  have  your  letter  of  the  26th  instant  at  hand.  Judge  Archbald 
called  to  see  me  recently  and  said  that  he  would  like  to  rework  some  of  the  culm 
banks  at  Packer  No.  3  colliery.  I  advised  him  that  if  it  was  the  pleasure  of 
the  Girard  estate  to  extend  to  him  a  lease  of  this  bank  we  would  not  interpose 
any  objection,  provided  he  agreed  to  certain  arrangements  which  we  Informally 
discussed. 

I  did  not  agree  to  let  him  have  the  No.  4  bank,  as  we  are  already  putting 
some  of  this  through  the  No.  4  breaker. 

Yours,  very  truly,  , 

Vice  President  and  General  Manager. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Warriner,  is  that  all  the  corre- 
spondence you  had  with  Judge  Archbald  in  reference  to  this  mat- 
ter?— ^A.  If  that  is  all  that  I  nave  presented  to  the  Judiciary  Com- 
mittee, it  is  all  that  I  had.  I  do  not  recall  whether  there  were  other 
letters  or  not 

Q.  That  is  the  correspondence  that  you  told  the  Judiciary  Com- 
mittee on  your  first  examination  before  them  was  of  no  moment? 

Mr.  WoRTHiNGTON.  Mr.  President,  I  submit  that,  instead  of  mak- 
ing a  statement  of  what  the  witness  testified  to  before  the  Judiciary 
Committee,  it  would  be  fairer  to  him,  and  more  intelligible  to  the 
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Senate,  to  have  that  read  to  him  and  see  if  that  is  what  he  testified 
to.    The  words  which  my  friend  has  used  will  not  be  found  there. 

Mr,  Manager  Webb.  I  will  be  delighted  to  read  it,  Mr.  President. 

Mr.  WoRTHiNGTON.  From  what  page? 

Mr.  Manager  Webb.  I  read  from  page  1191 : 

Mr.  Webb.  You  do  not  know  whether  he  ever  extended  his  operations  or  not? — 

Speaking  of  Judge  Archbald  with  reference  to  the  application 
to  you  for  the  bank — 

Mr.  Wabbineb.  I  think  he  did  take  it  up.  I  assume  he  did,  because  they 
asked  me  and  I  told  them — they  asked  me  whether  we  desired  to  sublease  this, 
and  I  told  them  no ;  we  did  not  especially  desire  It,  but  were  perfectly  willing, 
in  case  the  board  of  directors  of  the  City  Trust  desired  to  do  this — that  we 
would  not  stand  in  the  way  of  the  transaction.  I  never  heard  anything  more 
about  it.    I  assume  it  fell  through. 

Mr.  Webb.  You  do  not  know  whether  they  did  extend  any  work  over  the  line 
or  not? 

Mr.  Wabbinsb.  I  know  they  did  not,  because  they  could  hot  do  it  during  the 
lifetime  of  our  lease. 

Mr.  Webb.  But  you  did  agree,  so  far  as  the  coal  company's  interest  was  con- 
cerned, to  let  him  do  it? 

Mr.  Wabbineb.  I  agreed  to,  within  certain  lines. 

Mr.  Webb.  Well,  that  is  agreeing  to  this  request 

Mr.  Wabbineb.  Yes,  sir. 

Mr.  Webb.  Did  he  ever  make  any  application  to  you  In  reference  to  culm 
banks? 

Mr.  Wabbineb.  No,  sir;  not  that  I  recall. 

Mr.  Webb.  Or  coal  properties? 

Mr.  Wabbineb.  No,  sir. 

Mr.  Webb.  Have  you  any  correspondence  with  him  in  reference  to  any  leases 
of  culm  dumps? 

Mr.  Wabbineb.  No,  sir. 

Mr.  Webb.  You  have  no  correspondence  with  reference  to  any  of  these  mat- 
ters that  you  now  speak  of? 

Mr.  Wabbineb.  No,  sir;  I  have  no  correspondence,  except  notes  relative  to 
making  an  appointment,  or  something  of  that  kind — but  notiilng  of  any  moment 
at  all.  In  fact,  I  have  not  seen  any  correspondence  since  it  happened.  I  have 
not  looked  it  Qver  and  know  nothing  about  it.  It  was  done  by  word  of  mouth 
and  over  the  telephone. 

You  stated  that  before  the  committee,  Mr.  Warriner  ? 

The  Witness.  Yes ;  and  in  explanation  of  it  I  simply  wish  to  say — 
I  suppose  that  I  am  entitled  to  explain  it? 

Q.  Yes,  indeed,  sir. — A.  In  explanation  of  it,  I  will  say  that  at  the 
time  I  gave  that  testimony  I  had  no  recollection  whatever — ^it  was 
honest  testimony — and  I  gave  no  special  thought  to  the  matter,  be- 
cause the  matter  never  came  to  a  head  and  never^  was  finished ;  that 
most  of  this  correspondence  was  relative  to  making  interviews  and 
tentative  agreements,  but  nothing  relative  to  the  terms  of  any  agree- 
ment which  was  to  be  made,  and,  to  my  mind,  was  of  no  importance 
in  connection  with  the  deal  or  the  negotiations  which  were  being 
carried  on,  as  the  terms  had  never  been  reduced  to  writing. 

Q.  Exactly.  In  your  previous  testimony  when  you  were  asked 
whetheryou  desired  to  sublease  these  you  told  them  "  No." 

Mr.  WoRTHiNGTON.  On  what  page  is  that? 

Mr.  Manager  Webb.  Page  1191.  When  you  were  first  asked  to 
sublease  this  culm  bank  to  Judge  Archbald  did  you  tell  them  "  No  " ; 
that  you  did  not  want  to? 

The  Witness.  I  told  them  just  what  I  said  in  that  letter;  that  if 
it  was  their  pleasure  to  lease  these  banks  we  would  interpose  no 
objection. 
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Q.  (By  Mr.  Manager  Webb.)  You  swore  before  the  Judiciary 
Committee,  as  I  understand 

Mr.  WoRTHiNGTON.  Ma^  I  ask  what  is  the  object  of  this?  Is  it 
to  show  that  the  witness  is  not  to  be  believed  on  oath  or  to  refresh 
his  memory? 

Mr.  Mana^r  Webb.  Just  to  refresh  his  memory — ^that  is  one  ob- 
ject; and  it  is  to  show  that  when  he  was  first  approached  about  the 
matter  he  told  them  that  they  did  not  want  to  lease  it;  but  that 
afterwards  he  did  lease  it;  that  when  the  Girard  estate  asked  him, 
representing  the  coal  company  or  the  railroad  company,  if  they 
desired  to  sublease  this  proposition,  this  culm  bank  No.  3,  he  replied 
"  No,"  but  later  did  agree  to  it 

The  PfiEsmENT  pro  tempore.  Has  he  not  already  testified  to  that? 

Mr.  Manager  Webb.  Well,  no,  sir;  I  think  not.  He  did  say  that 
he  swore  to  &is,  but  I  want  to  examine  him  on  that  particular  point. 

The  President  pro  tempore.  Ask  him  the  question  direct  whether 
or  not  he  did. 

Mr.  Manager  Webb  (to  the  witness).  I  wiU  ask  you  this  questicm, 
that,  if  before  the  Judiciary  Committee 

The  PREsmENT  fro  tempore.  No  ;  ask  him  the  question  for  the 
purpose  of  eliciting  the  evidence.  If  he  does  not  answer  correctly, 
<he  manager  can  men  refresh  his  memory. 

Q.  (By  Mr.  Manager  Webb.)  I  ask,  when  this  proposition  was 
first  put  up  to  you  with  reference  to  leasing  culm  bank  No.  8^  if  you 
did  not  tell  the  Girard  estate  that  you  did  not  want  to  lease  it  ? — ^A. 
I  told  them  that  we  had  not,  and  I  think 

The  President  pro  tempore  (to  the  witness).  Answer  as  directly 
as  you  can  and  then  make  any  explanation  you  wish  afterwards. 

The  Witness.  I  told  them  that  if  it  was  their  pleasure  to  lease 
these  banks  to  Judge  Archbald  we  would  not  interpose  any  objection, 
provided  the  negotiations  were  carried  on  in  accordance  with  certain 
terms  and  conditions  which  I  had  verbally  discussed  with  Judge 
Archbald. 

Mr.  Manager  Webb.  Now,  may  I  ask  him  that  question,  Mr.  Presi- 
dent? 

The  President  pro  tempore.  I  wish  you  would  repeat  that  ques- 
tion again,  and  the  Chair  will  again  caution  the  witness  to  answer  the 
question  as  asked  him,  and  then  make  any  explanation  he  wishes 
after  repeating  the  question  to  him. 

Q.  (By  Mr.  Manager  Webb.)  I  ask  vou  if,  when  the  Girard  estate 
first  asked  jou  if  you  desired  to  lease  tne  culm  bank,  or  Packer  No.  3 
and  No.  4,  if  you  did  not  reply  to  them  "  No,"  but  that  if  it  was  agree- 
able to  them  you  would  agree  to  it? — A.  I  replied  nothing  more  to 
them  except  what  was  in  my  letter  which  has  just  been  read.  That 
was  the  reply  I  made  to  them.  I  do  not  think  I  ever  had  any  other 
talk  with  tnem  in  regard  to  it, 

Q.  Now,  then,  I  a3c  you  if  you  did  not  swear  this  before  the  Judi- 
ciary Committee  when  they  examined  you  on  the  first  examination? 
This  is  at  page  1191 : 

Mr.  Wabrineb.  I  think  he  did  take  it  up — 

Evidently  referring  to  Judge  Archbald — 
I  aBStime  he  did,  because  they — 
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I  imagined  that  you  referred  to  the  Girard  estate — 

asked  me  and  I  told  them  they  asked  me  whether  we  desired  to  sublease 
this,  and  I  told  them  no;  we  did  not  especially  desire  it,  but  were  perfectly 
willing  in  case  the  board  of  directors  of  the  City  Trust  desired  to  do  this. 

A.  You  might  say  that  the  word  ''  no  "  is  a  strong  interpretation 
of  my  letter.  I  simply  said  that  if  the  board  of  the  City  Trust 
desired  to  make  the  lease  we  would  interpose  no  objection.  The  let- 
ter hasiust  been  read.    It  is  a  question  of  memory. 

Q.  What  were  the  terms  and  conditions  on  which  you  agreed  to 
lease  to  Judge  Archbald  ? — ^A.  First^  that  the  limit  of  the  cubn  to  be 
leased  to  him  should  be  confined  within  a  certain  area  and  include 
only  such  culm  as  we  had  no  intention  of  preparini;  ourselves. 

Q.  That  is  not  an  answer  to  my  question,  Mr.  Warriner.  I  asked 
you  the  conditions  upon  which  you  agreed  to  lease  to  Judge  Arch- 
bald. — ^A.  I  am  trying  to  tell  you,  as  near  as  I  can  explain  to  you 
the  terms.  First,  that  there  was  to  be  only  a  certain  area  of  culm 
leased. 

Q.  That  was  Packer  No.  8  and  Packer  No.  4 ^A.  And  part  of 

No.  4  and  Packer  No.  3 ;  yes.  Secondly,  there  should  be,  I  think, 
2  or  8  cents  a  ton  royalty  to  us  for  the  consideration  over  and  above 
the  royalties  to  be  paid  by  us  to  the  Girard  estate;  thirdly,  that 
there  should  be  proper  provision  for  the  maintenance  of  the  creek 
flowing  in  the  property  and  that  the  culm  and  washings  should  be 
kept  out  of  the  creek;  and  fourth,  I' think,  that  the  transportation 
of  this  coal  should  be  via  the  Lehigh  Valley  Sailroad.  Those  were 
the  terms  as  near  as  I  recollect  them. 

Q.  Had  you  agreed  on  those  conditions  before  December  22, 1911  ? — 
A.  I  should  imagine  I  had ;  yes.  I  think  the  judge  took  it  up  with 
the  Girard  estate  after  we  had  discussed  those  terms  and  conditions. 

Q.  Did  you  discuss  this  matter  or  report  this  matter  to  Mr. 
Thomas,  your  president? — A.  I  spoke  to  him;  I  made  no  formal  re- 
port of  it,  because  it  had  not  reached  a  stage  where  I  was  sure  that 
it  would  De  carried  through,  as  the  consent  of  the  Girard  estate  was 
necessary  to  it.  I  had  told  him  that  there  had  been  this  application 
for  the  culm  bank  and  told  him  the  steps  I  had  taken,  and  ne  inter- 
posed no  objection. 

Q.  But  so  far  as  you  were  concerned  the  agreements  were  thor- 
oughly understood  between  you  and  the  judge?— A.  Yes,  sir. 

Q.  And  that  you  were  willing  to  recommend  this  proposition  to 
Mr.  Thomas? — ^A.  Yes. 

Q.  And  your  recommendation,  in  a  small  matter  of  that  sort,  goes 
with  the  president,  does  it  not? — ^A.  Yes.  sir. 

Mr.  Manager  Webb.  I  believe  that  is  all  we  wish  to  ask  this  witness. 

Cross-examination  by  Mr.  Wobthinoton  : 

Q.  I  want  to  ask  you  whether  in  your  testimony  before  the  Judi- 
ciary Committee  on  this  question  as  to  at  first  refusing  to  consider 
leasmg  the  culm  bank  to  Judge  Archbald  this  occurred?  I  read 
from  page  1190  of  the  record : 


The  judg 

wished  to  extend  his  operations  over  our  lines  and  to  take  from  ns  a  part  of 
these  culm  banks  which  were  on  this  proper^.  I  explained  to  the  Judge  that 
ve  were  operating  that  property  under  a  lease  which  expired  in  two  years  and 
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that  we  had  no  right  to  sablease  the  property  without  the  oonsent  of  the 
owners  of  the  property ;  that  so  far  as  our  own  rights  were  concerned  we  had 
no  objection  in  case  the  owners  of  the  property  asked  us  to  vary  the  line  and 
allow  him  to  take  some  of  those  banks — such  banks  as  we  did  not  need  or 
would  not  put  through  during  the  life  of  our  own  lease.  I  suggested  to  him 
that  he  had  better  take  the  matter  up  with  the  Girard  estate  afterwards  and 
that  on  request  from  them  we  would  be  Tery  glad  to  consider  the  matter. 

Is  that  your  recollection  of  what  you  testified  to? — ^A.  Yes. 

Q.  And  of  what  the  fact  was ! — A.  Yes,  sir. 

Q.  In  that  connection  I  would  ask  you  whether  or  not  Judge 
Archbald  at  any  time  in  these  negotiations  said  to  you  or  suggested 
to  you  or  hinted  to  you  in  any  way  that  there  was  any  secrecy  about 
his  connection  with  this  business f — ^A.  No,  sir;  none  whateyer. 

Q.  In  his  letter  to  you  of  September  12, 1911,  which  has  been  read 
in  evidence,  he  says : 

I  do  not  suppose  you  have  had  time  as  yet  to  look  into  the  matter  of  leasing 
me  one  or  more  of  the  culm  dumps  of  your  company. 

Did  the  negotiations  from  that  time  on  proceed  on  the  understand- 
ing that  it  was  between  you  and  him  that  the  matter  was  going  on 
and  that  he  was  to  lease  the  dump  ? — A.  I  understood  that  the  judge 
was  to  lease  the  dump  on  behalf  of  himself  and  associates  who  had 
owned  or  controlled  the  Oxford  washery. 

Q.  And  in  his  first  letter  which  was  written  to  Mr.  Lathrop  and 
forwarded  to  you,  his  letter  of  August  1,  he  says : 

I  have  an  option  on  this  washery — 

That  is,  the  Oxford  washery — 

and  the  culm  dump  which  goes  with  it  is  not  quite  what  it  ought  to  be  and 
ought  to  be  strengthened  with  another. 

Did  you  understand  from  that  that  he  was  the  person  who  was 
dealing  with  you  in  the  first  instance  and  that  he  was  interested  and 
proposed  to  lease  the  dump  ? — A.  Yes.  sir. 

Q.  And  I  understood  you  to  say  that  he  never  at  any  time  inti-^ 
mated  or  suggested  that  it  was  a  matter  which  was  a  secret  ? — A.  No, 
sir ;  none  whatever. 

Q.  And  was  it  as  a  matter  of  fact  known  to  other  people  in  your 
ofiice  that  the  negotiations  were  going  on? — A.  It  was  known^  to  a 
great  many.  A  great  many  other  callers  came  in  while  the  judge 
was  there. 

Q.  Have  you  mentioned  the  name  of  Mr.  Humphrey? — ^A.  I  do  not 
think  I  mentioned  his  name.    I  mentioned  him  as  the  superintendent. 

Q.  What  is  his  full  name  ? — A.  John  M.  Humphrey. 

Q.  What  was  his  position  in  your  company  at  the  time  of  this 
correspondence  with  Judge  Archbald? — ^A.  He  was  a  division  super- 
intendent. 

Q.  Do  you  remember  whether  or  not  he  was  present  at  B,ny^  of  the 
interviews  you  had  with  the  judge  on  the  subject  of  leasing  the 
Packer  dumps  ? — A.  Yes ;  he  was  present  with  the  maps  at  one  of  the 
interviews. 

Q.  Do  you  remember  whether  or  not  at  one  of  those  conversations 
he  recommended  to  you,  in  Judge  Archbald's  presence,  that  it  would 
be  better  to  let  the  Fad^:er  No.  3  go,  as  your  company  could  not  work 
it  satisfactorily  or  profitably? 
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Mr.  Manager  Webb.  Will  you  repeat  that  question  ? 

The  Pbesident  pro  tempore.  The  Reporter  will  repeat  the  question. 

The  Reporter  read  as  follows : 

Q.  Do  you  remember  whether  or  not  at  one  of  those  conversations  he  recom- 
mended to  you,  in  Judge  Archbald's  presence,  that  it  would  be  better  to  let 
the  Packer  No.  3  go,  as  your  company  could  not  work  it  satisfactorily  or 
profitably? 

The  Witness.  I  would  not  say  that  he  positively  recommended 
that.  I  will  say.  however,  that  m  connection  with  him  we  agreed 
upon  a  line  of  tne  proposed  lease  which  would  not  interfere  with 
our  operation  and  would  include  only  such  coal  as  we  had  no  in- 
tention of  mining  ourselves  and  did  not  consider  it  profitable  to 
mine  during  the  life  of  the  lease,  and  that  both  Mr.  Humphrey  and 
myself  were  agreed  upon  that. 

Q.  Is  Mr.  Lathrop  living? — A.  No;  Mr.  Lathrop  is  dead.  ^ 

Q.  How  long  has  he  been  dead? — ^A.  He  has  been  dead  since  last 
April. 

Q.  Up  to  what  time  was  he  connected  with  your  company — ^the 
Lehigh  Valley  Coal  Co.? — ^A.  He  closed  his  connection  with  the 
Lehigh  Valley  Coal  Co.  in  1901. 

Q.  So  that  he  really  had  not  been  connected  with  your  company 
for  about  10  years  before  Judge  Archbald  wrote  this  letter  under  the 
impression  that  he  was  still  there? — ^A.  Yes,  sir. 

Q.  Do  you  remember  that  as  to  this  Packer  No.  8  dump,  which  is 
the  subject  of  investigation  here,  your  company  had  at  one  time 
worked  it  a  little  whUe  and  then  stopped? — ^A.  Part  of  the  dump 
we  had  worked  and  stopped.  We  had  worked  it  from  chutes  from 
inside  the  mine. 

Q.  Why  did  you  stop? — ^A.  We  did  not  consider  it  very  good  coal 
to  mix  in  with  the  other  coal. 

Q.  With  reference  to  this  earlier  transaction,  or  other  transaction, 
with  Judge  Archbald,  about  the  claim  of  the  Everhart  heirs,  you 
said  that  that  was  rather  a  small  or  inconsiderable  matter  ana  Mr. 
Webb  said — I  do  not  know  whether  you  observed  his  language  when 
he  asked  you  the  question— it  was  a  matter  of  $50,000  or  $60,000,  and 
not  so  small  after  all.  Did  the  outstanding  claims  of  the  Everharts 
involve  fifty  or  sixty  thousand  dollars? — ^A.  It  was  a  small  matter 
to  the  company,  because  these  outstanding  interests  were  held  under 
a  coal  lease  for  the  life  of  the  property. 

Q.  And  wcie  you  paying  royalties  to  the  Everharts? — ^A.  We  were 
paying  royalties  to  tne  Everharts  for  the  coal  mined. 

Q«  And  so  it  was  a  question  whether  you  would  pay  the  royalties 
or  purchase  it  and  be  out  the  interest  on  the  money.  That  was  the 
difference  to  you  ? — A.  That  was  all  that  the  matter  amounted  to. 

Q.  And  that  did  not  strike  you  as  being  a  matter  of  any  great 
consequence  to  the  company? — ^A.  The  only  advantage  to  the  com- 
pany m  the  purchase  oi  this  was  to  eliminate  chances  of  future  law- 
suits, due  to  misconceptions  of  the  terms  of  the  lease,  which  was  an 
old  lease. 

Q.  Do  you  recall  whether,  when  Judge  Archbald  saw  you  about 
the  Everhart  interests  in  your  property,  he  told  you  that  he  was 
mterested  in  getting  into  communication  with  the  Everharts  or  set- 
ting settlements  with  them  because  they  had  interests  in  anouier 
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culm  bank  on  which  he  had  an  option  in  connection  with  others  or 
with  another — ^the  Katydid,  I  mean? — ^A.  No,  sir;  I  do  not  recall 
that. 

Q.  If  he  mentioned  that  to  you ^A.  If  he  mentioned  it,  I  have 

forgotten  it ;  I  do  not  recall  it. 

Q.  I  believe  it  has  not  been  brought  out  in  the  testimony  here*  but 
James  Archbald,  to  whom  you  have  referred  as  the  engineer  ox  the 
Girard  estate,  is  a  nephew  of  Judge  Archbald  ? — ^A.  Yes,  sir. 

Q.  A  son  of  his  brother? — ^A.  Yes,  sir. 

Q.  In  reference  to  what  has  been  asked  you  here  as  to  whether  you 
did  not  testify  before  the  Judiciarv  Committee  that  your  ccHnpany 
was  quite  anxious  to  get  in  the  ^verhart  interest,  I  will  ask  yon 
whether  this  occurred  in  your  examination  before  the  Judiciary  C!om- 
mittee  on  that  subject?    This  is  at  page  1187: 

Mr.  Webb.  Tour  company  had  been  very  anxious  to  secure  tlxis  outstanding 
interest  for  quite  a  while,  had  it  not? 
Mr.  Wabbineb.  Not  especially ;  no. 

Do  you  remember  giving  that  testimony? — ^A.  Yes,  sir;  I  think  I 
said  that. 
Q.  And  also,  reading  on  the  same  subject,  at  page  1189 : 

Mr.  Webb.  That  is^  you  were  not  able  to  buy  from  the  Byerharts  at  tfaia  price? 

Mr.  Wabbineb.  We  made  no  special  effort  to  buy  or  sell.  It  is  up  to  them. 
It  is  not  a  thing  of  any  particular  advantage  to  the  Lehigh  Valley  Coal  Go. 
one  way  or  the  other. 

A.  That  represents  the  facts  as  they  existed  at  the  time  I  severed 
my  connection  with  the  company. 

Q.  In  the  conversations  you  had  with  Judffe  Archbald  on  the  sub* 
iect  was  there  anv  su^^estion  that  you  could  be  induced  to  pay  the 
EJverharts  more  for  their  interest  than  you  had  been  willing  to  pay 
all  along? — A.  Not  that  I  recall.  My  recollection  is  that  I  told  the 
judge  at  the  start  what  we  had  paid  the  others,  and  that  we  had 
agreed  that  all  interests  would  be  paid  alike ;  and  we  calculated  what 
that  amount  was ;  and  Mr.  Jessup,  our  engineer,  telephoned  to  Scran- 
ton  and  told  the  judge  what  it  amounted  to. 

Q.  Do  jjrou  remember  about  how  manv  different  interests  there 
were  origmally  in  this  claim  that  we  call  the  Everhart  clumt — ^A. 
The  claims  were  divisible,  I  remember,  by  108.  There  were  so  many 
claims  that  they  were  divisible  by  108;  it  was  a  very  complicated 
question. 

Q.  And  before  you  had  talked  to  Judge  Archbald  about  it,  had 
you  got  in  a  majority  of  those  interests? — A.  Yes^  sir. 
^  Q.  You  had  fixed  a  certain  value  for  the  whole  mterest  ? — ^A.  Yes, 
sir. 

Q.  And  then  paid  each  his  fractional  part  on  that  basis  ? — ^A.  Yes, 
sir. 

Q.  And  your  only  dealings  with  Judge  Archbald  were  on  the 
same  basis,  as  I  imderstand  you,  and  no  omer? — ^A.  Yes. 

Q.  And  they  could  take  that  price  or  take  the  royalty,  as  they 
pleased? — ^A.  les,  sir. 

Mr.  WoBTHiNGTON.  That  is  all,  Mr.  President. 

Mr.  Manager  Webb.  One  or  two  questions  in  redirect  examinati<m, 
if  you  please. 


IMFBAOHMBNT  OF  BOBEBT  W.  ABOHBALD.  656 

Bedirect  examination  by  Mr.  Manager  Webb: 

Q.  You  wanted,  of  course,  to  get  the  interests  rather  than  to  pay 
the  royalty,  and  that  is  why  you  had  bought  the  other  interests? — 
A.  Well,  there  was  not  the  same  advantage,  Mr.  Webb,  in  all  frank- 
ness, because  the  small  remaining  intere^  in  the  property  were  of 
such  comparatively  little  moment  that  the  danger  of  any  large  suit 
over  the  interpretation  of  the  original  lease  was  greatly  minimized, 
and  we  were  not  so  anxious  to  get  those  interests  as  we  were  the 
previous  interests  which  we  had  got  prior  to  that  time.  But,  at  the 
same  time,  I  will  say  in  all  frankness  that  we  were  desirous  of  closing 
up  the  entire  transaction  and  getting  the  fee  of  the  entire  property. 

Q.  That  is  what  I  thought,  and  that  is  why  you  went  to  the  trouble 
of  having  your  engineer  make  the  survey  and  ascertain  the  interest 
which  each  individual  had  ? — ^A.  Yes.  It  was  a  matter  that  we  were 
not  pushing,  but  would  be  glad  to  have  closed  up. 

Q.  I  ask  you  if  in  any  of  those  conversations  in  regard  to  the 
outstanding  mterests  Judge  Archbald  did  not  tell  you  or  make  known 
to  you  that  this  man  Daintjr  had  some  relations  with  the  Everharts 
which  would  enable  him  to  induce  them  to  sell  to  you?  Is  not  that 
what  the  judge  told  you,  and  is  not  that  the  only  reason  he  mentioned 
Dainty  ? — ^A.  Either  he  told  me  or  I  knew  that  Mr.  Daintv  had  had 
some  dealings  with  the  Everharts  in  regard  to  culm  banks.  I  had 
known  of  that ;  it  was  common  gossip. 

Q.  Did  yoii  say  you  worked  part  of  Packer  No.  8?— A.  We  worked 
a  part  of  that  bans  by  a  chute  driven  up  from  the  mines  inside,  and 
at  times  had  taken  a  part  of  this  bank  through  a  hole  driven  up  to 
dayli^t. 

^  Q-  How  long  ago  was  that? — ^A.  It  was  now  and  then  during  that 
time.    I  do  not  recall 

Q.  During  what  time? — A.  Prior  to  that  time;  when  we  had  that 
hole  there. 

Q.  Are  you  not  mistaken  in  mixing  bank  No.  8  with  bank  No.  4? 
You  did  work  some  of  bank  No.  4,  and  is  not  that  the  bank  you 
speak  of  now  ? — ^A.  Well,  it  is  a  small  bank  there.  It  is  the  upper 
part.    If  you  have  a  map  I  can  show  you. 

Q.  Yes;  I  have  a  map.  Let  me  get  the  location  of  this,  please. 
There  is  a  creek  that  ran  between  your  railroad  and  the  Philadel- 
phia &  Reading,  was  there  not  ? — ^A.  Yes,  sir. 

Q.  On  one  side  of  the  creek,  the  south  side,  the  Oxford  C!oal  Co. 
was  located? — A.  Yes. 

Q.  And  the  Oxford  washery? — A.  Yes,  sir. 

Q.  On  the  north  side  there  was  a  Packer  No.  8,  and  closely  adjoin- 
ing it,  being  almost  a  part  of  Packer  No.  8,  was  Packer  No.  4,  a  small 
dump? — ^A.  Yes. 

Q.  About  48,000  tons?— A.  Yes. 

Q.  And  then,  still  farther  south  and  below  your  present  breaker^ 
there  was  another  dump  called  Packer  No.  4^  which  you  did  work 
some  and  took  some  of  tne  coal  and  mixed  it  with  the  fresh  coal  from 
your  colliery? — ^A.  Yes;  that  is  right 

Q.  It  was  Packer  No.  4,  which  you  declined  to  lease  to  Judge 
Archbald,  that  you  were  working,  and  not  Packer  No.  8,  was  it  not  ? — 
A.  Yes;  but  it  is  a  small  ba&.  As  I  recall  it  now  it  was  the 
small 


656  IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 

^  Q.  Just  look  over  that  drawing,  please;  was  it  rindicating] — this 
[mdicatiii|g]  is  Oxford  and  this  [indicating]  Erie  Packer  No.  4,  and 
there  [incucating]  is  Packer  Nos.  4  and  3?— A.  There  is  where  we 
had  the  hole,  up  here  [indicating  on  map]. 

Q.  You  say  you  worked  a  part  of  tiie  little  bank  adjoining  Packer 
No.  8 !— A.  Yes. 

Q.  What  is  that  bank  known  as  ? 

Mr.  WoRTHiNGTON.  Will  you  let  me  look  at  the  map  you  have 
shown  to  the  witness  t 

Mr.  Manager  Webb.  Yes^  sir. 

Mr.  WoBTHiNOTON.  I  think  that  ought  to  be  marked  for  identi- 
fication. 

Mr.  Manager  Webb.  That  is  my  own  drawing. 

Mr.  WoBTHiNOTON.  I  do  not  care  who  drew  it.  It  has  been  made 
a  part  of  the  evidence,  and  the  witness  has  answered  questions  about 
it,  and  nobody  can  understand  his  testimony  without  reference  to 
the  map.  I  submit  it  ought  to  be  marked  and  become  a  part  of  the 
record,  Mr.  President. 

Mr.  Manager  Webb.  I  shall  be  giad  to  have  it  done,  Mr.  President! 

Q.  (By  Mr.  Manager  Webb.)  On  one  side  of  this  little  creek  the 
Oxford  people  had  a  washery  and  on  the  other  side,  opposite,  rather, 
the  Lehiffh  Coal  Co.  had  a  breaker ! — ^A.  Yes. 

Q.  Did  you  work  what  is  known  as  Packer  No.  4  in  connection 
with  your  fresh  colliery  coal!— A.  Yes,  sir. 

Q.  Did  you  also  work  what  is  known  as  a  part  of  Packer  No.  8 
and  known  by  your  engineers  as  another  No.  4  bankt — ^A.  Yes,  sir. 

Q.  Did  you  work  two  banks  down  there  at  your  breaker? — A. 
Well,  we  drove  a  hole  up  into  that  small  upper  bank,  and  did  take 
some  coal  from  it. 

Q.  How  much  ? — ^A.  Oh,  verv  little. 

Q.  Give  us  an  idea.  That  "very  little " is  indefinite. — A.  I  have 
no  idea. 

Q.  Did  you  take  a  few  tons? — ^A.  A  few  tons;  yes.  It  was  not  a 
very  good  bank  and  we  took  very  little  of  it. 

Q.  Do  you  know  whether  it  is  a  ffood  bank  or  not — ^Packer  Nos.  8 
and  4?  Do  you  not  know  that  the  average  of  prepared  coal  in 
Packer  Nos.  8  and  4  is  15  per  cent  above  chestnut;  that  is,  prepared 
sizes  ? — ^A.  I  know  that  so  far  as  concerns  the  culm  banks  the  Lehigh 
Valley  Coal  Co.  has  operated,  wherever  the  coal  was  in  larger  sizes, 
it  had  to  be  crushed  into  smaller  sizes,  because  it  was  not  marketable 
in  the  larger  sizes. 

Q.  I  ask  you  if  there  were  not  143,000  tons  of  prepared  coal  in 
this  Packer  No.  3  ? — A.  I  do  not  know  that. 

Q.  You  never  knew  that  ? — A.  I  never  did. 

Q.  If  there  are  143,000  tons  of  prepared  coal,  or  an  average  of  15 
per  cent  prepared  coal,  it  was  a  gooa  bank,  was  it  not;  an  average 
bank? — A.  Well,  our 

The  Pbesidekt  pro  temfobe.  Answer  the  question ;  was  it  or  was 
it  not? 

The  Witness.  It  wx>uld  depend  entirely  on  how  much  slate  was 
mixed  with  the  coal. 

Q.  (By  Mr.  Manager  Webb.)  I  ask  you  whether,  if  you  find  a 
bank  with  a  proportion  of  15  per  cent  of  prepared  coal  m  it,  4  per 
cent  of  pea  coal,  14  per  cent  of  Duckwheat,  and  12  per  cent  of  rice,  it 
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is  not  a  good  average  culm  bank? — ^A.  That  is  a  ^ood  percentage  of 
sizes,  it  is  true ;  but  it  depends  entirely  on  the  condition  of  that  bank, 
for  market  purposes.  It  depends  on  the  amount  of  rock  and  refuse 
with  the  coal. 

Q.  I  understand  that ;  but  you  never  went  into  Packer  No.  8  ? — ^A. 
We  always  considered  that  I'acker  No.  3  had  so  much  refuse  with 
the  coal  that  at  the  royalties  paid  the  Girard  estate  there  was  not 
any  profit  in  working  it,  and  so  we  have  never  worked  it  during  the 
life  of  the  lease. 

Q.  How  far  was  your  property  from  Packer  Nos.  8  and  4  that 
you  speak  of;  only  800  feet,  was  it  not? — ^A.  I  should  say  that  bank 
was  perhaps  a  little  farther. 

Q.  Well,  make  it  a  thousand  feet.  I  ask  you  if  you  did  not  have 
your  breaker  within  a  thousand  feet  of  this  Packer  No.  8  and  No. 
4? — ^A.  Somewhere  in  that  neighborhood;  yes,  sir. 

Q.  And  you  were  using  some  of  the  lower  Packer  No.  4  in  con- 
nection with  your  fresh  coal? — ^A.  Yes. 

Q.  And  you  could  use  Packer  No.  8  in  the  same  way? — ^A.  No: 
Packer  No.  4  was  a  much  better  bank.  It  was  an  older  bank  and 
contained  a  very  much  larger  percentage  of  good  coal,  marketable 
coal. 

Q.  What  is  the  percentage  of  Packer  No.  4? — ^A.  I  do  not  recall 
those  fibres. 

Q.  T^ll,  how  do  you  know  it  was  larger  than  15  per  cent? — ^A. 
With  deference  to  you,  I  do  not  think  that  you  understand.  I  take 
it  from  your  question  you  are  asking  me  for  the  percentage  of  those 
marketable  sizes. 

Q.  Yes. — ^A.  Suppose  you  get  a  hundred  thousand  tons  of  coal 
mixed  in  a  million  tons  of  refuse ;  you  have  to  move  the  whole  quan- 
tity in  order  to  get  out  the  marketable  coal. 

Q*  I  understand  that. — ^A.  And  that  was  the  trouble  with  Packer 
No.  8,  as  we  considered.  There  was  so  much  refuse  in  it  that  we 
could  not  afford  to  move  the  entire  quantity  m  order  to  get  the 
marketable  coal  out  of  it  for  shipment. 

Q.  Do  you  know  the  cubical  contents  of  Packer  No.  8? — ^A.  No, 
sir. 

Q.  If  I  were  to  tell  you  that  it  was  46,000,000  cubic  feet  and 
that  in  those  46,000,000  cubic  feet  there  were  472,000  tons  of  coal 
to  be  won  and  saved,  I  ask  you  if  it  would  not  be  a  splendid  average 
culm  bank  ? — A.  It  certainly  would  if  there  was  not  too  much  refuse 
with  it  to  handle. 

Q.  Say  there  are  46,000,000  cubic  feet  of  bank,  and  in  those 
46,000,000  cubic  feet  there  are  472,000  tons  of  coal  to  be  won  and 
marketed,  is  not  that  a  good  average  culm  bank? — A.  I  would  have 
to  figure  that  out.  I  am  hardly  engaged  in  the  business  of  calculat- 
ing that  offhand.  I  simply  say  to  you  that  as  in  general  charge  of 
that  property  the  reports  of  my  mibordinates  had  been  that  that 
bank  was  not  a  desirable  bank  for  the  comuany  to  operate. 

Q.  Have  you  ever  read  Maj.  Archbalcrs  report  on  banks  Nos.  8 
and  4  ? — ^A.  No,  sir ;  I  have  not. 

Q.  You  would  not  know  anything  about  it,  then,  if  I  were  to  ask 
you  questions  connected  with  it? — A.  No,  sir. 

Q.  Did  you  ever  have  any  application  from  anybody  else  to  lease 
Packer  No.  8  or  No.  4  or  any  of  those  banks  lying  along  on  that 

81525— S.  Doc.  1140,  vol  1, 62-3 42 
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side  of  the  creek  in  the  neighborhood  of  your  present  washenr  ? — A. 
Yes.  We  had  an  application  some  time  prior  to  that  from  Al!adeira, 
Hill  &  Co.  They  wanted  to  lease  the  entire  bank.  They  wanted  to 
lease  Packer  No.  4,  Packer  No.  8,  and  Packer  No.  2  bank,  at  which 
point  we  intended  to  put  up  a  wadiery,  and  that  is  the  bank  they 
especially  desired  to  get  And  the  Packer  No.  4  we  were  putting 
through  the  breaker,  and  we  declined  that  proposition. 

Q.  I  ask  you  if  you  did  not  have  an  application  for  all  those 
banks,  including  Packer  2  and  3  and  4  and  the  rest  of  them? — ^A. 
Yes;  I  think  they  wanted  the  whole  thing. 

Q.  You  declined  to  let  them  have  it  ? — ^A.  Yes. 

Q.  Either  2,  8,  4,  or ^A.  (Interrupting.)  We  declined  to  let 

them  have  the  whole  bunch  of  banks. 

Q.  So,  although  thejr  offered  you  10  cents  a  ton  royalty  additional 
to  what  you  were  paying  the  Girard  estate — is  not  that  so?  I  ask 
you  if  Mr.  Hill,  representing  tiie  Oxford  washery,  did  not  propose 
Hint  on  all  sizes  above  rice  taken  from  your  banks,  these  four  bimks, 
they  would  pay  10  cents  per  ton  on  all  domestic  sizes  and  5  cents  a 
ton  on  pea  and  buckwheat  in  excess  of  the  royalties  due  by  you  on 
these  grades  to  the  Girard  estate  ? — ^A.  Is  that  a  copy  of  the  letter  ? 

Q.  I  suppose  so.  I  was  asking  the  question  first. — ^A.  I  do  not 
recall.  He  aid  make  an  offer.  It  may  or  mav  not  have  been  10  cents 
and  5  cents  a  ton.  He  wanted  to  get  all  of  the  banks  on  that  side  of 
the  creek. 

Q.  I  ask  you  if  you  do  not  remember  that  he  proposed  to  give  you 
10  cents  royalty  per  ton  on  all  domestic  sizes  ana  5  cents  a  ton  on  pea 
and  buckwheat  additional  to  what  you  paid  the  Girard  estate  if  you 
would  agree  to  let  him  have  these  banks,  some  of  which  you  now 
say  were  not  good? — ^A.  No;  I  do  not  recall  the  figure.  I  recall  he 
offered  some  excess.    Have  vou  a  copy  of  the  letter? 

Q.  I  will  ask  you  then  if  you  received  that  letter  from  him  [indi- 
cating]?— ^A.  (Examining.)  Yes,  sir;  I  think  that  is  the  letter  I 
received — 10  cents  a  ton  on  domestic  sizes,  prepared  sizes,  5  cents  a 
ton  on  pea  and  buckwheat,  no  additional  royalty  on  rice. 

Q.  Then,  Mr.  Warriner,  I  will  ask  you 

Mr.  WoRTHiNGTON.  May  I  see  that  letter? 

Mr.  Manager  Webb.  Yes.    It  has  been  put  in  evidence. 

The  letter  was  handed  to  counsel  for  the  respondent. 

Q.  (By  Mr.  Manager  Webb.)  That  was  about  a  year  or  a  year  and 
a  half  before  Judge  Archbald  applied  to  you  ? — ^A.  Yes,  sir. 

Q.  And  you  declined  to  accept  from  the  Oxford  people  10  cents  a 
ton  royalty  on  prepared  sizes  and  5  cents  on  smaller  sizes  a  year  or  a 
year  and  a  half  ago,  and  agreed  to  let  Judge  Archbald  have  it  for 
2  or  3  cents  a  ton  extra,  and  in  the  meantime  culm  has  gone  up  in 
price  and  value. — ^A.  No^  sir;  I  do  not  think  that  is  a  fair  statement 
of  it,  Mr.  Webb. 

Q.  Explain  it,  then,  Mr.  Warriner. 

The  PREsroENT  pro  tempore.  Let  the  witness  answer. 

[To  the  witness.]  What  do  you  say  in  response  to  the  first  part  of 
the  question? 

The  Witness.  I  say  I  do  not  think  Mr.  Webb's  statement  of  the 
question  is  correct. 

Mr.  Manager  Webb.  I  want  to  be  perfectly  fair. 
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The  President  pbo  tempore.  Answer  as  to  the  first  part  of  the 
question.    Let  one  question  be  put  at  a  time. 

Q.  (By  Mr.  Manager  Webb.)  I  ask  you  if,  about  a  year  or  a  year 
and  a  half  before  Judge  Arehbald  applied  to  vou  for  this  Packer 
No.  8  and  No.  4,  Mr.  Hill  did  not  apply  to  you  for  these  same  banks 
for  the  Oxford  washery  and  offer  you  10  cents  a  ton  in  excess  of 
what  you  were  paying  the  Girard  estate  on  prepared  sizes  and  5 
cents  a  ton  in  excess  of  what  you  paid  the  Girard  estate  on  buck- 
wheat, and  that  you  declined  it? — ^A.  I  declined  the  proposition  made 
^  Madeira,  Hill  &  Co.  because  it  embraced  all  of  the  banks  on  the 
Girard  estate  property  in  that  vicinity,  and  especially  the  bank 
which  they  were  very  anxious  to  get  hold  of — namely.  Packer  No.  2. 
At  that  time  we  had  contemplated  the  erection  of  a  washery  at  that 
bank.  Packer  No.  2  being  used  in  connection  with  Packer  No.  4,  they 
bein^  the  best  banks,  in  our  judgment,  to  be  reworked.  They  were 
the  banks  which  Madeira,  Hill  &  Co.  were  especially  anxious  to  get, 
and  were  not  embraced  in  the  negotiations  we  had  with  Judge  Ardi- 
bald.  It  is  true  that  Judge  Arehbald  also  wished  these  banks,  but 
we  declined  to  give  him  those  banks,  agreeing  only  to  give  him 
Packer  8  and  the  upper  part  of  Packer  4,  which  were  of  small  value. 

Q,  At  2  and  8  cents  a  ton  extra  royalty  ? — ^A.  Yes,  sir. 

Q.  Now,  did  you  not  want  to  work  all  these  banks  yourselves? 
Did  not  your  company  want  to  work  them  all,  not  only  4  and  2,  but 
did  you  not  want  your  company  and  expect  your  company  to  work 
all  these  banks  on  the  north  side  of  that  creek  ? — ^A.  We  did  not,  be- 
cause we  had  never  put  up  a  washery  on  that  property.  We  had 
contemplated  at  several  times  doing  it,  but  we  had  been  in  hopes  that 
we  might  secure  a  concession  in  royalty  from  the  Girard  estate,  and 
had  delayed  from  time  to  time  in  putting  up  a  washery  at  Packer 
No.  2. 

Q.  You  answered  this  letter  from  Mr.  Hill  to  you  ? — A.  I  suppose 
I  did.    I  do  not  know. 

Mr.  Manager  Webb.  May  we  put  that  in  evidence  and  have  it  read  ? 

The  President  pro  tempore.  The  letter  wilt  be  read. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  75. 

Oxford  Ck)AL  Go., 

March  26,  1910, 
Mr.  h.  D.  Wabunkb, 

Vice  PreHdent  and  Oeneral  Manager  Lehigh  Valley  Coal  Co., 

WilkeS'Barre,  Pa. 

Dkab  Sib:  Referring  to  the  recent  conversation  between  us  in  regard  to  the 
preparation  for  market  of  the  coal  from  your  Packer  No.  4  culm  bank  throngh 
our  Oxford  washery: 

We  will  operate  this  bank  for  you,  pass  through  the  washery  and  deliver  the 
rice  and  barley  sizes  obtained  therefrom  to  cars  furnished  by  you  at  our  plant 
(of  course,  assuming  that  this  would  not  be  considered  an  unfriendly  move  on 
our  part  or  be  objected  to  by  the  Philadelphia  &  Reading  Ck)mpany)  at  prices 
on  the  basis  of  the  66  per  cent  contract 

We  would  reenforce  this  supply  with  the  same  sizes  of  coal  from  our  Oxford 
bank  up  to  the  capacity  of  our  washery.  We  will  find  disposition  via  the 
Philadelphia  &  Reading  Railway  Ck)mpany  of  the  sizes  of  coal  above  rice  taken 
from  your  Packer  No.  4  bank. 

We  would  pay  you  on  the  sizes  above  rice  coal  taken  from  your  bank  10  cents 
per  ton  on  all  domestic  sizes  and  6  cents  per  ton  on  pea  and  buckwheat  in 
excess  of  the  royalties  due  by  you  on  these  grades  to  the  Girard  estate. 
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The  life  of  the  proposed  arrangement  to  be  that  of  the  life  of  your  present 
lease  with  the  Glrard  estate  unless  the  bank  should  be  exhausted  sooner. 

Of  course,  any  arrangement  made  would  have  to  be  subject  to  strike,  accident, 
and  water-supply  conditions.  If  the  above  meets  with  your  approval  we  will 
take  pleasure  In  closing  the  matter  with  you,  and  in  such  case  will  be  very  glad 
to  take  up  with  you  the  consideration  of  our  operating  for  you  the  Packer  No.  2 
bank.  Awaiting  the  favor  of  an  early  reply,  I  am. 
Yours,  very  truly, 


Mr.  WoRTHiNOTON.  Does  it  appear  by  whom  the  letter  was  signed  I 

Q,  (Bjr  Mr.  Manager  Webb.)  Who  wrote  that  letter? — ^A.  I  think 
either  Mr.  Madeira  or  Mr.  Hill,  of  the  firm  of  Madeira,  Hill  &  Co. 
I  assmne  that  letter  is  correct. 

Q.  What  are  Mr.  Hill's  initials? — ^A.  Frank,  I  believe,  is  his 
name. 

Q.  You  say  he  wanted  all  the  banks  on  the  north  side  of  the  creek. 
I  ask  you  if  you  did  not  tell  them,  or  write  to  them,  that  you  thought 
it  was  the  best  proposition  for  your  company  to  operate  these  two 
banks  yourselves  ? — A.  I  do  not  recall  what  I  told  them.  I  declined 
the  proposition. 

Q.  (Presenting  letter.)  Mr.  Warriner,  did  you  write  that  let- 
ter?— ^A.  (Examining.)  Yes;  I  wrote  that. 

The  letter  was  hanaed  to  counsel  for  the  respondent. 

Mr.  Manager  Webb.  I  ask  that  the  Secretary  read  the  letter. 

The  PfiEsmENT  pro  tempore.  The  letter  will  be  read. 

The  Secretary  read  as  follows: 

U.  S.  S.  BxHniiT  76. 
(Coze  Bros,  ft  Co.  (Inc.).     8.  D.  Warriner,  Wee  president  and  general  manager.] 

The  Lbrioh  Valley  Ck>AL  Company, 

WUkeS'Barre,  Pa.,  May  S,  1910. 
Mr.  Frank  A.  Hill, 

Care  of  Madeira,  Hill  d  Co,,  PotiwUle,  Pa, 

Dear  Sir:  Replying  to  your  communication  of  March  6,  I  beg  to  say  that  I 
have  had  onr  division  people  go  over  the  matter  of  leasing  the.  culm  banks  at 
Packer  No.  2  and  No.  4  and  dividing  the  coal  up  as  suggested  by  you  very  care- 
fully. As  a  result  of  their  report  I  am  inclined  to  believe  that  our  best  proposi- 
tion is  to  operate  these  banks  ourselves.  There  are  a  number  of  complications 
which  I  do  not  see  that  we  can  get  around  by  leasing  them  to  you,  and  on  this 
account  would  prefer  to  take  the  matter  up  on  our  own  account 
Yours,  very  truly, 

S.  D.  Warbiner, 
Vice  President  and  General  Manager. 

Q.  (By  Mr.  Manager  Webb.)  Now,  Mr.  Warriner,  you  took  this 
matter  up  with  Mr.  Thomas,  did  you  not  ? — ^A.  That  matter ! 

Q.  The  Oxford  washery  proposition. — A.  I  do  not  recall.  I  think 
I  probably  did. 

Q.  He  turned  it  down? — ^A.  I  think  so;  yes.  I  suppose  that 
was  it 

Q,  Do  you  not  know,  Mr.  Warriner,  that  the  reason  why  you  leased 
or  affreed  to  lease  this  Packer  No.  8  to  Judge  Archbald  at  a  rate  of 
royalty  or  excess  of  royalty  of  2  and  8  cents  was  because  he  was  the 
judge  of  the  United  States  Commerce  Court,  in  Washington,  and 
nad  a  suit  then  pending  between  your  railroad  company  and  the 
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Interstate  Commerce  Commission? — ^A.  I  knew  nothing  about  that 
suit,  Mr.  Webb. 

Q.  Did  you  know  that  he  was  judge  of  the  United  States  Com- 
merce Court t — A.  I  knew  he  was  judge  of  the  Conmxerce  Court;  yes, 
sir. 

Q.  You  did  not ^A.  I  considered  the  proi)osition  on  its  own 

merits  as  a  ^ood  business  propositicm  for  the  Lehigh  Valley  Coal  Co. 

Q.  That  IS  the  first  time  you  ever  leased  one  of  the  culm  banks 
to  any  man  in  35  years? — ^A.  No,  sir;  we  leased  a  culm  bank  in  the 
city  of  Wilkes-Barre  about  the  same  time. 

Q.  Owned  by  the  Oirard  estate? — ^A.  No,  sir;  not  by  the  Girard 
estate. 

Q.  That  is  the  first  time  in  35  jrears  that  a  culm  bank  was  leased 
by  vou  from  the  Girard  estate,  is  it  not? — A.  I  do  not  recall,  so  far 
as  tne  Girard  estate  is  concerned,  that  we  ever  leased  any  culm  bank, 
but  we  had  leased  other  culm  banks. 

Q.  I  am  speaking  about  the  Girard  estate,  from  which  you  held 
these  leases? — ^A.  1  do  not  recall.  I  have  not  been  connected  with 
the  affairs  of  the  company  that  long,  but  I  do  not  recall  any  other. 

Q.  In  all  your  official  connection  with  the  company  did  you  ever 
know  the  company  to  agree  to  sublease  any  of  the  land  leased  by  your 
company  from  the  Girard  estate  except  in  this  one  instance  to  Judge 
Archbald? — ^A.  No;  I  do  not  recall  any. 

Q.  Did  you  and  President  Thomas  speak  about  Judge  Archbald's 
connection  with  this  proposition  and  discuss  whether  you  should 

Sant  hun  his  recpxest  or  not?— A.  I  simply  told  him  at  that  tune 
at  this  application  had  been  made.  I  do  not  think  he  eave  me  anj 
instruction  whatever  in  regard  to.it.  At  the  time  I  sp<£e  to  him  it 
had  not  reached  a  head  where  it  was  such  a  matter  as  I  could  defi- 
nitely take  up  with  him  as  a  finished  proposition  for  his  approval 
or  otherwise.  I  simply  discussed  it  with  nim  in  an  infcHrmal  way* 
as  simply  giving  him  a  piece  of  information,  not  with  the  object  of 
reportmg  to  him  or  securing  instruction  from  him. 

Q.  I  &lieve  you  said  he  would  agree  to  your  recommendations 
about  such  matters? — ^A.  Oh,  yes. 

Mr.  Manager  Webb.  That  is  all.  Mr.  Presidmt. 

The  President  pbo  tempore.  Tne  Chair  desires  to  say  that  here- 
after the  managers  and  counsel  must  confine  themselves  within  the 
rules  of  practice  ordinarily  applied  to  direct  examination.  On  cross- 
examination  counsel  are  permitted  to  reexamine  on  the  matters  upon 
which  the  witness  has  been  examined;  but  the  Chair  will  not  permit  a 
redirect  examination  except  upon  such  matters  or  upon  a  matter 
which  the  managers  or  counsel  state  they  inadvertentljr  omitted. 
Otherwise  there  would  be  no  termination  of  an  examination. 

Mr.  Manager  Webb.  I  thought  I  confined  my  redirect  to  the  coun- 
sel's cross-examination. 

Eecross-examination  by  Mr.  Worthinoton  : 

Q.  Mr.  Warriner,  two  No.  4^s  have  been  spoken  about  here,  and 
I  am  a  little  confused  and  I  fear  others  may  be  in  knowing  what 
you  are  talking  about.  AVhen  you  are  talking  about  No.  4  packer 
dump  will  you  explain  what  vou  mean?  Is  there  no  designation 
of  one  from  the  other? — ^A.  There  were  two  culm  banks  separated 
by  a  date  pile  or  something  of  that  kind  and  locally  known  as  No.  4. 
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The  main  Packer  No.  4  being  the  larger  one,  was  the  dump  we  were 
working.  The  small  one  we  had  worked  at  one  time.  It  is  nearer 
Packer  No.  3,  but  it  is  locally  known  as  a  part  of  Packer  No.  4  dump. 

Q.  What  is  the  direction  of  that  smaller  Packer  No.  4  from  tioe 
larger  Packer  No.  4? — ^A.  East. 

Q.  I  will  speak  of  it  as  Eastern  No.  4  as  distinguished  from 
Western  No.  4.  How  far  is  Eastern  No.  4  from  Packer  No.  8! — A. 
It  is  adjacent  to  it. 

Q.  It  is  close  to  it! — ^A.  Yes,  sir. 

Q.  This  hole  that  you  spoke  of  into  which  you  put  part  of  this 
material  and  had  worked  or  used  is  between  those  two,  between 
Eastern  No.  4  and  No.  3  ? — ^A.  Yes ;  as  I  recollect. 

Q.  Can  you  tell  me  whether  the  Oxford  dump  is  nearer  the  west- 
em  No.  4,  the  main  No.  4  dump,  than  it  is  to  No.  8  ?  Which  is  the 
nearer  to  the  Oxford  dump,  Packer  No.  8  or  main  Packer  No.  4  or 
western  No.  4,  if  you  can  teU  us  ? — ^A.  I  would  not  want  to  say. 

Q.  You  say  that  about  the  same  time  that  these  negotiations  were 
going  on  jrour  company  leased  another  culm  bank  ? — A.  Yes,  sir. 

Q.  I  wish  you  would  tell  us  what  bank  that  was,  very  briefly,  so 
that  it  can  be  identified. — ^A.  We  leased  a  culm  bank  in  the  city  of 
Wilkes-Barre  to  Siebold  Dougherty,  of  Wilkes-Barre.  It  is  a  small 
bank.    That  was  not  adjacent  to  our  mining  operations. 

Q.  You  also  used  the  expression  "We  have  leased  other  culm 
banks."  Have  you  leased  others  besides  that  one? — ^A.  We  have 
leased  some  others,  or  agreed  to.  I  do  not  know  whether  the  transac- 
tion is  finally  completed  yet  or  not.  There  were  a  number  of  transac* 
tions  in  process  of  completion  at  the  time  I  left  the  service  of  the 
company,  and  I  am  not  sure  whether  they  have  been  definitely  signed 
or  not.    They  were  banks  in  the  neighborhood  of  Wilkes-Barre. 

Q.  I  notice  in  the  proposition  that  was  made  by  Madeira,  Hill  ft 
Co.,  which  has  been  read  here,  there  is  nothing  said  about  coal  being 
transported  ov(^  jrour  road.  Was  there  any  agreement  or  under- 
standing of  that  kind  outside  of  the  letter? — ^A.  Not  outside  of  the 
letter  from  Madeira,  Hill  &  Co.  One  of  the  complications  in  connec- 
tion with  leasing  was  whether  an  arrangement  could  be  made  for 
transporting  from  the  Reading  to  the  L^igh  Valley  tracks.  There 
was  a  complication  we  did  not  feel  like  bringing  up  at  that  time. 

Q.  You  have  said  that  Madeira,  Hill  &  Co.  o&red  to  lease  all  your 
dumps? — A.  Yes. 

Q.  All  the  packer  dumps  ? — ^A.  Yes ;  they  were  very  anxious  to  get 
them. 

Q.  I  find  that  in  the  letter  which  has  been  read  here  there  is  a 
proposition  to  lease  only  No.  2  and  No.  4? — A.  Nos.  2  and  4;  yes. 
Those  are  the  desirable  banks  on  the  property.  From  a  business 
standpoint  Packer  No.  2  and  No.  4  were  desirable.  They  are  cer- 
tainly the  best  banks. 

Q.  Packer  No.  8  was  right  across  the  creek  from  them,  was  it 
not? — ^A.  It  was  on  the  north  side  of  the  creek.  I  do  not  recall  how 
near. 

Q.  Packer  No,  8  was  right  across  the  creek  from  the  Oxford 
dump  ? — ^A.  They  were  all  close  together. 

Q.  They  made  you  their  proposition  for  No.  4  and  No.  2.  leav- 
ing out  ISfo.  8?  They  did  not  ask  for  that? — ^A.  I  do  not  recall  how 
that  was. 
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Q.  The  letter  speaks  for  itself.  Do  you  know  whether  or  not,  as 
a  matter  of  fact,  Madeira,  Hill  &  Co.  shipped  their  products  from  the 
Oxford  dump  over  the  Keading  road? — A.  Yes,  sir;  they  shipped 
on  the  Reading. 

Mr.  WoRTHiNGTON.  That  is  all. 

Q.  (B J  Mr.  Manager  Webb.  )  We  would  like  to  ask  one  further  ques- 
tion. JDid  not  he  in  this  proposition  submitted  to  you  agree  to  take 
a  part  of  the  Oxford  output  over  your  road,  together  with  a  certain 
size  of  coal  taken  from  Facker  No.  4  and  Ifo.  2? — A.  As  I  under- 
stand the  letter,  it  was  to  be  delivered  to  us,  but  the  Beading  were 
to  get  a  part  of  the  haul. 

Q.  Exactly. — ^A.  It  was  not  to  be  mined  and  shipped  on  our  road. 

Q.  Exclusively,  no. — ^A.  But  shipped  from  the  Beading  and  de- 
livered to  us  for  purchase,  if  we  desired  it. 

Q.  With  reference  to  Packer  No.  4,  mentioned  in  this  letter,  the 
washery  of  the  Oxford  people  was  below  this  Packer  No.  4 ;  iu  other 
words,  Packer  No.  4  was  on  a  hill  and  they  could  work  4  much 
easier  than  8  or  east  4.  Is  not  that  true  ? — ^A.  I  do  not  think  that  is 
true.    All  those  banks  are  in  a  vallev. 

Q.  But  Packer  4  and  2  were  nearer  the  Oxford  washery  than  8, 
w€TO  they  not  ? — ^A.  I  can  not  tell  vou.  I  never  looked  at  it  with  that 
object  in  view  and  would  not  be  aole  to  tell  jon. 

Mr.  Manager  Webb.  That  is  all,  Mr.  President. 

The  PsEsnoENT  pbo  tehpobe.  The  witness  may  retire. 

George  E.  Kirkpatrick,  having  been  duly  sworn,  was  examined, 
and  testified  as  follows: 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Earkpatrick,  what  is  your  posi- 
tion with  reference  to  the  Girard  estate? — ^A.  I  am  the  superintend- 
ent in  charge  of  the  Girard  estate. 

Q.  Briefly,  what  is  that? — ^A.  Stephen  Girard  died  in  1881  and 
left  a  large  estate  to  the  city  of  Philadelphia  in  trust.  That  estate  is 
cared  for  under  an  act  of  the  Assembly  of  the  State  of  Pennsyl- 
vania by  a  board  of  trustees,  12  of  the  board  appointed  by  the  courts, 
the  other  8  ex  ofScio  members  of  the  Philadelpnia  city  government; 
and  I  am  the  officer  chosen  by  that  board  to  manage  the  property. 

Q.  Does  the  estate  consist  in  coal  fields  or  coal  property  in  ochuyl- 
kiU  County,  Pa.? — ^A.  It  consists  of  a  large  amount  of  real  estate  in 
Philadelpnia  and  a  large  Quantity  of  coal  land  in  Schuylkill  and 
Columbia  Counties,  Pa.,  ana  a  certain  amount  of  personal  property. 

Q.  Have  you  leased  your  coal  lands  in  Schuylkill  County,  or  a 
part  of  them,  to  the  Lehigh  Valley  Railroad  Co.  ? — ^A.  A  considerable 
portion  of  the  coal  land  m  Schuylkill  County  is  leased  to  the  Lehigh 
ValleyCoal  Co. 

Q.  "That  is  owned  by  the  Lehigh  Valley  Railroad  Co.  ? — ^A.  So  I 
have  been  given  to  unaerstand. 

Q.  Is  Packer  No.  8  covered  by  one  of  those  leases? — ^A.  Packer 
No.  8  is  one  of  those  leases. 

Q.  When  does  that  lease  expire  ? — ^A.  December  81,  1918. 

Q.  State  whether  or  not  you  know  that  the  value  of  culm  or  culm 
banks  has  increased  within  the  last  8  or  10  years. — ^A.  Very  de- 
cidedly. 

Q.  Have  you  with  you  the  original  records  or  letters  containing 
the  correspondence  between  yourself  and  Maj.  Archbald  and  S.  D. 
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Warriner ! — ^A.  I  have  the  Archbald  letters  in  the  Sergeant  at  Arms' 
office,  and  the  copies  I  have  with  me  here. 

Mr.  Manager  Webb.  Please  bring  them  in. 

Mr.  WoBTHiNOTON.  You  may  use  the  copies  as  far  as  we  are  con- 
cerned. 

Mr.  Manager  Webb.  We  shall  use  the  copies. 

[To  the  witness.]  I  will  ask  you  first  if  you  know  what  the  gen- 
eral policy  of  coal-owning  railroads  is  with  reference  to  leasing  or 
subleasing  or  selling  their  coal  property. 

Mr.  Wobthington.  I  submit  the  witness  should  not  be  called  on 
to  testify  as  an  expert  in  regard  to  railroads  generally. 

The  PBEsroENT  pbo  tbmpobe.  The  question  will  be  read. 

Mr.  Manager  Webb.  I  will  withdraw  it  if  any  objection  is  ;made. 

Mr.  WoBTHiNGTON.  I  do  objcct  to  it. 

The  PBEsmENT  pro  tbmpobe.  The  question  is  withdrawn. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Kirkpatrick,  go  along  in  your 
own  way  and  as  briefly  as  possible  state  your  connection  and  associa- 
tion with  Judge  Archbald  or  Maj.  James  Archbald,^  vour  engineer, 
and  give  the  correspondence  between  your  estate  with  reference  to 
Packer  No.  8.  Give  the  first  communication. — ^A.  In  the  latter  part 
of  December,  1911,  Judge  Archbald  made  an  obligation  for  a  lease  or 
license  to  work  what  we  call  Packer  8  and  4  culm  banks.  Those 
culm  banks  are  at  present  under  lease  to  the  Lehigh  Valley  Coal  Co. 
Judce  Archbald  said  that  he  had  made  arrangements  with  the  Ldiigh 
Valley  Coal  Co.  by  which  we  would  be  permitted  to  make  this  lease 
to  him,  notwithstanding  the  fact  that— — 

Mr.  WOBTHINGTON.  The  witness,  I  think,  is  stating  correspondence 
which  is  here. 

Q.  (By  Mr.  Manager  Webb.)  I  want  you  to  hand  over  the  cor- 
respondence and  have  it  read. — ^A.  I  have  it  seriatim  here  [producing 
paper]. 

The  PREsmENT  fro  tempore.  If  it  is  all  in  the  correspondence,  the 
Chair  submits,  the  facts  can  be  proven  in  that  way  ana  no  other. 

Mr.  Manager  Webb.  I  think  the  Chair  is  entirely  right,  and  that  is 
what  I  asked  the  witness  to  give. 

The  President  pro  tempore.  Let  the  letters  be  identified  and  read 
in  evidence.  The  witness  ought  not  to  be  asked  to  state  orally,  the 
contents. 

Mr.  Manager  Webb.  I  did  not  ask  that. 

Mr.  Simpson.  Let  them  be  identified  and  read. 

Mr.  WoRTHiNOTON.  There  is  no  question  about  the  letters. 

Q.  (By  Mr.  Manager  Webb.)  Is  this  all  the  correspondence  that 
you  have  in  reference  to  this  matter? — A.  It  is. 

Mr.  Manager  Webb.  I  ask  the  Secretary  to  read  it 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  77. 

[Oirard  estate  In  Schaylklll  and  Colombia  Conntles.    James  Archbald,  ]r^  enslneer  and 
agent.    Office  of  the  engineer,  Booms  404,  400,  and  400,  Thompson  Bvlldlng.] 

PoTTBTiLLE,  December  26,  1911. 
Oeobob  B.  Kibkpatrick,  Bsq., 

Superintendent  Oirard  Estate,  Philadelphia. 

Dear  Sib:  I  Inclose  an  application  which  I  have  received  from  R,  W.  Arch- 
bald, James  F.  Bell,  V.  L.  Petersen,  and  T.  H.  Jones,  for  the  lease  of  the 
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Packer  No.  8  and  the  upper  or  eastern  Packer  No.  4  culm  banks,  shown  on  blue 
print  which  I  Inclose.  R.  W.  Archbald  Is  my  uncle  and  one  of  the  Judges  of 
the  United  States  Ck>mmerce  Court.  I  have  written  him  asking  him  for  Informa- 
tion regarding  his  associates  In  the  application,  with  special  reference  to  their 
financial  responsibility  and  experience  in  the  coal  business.  I  have  also  asked 
him  the  terms  and  conditions  upon  which  the  Lehigh  Valley  Goal  Ck>.  will  agree 
to  lease  these  banks,  which  it  now  holds  under  Its  leases  of  Packer  No.  2-4 
and  No.  8  collieries.  I  have  also  writtoi  (General  Manager  Warrlner,  of  the 
Lehigh  Valley  Goal  Co.,  for  this  same  information.  I  will  forward  their 
replies  to  you. 

These  banks  are  considered  among  the  poorest  banks  on  the  Girard  estate, 
though  probably  better  than  what  is  left  of  the  Oxford  bank.  The  Lehigh 
Valley  Goal  Go.  reclaimed  some  of  the  upper  No.  4  bank,  but  gave  It  up  because 
of  the  ashes  in  the  bank.  I  think  these  are  only  on  top  and  could  be  easily 
removed  before  the  culm  Is  taken.  I  have  had  surveys  made  of  these  banks 
and,  since  I  received  this  application,  have  asked  Mine  Inspector  Weller  to  make 
tests,  which  he  will  begin  to-morrow.  From  these  I  can  determine  with  reason- 
able accuracy  the  amount  of  coal  In  the  bank. 

Some  time  ago  I  suggested  to  Mr.  Frank  A.  Hill,  manager  of  the  Oxford  Goal 
Co.,  that,  as  these  banks  were  not  first  rate,  the  L^lgh  Valley  Goal  Go.  might 
be  willing  to  release  them,  and  suggested  that  the  Oxford  Goal  Go.  make  an 
application  for  them,  whldi,  after  examining  them  with  Mr.  Weller  and  my- 
self, he  Intimated  tliat  it  would  do.  On  receiving  the  inclosed  application  I 
informed  him  of  it  and  told  him  the  Oxford  Goal  Go.  should  have  made  an 
application.  He  told  me  it  had  done  so,  through  its  Philadelphia  representative, 
Madeira,  Hill  &  Go.,  to  you.  As  I  have  heard  nothing  of  it,  I  presume  no  con- 
sideration has  yet  been  given  to  It.  I  feel  that  the  Oxford  Goal  Go.,  because 
of  its  thorough  handling  of  its  lean  and  rocky  bank,  deserves  all  possible  con- 
sideration on  our  part,  but  feel,  as  does  also  Mr.  Hill,  that  the  Lehigh  Valley 
Goal  Go.  will  only  release  these  banks  for  preparation  through  a  washery 
shipping  over  the  Lehigh  Valley  Railroad,  which  Oxford  could  hardly  do— that 
is,  from  its  present  plant. 

The  interests  of  the  Girard  estate  lie  chiefly  in  liaving  these  banks  reclaimed 
as  soon  as  possible  at  a  proper  royalty,  which  would,  generally  speaking,  be 
the  regular  colliery  royalties  on  sizes  Nos.  2,  8,  4,  and  6,  with  probably  some 
increase  on  slse  No.  1,  depending  somewhat  on  what  the  tests  show  as  to  their 

quality. 

T  shall  be  glad  of  an  opportunity  to  discuss  this  with  you  if  you  come  up 

this  week. 

Very  respectfully,  yours,  James  Archbald,  Jr., 

Bnffineer  Qirard  Baiaie^ 


ScaANTON,  Pa.,  December  19, 191U 

Ool.  Jambs  Abchbald, 

Engineer  of  Stephen  Oirard  Estate. 
Dear  Sib:  We  hereby  make  application  for  a  lease  of  the  culm  bank  near 
Shenandoah,  known  as  Packer  No.  8,  the  same  to  cover  also  the  upper  part  of 
the  adjoining  Packer  No.  4  dump.  We  propose  to  Incorporate  as  "  The  Jones 
Coal  Go.,"  with  a  capital  of  $26,000.  and  to  put  up  a  washery  which  will  handle 
some  four  or  five  hundred  tons  of  coal  a  day.  We  understand  that  these  dumps 
are  now  subject  to  a  lease  to  the  Lehigh  Valley  Goal  Go.,  which  expires  Decem- 
ber 81,  1918,  and  which  possibly  will  be  renewed.  But  we  have  the  assurance 
of  that  company  ttat  on  certain  terms  and  conditions,  which  have  practically 
been  agreed  upon  between  us,  it  will  be  satisfactory  to  them  to  have  us  lease 
from  you  to  the  extent  suggested.  We  shall  expect  to  pay  the  current  royalties, 
but  we  suggest  that  owing  to  the  character  of  the  dump,  which  is  not  the  best, 
the  royalties  should  not  be  the  highest.  We  shall  be  pr^mred,  if  the  lease  is 
made,  to  put  up  the  washery  with  reasonaMe  promptness. 

Very  truly,  yours, 

R.  W.  Abchbald, 

Jambs  F.  Bill. 

V.    L.    PETEBSKlf, 
T.    H.    JONBB. 
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Dboembbb  27,  1911. 
Mr.  Jambs  Abchbald,  Jr., 

Engineer  Oirard  Estate. 

Deab  Sib  :  Your  favor  of  the  26th  instant,  Inclosing  statement  of  rent  charges 
falling  due  at  Girardvllle  January  1,  1912.  is  duly  received,  as  Is  also  your 
inclosure  of  an  application  of  Messrs.  Archbald,  Bell,  Petersen,  and  Jones  for 
a  lease  of  certain  portions  of  the  Packer  8  and  4  culm  banks.  Messrs.  Madeira, 
Hill  &  Co.  (the  Oxford  Coal  CJo.)  have  repeatedly  made  verbal  application  for 
a  lease  of  these  banks,  but  we  have  declined  to  consider  their  application,  pend- 
ing the  negotiation  of  the  new  leases,  which,  as  now  considered,  cover  these 
banks. 

Geoboe  Kibkpatbick. 
[Extract  from  report  of  engineer,  Dec  80,  1911.] 

PACKEB  NO.   8  AND  PACKEB  NO.   4   EAST  CULM  BANKS,  APPLICATION  IV)B  LEASE. 

On  December  26  I  forwarded  to  you  an  application  from  Robert  W.  Archbald, 
James  F.  Bell,  V.  L.  Petersen,  and  T.  H.  Jones  for  a  lease  of  the  Packer  No.  8 
and  upper  or  eastern  No.  4  culm  banks.  In  which  it  was  stated  that  the  Lehigh 
Valley  Goal  Go.,  which  now  holds  these  banks  under  its  colliery  leases,  would, 
under  certain  conditions,  consent  to  release  them. 

I  now  inclose  letters  from  Judge  Archbald,  dated  December  27,  1911,  and 
General  Manager  Warriner,  of  the  Lehigh  Valley  Goal  Go.,  dated  December  28, 
1911,  with  reference  to  these  conditions.  Mr.  Warriner's  statement  with  refer- 
ence to  the  No.  4  bank  refers  to  the  western  No.  4  b&nk,  which  Is  much  better 
than  the  eastern.  Judge  Archbald  is  a  member  of  the  United  States  Gourt  of 
Gommerce.    He  is  my  uncle. 

With  reference  to  his  associates,  I  inclose  letter  from  him  dated  December 
26,  1911. 

Mr.  Frank  A.  Hill,  representing  the  Oxford  Goal  Go.,  has  spoken  to  me  several 
times  with  reference  to  securing  these  banks  for  that  company,  and  I  brieve 
that  Mr.  P.  G.  Madeira  has  also  made  a  verbal  application  to  you  to  the  same 
effect  As  the  Oxford  Goal  Go.  has  handled  the  very  poor  bank  which  it  now 
has  so  thoroughly  and  to  the  advantage  of  the  Glrard  estate,  all  possible  con- 
sideration should  be  given  it  on  our  part,  but  It  is  not  probable  that  the  Lehlgb 
Valley  Goal  Go.  will  consent  to  release  these  banks  except  for  preparation 
through  a  washery  shipping  over  the  Lehigh  Valley  Railroad,  which  the 
Oxford  Goal  Go.  can  hardly  do  from  Its  present  plant. 

In  view  of  the  fact  that  the  banks  In  question  are  at  present  covered  by  the 
mining  licenses  of  Packer  Nos.  3  and  4  collieries,  and  will  be  covered  ontU 
December  31, 1915,  by  the  proposed  new  mining  licenses  of  these  collieries,  and 
also  thereafter,  if  the  new  lessees  desire  to  work  them,  it  would  seem  liest  to 
postpone  consideration  of  any  other  disposition  of  them  until  the  new  mining 
licenses  are  made.  It  is,  of  course,  to  the  advantage  of  the  Oirard  estate  that 
these  banks  be  worked  as  soon  as  possible  at  a  fair  rojralty.  I  have  had  a 
survey  made  of  these  banks,  and  Mine  Inspector  Weller  is  now  making  tests  of 
them.  From  these  I  will  make  an  estimate  of  the  coal  to  be  won  from  them, 
which  I  will  have  in  your  hands  by  January  3,  1912. 


[R.  W.  Archbald,  judge,  United  States  Commerce  Court,  Washington.] 

SOBANTON,  Pa.,  December  tS,  191U 
Gol.  Jaiiss  Abohbald. 

DxAB  Sib  :  In  response  to  your  inquiry  of  December  28  with  regard  to  the  ex- 
perience and  financial  standing  of  those  who  are  associated  with  me  in  the 
application  for  a  lease  of  the  culm  banks  near  Shenandoali,  permit  me  to  siy 
that  Mr.  Peterson*  who  will  have  charge  of  the  proposed  washery,  is  a  man 
of  exceptional  ability  in  coal  matters.  He  was  for  a  long  time  with  the  Hillside 
Coal  ft  Iron  Co.,  and  at  present  has  charge  of  the  operations  of  the  Hmnbort 
Coal  Co.,  having  mines  at  Jessup,  in  this  county,  and  others  also  in  Schuylkill, 
I  do  not  know  Just  where.  Mr.  Bell  is  a  lawyer  and  is  very  conversant  with 
coal  matters,  and  is  interested  with  Mr.  Peterson  in  the  Humbert  Coal  Co.  I 
am  advised  that  their  interests  in  that  company  ought  to  make  them  worth 
aboQt  926,000  each.    Mr.  Jones  is  worth  anywhere  from  900,000  to  976,000.    He 
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has  a  general  aoquaintance  with  coal  matters  and  Is  also  Interested  in  slate 
qnarrles  at  Slatington,  Pa.  In  addition  to  these,  there  are  other  parties  whose 
names  do  not  appear.  One  of  them,  Mr.  Howel)  Harris,  Is  a  well-known  coal 
man  here  In  Scranton,  and  Mr.  Hnlbet,  of  New  York,  Is  associated  with  the  coal 
men  there  who  are  going  to  take  the  product  Mr.  T.  F.  Farrell,  a  retail  coal 
dealer  of  New  York  City,  Is  going  to  put  up  the  money.  Care  has  been  exer- 
cised In  these  selections  so  as  to  make  a  combination  that  will  Insure  success. 
Tmsting  that  this  will  be  satisfactory, 

Yours»  very  truly,  B.  W.  Abohbau). 


ScBANTON,  Pa.,  December  27,  1911, 
€k>].  Jambs  Abchbald. 

DXAB  Sib:  Replying  to  your  Inquiry  of  December  26,  permit  me  to  say  that 
the  conditions  upon  which  the  Lehigh  Valley  Ck>al  Ck>.  consent  to  our  having 
culm  dump  Packer  No.  8  and  the  eastern  part  of  Packer  No.  4  are  simply 
these:  First,  that  the  coal  shall  be  shipped  over  the  Lehigh  Valley  Railroad; 
second,  that  In  addition  to  the  royalties  paid  to  the  Girard  estate  there  shall 
be  2  or  3  cents  a  ton  extra  paid  to  the  Lehigh  Valley  Coal  Co.;  third, 
that  no  slush  shall  be  allowed  to  get  Into  the  stream ;  fourth,  where  the  credc 
has  to  be  cleared  there  shall  be  a  proportionate  sharing  In  the  expense;  and, 
fifth,  that  reasonable  diligence  shall  be  exercised  In  the  prosecution  of  the  work. 
Yours,  very  truly, 

R.  W.  ABOEraALD. 


The  Lehigh  Valley  Coal  Co., 

CoxE  Bbos.  &  Co.  (INO.), 
WilkeS'Barre,  Pa,,  December  28,  1911. 
Mr.  James  Abchbald,  Jr., 

Engineer  (Hrard  Estate, 

Deab  Sib:  I  have  your  letter  of  the  26th  Instant  at  hand.  Judge  Archbald 
called  to  see  me  recently  and  said  that  he  would  like  to  rework  some  of  the 
culm  banks  at  Packer  No.  8  colliery.  I  advised  him  that  If  It  was  the 
pleasure  of  the  Girard  estate  to  extend  to  him  a  lease  of  this  bank  we  would 
not  Interpose  any  objection,  provided  he  agreed  to  certain  arrangements  which 
we  Informally  discussed. 

I  did  not  agree  to  let  him  have  the  No.  4  bank,  as  we  are  already  putting 
some  of  this  tibrough  the  No.  4  breaker. 

Yours,  very  truly,  S.  D.  Wabbiweb, 

Vice  President  and  General  Manager. 


[Extract  from  report  of  superintendent  Jan.  4,  1912.] 

Messrs.  R.  W.  Archbald,  James  F.  Bell,  V.  L.  Petersen,  and  T.  H.  Jones  (who 
propose  to  Incorporate  as  the  Jones  Coal  Co. )  have  made  application  for  a  lease 
of  a  portion  of  the  Packer  No.  3  and  No.  4  culm  banks. 

They  propose  to  erect  a  washary  capable  of  shipping  four  or  five  hundred  tons 
per  day  and  to  pay  "  current  royalties." 

These  banks  are  now  Included  In  the  packer  leases  and  are  also  Included  in 
our  offer  to  reaew,  which  Is  now  under  consideration  by  the  Lehigh  Valley  Coal 
Co.  The  applicants  for  this  lease  state  that  they  have  arranged  with  the 
Lehigh  Valley  Coal  Co.  the  terms  on  which  that  company  will  assent  to  this 
use  of  the  culm  banks. 

Mr.  Percy  C.  Madeira,  for  the  Oxford  Coal  Co.,  has  also  made  application 
(verbal  but  oft  repeated)  for  these  banks,  proposing  to  work  them  through  the 
Oxford  washery,  already  erected  and  in  operation.  The  answer  given  to  him 
has  been  that  the  banks  at  present  are  In  the  control  of  the  Lehigh  Valley  Coal 
Co.,  which  company  also  has  the  option  of  renewal  upon  the  terms  approved  by 
the  board  of  directors  of  city  trusts  at  Its  meeting  of  November  8,  1911,  and 
that  so  long  as  this  option  is  outstanding  the  separate  leasing  of  these  culm 
banks  can  not  be  taken  Into  consideration. 

The  fact  that  the  I^ehlgh  Valley  Coal  Co.  has  arranged  to  consent  to  the  work- 
ing of  these  banks  by  Messrs.  Archbald  et  al.  somewhat  changes  the  situation, 
but  I  believe  should  not  change  our  attitude,  and  recommend  that  action  upon 
this  application  be  postponed  until  the  negotiation  for  the  renewal  of  the  packer 
leases  has  at  least  made  more  definite  progress. 
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GiBABD  Estate,  Omcs  of  the  ENonns^ 

Jttnuary  S,  1912, 
Oborgb  E.  Kibkpatbiok,  Esq., 

SuperUiiendent  (Hrard  Bttate, 

Deab  Sib  :  I  inclose  estimates  referred  to  on  page  9  of  my  report  of  December 
80, 1911,  of  the  amount  of  coal  contained  in  and  to  be  shipped  from  the  Packer 
No.  8  and  Packer  No.  4  eastern  banks.  These  together  make  521,883  tons  to  be 
shipped.  The  royalty  valne  at  the  present  Oxford  washery  rates  would  be 
$122,926,  or  at  the  rates  proposed  under  the  new  mining  licenses  for  the  packer 
collieries,  $179,580. 

Very  respectfully,  yours,  James  Abghbald,  Jr., 

Engineer  Oirard  Estate. 


"Packer  No.  4  Gollibbt,  Eabtebit  Octlii  Bank. 
EBtimate  of  coal  Deo,  SO,  1911, 


SIsai. 


No.  1.  Prepared... 

No.  2.  Pea 

No.  8.  Buckwheat. 

No.  4.  Rice 

No.  6.  Barley 


Total. 


Total  oontnit. 


Percent. 


16.7 

4.0 

7.8 

8.7 

0) 


86.2 


ToDl. 


24,890 

6,841 

12.866 

18,792 


67,888 


Waste. 


Percent. 


0) 


20 

16 

10 

6 


Tons. 


4,978 
061 

1,287 
600 

0) 


7,866 


Boiler 

Aiel, 

6per 

cent. 


Toni. 


t827 


827 


To  be 
ahlpped. 


TOOB. 


19,912 

6,380 

11.128 

12,275 


48,706 


1  Not  tested  for. 


t  Additional  ftaiel  for  ilie  No.  6. 


Non.— Fourteen  tests  made  by  Henry  J.  WeUer,  mine  Inspector,  Olrard  estate.   Cubic  content,  2466,260 
onbie  feet;  weight  of  1  cubic  foot,  67  pounds. 

Paokeb  No.  3  CSollisbt. 

Estimate  of  coal  in  culm  hanks  Dec,  SO,  1911. 


Total  content. 

SlMS. 

Northern  sec- 
tion. 26,006,000 
cubic  feet. 

Southern  sec- 
tion. 22,604.000 
cnUofeet. 

Both 
sections. 

Waste. 

BoUerftaeL 

To  be 
won. 

Per 
cent. 

Tons. 

09,020 
20,116 

06,617 
83,381 
0) 

Per 
cent. 

Tons. 

Tons. 

Per 
cent. 

Tons. 

Per 
cent. 

Tods. 

Tons. 

No.l.  Prepared. 
No.  2.  Pea 

16.1 
4.4 

14.6 

12.6 

0) 

14 

4 

10 
14 

80,490 
28,000 

67,403 
80,400 

180,419 
62,116 

164,110 
163,871 

20 
16 

10 
6 

86,064 
7,817 

16.411 
8,194 

600 

143.886 
44.200 

No.  8.  B  u  c  k  - 
wfi^at. ........ 

138.090 

No.  4.  Rice 

No. 6.  Barley... 

6 

0,882 

146,846 

TotaL 

46.7 

309.043 

42 

241,478 

660,616 

67,606 

10,882 

472.678 

1  Not  tested  for. 

NoTB.— Twenty-eight  tests  made  by  Henry  J.  Weller,  mine  Inspector,  Olrard  estate.    Weight  of  1  cnhie 
foot,  67  iMiunds. 

[Bztncta  from  the  minutes  of  the  committee  on  Girard  estate  without  the  city.] 

Januabt  4,  1912. 
Superintendent  reported: 

•  •••••• 

Submitting  request  of  Messra  R.  W.  Archbald,  J.  F.  B^l,  Y.  L.  Petersen,  and 
T.  H.  Jones  for  a  lease  of  portions  of  Packer  Nos.  8  and  4  culm  banks,  and  stat- 


IMFBAOHMENT  OF  BOBEBT  W.  ABOHBALD.  669 

ing  tbftt  Mr.  Percy  C.  Madeira,  representing  the  Oxford  Coal  Co.,  has  also  made 
application  for  a  lease  of  these  banks,  but  has  been  held  off  on  the  ground  that 
the  offer  to  renew  the  packer  leases  to  the  Lehigh  Valley  Coal  Co.  prevents  an 
immediate  consideration  of  his  request  Therefore,  recommending  that  action  on 
the  application  be  postponed. 
Postponed. 

Eqgineer  reported: 

That  an  application  from  R.  W.  Archbald  and  others  has  been  received  and 
forwarded  for  a  lease  of  portions  of  Packer  Nos.  8  and  4  culm  banks,  for  which 
banks  also  the  Ozfortl  Coal  Co.  has  made  verbal  application. 


[Bztract  of  letter  of  <9eorge  E.  Kirkpatrick,  Biiperiiitendent,  to  Jamei  Archbald,  jr.,  en- 
fribieer,  regarding  action  of  committee  on  Girard  estate  without  the  city,  taken  on 
Tborsday,  Jan.  4,  1912.    Letter  dated  Jan.  9,  1912.] 

Consideration  of  the  application  of  Messrs.  B.  W.  Archbald  and  others  for  a 
lease  of  the  Packer  No.  8  and  No.  4  culm  banks  was  postponed,  pending  the  con- 
clusion of  the  negotiations  with  the  Lehigh  Valley  Coal  Co.  relative  to  the  re- 
newal of  the  colliery  leases  in  which  these  culm  banks  are  now  included. 


[E.  W.  Archbald,  judge,  United  States  Commerce  Court,  Washington.] 

SoBAifToif,  Pa.,  January  29, 191t. 

GaOBOX  B.  KiBKPATBICK,  BSQ. 

DxAB  Sib  :  I  expect  to  be  in  Philadelphia  next  Monday  afternoon,  February  5, 
on  my  way  to  Washington,  and  I  write  to  inquire  whether  I  could  call  and  see 
you  briefly  with  regard  to  the  application  recently  made  by  myself  and  others 
for  a  lease  from  the  Oirard  estate  of  Packer  No.  3  and  No.  4  culm  dumps  at 
Shenandoah.  It  would  accommodate  me  if  you  could  fix  an  hour  as  soon  after 
1.80  as  possible. 

Yours,  very  truly,  R.  W.  Abchbald. 


GiBABD  Estate,  January  SO,  i912. 
Hon.  R.  W.  Abohbald,  Bcranton,  Fa. 

Dkab  Sib:  I  am  in  receipt  of  your  favor  of  the  29th,  suggesting  that  I  lix 
an  hour  on  Monday  next,  February  5,  at  which  I  can  arrange  to  meet  you  at  the 
office  of  the  Girard  estate  in  Philadelphia.  At  tliis  time  I  believe  that  I  can, 
without  difficulty,  see  you  at  1.80  p.  m.  on  that  day  and  will  do  my  best  to 
be  at  your  service  at  that  hour.  Should  anything  transpire  to  prevent  my  meet- 
ing you,  I  will  endeavor  to  advise  you,  so  that  a  later  hour  may  be  arranged. 
Yours,  truly, 

Geo.  E.  Kibkfatbiok, 
Superintendent  Oirard  Estate. 


[Bztract  from  report  of  George  B.  Kirkpatrlck,  superintendent,  to  the  committee  on 

Oirard  estate  without  the  city,  dated  Feb.  8,  1012.] 

Judge  R.  W.  Archbald,  of  Seranton,  applicant  for  a  lease  of  Packer  Nos.  8 
and  4  culm  banks,  has  called  at  the  Philadelphia  office  of  the  Girard  estate  to 
urge  a  consideration  of  his  application,  and  I  repeated  to  him  the  conclusion 
of  your  committee — that  the  leasing  of  culm  banks  would  not  be  considered 
until  after  the  closing  of  the  negotiations  for  the  renewal  of  the  colliery  agree- 
ments, which  conclusion  had  already  been  sent  to  him  in  writing  through  the 
Pottsville  office. 
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[Hztract  from  the  minutes  of  tbe  committee  on  Qlraid  estate  without  the  dty,  rebu 

8.  1912.] 

Superintendent  reported: 

[Packer  Nos.  8  and  4  culm  banks,  lease  of.] 

That  Judge  R.  W.  Archbald,  of  Scranton,  applicant  for  a  lease  of  Packer 
No.  3  and  Packer  No.  4  culm  banks,  has  called  at  the  Philadelphia  office  to  urge 
consideration  of  his  application  and  that  the  conclusion  of  the  committee  has 
been  repeated  to  him  to  the  effect  that  the  leasing  o^  culm  banks  would  not  be 
considered  until  after  the  closing  of  the  negotiations  for  the  renewal  of  the 
colliery  agreements. 

During  the  reading  of  the  exhibit — 

Mr.  A^inager  Webb.  Mr.  President,  it  is  agreed  between  the  man- 
agers and  counsel  for  the  respond.ent  that  the  table  might  be 
printed,  instead  of  being  read ;  it  can  be  better  understood  after  hav- 
ing been  printed. 

The  PfiBsmENT  pbo  tempobe.  That  will  be  done,  without  objection. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Barkpatrick,  I  understand  from 
this  correspondence  in  the  record  that  after  the  application  had  been 
made  to  tne  Girard  estate,  setting  forth  that  the  consent  of  the 
Lehigh  Valley  Coal  Co.  had  been  obtained  to  the  sublease  or  re-lease, 
as  we  would  call  it,  your  estate  declined  to  agree  to  it? — ^A.  That  is 
right. 

Q.  And  after  your  estate  had  declined  to  agree  to  it,  you  sent 
notice  of  that  declination  to  Judge  Archbald  at  the  f^ottsville 
oflSce? — ^A.  Through  the  Pottsville  office. 

Q.  And  that  after  that  time  the  judge  wrote  you  a  letter,  asking 
for  a  date  or  an  hour  when  he  could  see  you,  and  did  see  you,  ana 
that  you  used  the  language  in  your  report,  that  he  uiged  you,  or 
urged  the  estate,  to  agree  to  re-lease  to  him  this  Packer  No.  8.  What 
language  did  he  use  or  what  did  he  say? — ^A.  I  can  not  recall  the 
exact  language,  but  the  general  effect  was,  calling  attention  to  ihe 
fact  that  the  quicker  a  culm  bank  is  worked  the  better  for  a  land- 
owner, which,  of  course,  we  both  knew.  That  is  my  recollection  of 
the  urging — calling  attention  to  the  advantage  to  the  Girard  estate  of 
making  a  quick  lease  of  this  property. 

Q.  When  the  present  lease  of  the  Lehigh  Valley  Coal  Co.  expires 
in  1918, 1  believe,  is  it? — A.  On  December  81. 

Q.  Will  you  thenceforward  get  larger  royalties? 

Mr.  WoBTHiNGTON.  I  Submit  this  witness  is  a  witness,  and  not  a 
prophet. 

Mr.  Manager  Webb.  I  will  ask  the  witness,  Mr.  President,  if  he 
expects  to  demand  larger  royalties,  if  the  counsel  desires  it  put  in 
that  way. 

The  W ITNESS.  If  I  expect  to  demand  higher  royalties  ? 

Mr.  Manager  Webb.  Yes,  sir. 

The  Witness.  I  have  already  done  so. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Kirkpatrick,  how  long  have 
you  been  associated  with  the  Girard  estate? — ^A.  For  84  years. 

Q.  How  long  has  the  Lehigh  Valley  Coal  Co.  or  the  Lehigh  Val- 
ley Railroad  Co.  been  leasing  from  your  estate? — ^A.  It  was  leasing 
through  its  subordinate  corporation,  the  Philadelphia  Coal  Co., 
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when  I  went  into  the  employment  of  the  Girard  estate  in  1878.  I 
can  not  oifhand  say  how  long  before  that  time. 

Q.  Did  the  Lehigh  Valley  Coal  Co.  ever  before  during  your  ex- 
perience as  manager  of  the  Girard  estate  consent  to  a  re-lease  or 
sublease  of  any  of  the  land  that  you  had  leased  to  it? — ^A.  No. 

Mr.  Manager  Webb.  That  is  all,  Mr.  Plresident.  \ 

Cross-examination  by  Mr.  Wobthington  : 

Q.  Mr.  Kirkpatrick,  the  <][uestion  was  put  to  you  just  now  by  Mr. 
Manager  Webo  that  the  Girard  estate  declined  to  make  the  lease 
that  was  asked  for  by  Judge  Archbald  and  his  associates.  Now, 
as  a  matter  of  fact,  I  understand  what  you  did  say  was  to  tell  him 
and  to  tell  the  Madeira  Co.  that  their  applications  would  not  be 
considered  until  the  question  of  renewing  the  lease  of  the  Lehigh 
Valley  Coal  Co.  was  settled? — A.  That  is  a  statement  of  it  more 
exactly. 

Q.  It  was  simply  pos^ned  ? — ^A.  Postponed. 

Q.  And  not  declined  f— A.  Not  declined  in  the  offhand  manner 
that  the  word  "  declined  "  would  imply. 

Mr.  Mana^r  Webb.  Temporarily  declined. 

Q.  (By  Mr.  Wobthington.)  I  observe  in  the  proposition  that 
was  made  about  leasing  this  bank,  signed  by  B.  W.  An^bald,  James 
F.  Bell,  V.  L.  Petersen,  and  T.  H.  Jones,  that  Judge  Archbald 
thereby  makes  known  that  '^we  hereby  make  application  for  a 
lease,  etc,"  that  he  is  a  party  to  it.  In  any  of  the  communications 
that  you  had  with  Judge  Archbald  on  the  subject  written  or — ^jrou 
put  in  all  the  writing,  I  believe  ? — ^A.  All  the  writing  was  put  in ; 
yes.  sir. 

Q.  In  all  the  talk  that  you  had  with  him — did  you  talk  with  him 
more  than  once  ? — ^A.  Only  this  one  time. 

Q.  That  is,  when  he  stopped  at  Philadelphia  on  his  way  down  to 
Washinfcton  to  the  Commerce  Court? — ^A.  Yes. 

Q.  Did  he  at  that  time  make  any  suggestion  or  intimation  that 
the  fact  that  he  was  one  of  the  parties  was  to  be  concealed  from  the 
whole  world  or  from  anybody? — ^A.  No;  not  a  word. 

Q.  Did  anybody  during  these  negotiations  make  any  suggestion 
to  you  that  it  was  not  to  be  known  that  Judge  Archbald  was  dealing 
in  the  matter? — ^A.  No  such  thought  was  advanced. 

Q.  There  is  an  expression  here  in  one  of  these  i>apers  that  has 
been  read  which  I  will  read.  I  do  not  understand  it,  and  perhaps 
you  will  explain  it.  It  is  an  extract  from  the  report  of  your  engineer 
on  December  30, 1911.    It  reads : 

In  view  of  the  fact  that  the  banks  in  question  are  at  present  covered  by  the 
mining  Ucenses  of  Packer  Nos.  8  and  4  collieries  and  will  be  covered  until 
December  31,  1915 

Is  that  a  misprint  or  a  mistake? — A.  It  is  correct,  but  it  requires 
possibly  a  little  explanation. 

Q.  That  is  what  I  wanted. — A.  In  that  letter  the  engineer  assumes 
that  the  Lehigh  Valley  Coal  Co.  will  renew  its  lease.  One  of  the 
terms  in  the  lease  which  the  Girard  estate  proposed  to  tiie  Lehigh 
Valley  Co.  was  that  it  should  have  two  years  at  the  beginning  of 
its  new  lease  in  which  it  could  work  these  culm  banks,  but  at  the  end 
of  those  two  years  if  it  had  not  started  to  work  the  culm  banks  they 
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would  be  taken  from  them  and  we  would  be  free  to  deal  with  any 
applicant  who  chose  to  appear. 

Mr.  WoRTHiNOTON.  That  is  all,  Mr.  Plresident 

The  President  pbo  temfobe.  Is  it  desired  that  the  witness  shall  be 
retained  further? 

Mr.  Manager  Webb.  No,  sir ;  the  witness  may  be  excused  so  far  as 
the  managers  are  concerned. 

The  President  pro  tempore.  The  witness  is  finally  excused. 

Mr.  Manager  Webb.  Mr.  President,  we  would  like  to  call  Mr. 
V.  L.  Petersen  and  Mr.  James  F.  Bell,  signers  of  this  application, 
but  we  are  informed  that  they  are  not  here,  although  they  have  been 
served. 

The  PBEsmENT  pro  tempore.  Do  you  desire  to  have  them  called? 

Mr.  Manager  Webb.  Yes,  sir. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  call  the 
witnesses. 

Mr.  Worthington.  Mr.  President,  I  think  it  is  due  to  the  witnesses 
whose  names  have  been  called,  or  to  Mr.  Petersen  at  any  rate,  to  state 
that  we  subpoenaed  him,  and  we  have  as  to  our  witnesses  communi- 
cated with  them  about  the  time  we  want  them  here.  I  think  it  is 
Eossible  that  the  reason  he  is  not  here  may  be  owing  to  the  fact  tiiat 
e  thinks  he  is  not  to  come  until  we  want  him. 

Mr.  Manager  Webb.  Under  that  explanation,  I  will  not  ask  that 
an  attachment  be  issued  at  this  time. 

The  President  pro  tempore.  Does  that  relate  to  both  witnesses? 

Mr.  Worthington.  No  ;  Mr.  Bell  is  not  on  our  list. 

Mr.  Manager  Webb.  I  should  like  to  have  Mr.  Bell  called  then, 
Mr.  President. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  call  the 
witness. 

The  Sergeant  at  Arms.  James  F.  BeU !  James  F.  Bell !  James 
F.  Bell !    Appear  and  answer  summons.  ^ 

The  President  pro  tempore.  The  Chair,  is  informed  that  the  wit- 
ness has  not  reported  in  obedience  to  the  subpoena. 

Mr.  Manager  Webb.  Therefore,  Mr.  President,  I  ask  for  an  at- 
tachment for  this  witness.  We  will  prepare  the  order  in  a  few 
moments  and  present  it  to  the  Senate. 

Mr.  Worthington.  Let  me  make  another  explanation  about  Mr. 
Petersen.  I  am  just  told  by  my  associate  that  his  name  appears  on 
the  list  as  V.  L.  Patterson.  Probably  that  is  the  trouble  about  his 
being  served  on  the  managers'  list 

Mr.  Manager  Webb.  I  will  say  that  he  has  been  personally  served, 
we  are  informed. 

I  should  like  to  call  Mr.  Edward  B.  Smith  as  the  next  witness. 

Edward  B.  Smith,  having  been  duly  affirmed,  was  examined  and 
testified  as  follows : 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Smith,  are  you  a  director  in 
the  Lenigh  Valley  Railroad  Co.  ?— A.  I  am. 

Q.  Are  you  a  director  in  the  Girard  estate  outside  of  the  city? — 
A.  I  am  a  member  of  the  board  of  city  trusts,  which  has  charge  of 
the  Girard  estate  and  other  charities. 

Q.  Do  you  know  Mr.  Eben  B.  Thomas,  president  of  the  Lehigh 
Valley  Railroad  Co.  t — A.  I  do. 
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Q.  State  if  he  ever  said  anything  to  you  about  a  proposition  of 
Jud^e  Archbald  to  lease  Packer  Mo.  3,  and,  if  so,  what  it  was. — 
A.  Ispoke  to  him  about  it. 

Q.  Tou  spoke  to  him  about  it.    What  was  said  ? 

Mr.  WoRTHiNGTON.  Mr.  President,  I  do  not  see  exactly  how 

Mr.  Manager  Webb  (to  Mr.  Worthington) .  You  may  object  to 
that  if  you  wish,  and  I  will  withdraw  it,  out  I  want  to  ask  him  for 
the  purpose  of  showing  what  conversation  took  place  between  Mr. 
Thomas,  president  of  the  Lehigh  Valley  Railroad  Co.,  and  Mr. 
Smith,  director  of  the  Girard  estate,  with  reference  to  that  dump. 

Mr.  Worthington.  I  do  object  to  that,  unless  it  is  proposed  in 
some  way  to  connect  Judge  Archbald  with  it  or  to  show  that  he  had 
knowledge  about  it. 

Mr.  Manager  Webb.  We  propose  to  connect  this  application  of 
Judge  Archbald  with  this  conversation,  Mr.  President,  to  show  that 
that  application  at  the  time  of  this  conversation  was  pending  before 
the  Girard  estate,  of  which  this  witness  was  a  director,  and  that  the 
president  of  the  railroad  company,  who  was  vice  president  and  gen- 
eral manager  of  the  coal  company,  who  had  formally  agreed  to  lease 
this  culm  Dank  subject  to  the  action  of  the  Girard  estate,  was  then 
talking  to  this  witness  with  reference  to  the  very  matter  that  was 
pending  before  the  Girard  estate. 

Mr.  Worthington.  Of  course  you  perceive  we  make  no  objection 
to  what  was  done  in  the  way  of  action  either  by  the  Girard  people 
or  by  the  Lehigh  Valley  people  on  Judge  Archbald's  application ;  but 
when  it  comes  to  any  talk  that  was  had  between  persons  connected 
as  associates  Uiat  did  not  involve  action  upon  it,  I  do  not  see  how  it 
would  be  competent  to  affect  us.    Suppose  we  should  say  that  this 

fmtleman  had  had  a  conversation  with  another  officer  of  the  Lehigh 
alley  or  somebody  connected  with  the  Girard  trust,  and  that  one 
said,  ^^  I  think  it  is  proper  that  the  application  ought  to  be  granted  '^ ; 
we  could  not  offer  that. 

The  PRBsmBNT  pro  tempore.  The  Chair  thinks  it  would  be  neces- 
sary to  connect  the  respondent  with  the  conversation  in  some  way. 
The  fact  that  there  was  an  application  pending 

Mr.  Manager  Webb.  I  want  to  show  that  as  a  result  of  this  con- 
versation between  the  witness  and  the  president  of  the  railroad  com- 
pany this  witness  let  the  application  die,  or  took  no  more  interest 
m  it. 

The  PRBsroENT  pro  tempore.  He  can  testify  as  to  the  fact  that  he 
did  do  scHnething  in  consequence 

Mr.  Manager  Webb.  I  am  going  to  ask  him  that  question  next. 

The  PREsmENT  pro  tempore.  What  the  conversation  was  is  an 
entirely  different  matter. 

Mr.  Worthington.  I  object  to  that,  because  it  has  already  been 
shown  what  action  was  taken  at  a  formal  meeting  of  the  board  of 
city  trusts,  which  had  this  matter  in  charge.  All  this  correspondence 
and  the  reports  of  engineers  were  submitted  to  them,  and  the  minutes 
show  that  they  decided  they  would  postpone  the  matter  until  after  it 
was  determined  whether  the  Lehigh  Valley  would  get  another  lease, 
a  continuing  lease  of  the  property,  and  Judge  Archbald  and  his  as- 
sociates were  so  notified. 

The  PREsmENT  pro  tempore.  The  objection,  then,  is  to  the  repeti- 
tion of  testimony;  is  that  it? 

81525— S.  Doc.  1140,  vol  1, 62-^3 43 
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Mr.  WoRTHiNGTON.  If  he  expects  to  repeat  it,  it  is  unnecessary; 
and  if  he  expects  to  contradict  it,  it  is  incompetent. 

The  Presdjent  pro  tempore.  The  Chair  understands  the  question 
to  be  this:  The  manager  desires  to  prove  that  certain  action  was 
taken  and  then  desires  to  prove  what  was  the  cause  of  that  action. 
The  Chair  does  not  understand  by  that  that  it  goes  to  the  extent 
of  proving  what  the  conversation  was.  For  Instance,  to  take  an  illus- 
tration from  the  books,  a  witness  can  say  that  he  went  around  a 
certain  corner  of  a  street  and  that  he  did  so  because  of  something 
that  had  been  said  to  him — not  to  be  permitted  to  state  what  the 

5 articular  thing  said  was,  but  to  give  it  as  a  cause  for  his  action, 
'he  Chair  understands  that  to  be  the  limit  of  the  manager^s  ques- 
tion, that  the  action  was  taken  in  consequence  of  certain  transac- 
tions. 

Q.  (By  Mr.  Manager  Webb.)  In  consequence  of  your  conversation 
with  Mr.  Thomas,  president  of  the  Lehigh  Valley  Railroad  Co., 
what  action  did  you  take  with  reference  to  this  application  for 
Packer  No.  3  before  the  Girard  estate  ? — ^A.  At  the  next  meeting  of 
the  committee,  of  which  I  was  one — the  committee  on  property 
throughout  the  city — I  remarked 

The  PREsroENT  pro  tempore  (to  the  witness).  Answer  the  ques- 
tion.   The  statement  you  made  is  not  necessary. 

The  Witness.  There  was  nothing  done. 

Mr.  Manager  Webb  (to  Mr.  Worthington).  Examine  the  witness. 

Mr.  Worthington.  I  do  not  care  to  do  so. 

The  President  pro  tempore.  The  witness  may  retire. 

Mr.  Manager  Webb.  The  witness  may  be  excused,  so  far  as  we 
are  concerned. 

The  President  pro  tempore.  The  witness  will  be  excused. 

Mr.  Manager  Webb.  The  next  witness  we  would  like  to  have  is  Mr. 
Eben  B.  Thomas,  president  of  the  Lehigh  Vallev  Railroad  Co. 

The  President  pro  tempore.  Mr.  Eben  B.  Thomas  will  be  called 
into  the  Chamber. 

Mr.  Manager  Webb.  I  am  informed  that  Mr.  Thomas  is  not  pres- 
ent.   Therefore  I  will  call  Maj.  James  Archbald  as  a  witness. 

James  Archbald,  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

Q.  (Bv  Mr.  Manager  Webb.)  Mr.  Archbald,  what  position  do  you 
hold  with  reference  to  the  Girard  estate,  please,  sir? — ^A.  Engineer. 

Q.  Did  you  ever  have  any  negotiations  with  Judge  Robert  W.  Arch- 
bald with  reference  to  securing  from  the  Girard  estate  what  is  known 
as  Packer  Nos.  3  and  4?— A.  Packer  3  and  Eastern  No.  4  bank;  yes, 
sir — culm  banks,  not  collieries. 

Q.  Have  jou  any  correspondence  between  yourself  and  Judge 
Archbald  with  reference  to  the  matter? — A.  I  have;  yes,  sir. 

Q.  Have  you  copies  of  it? — A.  I  have. 

Mr.  Worthington.  We  are  willing  that  the  Secretary  may  read 
them. 

The  Witness.  I  will  say,  Mr.  Webb,  that  I  culled  out,  while  hear- 
ing Mr.  Kirkpatrick,  all  the  letters  which  he  read.  I  have  a  full  set 
now.  I  have  picked  out  only  the  letters  which  have  not  heretofore 
been  read  in  the  case ;  but  if  you  want  all  of  them 
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Mr.  Manager  Webb.  I  shall  only  call  for  those. 

The  Witness.  There  may  be  one  here,  that  Mr.  Kirkpatrick  read — 
I  am  not  quite  clear  as  to  that.  I  will  say  also  that  two  or  three  of 
these  are  personal  letters.  As  you  know,  they  appeared  in  the  record 
before,  but  they  are  really  personal  letters. 

Mr.  WoRTHiNOTON.  They  may  all  be  read  by  the  Secretary,  so  far 
as  we  are  concerned,  without  proving  them  further. 

The  President  pro  tempore.  The  letters  will  be  read. 

The  Secretary  read  the  letters  marked  "  U.  S.  S.  Exhibit  78,"  as 
follows: 

U.  S.  S.  Exhibit  78. 

[United  states  Commerce  Court,  WaBhington.] 

ScBANTON,  Pa.,  August  1^,  1911. 

My  Deab  Jim  :  In  the  negotiations  passing- with  regard  to  the  Oxford  washery 
at  Shaft  the  question  comes  up  as  to  whether  the  lease  with  the  Girard  estate 
contains  any  provision  for  a  renewal.  I  understand  that  the  lease  runs  out  in 
about  two  years  or  so  and  that  the  dump  would  not  be  exhausted  by  that  time.  • 
If  this  is  the  case  and  there  is  no  privilege  of  renewal,  would  it  be  possible* 
to  secure  an  assurance  from  the  Girard  estate  that  the  lease  would  be  extended 
to  cover  the  life  of  the  dump?  I  am  addressing  you  both  at  Pottsville  and  at 
Marthas  Vineyard,  not  knowing  just  where  you  are. 

I  have  written  to  the  Lehigh  Valley  people  to  see  whether  I  could  get  any 
arrangement  with  them  about  one  or  other  of  the  adjoining  dumps,  but  have  not 
heard  from  them. 

Yours,  very  truly,  R.  W.  Abchbald. 

A  true  copy. 

jAlfES  Abchbaij),  Jr. 


August  16,  1911. 
Hon.  R.  W.  Abchbald,  Scranton,  Pa. 

Deab  Sib  :  Replying  to  your  letter  of  August  14  relative  to  the  Oxford  wash- 
ery lease,  this  lease,  which  expires  on  December  31,  1913,  contains  no  provision 
for  renewal.  It  is  probable  that  the  banlt  will  be  nearly,  if  not  completely, 
exhausted  by  that  time,  but  I  think  the  Girard  estate  wUl  assure  the  lessee  that 
the  lease  will  be  renewed  for  a  period  sufficient  to  allow  its  complete  exhaustion. 
This  can  be  ascertained  upon  an  application  from  the  lessee  for  such  an  assur- 
ance, which  I  would  submit  to  our  board  of  directors.  With  my  present  view 
of  the  conditions  upon  this  lease  I  would  approve  such  an  application. 
Very  truly,  yours, 

James  Abchbald,  Jr., 
Engineer  Oirard  Estate. 

A  true  copy. 

James  Abchbald,  Jr. 


[United  States  Commerce  Court,  Washington.] 

« 

ScRANTON,  Pa.,  November  17,  1911. 

My  Deab  Jim  :  You  will  remember  that  I  wrote  you  two  or  three  months  ago 
about  trying  to  make  an  arrangement  with  regnrd  to  getting  one  of  the  dumps 
of  the  I^high  Valley  Coal  Co.  on  the  Girard  estate  near  Shenandoah.  I  com- 
municated with  Mr.  Warriner  to  that  end  and  have  recently  had  an  Interview 
with  him.  with  the  result  that  if  I  can  get  from  the  Girard  estate  a  letise  of 
the  particular  dump  which  I  have  in  mind,  which  is  at  Packer  No.  3,  on 
favorable — ^that  is  to  say,  current— terms  and  conditions,  the  I^hlgh  Valley  will 
approve  of  it  provided  they  get  transportation  and  certain  other  things  that 
they  ask  for.     I  am  not  quite  in  shape  hp  yet  in  see  sou  definitely,  but  I  thought 
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J  ought  at  the  earliest  practicable  moment  to  communicate  in  this  way,  letting 
you  know  what  had  been  done  and  preiNiring  you  for  it.  For  the  purpose  of 
having  a  definite  understanding  in  the  matter  I  shall,  of  course,  expect  to  come 
to  Pottsville  and  talk  it  over  with  you;  and  when  I  am  in  a  position  for  this 
I  probably  will  call  you  up  by  long-distance  telephone  and  make  an  appointment 
This  letter  is  therefore  simply  by  way  of  aatlcipatioii. 

When  I  see  you  I  will  have  quite  a  little  to  tell  you  of  Oommerce  Court  expe- 
riences. I  go  down  to  Washington  for  a  day's  consultation  the  middle  of  next 
week,  but  after  that  I  do  not  expect  to  be  called  there  until  along  in  January — 
perhaps  not  then,  if  some  of  the  hot-heads  carry  out  their  threats  to  put  the 
court  out  of  business. 

Very  truly,  yours,  R.  W.  Abcbbald. 

A  true  copy. 

jAlfES  Abchbald,  Jr. 


[B.  W.-Archbald,  judge,  Untied  States  Commerce  Court,  Washington.] 

ScRANTON,  Pa.,  November  22,  1911. 

My  £>sa&  Jamie:  The  bank  that  is  recommended  to  me  is  Packer  No.  3. 
And  this,  as  pointed  out  to  me  by  Mr.  Warrlner  on  his  map,  was  the  one  finrthest 
up  the  creek  and  on  the  opposite  side  from  the  Oxford  washery.  As  I  under- 
stand it,  it  is  the  largest  <»ie  there  on  the  Lehigh  leases.  As  described  to  me. 
it  is  a  sort  of  double  dump.  I  think  probably  that  I  will  ask  for  a  separate 
lease  and  not  tie  up  with  the  Oxford  people  and,  of  course,  will  have  to  psiy 
the  colliery  rate  which  you  mention,  the  same  as  others.  As  soon  as  I  am 
positive  that  I  can  carry  the  matter  through  with  the  parties  with  whom  I  am 
negotiating,  I  will  call  you  up  and  come  down  and  see  you,  so  as  to  make  a 
definite  arrangement. 

Yours,  very  truly,  R.  W.  Abchbald. 

If  Mr.  Hill  is  after  this  dump,  please  do  not  let  him  get  ahead  of  me. 

A  true  copy. 

James  Abchbald,  Jr. 


Decembeb  23,  1911. 
Hon.  R.  W.  Abchbald,  Bcranton,  Pa. 

Dear  Sib  :  I  have  received  the  application  of  December  19,  of  yourself,  James 
F.  Bell,  V.  L.  Petersen,  and  T.  H.  Jones  for  a  lease  to  the  Jones  Ck>al  Co.  of 
Packer  No.  3  and  Northern  No.  4  culm  banks.  I  expect  to  present  this  appli- 
cation to  the  committee  on  Girard  estate  without  the  city  at  its  next  meeting, 
wliich  will  be  held  on  January  4,  1912.  Please  give  me,  at  your  earliest  con- 
venience, such  information  as  you  think  I  will  need  with  reference  to  the 
financial  standing  of  your  associates  and  their  experience  in  the  coal  business. 
Very  truly,  yours, 

James  Abchbald,  Jr., 
Enffineer  Oirard  Estate, 

A  true  copy. 

Jambs  Abchbald,  Jr. 


[Girard   Estate,   George  E.   Kirkpatrick,   raperintendent,    Stephen   Girard   Building.   21 

South  Twelfth  Street,  Philadelphia.! 

Januabt  9, 19[I2. 
Mr.  Jamxb  Abchbald,  Bngineer  Girard  BBiate, 

Deab  Sib:  At  the  stated  meeting  of. the  committee  on  Qirard  estate  without 
the  city,  held  on  Thursday,  the  4th  instant,  the  following  action  was  taken : 

*'  Ck)nsideration  of  the  application  of  Messrs.  R.  W.  Archbald  and  others  for 
a  lease  of  the  Packer  No.  3  and  No.  4  culm  banks  was  postponed  pending  the 
conclusion  of  the  negotiations  with  the  Lehigh  Valley  Goal  Ck).  relative  to  the 
renewal  of  the  colliery  leases  in  which  these  culm  banks  are  now  included." 
•  •••*•• 

iTonrs,  truly,  Geo.  E.  Kibkpatbick, 

Superintendent  Qirard  Estate. 
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[James  F.  Bell,  attorney  at  law,  Bcranton,  Pa.l 

January  12,  1912. 
Col.  Jambs  Abobbald,  Pottsville,  Pa, 

Deab  Sib:  Judge  Archbald,  under  date  of  January  2,  1912,  wrote  me  from 
Florida  in  regard  to  the  matter  lie  was  speaking  to  you  about  and  for  whicli  an 
application  had  been  made  to  the  Girard  estate.  In  his  letter  he  stated  that 
he  had  written  you  and  you  would  advise  me  of  the  result  of  the  application, 
which  I  should  expect  shortly  after  the  close  of  this  month.  Since  tiie  receipt 
of  the  Judge's  letter  the  other  gentlemen  interested  have  been  to  see  me  several 
times  regarding  it  and  to  see  what  information  I  had.  I  wish  you  would  let 
me  know,  if  convenient,  what  disposition  was  made  of  the  application. 
Yours,  very  truly, 

Jamks  F.  Bell. 
A  true  copy. 

James  Abchbald,  Jr. 


Janauby  18,   1912. 
Hon.  R.  W.  Abchbald,  Scranton,  Pa. 

Deab  Sib  :  At  the  meeting  of  the  committee  on  Girard  estate  without  the  city 
held  on  Thursday,  January  4,  1912,  the  following  action  was  taken : 

''  Consideration  of  the  application  of  Messrs.  R.  W.  Archbald  and  others  for 
a  lease  of  the  Packer  No.  3  and  No.  4  culm  banks  was  postponed  pending  the 
conclusion  of  the  negotiations  with  the  Lehigh  Valley  Goal  Co.  relative  to  the 
renewal  of  the  colliery  leases  in  which  these  culm  banks  are  now  included.*' 

Supt.  Kirkpatrick  and  I  had  a  meeting  with  General  Manager  Waniner,  of 
the  Lehigh  Valley  Coal  Co.,  yesterday  with  reference  to  the  renewal  of  the 
colliery  leases,  and  it  is  probable  that  these  will  be  definitely  settled  within  the 
next  two  months. 

Very  respectfully,  yours,  James  Abchbald,  Jr., 

Engineer  Oirard  Estate, 
A  true  copy. 

James  Abchbald,  Jr. 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Archbald,  your  report  shows 
that  Packer  No.  4  contained  48,705  tons  to  be  shipped  or  to  be  won. 
Is  that  correct? — A.  Yes,  sir, 

Q.  That  is  Packer  Eastern  No.  4  ? — A.  Eastern  No.  4 ;  yes,  sir. 

Q.  Your  report  shows  that  in  Packer  No.  3  there  are  472,678  tons 
to  be  won;  that  is,  coal  to  be  taken  out  and  shipped? — A.  Yes,  sir. 

Q.  A  total  of  something  over  520,000  tons  in  those  two  dumps? — 
A.  Y^  sir. 

Q.  Were  these  packers  about  the  average  packer  dumps? — A.  I 
consider  them  below  the  average. 

Q.  How  much  below  the  average? — A.  That  would  be  merely  a 
matter  of  opinion.  I  would  say  not  very  much  below.  At  the  time 
this  matter  came  up  Packer  No.  3  dump,  which  was  the  larger  one, 
was  marked  on  our  maps  "  Slate  bank,'  and  we  had  an  idea  that  it 
was  very  much  poorer  than  any  bank  we  had,  as  you  will  notice  from 
my  statements  in  the  letters,  and  after  making  those  tests  we  found 
that  it  was  practically,  as  far  as  concerns  where  there  was  coal,  an 
average  bank.  There  are,  however,  large  deposits  of  rock  and  slate 
that  are  more  or  less  separate  banks,  but  intermixed  with  the  coal 
banks,  so  that  it  is  undouotedly  below  the  average ;  and  No.  4  eastern 
bank  is  very  much  below  the  average.  That  is  really  a  slate  bank 
and  not  a  coal  bank. 

Q.  That  is  the  smaller  bank? — A.  Yes. 

Q.  The  48,000-ton  bank?— A.  Yes. 

Q.  This  bank  showed  15  per  cent  prepared  sizes,  did  it  not? — A. 
Yes,  sir. 
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Q,  And  it  showed  14  per  cent  buckwheat  and  12  per  cent  rice.  Is 
not  that  a  little  above  the  average  bank? — A.  I  think  you  are  wrong 
about  those  percentages.  They  would  be  bigger  than  you  quote. 
Those  are  the  percentages  of  the  whole  content.  The  percentages  of 
coal — well,  yes;  if  you  do  not  care  to  go  into  detail,  it  does  show 
better.  But,  as  I  explained  to  you  in  the  committee,  the  hand  tests 
always  show  a  much  larger  proportion  of  prepared  coal  than  we  are 
able  to  get  out  of  the  bank  under  any  conaitions.  At  that  time  you 
asked  me  what  the  average  was,  and  I  said  between  5  and  10  per 
cent;  and  I  find  on  examination  last  year  our  banks  averaged  8 
per  cent. 

Q.  This  bank,  on  hand  tests,  averaged  15  per  cent? — A.  Yes,  sir; 
but.  if  I  were  making  that  estimate  for  a  buyer  or  operator  I  would 
cut  that  down  50  per  cent  at  least,  and  say  we  would  get  only  one- 
half  of  that  so  far  as  actual  shipments  are  concerned. 

Q.  That  would  be  about  7i  per  cent?^ — A.  Yes;  that  would  be 
about  our  average ;  8,  per  cent  is  our  average. 

Q.  Then  this  is  about  an  average  bank,  is  it  not? — A.  No,  sir. 

Q.  Within  one-half  of  1  per  cent  of  an  average  bank? — A.  No,  sir. 

Q.  The  difference  between  7^  and  8  per  cent? — A.  No.  It  con- 
tains too  much  rock  to  be  an  average  bank. 

Q.  And  vet  your  hand  tests  showed  15  per  cent  prepared  sizes  ? — 
A.  Yes  5  wnere  there  is  coal.  But  a  large  part  of  the  bank  is  rock, 
and  it  is  undoubtedly,  in  my  mind,  not  an  average  bank,  but  not 
very  much  below  the  average.  I  would  say  this  bank  and  the  Oxford 
bank  are  about  on  a  par.    I  consider  the  Oxford  below  the  average. 

Q.  As  to  whether  it  is  an  average  bank  or  not  depends  on  your 
judgment  as  to  how  much  refuse  is  there  besides  real  coal? — A.  Yes. 

Q.  Suppose  this  bank  contains  46,000,000  cubic  feet  and  472,000 
tons  of  coal  to  be  won;  is  not  that  a  pretty  good  average? — A.  Yes; 
but  we  would  not  win  that  much,  quite. 

Q.  That  is  what  your  report  shows  ? — ^A.  Very  true. 

Q.  Four  hundred  and  seventy-two  thousand  tons  in  Packer  No.  3 
bank  to  be  won? — A.  Verv  true. 

Q.  And  48,000  tons  in  Packer  No.  4  to  be  won  ? — A.  Yes. 

Q.  And  if  that  much  coal  can  be  won  out  of  46,000,000  feet  cubic 
contents,  that  is  a  good  content,  is  it  not? — A.  Well,  I  would  say  it 
was,  offhand,  in  that  respect.  It  is.  however,  not  an  average  bank; 
it  is  not  up  to  the  average. 

Mr.  Manager  Webb.  That  is  all.  The  witness  is  with  the  respond- 
ent. 

Cross-examination  by  Mr.  Worthington  : 

Q.  Had  any  part  of  Packer  No.  3  culm  bank  been  taken  away  at 
any  time  from  the  wav  it  was  originallv  made? — ^A.  No;  not  Packer 
No.  8. 

Q.  Not  Packer  No.  3?— A.  Yes;  by  the  Lehigh  Valley  Railroad 
Co.  It  had  taken  some  under  a  track  which  they  expected  to  put  in 
that  ran  through  the  bank.  They  took  some  of  that  away — the  Le- 
high Valley  Railroad  Co.— and  delivered  it  to  the  Lehigh  Valley 
Coal  Co. 

Q.  Did  they  use  the  part  that  they  removed  to  put  their  road  in 
there? — A.  What  the  road  was  built  on,  of  course,  they  did  not  re- 
move, but  the  bank  that  was  rendered  unavailable  by  reason  of  prep- 
aration by  the  road  was  removed  by  them  and  taken  to  Packer  No.  4 
breaker;  that  is,  No.  3. 
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Q.  Mr.  Witness,  wiU  you  look  at  this  letter  dated  November  20, 
1911,  purporting  to  have  your  signature,  and  to  be  addressed  to  Judge 
Archbald,  and  tell  me  whether  that  is  one  you  have  read?  I  was 
out  of  the  Chamber  part  of  the  time  while  the  letters  were  being  read 
by  the  Secretary. — A.  A  letter  of  Judge  Archbald?    Let  me  see  it. 

Q.  No;  a  letter  from  you  to  Judge  Archbald.  Let  me  show  it  to 
you, — A.  No,  sir;  that  was  not  included;  I  must  have  omitted  it.  I 
think  I  have  it  here.    It  should  have  been  included. 

Q.  I  would  like  to  have  that  read,  then. — ^A.  I  must  have  taken  it 
out  by  mistake. 

Q.  It  may  be  read  from  the  record,  Mr.  Webb,  I  presume,  without 
explaining  it  ? 

Mr.  Manager  Webb.  Oh,  yes. 

The  Wftness.  I  overlooked  it.    I  have  not  got  it. 

Mr.  WoRTHiNGTON.  It  is  on  page  1577. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  79. 

November  20,  1911. 
Hon.  R.  W.  Abchbald,  Scranton,  Pa. 

My  Dear  Uncle  Wodrow  :   I  received  your  letter  of  November  17.     I  am 

not  sure  whether  the  bank  about  which  you  spoke  to  Mr.  Warriner  is  the 

Packer  No.  S  bank  or  the  upper;  that  is,  Eastern  No.  4  bank.    Neither  of  these 

banks  is  very  good,  and  would  hardly  warrant  a  separate  operation.    It  would 

pay  the  Oxford  Coal  Co.,  however,  to  take  them,  which  is  probably  your  Idea. 

Mr.  Hill,  managing  director  of  the  Oxford  Coal  Co.,  some  time  ago  asked  me  for 

the  eastern  Packer  No.  4  bank,  and  I  promised  to  take  the  matter  up  with  Mr. 

Warriner  for  him  as  soon  as  I  could  make  a  survey  to  show  the  exact  location 

of  the  bank.    This  has  not  yet  been  done. 

The  Oxford  royalty  rates  are  as  follows: 

CentB. 

Size  No.  1,  prepared 45 

Size  No.  2,  pea 30 

Size  No.  3,  buckwheat 1i> 

Size  No.  4,  rice 7g 

Size  No.  5.  barley 5 

The  colliery  rates,  which  are  also  paid  on  all  culm -bank  coal  prepared  by 

collieries,  are  at  present: 

Contg. 

Size  No.    1 40 

Size  No.    2 36 

Size  No.   3 23 

Size  No.   4 10 

Size  No.    5 5 

As  these  two  banks  are  not  first  class,  the  board  of  directors  of  city  trusts 
may  be  willing  to  have  them  worked  under  the  Oxford  royalty  rates  if  taken 
by  the  Oxford  Coal  Co.  Otherwise  they  will  probably  want  the  full  colliery 
rates,  and  that  will  be  increased  on  size  No.  1  when  the  present  leases  expire 
on  December  31,  1918. 

I  shall  be  glad  to  see  you  with  reference  to  this  matter  whenever  you  come 
down.     I  hope  you  can  arrange  to  stay  overnight  with  us. 
Very  sincerely,  yours, 

Jamfs  Archbald,  Jr. 

Q.  (By  Mr.  Worthington.)  Now,  Col.  Archbald,  you  spoke  on 
your  examination  by  Mr.  Webb  about  conclusions  reached  after 
making  tests.  When  were  those  tests  made? — A.  Very  late  in  De- 
cember. 

Q.  T^t  December?— A.  Of  1911. 

Q.  They  were  made,  then,  after  this  letter  of  November  20,  1911^ 
was  written? — A.  Yes,  sir.    I  had  to  make  my  report  very  promptly, 
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and  I  had  no  time  to  go  over  it  personally.  The  calculations  were 
made  in  my  office  and  checked  up  in  my  office.  I  did  not  pass  any 
judgment  on  what  there  was. 

Q.  In  this  letter  you  say  that  neither  Packer  No.  8  bank  nor  the 
Eastern  No.  4  bank  is  very  good.  What  was  the  information  you 
were  going  on  when  you  wrote  that  letter? — A.  Just  my  opinion, 
having  looked  them  over.  I  had  no  information  at  all.  As  I  say, 
they  were  marked  "  Slate  banks  "  on  my  map,  and  I  wanted  to  warn 
Judge  Archbald  that  they  were  not  good  banks. 

Q.  When  were  the  Oxford  royalty  rates,  referred  to  in  this  letter 
just  read,  put  in  force? — A.  I  will  have  to  refresh  my  memory. 
[After  referring  to  paper.]     On  July  1,  1904. 

Q.  Why  were  those  rates  adopted  for  the  Oxford  instead  of  tak- 
ing the  rates  made  by  the  Lehigh? — A.  They  were  on  the  plea  of 
the  North  American  Coal  Co.,  at  that  time  a  lessee,  that  the  bank 
was  a  poor  bank,  which  we  admitted  for  the  Girard  estate,  and  re- 
duced the  rate. 

Q.  Your  judgment,  now,  if  I  understand  you,  is  that  Packer  No.  B 
and  the  Oxford  bank  are  about  on  a  par? — A.  Yes,  sir. 

Q.  They  are  about  the  same? — A.  Yes,  sir. 

Q.  Can  you  tell  us  anything  about  any  deposit  of  rock  having 
been  made  on  Eastern  No.  4  bank? — A.  No;  not  specially.  There 
is  rock  all  through  the  bank,  and  there  are  ridges  of  rock  running 
through  it.  Rock  was  dumped  in  one  place,  coal  in  another,  and 
so  on,  and  they  were  not  separated  very  carefully. 

Q.  Is  there  not  what  you  call  a  rock  pile  adjacent  to  Eastern 
No.  4? — A.  you  asked  me  about  No.  3. 

Q.  Oh,  yes. — A.  In  our  Eastern  No.  4  bank  there  is  a  rock  dump 
right  close  to  it,  adjacent  to  it. 

Q.  How  did  that  rock  get  there? — A.  It  was  deposited  there  by 
the  Lehigh  Valley  Coal  Co. 

Q.  Do  you  remember  that  you  stopped  them A.  Yes,  sir. 

Q.  When  they  were  piling  that  rock  on  the  dump  ? — A.  I  have  had 
occasion  to  do  so  within  the  past  10  days  again. 

Q.  You  did  that  on  behalf  of  the  Girard  estate,  the  lessor? — A. 
Yes,  sir. 

Q.  You  say  the  Lehigh  Valley  has  been  putting  rock  over  that 
dump  lately? — ^A.  Not  over  it,  but  adjacent  to  it,  so  as  to  practically 
cut  it  off.  The  danger  would  be  that  they  would  cut  it  off  so  that 
nobody  could  take  it  but  themselves. 

Q.  Yes;  and  you  stopped  that  again? — A.  Yes,  sir. 

Q.  Col.  Archbald,  it  appears  in  the  correspondence  that  you  have 
read  that  the  name  of  your  uncle,  Judge  Archbald,  was  used  all 
through  the  correspondence.  I  want  to  ask  you  whether  at  any  time 
there  was  any  suggestion  from  him,  or  from  anybody  else,  that  the 
fact  that  he  was  interested  in  this  proposed  leasing  of  Packer  No. 
3  should  be  concealed  from  anybody? — A.  No,  sir.  I  said  to  him, 
"Of  course  you  understand  that  your  name  will  appear,''  and  he 
said,  "  Of  course ;  I  understand  that,  and  desire  it." 

Mr.  WoRTHiNGTON.  That  is  all. 

Mr.  Manager  Webb.  That  is  all,  Mr.  President.  This  witness  may 
be  excused,  so  far  as  the  managers  on  the  part  of  the  House  are 
concerned. 
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Mr.  WoRTHUfGTOK.  Just  one  moment. 

Q.  (By  Mr.  WoKrsaNeToir.)  Did  vou  hare  a  ikiap  made,  or  did 
you  prepare  a  map,  sbowing  the  relative  situation  of  the  Oxford 
dump  and  the  packer  dumps? — ^A.  I  did. 

Q.  Is  this  the  map  [exhibiting  blue  print]  ? — ^A.  It  is. 

Q.  Is  it  correct? — ^A.  Yes,  sir. 

Mr.  WoKTHiNGTON.  I  should  like  to  have  this  map  marked  now 
simply  for  identification.  We  will  have  to  use  it  when  we  come  to 
our  testimony. 

The  PttB0n»NT  pbo  tbmpobb.  It  will  be  so  marked. 

The  map  referred  to  was  mailed  for  identification  ^  U.  S.  S.  Ex- 
hibit M." 
'   Mr.  WoBTHiNGTON  (to  Mr.  Manager  Webb) .  Do  you  want  to  see  it  ? 

Mr.  Manager  Webb.  No,  sir. 

Mr.  WoRTHiNGTON.  It  is  not  put  in  evidence.  It  is  simply  marked 
for  identification.    Mr.  President,  this  witness  may  be  discharged. 

The  PRESmsKT  pro  tempobe.  The  witness  is  finally  discharged. 

Mr.  Manager  Webb.  Mr.  President,  after  you  have  satisfied  your- 
self that  James  F.  Bell  has  been  subpoenaed  to  attend  this  triaf.  and 
as  he  has  either  failed  or  refused  to  do  so,  we  ask  for  the  following 
order. 

The  Secretary  read  as  follows : 

Ordered,  That  an  attachment  do  issue  in  accordance  with  the  rules  of  the 
Senate  of  the  United  States  for  one  James  F.  Bell,  a  witness  heretofore  duly 
subpcBnaed  in  this  proceeding  on  behalf  of  the  managers  on  the  part  of  the 
House  of  Representativefl. 

The  pREsmEKT  pro  tempore.  Is  there  objection  to  the  order  just 
read  ?  If  not,  it  will  be  considered  as  agreed  to  by  the  Senate,  and 
the  attachment  will  be  prepared  and  will  be  issued. 

Mr.  Manager  Cl.ayton.  Mr.  President,  I  believe  the  witness  Mr. 
Warriner,  who  has  been  examined,  was  not  formally  discharged.  I 
will  ask  now  that  he  may  be  formally  discharged. 

Mr.  WoRTHTNOTON.  We  have  no  objection. 

The  President  pro  tempore.  Without  objection,  it  is  so  ordered. 
The  witness  Mr.  Warriner  is  finally  discharged. 

Mr.  Manager  Clayton.  Mr.  President,  I  desire  to  say  that  we  had 
expected  to  nave  several  other  witnesses  right  at  this  juncture,  to 
conclude  the  testimony  under  the  particular  articles  now  under  con- 
sideration, but  we  have  just  ascertained  that  several  of  these  wit- 
nesses are  not  present  this  afternoon.  So  I  have  requested — and 
I  hope  it  meets  the  approval  of  the  Chair — ^the  Sergeant  at  Arms  to 
notify  all  absent  witnesses  on  the  part  of  the  managers  of  the  House 
of  Representatives  who  have  not  heretofore  testified  to  be  in  attend- 
ance upon  the  session  of  the  Senate  sitting  as  a  Court  of  Impeach- 
ment to-morrow,  as  we  expect  to  get  through  with  all  the  testimony 
which  the  managers  shall  offer  to-morrow,  or  certainly  by  Saturday. 
We  hope  and  expect  to  get  through  with  the  examination  of  all  of 
our  witnesses  bjr  Saturday  at  the  furthest 

In  the  meantime,  Mr.  President,  we  will  now  examine  witnesses 
touching  other  counts  in  the  articles  of  impeachment  than  those 
that  have  been  under  immediate  consideration  this  afternoon. 

Mr.  WoRTHiNGTON.  Mr.  President,  I  should  like  to  have  an  under- 
standing, if  it  be  agreeable  to  the  Senate  and  to  the  managers,  that 
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we  shall  not  be  expected  to  begin  introducing  evidence  on  behalf  of 
Judge  Archbald  until  Monday  morning.  It  is  likely  that  the  testi- 
mony on  the  ^art  of  the  managers  will  last  until  some  time  on  Sat- 
urday, and  it  is  very  embarrassmg  to  ask  witnesses  to  be  here,  all  of 
whom,  of  course,  are  very  anxious  not  to  come,  or  to  get  away 
as  soon  as  possible.  We  do  not  want  to  have  to  get  them  nere  and 
keep  them  over  Sunday  if  it  can  be  avoided. 

It  would  also  give  us  an  opportunity  to  go  over  the  testimony 
that  has  been  taken  and  arrange  the  order  of  our  defense.  It  would 
be  a  great  accommodation  to  us.  Perhaps  we  could  eliminate  a  ^ood 
deal,  oecause  we  think  the  managers  have  proved  a  good  many  thmgs 
which  we  expected  we  would  have  to  prove  ourselves. 

The  PREsmsNT  pro  tempore.  That  will  be  for  the  determination  of 
the  Senate.  Could  not  the  l*espondent  have  here  some  one  witness 
whose  testimony  he  knew  would  be  quite  lengthy 

Mr.  WoRTHiNGTON.  No ;  we  could  not  do  that. 

The  President  pro  tempore.  And  have  him  in  attendance  and 
begin  on  Saturday  ?  Counsel  will  realize  the  fact  that  expedition  is 
of  the  utmost  importance  to  the  Senate  at  this  time. 

Mr.  WoRTHiNGTON.  We  certainly  understand  that. 

Mr.  PoMBRENE.  May  I  ask  counsel  how  long  he  anticipates  their 
testimony  will  take? 

Mr.  WoRTHiNGTON.  That  is  an  exceedingly  difficult  question  to 
answer^ut  I  should  think  we  would  be  able  to  close  it  next  week. 

The  President  pro  tempore.  The  Chair  would  not  undertake  the 
responsibility  of  saying  that  the  session  would  be  suspended  on  Sat- 
urdav  before  the  expiration  of  the  regular  hour.  That  would  be  for 
the  iSenate  to  determine. 

Mr.  WoRTHiNGTON.  Well,  I  hope  that  we  may  have  some  friend  in 
the  Senate  who  will  make  that  motion.  I  understand  we  can  not 
make  it. 

The  President  pro  tempore.  "WTiat  is  the  pleasure  of  the  Senate 
in  regard  to  it? 

Mr.  Manager  Clayix)n.  I  desire  to  make  one  observation. 

The  Prestoent  pro  tempore.  The  manager  will  pardon  the  Chair 
for  a  moment  ? 

Mr.  Manager  Clayton.  Certainly. 

The  President  pro  tempore.  If,  perchance,  the  managers  should 
conclude  to-morrow,  it  would  be  a  very  serious  matter  to  the  Senate 
at  this  stage  to  lose  a  whole  day.  It  might  necessitate  the  loss  of  the 
entire  time  that  is  usually  dedicated  to  other  matters. 

Mr.  Alanager  Clayton.  May  I  be  permitted  to  say  that  I  do  not 
think  we  can  conclude  the  examination  to-morrow  of  the  witnesses 
on  behalf  of  the  managers  on  the  part  of  the  House?     But  I  ex- 

t)ressed  the  belief  and  tne  hope  that  we  would  be  able  to  do  so  at 
east  by  Saturday.  Since  I  have  conferred  with  some  of  my  associ- 
ates, we  think  it  unlikely  that  we  can  conclude  the  examination  of 
our  witnesses  to-morrow,  but  we  are  still  of  the  opinion  that  we  can 
do  so  on  Saturday. 

Of  course,  the  managers  will  be  ready  to  do  whatever  the  Senate 
may  determine,  just  as  they  have  heretofore  expressed  their  willing- 
ness to  always  await  the  pleasure  of  the  Senate  in  the  conduct  of  this 
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proceeding.  If  we  should  conclude  Saturday  and  the  Senate  should 
think  it  wise  and  proper,  or  for  any  other  reason  suflScient  to  the 
Senate,  that  the  examination  should  be  postponed  until  Mondaj', 
the  managers  would  not  offer  any  objection.  They  simply  hold  them- 
selves in  readiness  at  all  times  to  meet  the  wishes  of  the  Senate. 

The  PREsmENT  pro  tempore.  Would  it  be  sufficiently  early,  the 
Chair  would  inquire  of  the  counsel  for  the  respondent,  to  have  that 
matter  determined  to-morrow? 

Mr.  WoRTHiNGTON.  Ycs,  Mr.  President. 

The  PREsmENT  pro  tempore.  The  Chair  would  suggest  that  it  be 
postponed  until  then,  and  an  opportunity  be  given  for  conference. 

Mr.  WoRTHiNGTON.  Very  well;  but  the  difttculty  about  that  is  that 
most  of  the  witnesses  come  from  Scranton,  and  in  order  to  get  here 
one  day  they  have  to  leave  there  about  noon  the  day  before. 

Mr.  Root.  Mr.  President,  I  offer  the  following  or.der. 

The  President  pro  tempore.  The  proposed  order  will  be  read. 

The  Secretary  read  as  follows: 

Ordered,  Tliat  the  evidence  of  the  managers  upon  their  ease  in  chief  be  con- 
cluded Saturday,  December  14,  and  the  evidence  of  the  defense  be  commenced 
Monday,  December  16,  at  1.30  o'clock  p.  m. 

The  PREsmBNT  pro  tempore.  Is  there  objection  to  the  order  just 
presented  ? 

Mr.  Manager  Clayton.  Mr.  President,  may  I  be  heard  briefly? 

The  President  pro  tempore.  Mr.  Manager. 

Mr.  Manager  Clayton.  Mr.  President,  I  understand  that  if  that 
order  were  adopted  now  the  Senate  could,  and  I  apprehend  would, 
for  good  reasons  modify  it  to  whatever  extent  might  meet  the  judg- 
ment of  the  Senate. 

We  are  of  the  opinion  that  we  can  conclude  the  examination  of 
our  witnesses  in  chief  in  the  presentation  of  this  case  by  the  end  of 
Saturday's  session.  Of  course,  Mr.  President,  whether  we  will  be 
able  to  do  that  is  dependent  upon  two  things.  First,  we  may  not  be 
able  to  get  all  our  witnesses  here  by  Saturday.  We  are  doing  our 
best.  I  directed  the  attention  of  the  Chair  this  afternoon  to  the 
absence  of  some  of  them  and  mentioned  the  efforts  that  we  were 
making  further  to  have  those  witnesses  here. 

Assuming  that  those  witnesses  are  all  here,  so  that  we  may  have 
the  opportunity  to  examine  them,  the  matter  then  will  be  conditioned 
somewiiat  upon  the  length  of  time  occupied  in  the  cross-examination, 
but  we  apprehend  that  the  cross-exam mation  will  not  be  very  long. 

So  far  as  the  lights  which  are  now  before  us  can  enter  into  the 
solution  of  the  question,  we  think  we  can  agree  to  get  through  with 
the  testimony  in  chief  by  Saturday.  But  I  desire  to  say,  Mr.  Presi- 
dent, that  should  any  good  reason  appear,  we  may  be  called  upon  to 
ask  the  Senate^  at  the  proper  time,  snould  the  occasion  arise,  for  a 
modification  of  the  order. 

The  PREsmEKT  pro  tempore.  It  will  always  be  within  the  power 
of  the  Senate,  of  course,  to  modify  the  order.  Is  there  objection  to 
the  order  which  has  just  been  reaa?  If  not,  it  will  be  considered  as 
adopted  by  the  Senate.  The  managers  will  proceed  with  the  other 
witnesses. 

Mr.  Manager  Clayton.  We  will  call  the  witness  James  R.  Dainty. 
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James  R.  Dainty  appeared,  and,  having  been  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Dainty,  where  do  you  live? — ^A. 
Scranton,  Pa. 

Q.  Where  were  you  last  May  when  the  House  of  Bepresentatives 
sent  a  subpoena  for  you  to  appear  before  the  Judiciary  Committee  ? — 
A.  Fishing. 

Q.  Where  were  you  fishing? — A.  In  the  Pocono. 

Q.  Where  is  that  ? — A.  It  is  in  Monroe  County. 

Q.  Monroe  County,  Pa.? — A.  Pennsylvania,  yes;  about  40  miles 
from  Scranton. 

Q.  How  long  did  you  fish? — A.  I  fished  most  of  the  season. 

Q.  You  were  fishing  all  the  time  the  Sergeant  at  Arms  was  trying 
to  find  you  that  you  might  come  here  and  testify  in  this  case? — A.  I 
was  fishing  most*  of  the  time,  when  I  was  not  automobiling. 

Q.  You  were  automobiling  and  fishing,  and  you  knew  the  House 
of  Representatives  wanted  you  here  to  testify  in  this  case? — A.  Not 
to  my  knowledge. 

Q.  You  had  heard  of  it  ? — A.  Indirectly. 

Q.  You  left  your  family  in  Scranton  when  you  went  fishing? — 
A.  Some  of  my  family. 

Q.  They  notified  you  that  the  Sergeant  at  Arms  had  been  there 
hunting  for  you  and  looking  for  you — the  papers  were  full  of  it — and 
you  kept  on  fishing  and  automobiling? — A.  They  did  not. 

Mr.  WoRTHiNOTON.  Mr.  President,  I  do  not  quite  understand  what 
this  has  to  do  with  the  case,  unless  it  is  proposed  to  show  that  Judge 
Archbald  was  xioncealing  the  witness. 

Mr.  Manager  Webb.  I  want  to  show  the  character  of  the  witness 
before  we  examine  him. 

Mr.  WoRTHiNOTON.  If  you  want  to  show  he  is  an  adverse  witness, 
before  you  ask  him  questions  about  the  case 

Mr.  Manager  Webb.  I  think  I  have  a  perfect  ri^t  to  ask  this  wit- 
ness why  he  did  not  appear  last  May  when  he  w^  subpoenaed  by  the 
House  of  Representatives. 

Mr.  WoRTHiNGTON.  It  secms  to  me  we  are  not  engaged  in  trying 
the  witness,  but  Judge  Archbald,  and  if  the  counsel  will  show  that 
they  propose 

Mr.  Manager  Webb.  Mr.  Worthington  tried  a  witness  the  other  day 
in  this  respect  very  much  like  it. 

The  PREsroENT  pro  tempore.  In  view  of  the  facts  already  brought 
out,  the  manager  will  proceed. 

Q.  (By  Mr.  Manager  Webb.)  Do  you  know  Judge  Archbald? — 
A.  I  do. 

Q.  Have  you  ever  been  to  his  ofiice  in  Scranton? — A.  Yes,  sir. 

Q.  How  often? — A.  A  number  of  times. 

Q.  How  many  ? — A.  Probably  a  dozen  times  or  more. 

Q.  Within  what  time? — A.  Within  the  past  two  years. 

Q.  What  did  you  call  on  him  about?  What  was  your  business? — 
A.  Sometimes  I  would  go  in  while  passing  by  and  say  "  How  do  you 
do  "  to  him,  and  go  on. 

Q.  Well,  at  other  times  what  did  you  discuss  with  him  in  the  way 
of  business? — A.  Well,  I  was  requested  to  call  there. 

Q.  By  whom? — A.  Mr.  Williams. 
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Q.  E.  J.  WilliaaM?— A.  Yes,  sir. 

Q.  Did  you  call  ? — ^A.  Two  or  three  days  after  that  I  did. 

Q.  You  did  call,  you  say  ? — A.  Two  or  three  days  afterwards. 

Q.  You  did  call,  then? — A.  Yes,  sir. 

Q.  What  did  Williams  tell  you  to  call  there  for  ? — A.  He  said  the 
judge  requested  to  see  me.    He  did  not  say  what  for. 

Q.  In  consequence  of  what  Williams  told  you,  did  you  go  to  see 
the  jud^;  and  if  so,  what  did  the  judge  tell  you  and  what  did  you 
tell  the  judge? — ^A.  I  went  there  to  see  the  judge. 

Q.  Proceed. — ^A.  He  wanted  to  see  me  to  obtain  the  address  of  the 
Everharts.  He  was  desirous  of  closing  up  scxne  matter  pertaining 
to  the  little  Katydid  culm  bank  with  the  heirs  of  the  I^verharts.  I 
said,  '^  Do  you  expect  to  write  to  them  and  get  in  communication 
that  way  ?  "  He  thought  so ;  he  said,  "  Yes."  1  said  he  would  have  a 
very  hard  time  in  getting  any  satisfaction  in  correspondence  with 
those  people,  because  most  of  tnem  were  ladies,  and  to  my  knowledge 
knew  absoluteljr  nothing  about  this  particular  property  in  question; 
that  the  best  thing  to  do  was  to  see  tnem  and  explain  it  to  them. 

Q.  You  are  referring  to  the  Katydid  property  now? — A.  That  is 
the  property  that  he  caUed  me  in  to  talk  about. 

Q.  Tne  Katydid  culm  bank  ? — ^A.  Yes,  sir. 

Q.  AU  ri^ht  Gro  ahead. — A.  However,  I  said  maybe  I  would  be 
going  to  Philadelphia  myself  shortly,  and  if  I  did  I  would  bring  it 
to  their  attention  and  explain  it  to  them.  Some  two  months  or  so 
after  that  I  was  in  Philadelphia  and  talked  the  matter  ov&r  with 
them,  and  explained  to  them  their  equity  as  near  as  I  could,  assiun- 
in^  that  they  owned  the  culm  that  was  on  the  surface,  the  one-half, 
oicourse,  the  other  half  belonging  to  the  Hillside.  That  family,  com- 
posed of  five  people,  owned  one  hundred  and  twenty-fifth  part  each, 
and  they  wantea  to  know  what  it  was  worth.  Of  course,  I  knew 
something  of  the  transaction,  of  the  selling  price,  and  of  the  purchase 

Srice,  and  I  said  it  was  probable  that  if  they  got  two  or  three  hun- 
red  dollars  each 

Q.  As  far  as  we  are  concerned  you  need  not  tell  your  conversation 
with  the  Everiiart  heirs.  After  you  had  sp<^n*^  to  the  Everiiart 
heirs,  did  you  go  back  and  see  the  jud^e  after  you  had  gone  to  Phila- 
delphia to  see  them? — ^A.  I  do  not  thmk  that  I  saw  the  judge  after 
that  for  a  long  time.    It  niay  have  been  a  month  or  more. 

Q.  You  went  up  there  for  the  judge? — A.  Went  where  for  the 
judge  ? 

Q.  To  Philadelphia  to  see  the  Everhart  heire. — A.  No,  sir. 

Q.  How  did  ^ou  happen  to  be  interested,  then,  in  the  Katydid  culm 
bank  after  talking  with  Judge  Archbald? — ^A.  I  was  not  interested 
in  the  Katvdid  culm  bank  after  talking  with  Judge  Archbald  at  all, 
because  I  frequently  visited  the  Eveiiiarts. 

Q.  You  did  ^o  to  see  the  Everharts  almost  immediately  after  your 
conversation  with  Jud^  Archbald  about  the  Everhart  interest  in 
the  Kafydid  ? — A.  I  said  probably  two  months  afterwards. 

Q.  Wnen  was  your  conversation  with  the  judge? — A.  Two  months 
prior  to  that  time. 

Q.  What  month  was  that? — A.  I  do  not  remember  the  exact  date. 
It  was  some  time  during  the  negotiations  of  the  Laurel  Line.  That 
probably  could  fix  the  date.    I  €U>  not  remember  it  myself. 
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Q.  That  is,  the  sale  of  property  to  the  Laurel  Line? — A.  Yes; 
somewhere  along  that  time. 

Q.  By  Judge  Archbald? — A.  By  Williams  or  Archbald  or  who- 
ever was  selling  it. 

Q.  That  continued  from  December,  1911 — really  from  November, 
1911 — until  April  13,  1912.  Now,  can  you  not  tell  us  a  little  more 
definitely  when  that  first  conversation  oi  yours  was  with  him  ? — A.  I 
do  not  remember  when  the  first  conversation  was,  because  it  was  im- 
material, and  I  did  not  charge  my  memory  with  it.  I  did  not  think 
anything  of  it  because  I  was  not  interested  one  way  or  the  othei*. 

Q.  Had  you  before  talked  with  the  Everhart  heirs  about  their 
interest  in  this  Katydid  culm  bank? — A.  No;  because  no  one  ever 
thought  they  had  any  interest. 

Q.  Then  was  it  in  consequence  of  your  conversation  with  Judge 
Archbald  that  you  went  to  Philadelphia  to  talk-  with  them? — A. 
No;  not  necessarily  so.  I  was  going  to  Philadelphia.  I  did  not 
make  any  special  trip  to  Philadelphia  to  speak  to  them  in  regard  to 
this  culm  bank. 

Q.  That  is,  you  did  speak  to  them  after  you  had  arrived  in  Phila- 
delphia because  of  your  conversation  with  Judge  Archbald.  Is  that 
it  ? — A.  No ;  not  directly,  because  I  was  talking  to  them  about  a  great 
deal  of  other  matters  that  they  were  familiar  with  in  the  land  that 
they  owned. 

Q.  Did  you  mention  their  interest  in  the  Katydid  culm  bank? — A. 
I  certainly  did. 

Q.  Did  you  not  do  it  because  Judge  Archbald  had  spoken  to  you 
about  it? — ^A.  I  had  promised  the  judge  that  if  I  went  to  Philadel- 
phia I  would  call  their  attention  to  it,  and  see  what  they  thought 
about  it. 

Q.  If  you  had  told  that  a  moment  ago A.  I  did  tell  you  that 

before. 

Q.  After  you  came  back  from  Philadelphia  did  you  ever  have  any 
other  deal  with  Judge  Archbald  with  reference  to*^  an  800-acre  tract 
of  land  owned  by  the  Lehigh  Valley  Coal  Co.  ? — A.  Not  800. 

Q.  Well,  500  or  300,  or  whatever  number  it  was? — ^A.  I  had  no 
dealings  with  him  in  regard  to  that  because  that  did  not  belong  to 
Judge  Archbald. 

Q.  No ;  I  understand  it  did  not. — A.  The  judge  in  the  first  inter- 
view, in  talking  about  things,  said  to  me,  "  Dainty,  what  became  of 
your  Derringer  property  ?  "    I  said  I  had  disposed  of  it. 

Q.  Does  he  call  you  "  Dainty "  ? — A.  Sometimes.  I  said  I  had 
disposed  of  that  property.  He  said,  "Was  that  not  adjoining  to  the 
Derringer  property?"  I  said,  "Yes;  it  was;  the  adjoining  tract, 
some  1,G00  acres  adjoining  the  Derringer  property."  I  was  very 
familiar  with  the  Derringer  property,  bemg  neighbors  there  for  four 
or  five  years,  and  I  knew  that  the  Derringers  had  not  transferred 
over  their  leases  to  the  Valley.  During  the  conversation  he  said, 
"  Don't  you  think  you  could  get  the  Derringer  leases  for  the  Valley* 
You  know  the  property?"  1  said,  "Yes;  I  know  the  property;  I 
know  the  people ;  and,  as  I  understand  it,  the  difference  is  the  price — 
whether  the  Valley  wants  to  pay  enough  money;  they  could  get  it." 

Q.  I  want  to  see  if  we  understand  each  other.  Is  the  Derringer 
property  the  800  acres  in  which  these  Everhart  heirs  own  about  one- 
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fifth? — A.  Absolutely  nothing.  The  Everhart  heirs  own  absolutely 
nothing  of  the  Derringer  property. 

Q.  Who  do  own  it  I— A.  The  Derringer  heirs;  72  of  them. 

Q.  I  do  not  want  to  talk  about  the  Derringers. — A.  I  am  getting 
to  it.  • 

Q.  All  right;  go  ahead  then. — A.  I  said  it  is  possible  to  get  that, 
and  at  my  suggestion  I  said  that  the  Lehiffh  Valley  has  not  acquired 


"  Because  they  did  not  make  the  price  large  enough,  the  other  brothers 
«nd  sisters  having  sold  for  $100,000  each  for  the  two  leases."  He  said. 
"You  are  well  acquainted  with  Mrs.  Llewellyn?"  I  said,  "Yes." 
So  he  suggested  that  I  go  and  see  Mr.  Warriner  and  talk  the  matter 
over  with  him.  I  said,  "Well,  I  do  not  know  Mr.  Warriner  very 
well."  Of  course,  I  know  him  to  see  him,  but  I  did  not  know  him 
well  enough  to  approach  him  on  this  matter.  However,  I  said,  "  If 
you  come  in  contact  with  Mr.  Warriner  at  any  time,  I  would  thank 
you  if  you  would  mention  it,  and  I  will  go  down  later  and  probably 
so  over  the  matter  with  him."  He  said  something  about  what  would 
be  considered  for  my  services.  Well,  I  said,  I  did  not  know  that  I 
wanted  any  money,  but  they  had  a  piece  of  coal  at  Moosic  that  was 
detached  from  any  of  their  own  property — separate  and  away  from 
their  own  railroads— which  they  could  not  mine  under  any  condi- 
tions unless  they  shipped  it  over  some  other  road,  and  not  a  very 
choice  piece  of  property,  a  piece  that  they  have  held  for  a  number  of 
years. 

Q.  That  who  has  held  ? — ^A.  The  Lehigh  Valley,  with  the  expecta- 
tion of  making  some  exchange  with  one  of  the  other  companies  for 
f^ome  coal  somewhere  else  more  convenient  for  them  to  get.  I  said 
if  they  could  see  their  way  clear  I  would  consider  a  lease  on  that 
property  for  my  services.  Of  course,  I  realized  that  there  was  at 
least  a  year  or  two  years'  work  to  accomplish  what  was  set  out  for. 

Q.  Well,  is  that  aU?— A.  That  is  all. 

Q.  Did  you  ever  know  what  became  of  your  request  to  lease  325 
acres?  That  is  the  Morris  &  Essex  tract,  is  it  not? — A.  It  is  the 
Morris  &  Essex  warrant. 

Q.  Was  Judge  Archbald  to  help  you  get  the  lease  from  the  Lehigh 
Valley? — A.  He  was  not. 

Q.  For  the  326  acres?— A.  He  was  not. 

Q.  Why  did  you  mention  it  to  him  that  you  wanted  to  get  it  of 
the  Lehigh  Valley  for  services  you  were  going  to  render  the  judge? — 
A.  No,  no;  for  services  that  I  was  about  to  render  to  the  Lehigh 
Valley. 

Q.  Then  why  should  the  judge  be  interested  in  a  proposition  in 
which  nobody  else  seemed  to  be  interested  but  the  Lehigh  Valley, 
yourself,  and  the  Everhart  heirs? — A.  The  only  reason  I  could  see 
that  the  judge  would  be  interested  would  be  more  through  friend- 
ship. There  came  one  thing  after  another  that  developed  through 
our  conversation,  as  I  have  related. 

Q.  Friendship  for  whom? — A.  Probably  friendship  for  mvself. 

Q.  Although  he  sent  for  you  first? — A.  That  is  true,  and  I  gave 
him  the  information  he  asked. 
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Q.  I  ask  you  if  this  was  not  the  agreement,  that  you  were  to  help 
him  clear  up  whatever  little  lack  of  title  or  cloud  of  title  there  was 
on  any  land  he  was  interested  in,  and  in  turn  he  was  going  to  help 
you  secure  from  Warriner  this  325-aere  lease  ? — ^A.  No,  sir ;  no,  sir. 

Q.  Why  should  you  have  told*  Judge  Archbald  what  you  wanted 
to  get  from  the  railroad  in  the  way  of  compensation  foryour  serv- 
ices?— A.  I  have  explained  that.  The  juoge  said,  ''Wnat  would 
your  services  be  worth  for  obtaining  those  leases?  "  and  I  said  it  did 
not  need  any  money;  that  I  would  oe  satisfied  if  the  Lehi^  Valley 
could  see  their  way  clear  to  make  a  lease  to  me  of  the  Morris  & 
Essex  property. 

Q.  And  that  was  your  consideration  for  jetting  the  Everharts  to 
sell  to  the  Lehigh? — A.  That  was  my  consideration  for  getting  the 
Derringers  and  ISverharts  and  another  property  that  was  adjoining 
on  the  opposite  side  of  the  creek. 

Q.  And  the  judge  was  to  help  you  accomplish  those  desires,  was 
he  not? — A.  He  was  not. 

Q.  Then  tell  us  why  you  were  telling  the  judge  what  you  wanted 
done.— A.  I  was  not  telling  the  judge  what  I  wanted  done.  I  was 
answering  the  judge's  question. 

Q.  Why,  then,  can  you  tell  us,  should  he  have  wanted  to  know 
what  you  would  reauest  in  return  for  the  favors  you  did  the  railroad, 
and  you  told  him  tnat  you  would  like  to  have  tne  325-acre  tract?— 
A.  I  am  not  a  mind  reader. 

Q.  I  ask  you  if  Mr.  E.  J.  Williams  did  not  tell  you  that  the  judge 
wanted  to  see  you,  and  that  the  judge  could  help  you  make  that 
deal? — A.  I  say  no. 

Q.  Is  that  all  you  know  about  this  transaction? — ^A.  That  is  as 
far  as  the  transaction  went. 

Q.  You  never  got  the  325  acres? — A.  No;  never.  I  did  not  acquire 
the  lease. 

Q.  No ;  That  was  because,  was  it  not,  that  about  that  time  it  came 
out  in  the  newspapers  that  Judge  Archbald's  conduct  was  being 
examined  down  here  in  Washington,  and  this  whole  thing  stopped  ?— 
A.  Not  exactly  that. 

Q.  How  near  it  ? — A.  If  you  will  give  me  a  chance  to  explain  it, 
I  will  tell  you. 

Q.  Yes,  sir ;  proceed. — ^A.  The  reason  mostly  was  that  I  had  not  had 
an  opportunity  to  get  the  attention  of  Mr.  Warriner  to  finally  decide 
and  define  the  interests  and  what  I  should  get 

Q.  Mr.  Warriner  swore  that  his  engineer  did  majce  a  reipoTt  to 
him,  and  that  he  reported  to  Judge  Archbald  just  what  those  in- 
terests were.  Did  the  judge  never  tell  you  what  they  were? — ^A.  He 
did  not,  sir. 

Q.  You  say  Mr.  Warring  did  not  swear  to  that  ? — ^A.  Not  in  that 
respect;  no,  sir. 

Q.  I  understood  Mr.  Warriner  to  say  that  he  had  his  engineer. 
Mr.  Jessup,  or  some  engineer,  calculate  the  various  interests  that 
these  heirs  owned,  and  that  Mr.  Jessup  communicated  with  the  judge, 
or  that  he  communicated  with  the  judge. — ^A.  I  know  what  Cbe 
Everharts  own  myself;  it  was  not  necessary  for  the  judse  to  tell 
me  or  for  Mr.  Warriner  to  tell  me.  I  was  not  referring  to  mat  My 
statement  was  that  I  had  not  seen  Mr.  Warriner  to  go  into  the  matter 
to  define  what  interest  or  how  the  agreement  should  be  made  pro- 
viding that  I  accomplished  the  work  that  I  set  out  for — ^what  condi- 
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tions,  what  terms,  what  minimums,  what  royalties  should  be  placed 
on  this  property.  There  were  large  and  dimcult  conditions  there  to 
contend  with. 

Q.  The  reason  why  you  did  not  pursue  it  was  because  this  matter 
came  out  in  the  paper  that  Judge  Archbald's  conduct  was  being 
examined  ? — ^A.  I  nave  said 

Q.  You  said  a  while  ago,  when  I  asked  you  that  question,  "not 
altogether."  Is  not  that  one  of  the  reasons  why  you  did  not  prose- 
cute your  request  with  Warriner,  and  why  the  judge  did  not  persist 
and  help  you  further  in  it? — ^A.  No;  I  did  not  need  the  assistance  of 
the  judge  to  help  me  further.  If  Mr.  Warriner  was  satisfied  to  do 
that,  to  give  me  that  lease  in  consideration  of  my  obtaining  those 
leases,  it  was  up  to  Warriner :  and  if  Mr.  Warriner  said  he  could  not 
see  his  way  clear  to  give  me  tnat  lease,  then,  of  course,  I  had  nothing 
to  do. 

Q.  In  that  connection  you  can  not  explain  to  us  what  Judge  Arch- 
bald  was  to  do  toward  helping  you  to  get  the  lease,  or  whether  he  was 
to  do  anything  or  not? — A.  Judge  Archbald  was  to  do  nothing. 
What  was  there  to  do  ?    I  had  the  work  to  do. 

Q.  The  thing  he  wanted  done  was  to  get  a  lease  of  324  acres  of 
coal  land? — A.  The  thinff  that  he  wanted  to  do 

Q.  Just  a  moment.  You  knew  that  as  the  policy  of  the  L^igh 
Coal  Co.  was  not  to  lease  its  lands  vou  woula  have  to  have  more 
influence  to  get  it  than  your  own.  Is  not  that  true? — A.  If  the 
Lehigh  Valley  wanted  those  leases  sufficiently  bad  enough,  if  it  was 
to  their  interest  to  get  those  leases,  it  would  be  naturally  to  their 
interest  to  give  me  coal  in  compensation. 

Q.  Well,  vou  could  not  have  done  all  that  without  the  judge's 
intercession! — A.  It  simply  came  up  in  conversation. 

Q.  Did  you  know  that  the  judge  went  to  see  Warriner  about  the 
matter? — A.  I  did  not  know  that  he  had  been  to  see  Warriner.  How 
should  I  know  ? 

Q.  He  never  told  you  that  he  had  been  to  see  Warriner;  that  he 
had  inquired  what  the  Warriner  interest  was  and  whether  they  were 
willing  to  buy  them  out,  and  suggested  in  that  connection  that  you 
would  like  to  have  a  lease  of  324  acres  of  the  Morris  &  Essex 
plant? — A.  You  get  two  questions  in  one. 

Q.  No,  sir;  that  is  <Mie  question. — A.  It  is  two  qucvstions. 

Q.  Did  the  judge  ever  tell  you  that  he  had  been  to  see  Warriner 
about  the  sale  of  the  Everhart  interest  in  this  tract  of  land  to  the 
Lehigh  Valley  Co.?— A.  No. 

Q.  Did  he  ever  tell  you  that  he  had  seen  Warriner,  and  had  told 
Warriner  that  you  wanted  the  324-acre  lease? — A.  He  had  not,  as  T 
understand,  seen  Mr.  Warriner. 

Q.  Did  he  ever  tell  you  that? — A.  No;  he  did  not  tell  me  that  he 
had  seen  Mr.  Warriner. 

Q.  Did  he  tell  you  that  he  would  see  him  in  your  behalf? — A.  No; 
not  in  that  way. 

Q.  In  what  way? — A.  In  the  way  that  I  have  su^ested.  It  was 
my  suggestion  that  he  see  Mr.  Warriner  and  ask  Mr.  Warriner  if 
he  would  see  me  when  I  came  down  after  our  talk. 

Q.  Anyway  he  never  told  you  that  he  had  seen  Warriner? — A.  No. 

Q.  I  ask  if  you  do  not  know  that  the  reason  why  these  negoti- 
ations were  cut  short  was  because  this  whole  matter  came  out  in  the 
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newspapers  and  that  stopped  them  ?  Did  you  see  it  in  the  newspapers 
about  the  time  you  were  negotiating? — A?  Certainly  I  had. 

Q.  And  about  the  time  you  were  carrying  on  these  negotiaticMis? — 
A.  No ;  the  negotiations  were  prior  to  the  hearing,  but  they  had  not 
matured. 

Q.  Yes ;  and  the  newspapers  had  it  published  prior  to  the  hearing, 
too? — A.  Well,  not  very  long. 

Q.  Not  very  Ions;  but  I  ask  you  this  direct  question,  if  that  is  not 
the  reason  why  Siese  negotiations  were  stopped — ^because  Judge 
Archbald's  conduct  was  being  investigated? — ^A.  I  will  say,  then, 
to  you  that  I  knew  of  these  proceedings  long,  long  before  any  paper 
ever  saw  it  or  printed  it. 

Q,  Who  told  you  ? — A.  I  knew  all  about  it. 

Q.  Who  told  you  ? — A.  We  were  all  associated  together. 

Q.  Who — ^you  and  the  judge? — A.  No;  Mr.  Boland  and  myself, 
and  Mr.  Williams;  and  all  of  us  knew  of  these  proceedings  long 
before  they  matured. 

Q.  Did  Mr.  Williams  tell  you  that  he  had  been  down  here  to 
testify? — A.  I  knew  the  proceedings  were  coming  before  Mr.  Wil- 
liams ever  came  to  Washington. 

Q.  I  ask  you  now,  again,  whether  you  will  answer  it,  if  that  is  not 
what  stopped  the  negotiations  with  the  Lehigh  Valley  Coal  Co.? — 
A.  It  is  not. 

Q.  Why  have  you  not  negotiated  since  you  made  your  proposi- 
tion?— A.  Because  I  have  not  seen  or  had  an  opportunity  to  see 
Mr.  Warriner  to  go  into  the  matter. 

Q.  Where  have  you  been  since  last  February  or  March? — A.  I 
have  been  in  a  great  many  places. 

Q.  You  have  not  been  able  to  see  Mr.  Warriner? — A.  I  have  not 
seen  Mr.  Warriner;  no.  Mr.  Warriner,  you  remember,  a  short  time 
ago  changed  his  position  and  went  with  the  Lehigh  at  Wilkes-Barre. 

Q.  But  you  otten  go  to  Philadelphia  ? — A.  Triat  is  true ;  but  at 
the  present  time  Mr.  Warriner  would  not  be  the  man  to  see. 

Q.  Why  did  you  not  pursue  your  proposition  to  lease  the  Morris 
&  Essex  tract  of  land? — A.  Because,  if  you  want  to  know,  I  was 
feeling  my  way  to  see  what  I  could  do  on  the  other  hand  with  the 
lessors. 

Q.  Had  you  any  peculiar  influence  with  the  lessors — the  Everhart 
heirs  ? — A.  I  know  what  coal  property  is,  and  I  tried  to  tell  them  the 
value  thereof,  and  it  was  through  my  efforts  probably  that  the  other 
lease  was  not  sold  during  those  negotiations.  There  is  only  one  lease 
to  be  sold,  not  two. 

Q.  Are  you  any  relation  to  the  Everhart  heirs? — ^A.  No,  sir. 

Q.  Are  you  kin  to  Mrs.  Llewellyn  ? — A.  No,  sir. 

Q.  And  the  only  reason  why  you  say  you  interceded  with  the 
Everhart  heirs  is  because  you  are  a  coal  man  and  know  the  coal 
business? — A.  I  know  the  Everhart  heirs  very  closely  and  visit  them 
very  frequently,  and  I  know  of  all  the  property  that  they  own. 

Q.  Well,  one  more  question:  The  first  time  you  ever  had  anything 
to  do  with  this  proposition  or  that  you  knew  the  Jjehigh  people 
wanted  the  Everhart  remainder  was  when  Judge  Archbald  sent  tor 
you  to  come  to  his  office?  Ts  that  right? — A.  Yes;  but  not  for  that 
purpose. 
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Mr.  Manager  Webb.  That  is  all  the  questions  we  desire  to  ask  the 
witness. 

Mr.  WoRTHiNGTON.  We  have  no  questions  to  ask,  Mr.  President* 

The  President  pro  tempore.  The  witness  may  retire. 

Mr.  Manager  Webb.  We  shall  not  excuse  this  witness,  Mr.  Presi- 
dent.   We  should  like  to  have  him  remain. 

The  President  pro  tempore.  The  witness  will  not  be  finally  ex- 
cused. 

Mr.  Manager  Sterling.  We  now  desire  to  call  John  Henry  Jones 
as  our  next  witness. 

John  Henry  Jones,  having  been  duly  sworn,  was  examined  and  tes* 
tified  as  follows : 

Q.  (By  Mr.  Manager  Sterling.)  Where  do  you  live,  Mr.  Jones ?— 
A.  Scranton,  Pa. 

Q.  What  is  your  business  ? — A.  Clerk  and  bookkeeper. 

Q.  Clerk  of  what? — A.  I  am  assessment  clerk. 

Q.  Is  that  an  ofScial  position  of  the  county  or  city  ? — A.  An  ap- 
pointive position. 

Q.  In  the  county  or  city  ? — A.  In  the  countv. 

Q.  How  long  have  you  held  that  position? — A.  Since  the  1st  of 
January. 

Q.  Of  what  year?— A.  1912. 

Q.  What  was  your  business  before  that  ? — A.  Well,  doing  various 
jobs,  bookkeeping  and  clerical  work,  and  promoting. 

Q.  What  did  you  promote? — ^A.  I  promoted — one  was  a  culm 
dump  which  is  in  question,  and  I  am  still  working  on  another  promo- 
tion. 

Q.  Are  there  any  other  projects  j'ou  had  in  charge  ? — A.  I  can  not 
very  well  recollect. 

Q.  Do  you  know  Judge  Archbald? — A.  I  do. 

Q.  H^w  long  have  you  known  him? — A.  I  have  known  the  judge 
for  a  number  of  years. 

Q.  Do  you  know  E.  J.  Williams  ? — A.  I  do. 

Q,  How  long  have  you  known  him? — ^A.  Well,  probably  13,  14,  or 
16  years. 

Q.  Did  you  have  a  land  project  in  Venezuela  in  1909  ? — A.  I  did ; 
yes.  sir. 

Q.  Did  you  talk  with  Judge  Archbald  about  that  matter? — A.  I 
did. 

Q.  I  will  ask  you  if  he  took  any  interest  in  that  deal  ? — A.  He  did 
not. 

Q.  On  one  occasion  when  you  talked  with  him  about  it,  did  yott 
make  a  note  to  Judge  Archbald,  or  did  he  make  a  note  to  you? — A* 
The  first  time  when  I  took  the  matter  up  with  Judge  Archbald— it 
was  a  different  time — Judge  Archbald  did  not  take  any  interest  in 
the  matter. 

Q.  That  is  not  what  I  asked  you.  During  the  time  of  these  nego* 
tiations  was  there  a  note  made  by  you  to  him  or  by  him  to  you  ? — A, 
Yes,  sir. 

Q.  About  when  was  that? — A.  It  would  be  about  the  3d  of  De* 
cember,  1909. 

Q.  A  little  before  that  ? — A.  No.  sir. 

Q.  What  was  the  note? — A.  It  was  a  bank  note  for  $500. 
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Q.  Just  tell  how  it  was  made. — A.  It  was  signed  by  me,  payable 
to  Judge  Archbald,  and  indorsed  over  to  me. 

Q.  By  whom? — A.  By  Judge  Archbald. 

Q.  Who  wrote  the  note? — ^A.  Judge  Archbald. 

Q.  Was  it  delivered  to  you  ? — A.  It  was. 

Q.  What  did  you  do  with  it? — ^A.  I  put  it  in  my  pocket  until  I 
got  to  the  office  where  I  was  working. 

Q.  Well,  what  did  you  do  with  it  then  ? — A.  I  presented  it  at  the 
bank  to  be  discounted. 

Q.  What  bank?— A.  The  Westside  Bank. 

Q.  Did  they  discount  it? — ^A.  No. 

Q.  What  did  you  do  with  it  then? — A.  An  offer  came  through 
Edward  Williams 

Q.  Just  tell  me  what  you  did  with  it.  To  whom  did  you  give  it 
after  the  bank  refused  to  discount  it? — A,  I  was  just  going  to  recite, 
Mr.  Manager,  that  an  offer  came  from  the  Bolanas,  throupi  Edward 
J.  Williams 

Q.  I  did  not  ask  about  any  offer.  To  whom  did  you  give  it? — A. 
To  the  man  who  came  with  that  offer. 

Q.  Who  was  it?— A.  E.  J.  Williams. 

Q.  Do  you  know  what  he  did  with  it? — A.  All  I  know  is  what  he 
said,  that  he  took  it  over  to  the  Bolands'  office,  and  it  was  kept  there. 

Q.  To  be  discounted  ? — A.  Until  I  requested  it  back. 

Q.  Did  he  take  it  there  to  be  discounted? — A.  Yes;  at  their  re- 
quest, so  he  said. 

Q.  Did  he  bring  you  the  note  back  or  money  for  it? — A.  I  re- 
quested it  to  be  brought  back. 

Q.  The  note?— A.  Yes. 

Q.  Do  you  know  whether  he  took  it  elsewhere  besides  the  Bolands 
to  get  it  discounted  ? — A.  No,  sir ;  I  do  not. 

Q.  After  you  got  it  back,  what  did  you  do  with  it? — A.  I  took  it 
to  Mr.  Von  Storch. 

Q.  Who  is  Mr.  Von  Storch? — A.  He  is  president  of  the  Provi- 
dence Bank. 

Q.  And  a  lawyer? — A.  Yes. 

Q.  At  whose  suggestion  did  you  take  it  to  Mr.  Von  Storch? — ^A. 
At  the  suggestion  of  T.  Ellsworth  Davies.  I  did  not  remember  at 
the  time  when  I  testified  before  the  Judiciary  Committee,  but  I  have 
recollected  since. 

Q.  Who  is  Mr.  Davies? — A.  A  mining  engineer  of  Lackawanna 
Coun^. 

Q.  Where  did  you  see  Von  Storch? — A.  In  his  office. 

Q.  At  his  law  office? — A.  Yes,  sir. 

Q.  He  is  also  president  of  a  bank? — A.  Yes,  sir. 

Q.  When  you  presented  the  note  for  discount  to  Von  Storch  what 
did  he  say  or  do? — A.  So  far  as  I  recollect,  he  said,  "  Have  you  tried 
it  in  your  own  bank  where  vou  do  business?  "  and  I  said,  "  Yes." 

Q.  That  is  the  bank  which  refused  to  discount  it? — ^A.  Well,  they 
refused  for  reasons. 

Q.  I  am  not  caring  about  the  reasons  now.  What  did  Von  Storch 
say? — A.  He  said.  "Does  Judge  Archbald  wish  the  note  discounted?" 
I  said,  "  I  think  Judge  Archbald  would  appreciate  it  if  you  would  dis- 
count it  for  me."    I  recited  to  him  what  the  purpose  of  it  was,  and 
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he  said,  "All  right;  there  will  l)e  a  bank  meeting,  and  I  will  let  you 
know  after  the  bank  meeting  what  will  be  done. 

Ql  While  vou  were  there  did  Von  Storch  call  up  Judge  Archbald 
and  talk  with  him  over  the  phone  ? — A.  No,  sir. 

Q.  Do  you  know  whether  he  did  afterwards  or  not? — A.  I  only 
know  from  hearsay. 

Q.  Well,  Von  Storch  discounted  it? — A.  Yes,  sir. 

Q,  Has  the  note  been  paid? — A.  Not  yet. 

Q.  Any  part  of  it? — ^A.  Yes,  sir. 

Q.  How  long  was  the  note  for? — A.  I  believe  it  was  for  four 
months;  I  am  not  sure. 

Q.  And  has  it  been  renewed  from  time  to  time  until  the  present 
time? — A.  Yes,  sir. 

Q.  And  it  is  still  outstanding,  is  it,  in  that  form? — A.  Part  of  it; 
yes. 

Q.  I  will  ask  you  if  any  part  of  it  has  been  paid? — A.  Yes,  sir. 

Q.  How  much? — A.  $45. 

Q.  When  was  that  paid? — A.  Well,  there  were  $25  paid  before  the 
Judiciary  Committee  investigation,  and  there  have  been  $20  paid 
since. 

Q.  And  the  present  note  is  for  how  much? — A.  $455. 

Q.  Who  indorsed  the  note  besides  Judge  Archbald? — A.  An  in- 
dorsement, an  unnecessary  indorsement,  came  on  it. 

Q.  I  am  not  asking  you  about  that.  Who  indorsed  it  afterwards? — 
A.  E.J.Williams. 

Q.  When  Williams  returned  the  note  to  you  it  bore  his  indorse- 
ment, did  it? — A.  When  he  returned  it,  but  not  when  he  received  it. 

Q.  After  it  became  due  it  was  renewed  from  time  to  time  until  the 
present  time  in  the  same  form? — A.  Yes,  sir. 

Q.  With  Judge  Archbald  and  E.  J.  Williams  as  indorsers? — A. 
No;  I  do  not  think  E.  J.  Williams's  indorsement  is  on  it  now. 

Q.  Has  it  not  been  on  it  at  least  every  time  until  the  last  renewal  ? — 
A.  It  was  never  necessary ;  it  wa«  superfluous. 

Q.  I  am  not  asking  you  about  that  now.  Answer  my  question. 
Was  it  &n  every  renewal  up  until  the  last  one? — A.  No;  up  to  the  last 
two  renewals. 

Q.  Were  you  present  when  Von  Storch  testified  before  the  Judi- 
ciary Committee  t — A.  Yes,  sir. 

Q.  Did  you  not  see  the  note  that  was  running  at  that  time? — 
A.  I  did. 

Q.  You  saw  Arohbald's  name  and  Williams's  name  both  on  it,  then, 
last  August  or  July? — A.  It  was  on  then. 

Q.  Who  has  paid  the  interest  on  this  note  ? — A.  I  have. 

Q.  And  who  made  the  two  payments  of  $25  and  $20? — A.  I  paid 
them. 

Q.  I  ask  you  if  the  bank  demanded  payment? — A.  No,  sir;  they 
are  satisfied. 

Q.  Did  not  the  bank  demand  payment  at  one  time? — ^A.  They 
demanded  a  reduction,  and  they  got  the  reduction. 

Q.  And  it  was  reduced  $25  ? — A.  Yes,  sir. 

Mr.  Manager  Sterling  (to  counsel  for  the  respondent).  Take  the 
witness. 
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Cross-examination  by  Mr.  Simpson  : 

Q.  The  refusal  to  discount  this  note  by  the  bank  with  which  you 
usually  dealt  had  no  relevancy  to  Judge  Archbald  at  all ? — ^A.  !None 
whatever.    I  can  explain  that. 

Q.  Well,  it  is  not  necessary  to  go  into  the  details  of  the  trans- 
action. Did  Judge  Archbald  get  any  benefit  out  of  that  note  at  all? — 
A.  Not  a  cent. 

Q.  What  was  the  money  realized  used  for? — A.  I  needed  it  in 
crder  to  finance  myself  to  go  back  to  England. 

Q.  In  connection  with  this  Venezuela  matter  ? — A.  Yes,  sir. 

Q.  And,  as  I  imderstand  you,  Judge  Archbald  had  no  interest 
whatsoever  in  it  at  any  time? — A.  No,  sir. 

Q.  Did  Judge  Archbald  have  any  knowledge  of  that  note  being 
taken  to  the  Bolands  ? — A.  Positively  not. 

Q.  How  did  it  come  to  be  taken  there? — A.  It  came  in  this  man- 
ner: E.  J.  Williams  came  to  me  and  said  that  the  Bolands  were 
anxious  to  discoimt  that  note^he  evidently  had  mentioned  it  to 
them — ^and  that  they  were  anxious  to  discount  that  note  as  a  favor 
to  Judee  Archbald.  Naturally  I  allowed  him  to  take  the  note,  and 
throuTO  some  ruse  or  other  they  got  him  to  indorse  that  note. 

Q.  We  do  not  care  about  that A.  That  is  not  necessaiy 

Q.  He  held  it  how  long? — ^A.  He  held  it  for  three  days,  promisinjg 
that  there  would  be  a  check  for  the  proceeds  coming  as  soon  as  it 
could  come  back  from  Buffalo. 

Q.  At  the  expiration  of  the  three  days  is  the  time  when  you  de- 
manded that  it  be  returned  to  you  and  it  was  returned  ? — ^A.  Yes- 

Q.  Was  that  the  first  time  you  had  any  knowledge  of  Mr.  Wil- 
liams's indorsement  on  it? — ^A.  That  was  the  first;  when  it  was  re- 
turned. 

Q.  You  said  Mr.  Da  vies  suggested  you  taking  it  to  Von  Storch? — 
A.  Yes.  sir. 

Q.  Had  the  judge  anything  to  do  with  that? — ^A.  The  judge  did 
not  know  I  was  going  to  take  it  until — I  do  not  know  whether  he 
knew  anything  until  Mr.  Von  Storch  called  him  up. 

Q.  As  far  as  you  know,  he  had  no  knowledge  of  it  prior  to  the  time 
it  was  taken  and  left  by  you  with  Mr.  Von  Storch? — ^A.  No;  no 
knowledge  whatever. 

Mr.  Simpson.  I  think  that  is  all. 

Bedirect  examination  by  Mr.  Manager  Sterling  : 

Q.  Who  is  Mr.  Da  vies  ? — A.  He  is  a  mining  engineer. 

Mr.  Manager  Sterling.  That  is  all. 

The  PRBsroBNT  pro  tempore.  Does  the  counsel  for  the  respondent 
desire  to  ask  anything  further? 

Mr.  Simpson.  No  ;  not  to  ask  a  question ;  but,  that  there  may  be  no 
difficulty  about  it,  to  state  that  the  witness  is  under  subpoena  irc»n  us, 
and  we  do  not  wish  him  to  be  discharged. 

Mr.  Manager  Clayton.  The  witness  may  stand  aside  now. 

The  PKBsroENT  pro  tempore.  The  witness  may  stand  aside. 

The  witness  thereupon  retired. 

Mr.  Manager  Clayton.  Mr.  President,  I  ask  that  the  order  which 
was  adoptea  a  while  ago  for  an  attachment  to  be  issued  against 
Mr.  Bell  be  vacated.    I  am  told  that  Mr.  Bell  is  away  on  account  of 


IMPEACHMENT   OF   BOBEBT   W.  ABCHBALD.  695 

some  understanding,  and  that  he  has  held  himself  in  readiness  to 
come  at  any  time  and  that  he  will  be  here  to-morrow. 

The  PREsroBNT  pro  tempore.  Without  objection,  that  order  will  be 
vacated. 

Mr.  Manager  Clayton.  Mr.  President,  the  witnesses  we  had  hoped 
to  go  on  with  this  afternoon  are  not  here.  In  fact,  I  believe  we  have 
examined  all  the  witnesses  who  are  in  the  city.  The  other  witnesses 
whom  we  expected  to  be  here  are  not  here  this  afternoon.  They 
will  be  here  to-morrow,  I  am  informed.  Therefore,  it  being  a  quar- 
ter to  6  o'clock,  I  suggest  to  the  Chair  that  we  will  not  be  reaay  to 
proceed  with  other  witnesses  until  to-morrow,  because  they  are  not 
here  at  this  time. 

There  are  two  witnesses  here,  Mr.  Madeira  and  Mr.  Hill.  The  testi- 
mony taken  has  so  far  developed  the  facts  that  we  will  not  need 
those  witnesses,  and  I  ask  that  they  be  discharged. 

Mr.  WoRTHiNGTON.  One  of  those  witnesses  is  under  subpcBna  by  us, 
and  he  will  have  to  be  held,  because  we  want  him. 

The  PREsroENT  pro  tempore.  He  will  be  discharged,  as  far  as  the 
managers  are  concerned,  but  not  discharged  from  his  obligations 
under  the  summons  issued  at  the  request  of  counsel  for  the  respondent. 

Mr.  WoRTHiNGTON.  We  have  no  objection  to  his  going  back  if  he 
will  hold  himself  in  readiness  to  come  back  when  needea  here. 

The  President  pro  tempore.  The  witness  will  be  discharged  from 
his  obligations  to  respond  under  the  subpoena  issued  at  the  instance 
of  the  manageirs. 

Mr.  Root.  I  move  that  the  Senate  sitting  as  a  Court  of  Impeach- 
ment adjourn. 

The  motion  was  agreed  to. 

Thereupon  the  nianagers  on  the  part  of  the  House,  the  respondent 
and  his  counsel  retired. 


FRIDAY,  DEGEMBEB  13,  1912. 

In  the  Senate  of  the  United  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
ment against  Robert  W.  Archbald,  the  respondent  appeared  with  his 
counsel,  Mr.  Worthington,  Mr.  Simpson,  and  Mr.  Robert  W.  Arch- 
bald,  jr. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

The  President  pro  tempore.  The  Secretary  will  read  the  Journal 
of  the  last  sitting  of  the  Senate  as  a  Court  of  Impeachment. 

The  Secretary  read  the  Journal  of  Thursday's  proceedings  of  the 
Senate  sitting  as  a  Court  of  Impeachment. 

The  President  pro  tempore.  Are  there  any  inaccuracies  in  the 
Journal  ?    If  not,  it  will  stand  approved. 

Mr.  Worthington.  Mr.  President,  I  wish  to  call  attention  to  an 
error  in  the  Record  of  yesterday's  proceedings,  on  page  505.  It  is 
quite  obvious,  I  think,  but  I  would  like  to  have  it  corrected.  It  is  a 
remark  made  by  me. 
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Mr.  Manager  Clayton.  On  what  page? 

Mr.  WoRTHiNGTON.  On  page  506,  about  one-third  of  the  way  down. 
It  reads: 

I  do  not  object  to  that  unless  it  is  proposed  in  some  way  to  connect  Jodge 
Arcbbald  witli  it  or  to  show  that  he  had  knowledge  of  it. 

Of  course,  the  "not"  should  not  be  there.  It  should  read,  "I  do 
object." 

The  President  pro  tempore.  The  correction  will  be  made. 

Mr.  Manager  Clayton.  Mr.  President,  according  to  the  under- 
standing yesterday,  a  legal  proposition  which  was  presented  yester- 
day to  the  Chair  was  to  be  argued  this  morning,  but  I  have  conferred 
with  my  associate  managers  and  also  with  counsel  for  the  respond- 
ent, and  we  desire  to  depart  from  that  arrangement  for  a  brief  time, 
in  order  that  we  may  examine  at  this  time  Commissioner  Meyer  oi 
the  Interstate  Commerce  Commission,  who  has  some  public  business 
that  requires  him  to  leave  the  city,  I  believe,  to-day  or  to-morrow.  I 
therefore  at  this  time  call  Commissioner  B.  H.  Meyer  as  the  next 
witness. 

B.  H.  Meyer,  having  been  duly  sworn,  was  examined  and  testified 
as  follows: 

Q.  (By  Mr.  Manager  Clayton.)  You  are  one  of  the  members  of 
the  Interstate  Commerce  Commission,  are  you? — A.  I  am;  yes,  sir. 

Q.  Was  there  a  case  pending  before  tne  Interstate  Commerce 
Commission,  of  which  you  are  a  member,  known  as  the  Marian  Coal 
Co.  against  the  Delaware,  Lackawanna  &  Western  Railroad  in 
March  and  April,  1911  ? — A.  There  was. 

Q.  Will  you  please  state  as  briefly  as  you  can  what  that  matter 
wast — ^A.  The  complaint  of  the  Marian  Coal  Co.  alleged  unreason- 
able rates  on  the  carriage  of  anthracite  coal  from  a  point  on  the 
Lackawanna  near  Scranton,  known  as  Taylor,  I  believe,  to  tide- 
water; and  the  prayer  was  for  a  reduction  of  the  existing  rate  to 
a  figure  given  in  the  complaint.  I  believe  it  was  95  cents  for  the 
larger  sizes  and  lower  figures  for  the  smaller  sizes. 

Q.  Up  to  March  ana  April^  1911,  how  far  had  this  proceeding 
progressed  before  the  commission  of  which  you  are  a  member? — ^A. 
The  greater  part  of  the  testimony  had  been  submitted;  some  sta- 
tistical exhibits  were  still  to  be  introduced,  and  supplementary  hear- 
ings had,  if  necessary. 

Q.  Please  state  to  the  Senate  if  Mr.  W.  P.  Boland  called  upon  you 
while  that  matter  was  before  your  commission,  and  if  so,  where  and 
when. — A.  Mr.  Boland  had  appeared  as  a  witness  during  the  course 
of  the  hearings,  but  he  called  upon  me  in  my  office  on  the  morning 
of  January  5, 1912.  My  confidential  clerk,  Mr.  Cockrell,  advised  me 
on  that  morning  that  Atr.  Boland  was  in  the  outer  office  and  desired 
to  see  me.  I  requested  Mr.  Cockrell  to  take  care  of  Mr.  Boland,  if 
possiblcj  because  I  soon  had  to  go  to  a  hearing.  Mr.  CockreU  re- 
turned m  a  few  moments  and  advised  me  that  Mr.  Boland  had  a 
matter  which,  according  to  his  view,  he  could  state  only  to  the. 
commissioner. 

Q.  I  wish  you  would  state  the  whole  matter  in  narrative  form. 
We  examined  you  before  the  House  Judiciary  Committee  and  you 
know  we  calle<)  for  a  statement  from  you  in  regard  to  it.  Now,  I 
wish  you  would  state  what  happened  oetween  you  and  Boland  and 
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the  whole  transaction  and  what  you  did  after  Boland  had  told  you 
what  he  desired  to  tell  you. 

Mr.  WoBTHiNOTON.  Mr.  President,  I  would  like  to  know  what  is 
supposed  to  be  the  relevancy  of  the  conversations  that  took  place 
between  Mr.  W.  P.  Boland  and  the  commissioner  here.  There  is  one 
object  that  I  can  see,  and  if  that  is  the  object  of  course  we  make  no 
objection.    On  the  cross-examination  of  W.  P.  Boland,  for  the  pur- 

Cose  of  establishing  his  bias  and  his  hostility  against  Judge  Axch- 
aid,  I  inquired  of  liim  whether  he  had  not  made  certain  statements 
which  he  had  made.  If  it  is  proposed  to  contradict  him^  about  that 
1  have  no  objection.  If  it  is  lor  any  other  purpose  I  object  to  it  as 
being  wholly  irrelevant  here. 

Mr.  Boland  was  here.  There  was  a  great  deal  that  took  place,  as 
I  understand,  between  W.  P.  Boland  and  the  commissioner  and  Mr. 
Cockrell  and  the  Attorney  General,  and  so  far  as  any  such  thing  is 
proposed  to  be  introduced  to  contradict  or  enlighten  what  has  been 
brought  out  here  by  W.  P.  Boland  we  do  not  object,  but  for  any 
other  Durpose  we  do  object. 

Mr.  Manager  Clayton.  I  do  not  apprehend  there  will  be  any  serious 
objection,  or  any  objection  at  all,  to  this  testimony  when  I  state  the 
purpose. 

Tne  counsel  for  the  respondent,  in  the  latter  part  of  his  remarks, 
states  one  of  the  reasons  why  we  think  this  testimony  is  admissible, 
and  that  is  for  the  purpose  of  showing  all  that  W.  P.  Boland  had  to 
do  with  the  inception  of  this  matter  of  the  inquiry  into  the  conduct 
of  Judge  Archbald. 

We  want-to  introduce  it  for  a  further  purpose,  Mr.  Prasident.  As 
you  will  recall,  several  times  during  the  trial  the  counsel  for  the  re- 
spondent has  been  heard  to  charge  a  conspiracy  against  Mr.  W.  P. 
Boland  in  the  matter  of  inaugurating  these  proceedings  against 
Judge  Archbald.  We  want  to  tell  all  that  Mr.  Boland  did  in  that  mat- 
ter. We  want  to  show  that,  while  Mr.  Boland  may  have  called  to  the 
attention  of  the  commissioner  certain  alleged  misconduct  on  the  part 
of  Judge  Archbald,  the  inauguration  of  this  proceeding  was  actually 
not  had  by  Mr.  Boland.  We  desire  to  offer  it  to  rebut  the  repeated 
statement  of  the  counsel  for  the  respondent  that  Boland  had  inaugu- 
rated a  conspiracy  against  the  judge,  and  we  want  to  show  how  the 
transaction  ori^nated  an^  all  about  it 

This  is  the  witness  to  whom  Boland  made  his  first  complaint,  and 
we  want  to  show,  then,  the  history  of  it  and  how  it  got  to  the 
President  and  how  it  got  to  the  Attorney  General  and  how,  as  the 
record  shows,  it  finally  came  to  the  Judiciary  Committee  of  the  House 
of  Representatives.  We  want  to  show,  in  other  words,  that  every- 
thing that  has  been  done  in  this  case  was  done  in  a  proper  way,  and 
we  think  it  is  due,  not  only  to  Boland,  but  is  due  to  Uie  Senate  to 
know  all  about  it,  in  view  of  the  oft-repeated  charges  made  by  re- 
spondent's counsel  that  this  is  a  conspiracy  to  ruin  Judge  Archbald. 

Mr.  WoRTHiNGTON.  Certainly  the  manager  has  not  understood  me 
to  charge  that  there  was  any  conspiracy  on  the  part  of  Mr.  Meyer,  of 
the  Interstate  Commerce  Commission.  ^ 

Mr.  Manager  Clayton.  I  do  not  say  you  have  made  such  a  charge, 
but  you  charged  Mr.  Boland  with  having  originated  a  conspiracy  to 
do  it,  and  we  want  to  show  what  the  facts  are,  and  then  let  the  Senate 
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judge  whether  it  was  improper  and  whether  or  not  it  is  conspiracy, 
or  whether  it  is  a  proper  proceeding. 

The  PREsn>ENT  pro  tempobe.  The  Chair  would  suggest  that  pos- 
sibly it  might  avoid  opening  the  doors  to  a  too  wide  inquiry  if  the 
manager  would  limit  the  testimony  of  the  witness,  for  the  present 
at  least,  to  what  the  Interstate  Commerce  Commission,  or  members 
of  it,  did  for  the  purpose  of  instituting  this  proceeding. 

Mr.  Manager  Clayton.  That  is  all  I  was  going  to  elicit  from  this 
witness. 

The  PREsmENT  pbo  tempobe.  And  not  testimony  as  to  the  con- 
versation between  the  witness  and  Boland? 

Mr.  Manager  CiiAYTON.  Yes,  sir.  This  is  a  very  intelligent  wit- 
ness, as  the  Chair  knows,  and  he  having  been  examined  before,  I 
take  it  he  will  confine  himself  strictlv  to  what  he  as  a  member  of 
the  commission  did  and  what  he  and  nis  associates  jointly  did. 

The  Pbesident  pbo  tempore.  The  Chair  suggests  that  the  manager 
for  the  present  omit  the  question  as  to  what  was  said  to  him  .by  Mr. 
Boland;  confining  it  to  simply  the  steps  the  commissioners  saw 
proper  to  take  upon  the  information  they  received. 

Mr.  Manager  Clayton.  Mav  I  then  ask  him  where  he  got  the 
information? 

The  Pbesident  pbo  tempobe.  He  can  state  the  information  was  re- 
ceived from  such  a  person  without  going  into  it. 

Mr.  Manager  Clayton.  Very  well. 

Q.  (By  Mr.  Manager  Clayton.)  You  received  from  W.  P.  Boland 
at  one  time  some  information  that  he  alleged  against  Judge  Arch- 
bald,  did  you? — ^A.  I  did;  yes,  sir. 

Q.  When  was  that? — ^A.  January  5, 1912. 

Mr.  Manager  Clayton.  Now,  the  Chair  holds  that  I  may  not  ask 
the  witness  what  Boland  told  nim? 

The  PBEsmENT  pbo  tempobe.  It  would  be  better  to  have  him  state 
what  action  was  taken  in  consequence  of  the  information  received. 

Q.  (By  Mr.  Manager  Clayton.)  Then,  Mr.  Meyer,  in  your  own 
way,  please  state  in  narrative  form  what  you  did  and  what  the  com- 
missioners did,  giving  the  time,  place,  and  circumstances  fully  and  in 
as  much  detail  as  you  can,  and  at  the  same  time  as  briefly  as  pos- 
sible.— ^A.  Having  seen  certain  photographs  which  appeared  to  me 
to  suggest  somethmg  and  to'  tell  someming  eidremely  serious,  I  com- 
municated that  feeling  to  Judge  Clements,  who  was  chairman  of  the 
commission  at  that  time.  At  my  request  Judge  Clements  met  Mr. 
Boland  in  my  office  on  the  following  morning.  Both  of  us  together 
looked  at  these  photographs^  and 'again  listened  to  Mr.  Boland's  ex- 

?lanation.  Both  of  us  ha^i  to  attend  sessions  of  the  commission,  and 
again  requested  Mr.  Cockrell  to  make  note  of  what  Mr.  Boland 
was  telling ;  and  in  due  time  he  handed  me  a  memorandum  embracing 
those  conversations.  I  thought  about  possible  methods  of  procedure 
in  this  matter,  and  after  some  two  or  three  weeks  I  told  Commis- 
sioner Clements  that  in  my  judgment  we  should  take  the  »itire 
commission  into  our  confidence,  especially  as  the  time  for  the  final 
hearing  was  approaching  and  it  was  necessary,  as  the  presiding  com- 
missioner in  that  case,  to  reach  a  decision. 

At  the  regular  monthly,  conference  on  February  5,  1912,  I  circu- 
lated among  my  colleagues  a  memorandum  prepared  by  Mr.  Cock- 
rell.    I  took  it  personally  to  the  conference  in  a  sealed  envelope  and 
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distributed  it  among  them,  gave  them  time  to  read  it,  and  after  they 
had  read  it  I  made  a  few  remarks,  referring  to  the  photographs, 
which  they,  of  course,  could  not  see,  since  Mr.  Boland  was  unwilling 
to  leave  them  there ;  and  I  repeated  my  feeling  that  the  photographs 
were  the  serious  thing  in  this  situation. 

None  of  us  could  mow  to  what  extent  the  statements  orally  made 
might  be  found  to  be  erroneous.  After  some  conversation  m  con- 
ference my  colleagues  advised  me  to  take  up  this  matter  directly 
with  the  President.  As  soon  as  possible  after  that  conference  I 
made  an  appointment  at  the  White  House,  and  after  some  prelimi- 
naries handed  to  the  President  this  memorandum  prepared  by  Mr. 
Cockrell.  The  President,  while  he  was  looking  it  over,  asked  a 
few  questions,  and  after  he  finished  reading  it  asked  some  more 
questions,  and  then  in  my  presence  and  withm  my  hearing  dictated 
a  letter  to  the  Attorney  General  directing  him  to  look  into  the  matter 
and  asking  him  to  ascertain  what  foundation  there  was  for  these 
charges,  and,  if  found  sufficient,  to  bring  them  to  the  attention  of 
the  Judiciary  Committee. 

In  the  same  letter  the  President  requested  the  Attorney  General 
to  get  into  touch  with  me  and  not  to  proceed  until  after  he  had 
conferred  with  me.  The  President  also,  in  my  presence  and  within 
my  hearing,  addressed  a  letter  to  me. 

On  the  afternoon  of  February  13,  which  is  the  date  on  which 
I  took  the  matter  to  the  President,  I  had  a  conference  with  the 
Attorney  General  and  related  to  him  much  of  what  I  had  related 
to  my  colleagues  in  conference.  I  advised  the  Attorney  General 
that  the  final  hearing  in  the  Marian  case  was  to  be  held  on  Feb- 
ruary 20,  and  that  in  view  of  the  seriousness  of  this  thing  I  thought 
it  desirable  that  nothing  should  be  brought  out  by  Mr.  Boland  on 
that  hearing,  as  Mr.  Boland  had  suggests  he  would  like  to  do. 

Thereupon  I  put  myself  in  touch  with  Mr.  Boland's  attorney,  and, 
without  stating  what  I  had  in  mind,  I  let  him  know  that  I  did  not 
desire  on  that  hearing  to  bring  out  any  of  these  collateral  matters, 
and  that  I  desired  to  liave  the  liearing  confined  strictly  to  the  issues 
relating  to  the  rate  in  question.  The  hearing  was  held  February 
20  and  was  concluded  about  noon  of  that  day. 

I  had  made  an  appointment  with  the  Attorney  General  for  Mr. 
Boland  and,  if  possible,  his  attorney.  On  the  afternoon  of  February 
20,  in  accordance  with  my  understanding  with  the  Attorney  General, 
the  two  Bolands  and  Mr.  Re3molds  and  Mr.  Cockrell  proceeded  to 
the  Attorney  General's  office,  and  there,  I  understand,  certain  state- 
ments were  repeated  and  a  minute  made  of  same. 

Some  time  after  that  the  Attorney  General  asked  me  to  look  over 
these  minutes,  and  to  let  him  know  what  were  my  impressions  of 
the  statements.  This  I  did,  and  the  Attorney  General  advised  me 
that  Mr.  Brown,  an  investigator  in  his  department,  had  assumed 
charge  of  the  case.  That  in  a  general  way  enaed  my  connection  with 
the  case. 

Mr.  Manager  Clayton.  Now,  Mr.  President,  I  think  that  perhaps 
the  Senate  will  want  to  know  what  were  the  photographs  that  Mr. 
Boland  showed  him,  which  seem  to  have  attracted  the  attention  of 
Commissioner  Meyer. 

The  PREsn>ENT  pro  tempore.  The  Chair  does  not  think  that  that 
ih  a  proper  matter  of  investigation  now.    The  sole  purpose  of  the 


700  IMPEACHMENT   OF   ROBERT   W.   ARCJIBALD. 

testimony,  as  the  Chair  understood,  was  to  show  that  this  proceeding 
was  instituted  through  the  governmental  departments  and  not  by 
a  private  citizen. 

Mr.  Manager  Clayton.  Very  well.  I  do  not  think  myself  it  is 
very  material,  Mr.  President,  but  the  Chair  understands 

The  President  pro  tempore.  The  opinion  of  the  witn«te  oould  not 
be  given. 

Mr.  Manager  Clayton.  No;  I  do  not  wish  it,  but  I  merely  wished 
to  show,  and  I  think  I  have  shown,  Mr.  President — ^at  least  I  shall 
so  argue  it  at  the  proper  time — that  Mr.  Boland  did  not  inaugurate 
this  proceeding. 

The  President  pro  tempore.  The  Chair  understood  that  to  be  the 
object  of  this  testimony  exclusively. 

Mr.  Manager  Clayton.  Very  well.  The  respondent,  then,  may 
examine  the  witness. 

Q.  (By  Mr.  Worthinoton.)  Mr.  Commissioner,  if  I  understand 
your  testimony,  all  the  information  you  had  which  led  you  to  go  to 
the  President  with  that  memorandum  came  from  William  P. 
Boland? — A.  Yes,  sir.    Not  orally. 

Q.  A  large  part  of  it  was  oral,  was  it  not? — ^A.  The  matter  which 
was  given  to  me  was  not  oral  at  all.  It  rested  ^itirely  on  photo- 
graphs, and  I  believed  that  the  photographs,  unless  forged,  t(dd  a 
very  serious  story. 

Mr.  Worthinoton.  Then  I  think  it  is  essential  that  the  witness 
shall  identify  the  photographs,  or  the  managers  will  perhaps  admit 
them. 

The  President  pro  tempore.  It  is  for  the  counsel  for  the  re- 
spondent to  identify  them. 

Mr.  Worthinoton.  I  was  sjoing  to  save  time  merely. 

Mr.  Manager  Clayton.  We  can  agree.  These  photographs  have 
been  put  in  evidence.  I  did  not  think  it  was  proper  for  me  to  say 
before,  but  I  can  now  say,  that  they  have  been  put  in  evidence.  I 
will  let  the  witness  examine  them  after  he  leaves  the  chair,  and,  with 
the  consent  of  counsel,  we  will  make  reference  to  them  as  a  part  of 
the  witness's  testimony. 

Mr.  Worthinoton.  I  do  not  see  that  that  is  necessary.  We  know 
that  those  are  the  photographs.  I  do  not  see  that  it  is  worth  while 
taking  up  time  about  it. 

Mr.  Manager  Clayton.  But  he  did  not  have  photographs  made 
of  all  the  letters.  He  had  photographs,  as  I  understand  it,  of  let- 
ter's to  Capt.  May  and  to  Mr.  Conn  and  other  letters  from  Judge 
Archbald. 

Mr.  Worthinoton.  There  is  no  photograph  of  a  letter  to  Capt. 
May. 

Mr.  Manager  Clayton.  Whatever  they  were— I  may  be  inaccu- 
rate— ^they  are  here. 

Mr.  Worthinoton.  Very  well. 

Mr.  Manager  Clayton.  That  is  what  we  had  hoped  to  have  done 
without  objection  in  the  beginning.  I  am  glad  to  say  this  is  a  fair, 
a  very  fair,  witness. 

[To  the  witness,  handing  papers.]  You  will  pick  out,  if  you  can, 
from  those  photographs  and  say  to  the  Senate  which,  if  any,  of  those 
were  exhibited  to  you  by  Mr.  Boland  at  the  time  you  have  referred  to. 
Look  at  this  one  [indicating]. 
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The  Witness.  If  I  might  have  reference  to  Mr.  Cockrell's  memo- 
randum, I  could  identify  each  one  that  was  shown  to  me  at  that 
time. 

Mr.  Manager  Clayton.  Will  you  give  me  Mr.  Cockrell's  memo- 
randum ? 

Mr.  WoBTHiNGTON.  You  cau  read  that  from  the  record.  We  do 
not  care. 

Mr.  Manager  Clayton.  I  think  this  is  the  memorandum  that  you 
referred  to.    Examine  that  and  see  [handing  paper  to  witness]. 

The  Witness  (examining).  I  believe  that  this  was  among  the 
photographs  which  I  saw.  I  would  not  be  positive  that  they  are  all 
the  photographs  that  I  saw. 

Sir.  WoRTHiNGTON.  Give  the  exhibit  number,  please. 

Mr.  Manager  Clayton.  Let  us  take  this  paper,  which  is  Exhibit  17 
before  the  House  committee. 

The  Secretary.  It  never  has  been  marked  here. 

Mr.  Maiiag:er  Clayton.  This  paper,  the  original  of  which  was  Ex- 
hibit No.  17  in  the  proceedings  before  the  House  Committee  on  the 
Judiciary,  is  a  photograph  of  the  letter  from  CapL  W.  A.  May,  gen- 
eral manager,  dated  August  30,  1911,  addressed  to  Mr.  E.  J.  Wil- 
liams, 626  South  Blakely  Street,  Dunmore,  Pa.  The  original  of  this 
letter  has  been  read  in  evidence,  and  by  agreement  with  the  respond- 
ent's counsel,  Mr.  President,  I  am  authorized  to  say  that  the  original 
of  this  letter  having  been  already  printed  in  the  record  we  can  there- 
fore dispense  with  the  reading  of  the  photographic  copy  of  that  let- 
ter, but  it  ought  to  be  identined  so  that  it  can  be  referred  to  in  the 
argument. 

The  next  is  known  as  Exhibit  19.  It  was  marked,  I  think,  in  the 
House  Judiciary  Committee  proceedings.  It  is  a  photographic  copy 
of  the  agreement  in  Judge  Archbald's  handwriting  and  signed  oy 
John  M.  Robertson  and  E.  J.  Williams,  and  witnessed  by  R.  W. 
Archbald. 

Mr.  Wobthinoton.  And  dated  ? 

Mr.  Manager  Clayton.  And  dated  the  4th  day  of  September, 
A.  D.  1911,  and  acknowledged  before  Georee  W.  Benedict,  notary 
public,  on  the  12th  day  of  September.  A.  D.  1911,  the  original  of 
which  photographic  copy  it  is  agreed  has  already  been  introduced  in 
evidence  and  is  printed  m  the  record. 

The  next  is  marked  "  Exhibit  20  "  in  the  Judiciary  Committee  pro- 
ceedings of  the  House  of  Representatives,  I  think.  At  any  rate  that 
appears  there.  It  is  a  photographic  copy  of  the  document  called  an 
assignment  made  the  6th  day  of  Septemijer,  A.  D.  1911,  by  Edward 
J.  Williams  to  William  P.  Boland  and  a  silent  party.  It  is  signed 
by  E.  J.  Williams  and  witnessed  by  W.  L.  Pryor,  the  original  of 
which,  as  the  counsel  for  the  respondent  agree,  has  been  introduced 
in  evidence  and  is  printed  in  the  record. 

The  other  is  marked  "  Exhibit  21 "  in  the  proceedings  before  the 
Judiciary  Committee  of  the  House  of  Representatives.  It  is  a  letter 
dated  September  20,  1911,  addressed  to  "My  Dear  Mr.  Conn,"  and  is 
signed  by  R.  W.  Archbald.  It  is  agreed  by  the  respondent's  counsel 
that  the  original  of  this  letter  has  already  been  introduced  here  in 
evidence  and  that  this  is  a  photographic  copy  of  that  letter  which 
has  been  printed  in  the  record. 

The  papers  were  handed  to  the  witness. 
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Q.  (By  Mr.  Manager  Clayton.)  You  say  that  you  identify  those 
photographs  as  being  among  the  photographs  that  Mr.  Boland 
showed  you  at  the  time  that  you  have  referred  to? — A.  Yes,  sir. 

Q.  And  upon  which  your  action  was  based  ? — ^A.  Yes,  sir. 

Q.  (By  Mr.  Worthington.)  Can  you  say  whether  there  were  any 
others  t — ^A.  I  can  not. 

Q.  Have  you  the  memorandum  or  a  copy  of  the  memorandum 
which  you  took  to  the  President? — A.  No,  sir;  I  believe  this  is  a 
copy. 

Q.  Printed  in  the  record  ?— A.  Marked  "  Exhibit  28,"  I  think. 

Mr.  Manager  Clayton.  In  the  proceedings  before  the  House  Judi- 
ciary Committee. 

Mr.  Worthington.  Yes;  this  is  it. 

Mr.  Manager  Clayton.  It  has  not  been  introduced  here. 

Mr.  Worthington.  I  propose  to  have  this  read  in  evidence. 

Mr.  Mana^r  Clayton.  We  have  no  objection. 

Q.  (By  Mr.  Worthington.)  This  is  a  copy  of  the  memorandum 
which  you  took  to  the  President? — A.  (Examining.)  I  believe  it  is. 

Mr.  Worthington.  It  is  printed  in  the  record  here. 

Mr.  Manager  Clayton.  I  have  no  objection.  On  what  page  is  it 
printed  ? 

Mr.  W^orthington.  On  page  666  of  the  proceedings  before  the 
House  Judiciary  Committee.    I  ask  that  the  memorandum  be  read. 

The  President  pro  tempore.  The  Secretary  will  read  the  memo- 
randum. 

The  Secretary  read  as  follows: 

U.  ».  S.  ExHiBir  N. 

To  the  best  of  my  recollection  the  story  related  by  Mr.  Boland  Is  as  follows: 

Some  years  ago  the  Marian  Coal  Co.  (owned  by  the  Boland  brothers)  had 
in  its  eniploy  as  general  manager  a  man  named  Peale.  The  company  found 
that  Mr.  Peale  was  unfit  to  continue  In  its  employ  and  terminated  his  serrices. 
Some  time  thereafter,  a  year  or  two.  as  I  recall  Mr.  Boland's  statement.  Peale 
filed  suit  in  the  Federal  court  for  breach  of  contract.  The  attorneys  for  the 
coal  company  filed  a  demurrer  which,  if  sustained,  would  mean  the  termina- 
tion of  the  suit. 

Before  action  on  the  demurrer  was  had  Mr.  Boland  was  approached  by  K,  J. 
Williams,  representing  "A..''  the  judge  before  whom  the  case  was  pending.  Wil- 
liams said  that  "A.*'  wanted  Boland  to  discount  **A.*s"  note  for  $500.  Boland 
wanted  to  know  why  he  was  asked  to  discount  the  note  Williams  said  that 
Boland  had  a  suit  pending  in  court  and  if  he  would  discTOunt  the  note  he  would 
be  saved  all  of  the  costs  of  the  suit.  Boland  did  not  discount  the  note  and 
he  understands  that  it  was  discounted  by  a  bank  at  Scranton,  the  president  of 
which  he  describes  as  a  politician.  The  demurrer  was  not  sustained  and  the 
suit  is  still  {tending  in  the  Federal  court,  the  costs  to  Boland  to  date  being 
about  $3,300.  (Boland  has  in  his  possession  an  affidavit  by  Williams  stating 
the  facts  as  to  the  note  and  what  Boland  would  gain  by  discounting  it.) 

Boland  was  aroused  at  this  action  prompted  by  "A."  and  determined  to  trap 
him  in  some  transaction  w^hich  would  prove  his  unfitness  to  serve  on  the  bench. 
He  thereupon  told  Williams  that  he  knew  of  a  culm  bank  belonging  to  the 
Brie  road,  through  direct  ownership  by  the  Hillside  CJoal  Co.,  that  he  thought 
"A."  might  secure  and  make  a  pood  profit  by  selling  it  to  some  other  company. 
Williams  took  the  matter  up  with  "A.,"  who  thought  well  of  it  **A."  went  to 
New  York  and  saw  Mr.  Brownell,  vice  president  of  the  Erie  road,  who  tele- 
phoned Mr.  May.  superintendent  of  the  Hillside  company,  to  give  WUllams  an 
option  on  the  culm  bank.  "A."  returned  to  Scranton  and  made  out  in  his  own 
handwriting  and  signed  as  witness  an  option  giving  Williams  the  right  to  pur- 
chase the  culm  bank  for  the  sum  of  $3,500.  "A."  called  up  Mr.  Conn,  vice 
president  of  the  Laurel  Line,  and  told  him  that  Williams  would  see  him,  bear- 
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ing  a  letter  of  introduction  from  "A.,"  with  reference  to  the  sale  of  the  culm 
bank  to  the  Laurel  Line.  "A."  said  he  was  interested  in  the  culm  bank  and 
hoped  they  could  arrange  a  deal.  Conn  agreed  to  buy  the  culm  bank  for  a  sum 
which,  after  deducting  necessary  expenses  and  the  original  cost  of  the  bank — 
$3,500-— will  net  about  $35,000.  This  deal  will  be  closed  within  the  next  few 
days,  the  necessary  papers  now  being  prepared. 

Under  the  arrangement  Williams  made  with  "A."  at  the  time  *"A.'*  secured 
the  option  on  the  culm  bank  the  net  profits  will  be  divided  equally  between 
Boland,  who  discovered  the  culm  bank,  Williams,  who  acted  as  a  go-between, 
and  "A.,"  who  used  his  influence  as  Federal  judge  to  secure  the  option. 

Boland  has  in  his  possession  a  photograph  of  the  option  written  and  wit- 
nessed by  "A.,"  a  photograph  of  "A.'s"  letter  introducing  Williams  to  Conn, 
and  another  letter  from  "A."  introducing  Williams  to  Mr.  Darling,  the  Lacka- 
wanna attorney  at  Scranton,  and  having  reference  to  another  culm  bank,  which 
Boland  says  will  be  secured  by  "A."  very  soon,  for  the  purpose  of  making  an- 
other sum  of  money  through  the  use  of  his  influence  with  the  railroads. 

Boland  expects  to  secure  very  shortly  the  absolute  evidence  necessary  to 
prove  the  flnal  consummation  of  the'  above-described  sale  of  the  culm  bank. 
Boland  states  that  he  has  told  his  story  and  shown  his  evidence  only  to  Chair- 
man Clements,  Commissioner  Meyer,  and  myself. 

Extract  from  letter  dated  December  6,  1911,  to  Commissioner  Meyer,  from 
J.  L.  Seager,  commerce  counsel,  Delaware,  Lackawanna  &  Western  Railroad  Co.  : 
"  ♦  ♦  *  We  left  Mr.  Lyon  with  the  assurance  that  we  would  proceed  to  get 
together  the  Information  requested,  so  far  as  it  was  within  our  power,  and  we 
came  back  to  New  York  prepared  to  make  good  such  assurance.  Very  soon 
thereafter  we  were  informed  from  a  reliable  source  that  because  of  the  loss  of 
the  property  of  the  Marian  Coal  Co.  as  the  result  of  litigation  with  other 
parties  than  the  Delaware,  Lackawanna  &  Western,  and  because  he  was  fairly 
well  satisfied  with  the  relief  already  obtained  in  the  proceedings  before  the 
Interstate  Commerce  Commission  against  the  Delaware,  Lackawanna  &  Western^ 
Mr.  Boland  did  not  care  to  proceed  further  therein  and  had  dropped  the  cases. 
Under  these  circumstances  we  felt  that  the  occasion  had  passed  which  prompted 
you  to  make  the  request  for  the  information  and  that  you  would  not  desire  us 
to  go  to  the  very  considerable  expense  of  preparing  data  which,  so  far  as  ap- 
peared, would  never  be  used.  For  this  reason  we  suspended  our  preparations 
to  gather  the  information  requested." 

Boland  says  the  litigation  referred  to  by  Seager  is  the  suit  filed  by  Peale  and 
that  Seager  has  inside  advance  information  of  the  decision  of  the  court,  which 
has  not  yet  been  handed  down. 

Mr.  Manager  Ci-ayton.  Mr.  President,  in  view  of  the  introduction 
of  that  in  writing,  I  would  like  for  these  photographic  copies  of  let- 
ters and  documents  which  have  been  introduced  in  evidence  thip 
morning  to  be  printed  at  this  point  in  the  record.  I  do  not  desire 
to  have  them  read. 

Mr.  WoRTHiNGTON.  There  is  no  objection. 

The  President  pro  tempore.  There  is  no  objection,  and  it  will  be 
so  done. 

The  matter  referred  to  is  as  follows : 

X;.  S.  S.  Exhibit  80. 

[PennsylTania  Coal  Co.  Hillside  Coal  &  Iron  Co.  New  York,  Soaquehanna  &  Weatem 
Coal  Co.  Northwestern  Mining  &  Exchange  Co.  Blossburg  Coal  Co.  Office  of  the 
general  manager.] 

Scranton,  Pa.,  Aiugust  SO,  1911, 
Mr.  E.  J.  Williams, 

626  South  Blakely  Street,  Dunmore,  Pa, 

Dear  Sib:  As  stnted  to  you  to-day  verbally,  1  shall  recommend  the  sale  of 
whatever  interest  the  Hillside  Coal  &  Iron  Co.  has  In  what  is  known  as  the 
Katydid  culm  dump,  made  by  Messrs.  Robertson  &  Law  in  the  operation  of  the 
Katydid  breaker,  for  $4,500. 

In  order  that  it  may  not  be  lost  sight  of,  I  will  mention. that  any  coal  above 
the  size  of  pea  coal  will  be  subject  to  a  royalty  to  the  owners  of  lot  46,  upon  the 
surface  of  which  the  bank  Is  located. 
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It  iB  also  understood  that  the  bank  will  not  be  conveyed  to  anyone  else  with- 
out the  consent  of  the  H.  G.  &  I.  Co..  and  that  if  the  offer  Is  accepted  articles 
of  agreement  will  be  drawn  to  cover  the  transaction. 
Yours,  very  truly, 

W.  A.  Mat,  General  Manager. 

U.  S.  S.  ExHiBrr  81. 

This  agreement  made  and  concluded  this  4tli  day  of  September,  A.  D.  1911, 
by  and  between  John  M.  Robertson,  of  Moosic,  Pa.,  of  the  one  part,  and  Edward 
J.  Williams,  of  Scranton,  Pa.,  of  the  other  part,  witnesseth : 

Whereas  the  said  party  of  the  first  part  is  the  owner  of  that  certain  culm 
dump  in  the  vicinity  of  Moosic  made  in  the  operation  by  the  firm  of  Robertson 
&.  Law  of  the  so-called  Katydid  mine  or  colliery;  and  whereas  the  said  party 
of  the  isecond  part  is  desirous  of  purchasing  the  same : 

Now  this  agreement  witnesseth  that  for  and  in  consideration  of  %1  to  hln  in 
band  paid,  the  receipt  of  which  is  hereby  acknowledged,  the  said  party  of  the 
first  part  hereby  grants  and  conveys  unto  the  said  party  of  the  secpnd  part»  his 
heirs,  executors,  administrators,  and  assigns,  the  right  or  option  to  purchase 
his  interest  in  and  to  the  said  culm  dump  for  the  price  or  sum  of  $3,500,  which 
said  option  Is  to  be  exercised  within  60  days  from  this  date,  the  terms  to  be 
cash  within  5  days  after  the  exercise  of  said  option.  It  is  understood  that  this 
option  is  intended  to  cover  and  include  all  the  interest  of  the  said  party  of  the 
first  part  and  of  the  snid  late  firm  of  Robertson  &  Law. 

In  witness  whereof  the  pai*tles  hereto  have  hereunto  set  their  hands  and  seal? 
the  day  and  year  Aforesaid. 

John  M.   Robebtson.     [seal.] 
E.  J.   Williams.  [seal.] 

Witness : 

R.  W.  ABCHBALD. 

State  of  Pennsylvania,  County  of  Lackawanna,  88 : 

On  this  12th  day  of  September,  A.  D.  1011,  personally  appeared  before  me,  a 
notary  public  in  and  for  said  State  and  county  duly  commissioned,  residing 
city  of  Scranton,  county  aforesaid,  the  above-named  E.  J.  Williams,  who  in  due 
form  of  law  acknowledged  the  foregoing  indenture  to  be  his  act  and  deed  and 
desired  the  same  might  be  recorded  as  such. 

Witness  my  band  and  ofiicial  seal  the  day  and  year  aforesaid. 

[seal.]  OSlOrqk  W.  Benedict,  Jr., 

Notary  PuUic. 
My  commission  exi)lres  March  10,  1913. 


U.  S.  S.  Exhibit  82. 

Assignment,  made  this  5th  day  of  September,  A.  D.  1911,  by  Edward  J.  Wil- 
lir.ms,  of  the  borough  of  Dunmore,  county  of  Lackawanna,  and  State  of  Penn- 
sylvania, party  of  the  first  part,  to  William  P.  Boland  and  a  silent  party,  both 
of  the  city  of  Scranton,  county  and  State  above  mentioned,  parties  of  the  second 
part.  For  services  rendered  or  to  be  rendered  in  tlie  future  by  William  P. 
Boland  and  silent  party,  whose  name  for  the  present  is  only  known  to  Kdwa]*d 
J.  Williams,  W.  P.  Boland.  John  M.  Robertson,  and  Capt.  W.  A.  May,  sup^n- 
tendent  of  the  Hillside  Coal  &  Iron  Co.,  it  is  agreed  by  said  Edward  J.  WillianiP, 
who  is  the  owner  of  two  options  covering  a  culm  bank  known  as  the  "  Katydid." 
situate  in  the  vicinity  of  Moosic,  Pa.,  that  he  hereby  assigns  two-thirds  of  any 
profits  arising  from  the  sale  of  the  above-mentioned  property  over  and  above 
the  amounts  to  be  paid  John  M.  Robertson  and  the  Hillside  Coal  &  Iron  Co.. 
$3,500  and  $4,500,  respectively,  to  be  divided  equally  between  William  P.  Roland 
and  silent  party  mentioned  above,  their  heirs,  successors,  or  assigns,  and  this 
shall  be  their  voucher  for  same. 

E.  J.  Williams,     [seal.]. 

W.  L.  Pbyob. 

U.  S,  S.  Exhibit  83. 

[R.  W.  Archbald,  Judge,  United  States  Commerce  Court,  Waahington.] 

Scranton,  Pa.,  September  20,  19tl. 

My  Dear  Mb.  Conn  :  This  will  Introduce  Mr.  Edward  Williams,  who  is  inter 
OS  ted  with  me  in  the  culm  dump  about  which  I  si)oke  to  you  the  other  day. 
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We  have  options  on  It  both  from  the  Hillside  Ck>al  Co.  and  from  Mr.  Robertson, 
representing  Robertson  &  Law,  these  options  covering  the  whole  Interest  in  the 
dump.  This  dump  was  produced  in  the  operation  of  the  Katydid  colliery  by 
Robertson  &  Law.  and  extends  to  the  whole  of  the  dump  so  produced.  I  have 
not  seen  it  myself,  but,  as  I  understand  it,  this  dump  consists  of  two  dumps  a 
little  separate  from  each  other,  but  all  making  up  one  general  culm  or  refuse 
pile  made  at  that  colliery.  Mr.  Williams  will  explain  further  with  regard  to 
it,  if  there  is  anything  which  you  want  to  know. 

Yours,  very  truly,  R.  W.  Archbald. 

Cross-examination  by  Mr.  Worthington  : 

Q.  Now,  Mr.  Commissioner,  I  find  in  this  memorandum  it  is  stated : 

The  a^omeys  for  the  coal  company  filed  a  demurrer  which,  If  sustained, 
would  mean  the  termination  of  the  suit.  Before  action  on  the  demurrer  was 
had  Mr.  Boland  was  approached  by  E.  J.  Williams,  representing  "A.,"  the  Judge 
before  whom  the  case  was  pending. 

Now,  did  Mr.  Boland  make  that  statement  to  vou  ? — ^A.  That  is 
my  confidential  clerk's  recollection  of  what  Mr.  Boland  said. 

Q.  Had  you  not  had  a  talk  with  him? — ^A.  Mr.  Boland  made  vari- 
ous statements  to  me.    I  do  not  sa^  now  he  did  or  did  not  say  that. 

Q.  Did  you  take  to  the  President  a  memorandum  saying  that 
Judge  Archbald  had  overruled  a  demurrer  because  the  party  who 
filed  the  demurrer  had  refused  to  discount  his  note,  without  knowing 
anything  about  whether  it  was  true  or  not? — ^A.  I  would  take  to  the 
President  any  statement  prepared  under  such  circumstances  by  my 
confidential  clerk ;  yes,  sir. 

Q.  You  would  ? — ^A.  Yes,  sir. 

Q.  Then  you  do  not  know  of  your  own  knowledge  whether  Mr. 
Boland  had  made  this  statement  or  not? — ^A.  I  would  not  be  positive. 
Mr.  Boland  made  a  great  many  statements. 

Q.  You  stated  a  little  while  ago  that  you  relied  only  on  the  photo* 
graphs.    Was  any  photonaph  submitted  to  you  that  tended  to^  sup- 

Eort  that  statement  and  show  that  the  note  wan  presented  to  the  judge 
efore  his  action  on  the  demurrer? — ^A.  I  intended  to  say  I  relied 
chiefly  on  the  photographs,  and  in  response  to  your  question  I  say 
I  did  not  rely  only  upon  oral  statements. 

Q.  After  setting  lorth  about  his  overruling  the  demurrer  after 
the  note  had  been  presented  and  discount  refused,  you  say  that  "Bo- 
land was  aroused  at  this  action  prompted  by  *A.' " — ^A.  I  beg  your 
pardon,  I  did  not  say  that    The  memorandum  said  that. 

Q.  You  took  to  the  President  a  memorandum  which  contained 
that  statement? — ^A.  Yes,  sir. 

Q.  You  did  not  know  anything  about  it  except  what  Mr.  Cockrell 
told  you? — ^A.  I  have  no  personal  knowledge  of  that;  no,  sir. 

Q.  It  also  says  this — and  I  should  like  to  know  whether  you  had 
any  information  except  Mr.  Cockrell's  report  to  you  as  to  it — 

"A."— 

Of  course,  "A."  means  Judge  Archbald — 

"A."  went  to  New  York  and  saw  Mr.  Brownell.  vice  president  of  the  Brie 
road,  who  telephoned  Mr.  May,  superintendent  of  the  Hillside  company,  to 
give  Williams  an  option  on  the  calm  bank. 

Did  you  know  anything  in  advance  of  that  statement  except  what 
Mr.  Cockrell  had  put  in  this  memorandum? — A.  I  can  not  know  tele- 
phone messages  between  Scranton  and  New  York ;  no,  sir. 

81526— S.  Doc.  U40,  vol  1. 62^3 45 


706  IMPEACHMENT  OF  ROBERT  W.  ABOHBALD. 

Q.  You  took  that  to  the  President  without  knowing  anything 
about  it  ? — ^A.  Yes,  sir. 

Q.  Except  Mr.  Coekrell  said  that  Mr.  Boland  said  that? — ^^V.  I 
know  Mr.  Coekrell  is  a  reliable  man. 

Q.  I  do  not  think  you  have  answered  my  question. — A.  Will  you 
kindly  repeat  it  ? 

Q.  The  question  is  whether  you  took  that  statement  to  the  Presi- 
dent without  knowing  anything  about  it  except  that  Mr.  Coekrell  told 
you  Mr.  Boland  said  that? — ^A.  I  presume  Mr.  Boland  told  me  a 
^od  many  things.  He  had  a  story  and  I  did  not  hear  all  Mr.  Bo- 
land's  story.  I  did  not  take  time  to  listen  to  it.  It  took  hinx  a  good 
while,  and  it  took  more  time  than  I  had.  A  commissioner  is  a  busy 
man. 

Q.  Was  Mr.  Boland  in  an  excited  condition  about  it  ? — ^A.  I  do  not 
think  he  was. 

Q.  Did  he  tell  you  he  came  down  there  for  the  purpose  of  having 
proceedings  instituted  against  Judge  Archbald? — A.  No,  sir. 

Q.  Did  he  tell  you  he  came  down  there  for  the  purpose  of  giving 
this  information  in  reference  to  the  suit  which  he  had  i)ending  before 
the  commission  ? — A.  I  think  he  said  he  would  like  to  introduce  that 
as  a  part  of  his  testimony. 

Q.  And  he  made  this  statement  to  Mr.  Coekrell  and  to  you,  and 
Mr.  Coekrell  reduced  the  statement  to  writing? — ^A.  As  told  twice 
by  Mr.  Boland. 

Q.  And  the  purpose,  as  you  understood  at  the  time,  was  to  influ- 
ence the  action  of  the  commission  in  reference  to  the  suit  which  was 
pending  before  it? — ^A.  I  had  no  such  understanding.  Mr.  Boland 
never  said  a  word  about  it,  except  he  expressed  the  wish  to  put  that 
in  as  a  part  of  his  testimony. 

Q.  Was  the  counsel  of  the  railroad  company  notified  of  these  pro- 
ceedings?— A.  Of  which  proceedings? 

Q.  Of  what  was  going  on  between  you  and  Mr.  Coekrell  on  the  one 
hand  and  Mr.  Boland  on  the  other,  when  he  was  telling  you  that  he 
wanted  it  to  go  into  evidence? — A.  Thousands,  representing  peti- 
tioners as  well  as  railway  companies,  come  to  the  office  of  the  com- 
mission in  the  course  of  a  year. 

Q.  The  question  is  not  answered. — ^A.  I  did  not  know  Mr.  Boland 
was  coming.  I  did  not  know  what  he  wanted.  How  could  I  notify 
anybody  if  I  desired  to  do  it?  There  was  no  occasion  to  notify  any- 
body as  I  saw  it. 

Q.  You  listened  to  him? — A.  I  listened  to  him  as  to  any  other  man 
who  will  come  to  my  office ;  and  every  man  has  a  right  to  come  there. 

Q.  After  that  statement  about  Mr.  Brownell  telephoning  to  Mr. 
May  to  give  this  option,  it  says: 

**A."  returaed  to  Scranton  and  made  out  in  his  own  handwriting  and  signed  as 
witness  an  option  giving  Williams  the  right  to  purchase  the  culm  bank  for  the 
sum  of  $3,500. 

You  understood  that  to  mean  that  Judge  Archbald  wrote  out  the 
option  which  Mr.  May  was  to  give? — A.  I  believe  I  saw  some  such 
document  as  that. 

Q.  That  is  what  you  understood  that  memorandum  to  mean  when 
you  took  it  to  the  president,  that  the  judge  went  to  Brownell  and 
Brownell  telephoned  to  May  to  give  the  option,  and  the  judge  wrote 
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out  the  option  and  had  it  signed.    Was  not  that  the  idea  you  meant 
to  convey  to  the  President? — A.  I  meant  to  convey  to  the  President 
nothing  but  what  that  memorandum  contained  and  what  I  thought 
it  meant. 
Q.  This  language  I  will  read  again: 

**A."  returned  to  Scranton  and  made  out  in  bis  own  handwriting  and  signed  as 
witness  an  option  giving  Williams  the  right  to  purchase  the  culm  bank  foi^  the 
earn  of  $S,500. 

Did  you  think  and  did  you  wish  the  President  to  think  that  Judge 
Archbald  had  written  the  option  which  Capt.  May  was  to  give  on 
dictation  by  telephone  f rom  Brownell  ? — A.  I  paid  no  special  atten- 
tion to  any  one  special  statement,  relying  primarily  on  what  was  in 
the  photographs. 

Q.  There  was  nothing  in  the  photo^aphs  about  the  $500  note  ? — ^A. 
I  can  not  say.    I  would  have  to  examine  the  photograph. 

Q.  Was  there  anything  about  the  demurrer? — A.  I  suppose  not. 

Q.  Or  anything  about  Mr.  Brownell's  telephoning  to  Capt.  May? — 
A.  I  do  not  believe  that  is  capable  of  photographic  reproduction. 

Q,  Now,  it  says  next: 

Under  the  arrangement  Williams  made  with  "A."  at  the  time  "A."  secured  the 
option  on  the  culm  bank  the  net  profits  will  be  divided  equally  between  Boland, 
who  discovered  the  culm  bank,  Williams,  who  acted  as  a  go-between,  and  "A.,^ 
who  u^ed  his  influence  as  Federal  Judge  to  secure  the  option. 

Did  Boland  say  he  was  entitled  to  one-third  of  the  proceeds  of 
this  transaction  t. — A.  He  must  have  said  it,  or  otherwise  Mr.  Cockrell 
would  not  have  written  it. 

Q.  Do  you  remember  whether,  when  talking  to  you,  he  said  that? — 
A.  I  thint  he  probably  did. 

Q.  Mr.  Meyer,  I  understand  thatyou  arranged  the  meeting  with 
the  Attorney  General  when  Mr.  W.  P.  Boland  was  to  be  taken 
there. — A.  Yes,  sir;  I  did. 

Q.  The  suit  of  the  Marian  Coal  Co.  against  the  Delaware,  Lacka^ 
wanna  &  Western  Railroad  Co.  was  set  down  for  a  final  hearing 
on  the  20th  of  February  ?— A.  The  12th. 

Q.  No;  the  20th.  You  arranged  with  the  Attomev  General  that 
after  the  hearing  was  over  you  would  take  Mr.  Boland  up  to  the 
Attorney  General's  office? — ^A.  No;  T  did  not  arrange  to  take  Mr,. 
Boland  to  the  Attorney  General's  office,  but  I  arranged  for  a  con- 
ference between  the  Attorney  General  and  Mr.  Boland  and  his 
attorney.  Of  this  neither  Mr.  Boland  nor  his  attorney,  Mr.  H.  CL 
Keynolds,  had  any  knowledge  before  the  meeting. 

Q.  You  had  Mr.  Cockrell  go  and  attend  the  meeting? — A.  Yes,  sir. 

Q.  At  your  request? — A.  I  wanted  Mr.  Cockrell  to  show  them 
where  the  Attorney  General  was  to  be  found,  and  he  was  to  be  there. 

Q.  In  reference  to  the  last  part  of  this  examination,  which  says — 

Boland  says  the  litigation  referred  to  by  Seager  is  the  suit  filed  by  Peale^, 
and  that  Seager  has  inside  advance  information  of  the  decision  of  the  court 
which  has  not  yet  been  handed  down — 

You  knew  Judge  Witmer  then  had  charge  of  the  case  and  would 
make  the  decision  if  any  were  made? — A.  I  did  not  know  any  such 
thing ;  no,  sir. 

Q.  You  knew  that  Judge  Archbald  was  then  judge  of  the  Com- 
merce Court,  did  you  not  ? — A.  I  did. 
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Q.  And  there  must  be  some  other  judge  who  would  be  sitting  in 
the  middle  district  of  Pennsylvania? — ^A.  I  paid  no  attention  to 
the  character  of  that  litigation. 

Q.  As  a  matter  of  fact,  now^  Mr.  Meyer,  did  not  Mr.  Boland  tell 
you  that  Judge  Witmer  was  giving  information  about  what  he  was 
going  to  do  in  the  Peale  case? — A.  He  may  have  said  it.  I  would 
not  be  positive.    I  doubt  it. 

Q.  Did  you  not  omit  from  the  memorandum  which  you  took  to  the 
President  any  reference  to  Boland's  charges  against  Judge  Wit- 
pier? — A.  I  had  nothing  whatever  to  do  with  the  preparation  of  that 
memorandum  and  neither  included  nor  omitted  anything. 

Q.  Did  you  not  direct  Mr.  Cockrell  to  make  the  memorandum? — 
A,  Yes,  sir. 

Q.  For  the  purpose  of  taking  it  to  the  President  ? — ^A.  Not  for  the 
purpose  of  taking  it  to  the  President. 

Q.  You  did  taCe  it  to  the  President  ? — ^A.  Yes,  sir. 

Q.  And  you  read  it  ? — ^A.  The  President  read  it. 

Q.  You  read  it  before  you  took  it  to  the  President? — A.  Most  as- 
suredly I  read  it  before  that,  and  Judge  Clements  before  that. 

Q.  You  took  a  memorandum  with  those  charges  that  a  judge  was 
jgiving  advance  information  to  one  of  the  parties  to  the  smt  without 
knowmg  who  the  judge  was? — A.  Yes,  sir. 

Q.  Is  it  not  a  fact  that  you  omitted  a  reference  to  the  other  judge 
because  he  was  not  a  judge  of  the  Commerce  Court? — ^A.  There  was 
po  such  purpose  as  that 

Q.  With  an  important  charge  against  Judge  Witnier,  the  man  who 
was  goin^  to  give  this  decision  and  it  was  charged  was  giving  ad- 
vance information,  what  reason  was  there  for  taking  to  the  Presi- 
dent only  that  part  of  the  story  which  related  to  Judge  Archbald? — 
A.  Mr.  Cockrell  listened  to  Mr.  Boland  the  morning  we  had  Hne  con- 
ference. He  listened  when  Mr.  Boland  told  the  story  to  Judge 
Clements.  It  was  listened  to  by  myself  in  part  and  continued  with 
Mr.  Cockrell,  and,  based  on  those  two  recitations,  Mr.  Cockrell  pre- 

i)ared  a  memorandum  as  to  what  he  had  said,  to  the  best  of  his  recol- 
ection.    That  is  all  I  can  say  about  that  memorandum. 

Q.  Then,  if  Judge  Witmer  was  intentionally  omitted  from  the 
memorandum,  it  was  Mr.  Cockrell  who  did  it  and  not  the  com- 
missioner?— ^A.  Yes,  sir. 

Mr.  WoRTHiNGTON.  That  is  all. 

Mr.  Manager  Clayton.  This  witness  may  be  discharged. 

The  President  pro  tempore.  The  witness  will  retire. 

Mr.  Manager  Fi^oyd.  Mr.  President,  we  are  now  ready  to  further 
consider  the  question  of  the  admissibility  of  the  evidence  in  the 
testimony  of  C.  G.  Boland,  and  I  ask  that  Judge  Sterling  be  heard 
on  the  part  of  the  managers. 

Mr.  Manager  Sterling.  Mr.  President,  it  will  be  remembered  that 
the  evidence  which  we  seek  is  a  statement  made  by  George  M.  Watson 
to  Christopher  G.  Boland.  George  M.  Watson  was  the  attorney 
employed  by  the  Bolands  and  the  Marian  Coal  Co.  to  settle  the  suit 
which  that  coal  company  had  before  the  Interstate  Commerce  Com- 
mission and  to  sell  the  stock  of  the  Marian  Coal  Co. 

We  believe  that  the  testimony  is  competent  on  at  least  two  grounds. 
JFirst,  they  are  statements  made  by  one  who  was  a  party  with  the 
respondent.  Judge  Archbald,  to  do  a  wrongful  thing,  and  it  relates 
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to  matters  that  were  done  or  proposed  in  furtherance  of  the  doinp 
of  the  wrongful  thing. 

A  conspiracy  is  an  agreement  between  two  or  more  persons  to  do 
a  wrcMigful  thing,  and  anything  that  either  party  to  such  an  agree-» 
ment  does  or  says  in  furtherance  of  the  agreement  is  competent 
against  the  other  party  to  the  agreement  The  two  paiiies  to  thi^ 
agreement  were  Judge  Archbaldand  George  M.  Watson,  and  the 
unlawful  thing  which  they  proposed  to  do  was  to  use  the  influence; 
of  Judge  Archbald  as  a  ]uage  of  a  Federal  court  to  compel  or  to 
induce,  if  you  prefer,  the  Delaware,  Lackawanna  &  Western  Rail-' 
road  Co.  to  buy  this  stock  and  to  settle  this  suit. 

We  understand,  and  it  is  purely  an  elemental  principle  of  lawJ 
that  we  must  prove  the  conspiracy  before  we  can  prove  acts  and 
words  on  the  part  of  one  of  the  co-conspirators  against  the  other 
co-conspirators ;  and  the  only  question  that  is  left  is  whether  we  have 

Sroven  in  this  case  this  agreement  by  Archbald  and  WatBon  that 
udge  Archbald  should  use  his  influence  as  a  judge  in  order  to  pre- 
vail upon  this  railroad  company  to  engage  in  this  settlement  and  in 
the  purchase  of  this  stock.  ' 

Now,  what  is  the  proof  ?  In  the  first  place,  immediately  after  the 
Bolands  employed  Watson  to  represent  them  in  the  settlement  and. 
in  the  sale  of  this  stock,  Watson  visits  Judge  Archbald's  office,  and 
some  one,  Judge  Archbald  or  some  other  person,  while  they  ar^ 
there  together,  telephones  Christy  G.  Boland  to  come  to  Judge  Arch- 
bald's  office;  and  he  goes  there. 

It  is  stated  there  in  the  presence  of  those  three  what  was  to  be 
done,  and  Christopher  G.  Boland  says  that  Judge  Archbald  said 
that  he  would  help-^that  was  the  language  of  Mr.  Boland*  that  he 
would  help — ^get  tnis  settlement  out  of  the  Delaware,  Lackawanna 
St  Western  Railroad  Co.,  and  help  to  sell  them  the  stock  of  the 
Marian  Coal  Co. 

We  believe  that  when  we  have  gone  that  far  we  have  proven 
that  Judge  Archbald  is  a  party  to  the  agreement  to  do  the  wrongful 
thing  of  using  his  influence  as  a  judge,  it  being  remembered  that 
at  that  time  the  Delaware,  Lackawanna  &  Western  Railroad  Co; 
had  two  lawsuits  pending  in  the  court  over  which  Judge  Archbald 
presided;  we  believe  when  we  have  gone  that  far,  and  proven  the 
express  agreement  of  Judge  Archbald  to  help  in  that  matter,  wd 
have  proven  a  conspiracy. 

But  that  is  not  all  the  evidence  in  the  case.  If  Judge  Archbald 
had  never  used  that  language  in  the  presence  of  Christopner  Boland, 
we  have  proven  here  that  immediately  after  that  conference  between 
those  three  men  Judge  Archbald  meets  Loomis,  one  of  the  high  offi- 
cials of  this  railroad  company,  and  suggests  this  matter  of  a  pur- 
chase of  the  stock  and  of  the  settlement  of  the  Marian  Coal  Co.'s  suit 
in  the  Commerce  Court;  then,  a  few  days  after  that,  he  telephones  to 
Mr.  Phillips,  another  high  official,  the  superintendent  of  the  coal 
properties  ox  this  railroad  company,  to  come  to  his  house,  and  he 
talks  to  him  about  the  proposition  of  a  settlement  and  a  sale;  then, 
when  he  was  in  New  York,  ne  goes  to  the  offices  of  this  railroad  com- 
pany, urging  that  they  settle  tnis  suit  and  purchase  this  stock;  then 
he  writes  at  least  three  letters  to  Mr.  Loomis,  urging  all  the  time, 
using  all  his  influence,  to  carry  out  this  agreement  which  had  been 
entered  into  between  him  and  Watson.    Even  after  it  was  supposed 
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that  the  matter  had  fallen  through  he  still  writes  to  Loomis  and 
tells  him  that  he  understands  that  the  settlement  has  failed ;  that  he 
regrets  it  very  much,  and  that  if  he  thought  he  could  do  any  good 
he  would  offer  his  personal  services  to  carry  out  that  end.  He  then 
suggests  a  personal  conference  between  Truesdale,  the  .president  of 
the  company,  and  Mr.  Loomis  and  Mr.  Phillips  and  Mr.  Watson^ 
and  says  a  personal  conference  very  often  results  in  good.  He  did 
not  only  agree — and  we  have  not  only  proven  that  he  did  agree  to 
help  do  this  wrongful  thing,  but  we  have  proven  that  he  earned  out 
the  agreement  ana  did  all  in  his  power  to  carry  it  out. 

So  in  that  phase  of  the  case  we  submit,  Mr.  President,  that  we 
have  not  only  proven  a  conspiracy,  but  we  have  proven  that  Judge 
Archbald  did  his  part  of  the  undertaking.  For  that  reason  any 
statement  made  by  his  co-conspirators  in  ^rtherance  of  this  agree- 
ment is  competent  against  Judge  Archbald  in  this  case. 

I  shall  not  weary  the  Senate  with  precedents,  but  I  do  want  to 
call  attention  to  one  precedent  which  Mr.  Manager  Floyd  referred  to 
the  other  day,  and  which  I  think  is  exactly  in  point  in  this  case.  In 
the  impeachment  proceedings  against  President  Johnson  one  of  tiie 
charges  in  the  articles  was  that  Andrew  Johnson — 

did  unlawfully  conspire  with  one  T^orenzo  Tbomas  with  Intent  unlawfully  to 
seize,  take,  and  possess  the  property  of  the  United  States  in  the  Department  of 
War  in  the  custody  and  charge  of  Edwin  M.  Stanton. 

It  was  plain  there  that  President  Johnson  had  called  Gen.  Thomas 
to  his  office ;  had  made  certain  statements  to  Gen.  Thomas ;  that  Gen. 
Thomas  had  consented  to  do  what  the  President  had  suggested,  and 
that  that  constituted  a  conspiracy  between  President  Johnson  and 
Gren.  Thomas.  Then  Gen.  Thomas  went  out  and  stated  to  a  third 
person  some  of  the  things  that  President  Johnson  had  said  to  him. 
That  third  person  was  called  as  a  witness  in  the  trial  of  the  case  be- 
fore the  Senate,  and  the  Senate  held  that  he  could  testify  as  to  what 
G«n.  Thomas  told  him  he  had  heard  President  Johnson  say.  That  is 
exactly  the  same  kind  of  case  as  this. 

Here  is  George  M.  Watson.  We  charge  that  he  and  Archbald 
made  this  agreement.  Then  Watson  goes  out  and  tells  Christy  G. 
Boland  about  what  they  had  done  and  about  what  they  were  doing 
in  furtherance  of  this  proposition  to  get  this  settlement  It  was 
right  along  the  line  of  doing  the  very  unlawful  thing  that  we  charge 
in  this  count,  that  it  was  the  use  of  the  judge's  official  power  in  order 
to  induce  litigants  in  his  court  to  come  to  their  terms.  It  will  not  be 
disputed  by  these  gentlemen,  I  am  sure,  that  it  is  a  wrongful  thing 
for  a  judge  to  use  his  influence  to  induce  litigants  in  his  court  to  do 
anything  whether  it  be  for  a  consideration  to  himself  or  to  a  friend. 

Just  one  further  thing  on  that  point.    During  the  discussion 

The  PREsroENT  pro  tempore.  Will  the  manager  permit  the  Chair 
to  make  an  inquiry?  The  precedent  cited  by  him  is  where  the  article 
of  impeachment  charged  a  conspiracy,  is  it  not  ? 

Mr.  Manager  Sterling.  Yes,  sir;  it  charged  a  conspiracy  in  the 
article. 

During  the  discussion  the  otiier  day  it  was  suggested,  I  think,  or 
perhaps  was  in  the  mind  of  the  Chair,  at  least,  that  the  evidence  was 
not  sufficient  to  prove  that  Judge  Archbald  was  to  receive  any  con- 
sideration for  his  part  in  carrying  out  this  agreement.    It  is  true 
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that  in  the  article  to  which  this  evidence  relates  it  is  charged  that 
for  a  consideration  Judge  Archbald  entered  into  this  agreement  and 
agreed  to  use  his  influence  to  ^et  this  settlement 

We  submit  that  the  words  "  for  a  consideration  "  are  not  essential 
to  the  offense.  Those  words  constitute  no  necessary  element  in  the 
offense  which  we  char^.  It  makes  no  difference,  so  far  as  the  com- 
pletion of  the  offense  is  concerned,  whether  or  not  Judge  Archbald 
was  to  participate  in  the  fees  or  m  any  moneys  derived  from  this 
settlement.  He  knew  that  Watson  was  to  get  $5,000 ;  and  if,  in  order 
to  assist  a  friend  in  earning  a  fee,  he  would  undertake  to  use  his 
power  as  a  judge  to  cet  Utigants  in  his  court  to  come  to  an  agreement 
or  to  a  settlement  he  is  guilty  of  the  offense^  he  is  guilty  of  the 
gravamen  of  the  charge  that  is  contained  in  this  count.  We  submit 
that  although  it  is  a  very  compelling  inference — ^and  we  say  that  it 
is  an  unavoidable  inference — from  all  the  testimony  in  this  case,  that 
Judge  Archbald  was  to  share  in  this  money,  it  is  immaterial  in  this 
question,  because  anything  he  did  in  the  way  of  using  his  official 
power  in  aiding  Watson  to  earn  a  fee  was  a  wrongful  act.  If  the 
Chair  will  read  it  again,  it  will  be  found  that  that  is  the  charge  in 
the  count  and  that  the  words  "  for  a  consideration  "  are  not  necessary 
or  essential  to  the  completion  of  the  charge. 

Just  a  word  on  the  other  proposition.    We  believe  it  is  res  gestae. 

The  President  pro  tempore.  The  mana^T  did  not  understand  the 
Chair  as  ruling  on  that  ^ound  that  the  evidence  related  in  any  man- 
ner to  the  question  ultimately  to  be  decided  by  the  Senate  as  to 
whether  or  not  the  respondent  had  been  guilty  of  improper  conduct? 

Mr.  Manager  Sterlikg.  No. 

The  President  pro  tempore.  The  Chair  did  not  rule  on  anything 
of  that  kind.  The  Chair  ruled  on  the  question  as  to  the  admissibility 
of  this  evidence  based,  as  it  is,  upon  the  allegation  that  Judge  Arcli- 
bald  was  Mr.  Watson's  partner. 

Mr.  Manager  Sterling.  The  court  understands  that  our  position 
has  been  that  it  is  competent  on  the  ground  that  I  have  just  stated. 
I  think  Mr.  Manager  Floyd  made  that  statement  the  other  day.  The 
reason  I  discussed  this  proposition  with  reference  to  whether  or  not 
Judge  Archbald  was  to  share  in  the  fee  or  any  part  of  the  money 
derived  from  the  settlement  was  because  I  inferred  from  what  the 
President  said  the  other  day,  if  I  understood  him  properly,  that  it 
had  not  been  sufficiently  shown  that  Judge  Archbald  was  to  share  in 
the  proceeds  of  the  settlement.  I  may  have  been  mistaken  about  that, 
but  in  any  event 

The  President  pro  tempore.  The  Chair  will  repeat  his  ruling,  if 
the  manager  so  desires.  The  ruling  of  the  Chair  was  that  there  had 
not  been  sufficient  evidence  produced  to  justify  the  conclusion  that 
Judge  Archbald  was  the  partner  of  Mr.  Watson  to  such  sin  extent  as 
to  permit  the  sayings  of  Mr.  Watson  to  be  introduced  in  evidence 
against  him  as  a  partner.    The  Chair  did  not  go  beyond  that. 

Mr.  Manager  Sterung.  I  will  say,  then,  in  regard  to  that,  that  we 
trust  that  now  since  the  evidence  is  in — and  I  believe  I  have  stated  it 
correctly — the  Chair  will  find  that  we  have  offered  sufficient  evidence 
to  prove  that  there  was  a  conspiracy,  that  Judge  Archbald  was  a 
party  to  it,  and  the  statements  that  we  propose  to  prove  are  the 
statements  of  one  of  the  co-conspirators  showing  what  was  done  or 
what  was  proposed  to  be  done  in  furtherance  oi  that  agreement 
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It  certainly  can  not  be  disputed  under  this  evidence  that  Watson 
and  Archbald  were  partners — ^partners,  it  is  true,  to  do  an  unlawful 
thing,  which  constitutes  the  conspiracy  itself.  They  said  they  would 
help  each  other  in  it,  and  they  did  help  each  other  in  the  proposition, 
^o  we  submit  that  they  were  partners  in  that  respect. 

Now,  just  another  word  on  the  question  as  to  whether  or  not  this 
evidence  is  res  gestae.  It  will  be  understood  that  Christy  Boland  is 
the  man  who  employed  (Jeorge  M.  Watson  for  the  Marian  Coal  Co., 
and  this  conversation  which  we  are  seeking  to  get  from  Christy 
Boland  is  a  conversation  containing  statement  by  Watson  to  Boland 
with  reference  to  what  he  had  done  and  what  he  nad  proposed  to  the 
officers  of  this  railroad  company  toward  carrying  out  his  duty  to  his 
clients,  and  at  the  same  time  toward  carrying  out  the  agreement 
which  he  made  with  Archbald  to  use  the  judge^s  official  innuence  in 
order  to  arrive  at  a  settlement. 

It  seems  to  me,  Watson  being  the  attorney  of  Mr.  Boland,  that 
what  Watson  said  to  Boland  about  what  was  being  done  with  refer- 
ence to  the  contract  of  hiring,  with  reference  to  the  employment,  and 
with  reference  to  what  he  was  doing  toward  performing  his  duty  in 
conjunction  with  Judge  Archbald  becomes  a  part  of  the  res  testae  in 
this  case,  and  that  we  are  entitled  to  show  now,  as  a  part  of  the  res 
gestae,  what  Watson  said  to  Boland  along  that  line. 

I  think  that  is  all  I  have  to  say,  Mr.  President,  in  the  matter.  It 
seems  to  me  that  it  is  very  clear  under  the  law  of  conspiracy,  and 
very  clear  that  the  Senate  m  the  case  to  which  I  have  referred,  where 
the  question  involved  was  very  similar  to  the  one  now  being  argued, 
held  that  it  was  competent  imder  the  law  of  conspiracy;  and  we 
submit  that  we  are  entitled  to  have  Mr.  Boland  testify  to  that  con- 
versation. 

Mr.  Simpson.  Mr.  President,  the  learned  manager  has  only  re- 
ferred to  one  of  the  le^l  principles  which  are  applicable  to  this  case, 
Uiough  he  has  very  fairly  referred  to  that  one.  He  has  said  to  you 
that  there  must  be,  in  the  first  instance,  proof  of  an  unlawful  con- 
spiracy before  there  can  be  admitted  the  testimony  by  outside  par- 
ties of  the  admissions  or  declarations  or  statements  of  one  of  the  co- 
conspirators as  against  the  other.  The  difficulty  under  which  the 
learned  manager  labors  in  that  statement  is  that  he  seems  to  assume 
that,  upon  proof  of  a  combination,  therefore  there  is  proof  of  a 
conspiracy.  But  a  conspiracy  and  a  combination  are  two  very  dis- 
tinct and  different  things.  Tnere  is  embodied  in  every  conspiracy  a 
combination,  but  there  is  not  embodied  in  every  c<Mnl>ination  a  con- 
spiracy. A  conspiracy  is  a  combination  to  do  an  unlawful  thing, 
and. the  very  gravamen  of  the  charge  in  the  Johnson  impeachment 
case  was  that  Gen.  Thomas^  knowing  of  President  Johnson's  inten- 
tion to  oust  Stanton  from  his  office  in  violation  of  the  tenure  of  office 
act,  joined  with  Johnson  in  accomplishinff  that  purpose,  and  that 
therefore  the  statements  which  were  made  oy  Thomas^  were  admissi- 
ble as  against  Johnson  in  the  impeachment  proceedings.  Nobodv 
would  question  that  ruling  if  the  matter  were  parallel  here  at  all, 
but  there  is  not  the  slightest  parallel.    Let  us  see. 

The  manager  says  that  there  is  an  unlawful  thing  here.  What 
constitutes  the  unlawful  thing  ?  That  is  the  primarv  question  which 
you  and  the  Senate  have  to  meet.  If  Judge  Archbald  or  you  or  I  or 
anybody  else  agreed  to  assist  a  friend,  is  tnat  unlawful!    Can  there 
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be  anything  said  to  be  unlawful  in  relation  to  that?  If  such  a  thing 
as  that  is  unlawful,  sir,  then  the  whole  basis  of  our  Christianity  is 
unlawful,  because  we  are  commanded  to  assist  our  fellow  men  when* 
ever  and  wherever  we  can.  There  must  be  back  of  it  something  more 
than  mere  assistance,  and  there  is  where  the  learned  manager  fails 
in  his  argument.  He  has  produced  here  nothing  whatsoever  showing 
anything  further  than  assistance  pure  and  simple — assistance  wliich 
Mr.  Boland,  his  witness,  himself  says  was  an  assistance  as  a  friend 
to  him,  Boland,  and  as  a  friend  to  Watson,  who  was  Boland's  counsel. 

When  the  managers  have  proven  something  bevond  that  friendly 
assistance  they  may  get  to  tiie  second  step  m  this  case,  but  their 
failure  to  show  anything  beyond  that  leaves  the  case  outside  the  rule 
to  which  the  manager  has  adverted,  namely,  that  there  must  be 
proof  of  a  conspiracy  in  the  first  instance  before  declarations  can  be 
admitted  at  all. 

There  is  a  second  step,  if  he  passes  that  one,  sir.  If  it  were  ad- 
mitted or  proven  here  that  there  was  a  conspiracy  admissions  or 
declarations  of  one  conspirator  could  not  be  aaduced  as  against  the 
other  unless  they  were  made  in  furtherance  of  the  conspiracy.  The 
manager  stated  that  himself,  but  has  misunderstood  its  application* 

Let  us  see,  sir,  whether  or  not  the  question  which  you  are  consider- 
ing  is  or  can  reasonably  be  held  to  be  an  in<miry  in  relation  to  some- 
thing done  in  furtherance  of  a  conspiracy.  Itemember,  sir,  as  I  shall 
read  to  you  in  a  moment  from  the  authorities,  the  test  is  not  merely 
that  the  conspirac}^  is  a  thing  in  existence  and  has  not  entirely 
culminated.  That  is  only  one  essential.  There  must  not  only  be 
that,  but  that  which  is  done  must  also  be  done  in  furtherance  of  the 
conspiracy.  Now,  let  me  read  the  question  before  I  read  the  au- 
thorities.   This  is  the  question : 

Q.  (By  Mr.  Manager  Flotd.)  Now,  Mr.  Boland,  I  wlU  ask  yon  to  state 
whether  or  not  during  the  course  of  these  negotiations  you  had  any  conversa- 
tions with  Mr.  Watson  relative  to  Judge  Archbald's  interest  or  participation  in 
this  settlement  and  particularly  as  to  whether  he  was  to  share  in  the  fee  or 
receive  any  money  or  other  pecuniary  consideration  for  his  services  in  attempt* 
Ing  to  make  that  settlement 

Now,  as  Mr.  Boland  has  said  that  he  had  not  himself  any  talk  with 
Jud^  Archbald  in  regard  to  itjthe  limit  to  which  that  question  can 
possibly  gf>  would  be  that  Mr.  Watson  had  said  to  Mr.  Boland  that 
at  some  time  in  the  past  there  had  been  an  agreement  entered  into 
between  Watson  and  Archbald  that  Archbald  was  to  share  in  the 
fee  to  be  received  or  to  obtain  some  "  consideration  for  his  services  in 
attempting  to  make  that  settlement,"  if  I  may  use  the  language  of 
the  question.  That  is  a  statement  which  necessarily  relates  to  a 
past  occurrence,  and  a  statement  of  a  past  occurrence  can  not  be  a 
statement  in  furtherance  of  a  conspiracy  and  can  not  be  admissible, 
even  if  there  were  evidence  of  a  conspiracy,  which  there  is  not. 

I  read  first — the  books  are  here,  but  for  convenience  I  read  from 
the  brief  which  I  have  prepared — from  a  decision  of  the  Supreme 
Court  of  the  United  States  in  Logan  v.  The  United  States,  144  United 
States,  pages  268  to  309.    The  exact  quotation  is  on  page  809 : 

Doubtless  in  all  cases  of  conspiracy  the  action  of  one  conspirator  in  the  prose- 
cution of  the  enterprise  is  considered  the  act  of  all,  and  is  evidence  against  all. 
Bnt  only  those  acts  and  declarations  are  admissible  under  this  rule  which  are 
done  and  made  while  the  conspiracy  is  pending  and  in  furtherance  of  its  object. 
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Not  "or  in  furtherance  of  its  object,"  but  "and  in  furtherance  of 
its  object."  There  must  coexist  two  things,  a  pending  conspiracy 
and  a  statement  or  declaration  or  act  in  furtherance  of  the  object 
of  the  conspiracy  while  it  is  pending. 

In  Brown  v.  The  United  States,  150  United  States,  98,  after  quot- 
ing the  clause  which  I  have  just  read  from  the  Logan  case  and  stating 
the  facts,  which  I  will  not  weary  you  or  the  Senate  with,  the  Supreme 
Court  proceeds: 

If  a  conspiracy  was  sought  to  be  established  affecting  the  plaintiff  in  error, 
it  would  have  to  be  by  testimony  introduced  in  the  regular  way,  so  as  to 
giye  the  accused  the  opportunity  to  cross-examine  the  witness  or  witnesses. 
It  could  not  be  established  by  acts  or  statements  of  others  directly  admitting 
such  a  conspiracy,  or  by  any  statement  of  theirs  from  which  it  might  be  inferred. 

In  Greanleaf  on  Evidence — treading  from  the  paragraph  which  Mr. 
Manager  Floyd  quoted  the  other  day  when  this  question  was  raised — 
I  read  this : 

Declaration  of  conspirators:  The  same  principles  apply  to  the  acts  and 
declarations  of  one  of  a  company  of  conspirators  in  regard  to  the  common 
design  as  affecting  his  fellows.  Here  a  foundation  must  first  be  laid  by  proof 
sufficient  in  the  opinion  of  the  Judge  to  establish  prima  facie  the  fact  of  con- 
spirncy  between  the  parties,  or  proper  to  be  laid  before  the  Jury  as  tending  to 
establish  sach  fact.  The  connection  of  the  individuals  in  the  unlawful  enter- 
prise being  thus  shown — 

That  is,  by  original  proof — 

every  act  and  declaration  of  each  member  of  the  confederacy,  in  pursuance  of 
the  original  concerted  plan  and  with  reference  to  the  common  object,  is,  in  con- 
templation of  law,  the  act  and  declaration  of  them  all,  and  is  therefore  original 
evidence  against  each  of  them.  (Greenleaf  on  EMdenee,  14th  ed.,  Vol.  I,  pp. 
149,  150.) 

But  you  will  perceive,  sir,  it  is  only  the  things  done  in  furtherance 
of  the  conspiracy.  First,  you  must  show  the  conspiracy;  then  you 
may  admit  the  declarations  made  in  furtherance  of  it,  but  not  declara- 
tions which  are  made  or  statements  of  things  which  have  preceded  the 
time  of  the  statement. 

Now,  I  read  from  Taylor  on  Evidence,  because  in  that  and  one 
other  authority  it  is  more  clearly  put  than  in  any  I  have  yet  been 
able  to  find.    In  section  598  he  says : 

Cai-A.  however,  must  be  taken  to  distinguish  between  declarations,  which  are 
either  nets  in  themselves  purporting  to  advance -Uie  object  of  the  criminal  en- 
terprise, or  which  accompany  and  explain  such  acts,  and  those  statements, 
whether  written  or  oral,  which,  although  made  during  the  continuance  of  the 
plot,  are  in  fact  a  mere  narrative  of  the  measures  that  have  already  beoi 
taken.  These  last  statements  are,  as  before  explained,  inadmissible.  The  dla- 
tlnctlon  here  referred  to  may  be  well  illustrated  by  the  case  of  Hardy,  who 
was  prosecuted  for  high  treason.  There  a  letter  written  by  a  co-conspirator  to 
a  private  friend  unconnected  with  the  plot,  which  gave  an  account  of  the  pro- 
ceedings of  a  society  to  which  the  writer  and  the  defendant  were  proved  to  have 
belonged,  and  which  inclosed  several  seditious  songs  stated  to  have  been  com- 
posed by  the  writer  and  sung  by  him  at  a  meeting  of  the  society,  was  rejected 
on  the  ground  that  it  was  not  a  transaction  in  support  of  a  conspiracy,  bnt 
merely  a  relation  of  the  part  which  the  writer  had  taken  in  the  plot,  and,  aa 
such,  only  admissible  against  himself. 
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In  the  case  of  State  v.  Gilmore — and  I  am  reading  from  35  Law- 
yers' Keports,  Annotated,  at  page  1088 — ^this  is  said : 

To  render  such  evidence  admissible  two  conditions  are  absolutely  essential: 
(1)  That  the  acts  or  declarations  sought  to  be  shown  were  done  or  made  pend- 
ing the  conspiracy,  and  (2)  they  were  in  promotion  of  its  object  or  de- 
sign.   ♦    ♦    • 

The  theory  of  the  State  seems  to  have  been  that  the  alleged  conspiracy  might 
be  shown  by  declarations  of  the  deceased  alone.  No  authority  so  holding  has 
been  cited,  and  none  can  be  found.  Certainly  nothing  said  in  State  v,  Crawford 
warrants  such  a  conclusion.  There  a  letter,  written  by  the  victim  of  atK>rtion 
to  her  paramour,  after  the  latter  was  shown  to  have  entered  into  a  conspiracy 
with  the  defendant  therein,  was  held  to  be  admissible  in  evidence  as  tending  to 
establish  her  connection  with  the  conspiracy ;  that  Is,  that  she  was  either  Joining 
in  the  enterprise  of  the  other  two  or  entering  into  an  unlawful  arrangement  with 
the  one  addressed.  But  no  will  pretend  that  this  letter  alone  implicated  the 
defendant  therein.  Nor  is  there  any  ground  for  saying  that  the  declarations  of 
deceased  alone  tended  to  connect  this  defendant  with  any  conspiracy.  As  to 
him,  the^  were  In  the  nature  of  hearsay,  until  there  was  prima  facie  proof  of 
some  unlawful  arrangement  or  agreement  between  them,  in  which  event  they 
were  a  part  of  the  res  gestie. 

Now,  sir,  I  do  not  think  it  worth  while  to  undertake  to  answer 
Mr.  Manager  Sterling's  argument  that  there  is  some  particular 
weight  to  De  given  to  the  lact  that  Mr.  Watson  was  attorney  for 
Boland.  I  care  not  who  he  was  attorney  for.  The  question  which 
here  is  raised  is  whether  or  not  they  were  partners  or  conspirators 
in  an  unlawful  act,  which  two  were  we  judge  and  Watson. 

In  closing  the  argument,  sir,  I  only  want  to  bring  home  to  you  an 
illustration  which  seems  to  me  will  fit  exactly  everything  that  ap- 
pears in  this  case. 

Let  us  suppose  that  an  indictment  is  found  against  a  Member  of 
Congress,  charging  him  with  misdemeanor  in  office,  in  that  he  has 
undertaken  for  a  consideration  to  obtain  the  appointment  of  some 
other  party  to  a  public  position,  and  upon  the  trial  this  proof  is 
adduced:  It  is  shown  that  the  defendant,  the  Member  of  Congress, 
together  with  the  applicant  for  the  office,  went  to  other  Members  of 
Congress  and  to  friends  of  the  President  and  to  the  President  him- 
self and  urged  upon  the  President  that  he  should  appoint  this  par- 
ticular man  to  office,  and  in  that  state  of  the  case  there  was  a  proffer 
of  proof  by  a  thira  partj  that  the  applicant  had  said  to  him  that 
the  consideration  for  which  the  Member  of  Congress  was  using  his 
influence  in  the  way  stated  was  that  he,  the  Member  of  Congress, 
should  receive  a  portion  of  the  salary  that  the  applicant  would  get  ii 
he  were  appointed  to  the  office. 

Now,  does  anyone  suppose  for  a  moment  that  that  evidence  would 
be  admitted  ?  And  yet  that,  I  submit,  is  an  exactly  parallel  case  to 
the  one  that  is  here^  You  have  two  people  in  each  case  acting  to- 
gether for  a  common  purpose,  to  wit,  in  the  one  case  to  obtain  an 
appointment  to  office;  to  wit,  in  the  other,  to  settle  some  pending 
controversy.  You  have  in  the  one  case  a  proposition  to  prove  by  a 
third  party  the  statement  of  one  of  the  persons  as  to  the  consideration 
for  which  it-  is  said  the  defendant  in  the  particular  case  was  acting, 
just  exactly  as  the  question  which  is  here  read. 

The  fault  in  each  case,  the  fault  in  the  offer  of  proof  in  the  sup- 
posed case  and  the  fault  in  the  offer  of  proof  in  tliis  case,  entirely 
outside  of  the  question  to  which  I  have  adverted  somewhat  at  lengtn, 
on  the  subject  of  the  fact  that  it  was  something  said  in  the  past — the 
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fault  in  each  case  rests  on  the  assumption  that  the  endeavor  to  help 
a  man  is  a  wrong,  whether  the  helping  of  a  man  is  by  a  Member  of 
Congress  who  in  the  future  may  obtain  favors  from  the  President 
or  from  the  applicant,  or  from  a  judge  on  the  bench,  who  may  ob- 
tain in  the  future  favors  from  somebody  else,  makes  no  difference 
whatsoever.  There  must  be  shown  first  that  there  was  existing  that 
which  was  wrongful ;  not  the  mere  intention  to  help,  but  that  that 
intention  to  help  was  wrongful  in  and  of  itself  because  of  scnnethin^ 
connected  with  it  before  there  can  be  admitted  the  declarations  ox 
one  partv  against  the  other. 

Mr.  WORTHiNOTON.  Mr.  President,  I  simply  wish  to  call  attention 
to  the  precedent  cited  bj^  Mr.  Manager  Sterling  and  which  Mr. 
Simpson  had  no  opportunity  to  look  at.  Mr.  Manager  Sterling  did 
not  give  us  the  page  or  state  what  the  question  was,  but  while  Mr. 
Simpson  was  speaking  I  asked  Mr.  Sterling  for  it,  and  he  referred 
to  Hinds'  Precedents,  at  the  top  of  page  561,  where  the  ruling  was 
made  on  which  he  relies,  and  that  is : 

At  the  end  of  the  debate  the  Chief  Justice  said : 

'*  The  Chief  Justice  is  of  opinion  that  no  sufficient  foundation  has  been  laid 
for  the  Introduction  of  this  testimony.  He  will  submit  the  question  to  tbe 
Senate,  with  great  pleasure,  if  any  Senator  desires  it.  The  question  is  ruled 
to  be  inadmissible." 

Mr.  Jacob  M.  Howard,  of  Michigan,  a  Senator,  asked  that  the  question  be 
taken  by  he  Senate;  and  being  put.  Shall  the  question  proposed  b>  Mr.  Butler 
be  put  to  the  witness?  the  yeas  were  28  and  the  nays  22. 

So  the  question  was  put 

Hinds  simply  gives  the  outlines  of  these  things,  and  it  is  impos- 
sible, from  what  he  says  of  it,  to  know  just  what  the  question  was. 
But  in  the  official  report  of  the  Johnson  trial,  in  which  there  is  a 
full  statement  of  everything  that  took  place  by  the  official  reporters, 
F.  and  J.  Eives  and  George  A.  Bailey,  published  just  after  the  trial, 
I  find  the  exact  language. 

Mr.  Manager  Sterling.  Mr.  President,  may  I  interrupt  the  counsel  ? 

Mr.  WoRTHiNGTON.  Certainly. 

Mr.  Manager  Sterling.  You  will  find,  if  you  read  Hinds,  that 
the  Question  called  for  statements  which  President  Johnson  had  made 
to  Tnomas  and  which  Thomas  had  made  to  this  witness — statements 
about  things  which  had  already  occurred — and  it  answers  everything 
that  the  gentleman  said  on  that  side  of  the  case. 

Mr.  Simpson.  I  would  sooner  take  the  Supreme  Court  of  the  United 
States  on  the  question. 

Mr.  Manager  Sterling.  The  Supreme  Court  of  the  United  States 
has  not  determined  differently,  either. 

Mr.  WoRTHiNGTON.  Either,  Mr.  President,  Mr.  Manager  Sterling 
is  in  error  about  what  was  decided  or  he  has  pointed  out  to  me  the 
wrong  decision. 

I  am  going  to  call  attention  to  what  was  the  question  that  was 
decided  in  the  language  that  I  have  read.  I  presume  the  Members 
of  the  Senate  remember  at  least  the  outlines  of  the  case  against 
President  Johnson,  so  far  as  it  relates  to  what  was  involved  in  this 
question.  The  President  had  undertaken  to  remove  Mr.  Stanton 
rrom  the  office  of  Secretary  of  War  and  to  appoint  Lorenzo  Thomas, 
the  Adjutant  General  of  the  Army,  as  his  successor,  in  violaticm  of 
what  was  called  the  tenure  of  office  act,  which  made  it  a  criminal 
offense  for  the  President  to  do  that;  and  the  President  being  im- 
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Eeached,  charged  with  having  entered  into  a  conspiracy  with  Gfen. 
lOrenzo  Thomas  to  violate  the  tenure  of  office  act,  Gen.  Thomas  is 
on  the  stand  and  is  being  questioned,  and  this  is  the  question : 

Shortly  before  this  conrereatlon  about  which  you  have  testified,  and  after 
the  President  restored  MaJ.  Qen.  Thomas  to  the  office  of  Adjutant  General,  if 
you  know  the  fact  that  he  was  so  restored,  were  you  present  in  the  War  De* 
partment  and  did  you  hear  Thomas  make  any  statements  to  the  officers  and 
clerks,  or  either  of  them,  belonging  to  the  War  Office  as  to  the  rules  and 
orders  of  Mr.  Stanton? 

Mr.  Manager  SipsRiiiNG.  After  reading  that,  does  the  counsel  for 
the  respondent  insist  that  Gen.  Thomas  was  the  witness  to  whom 
the  question  was  put?    It  was  a  third  party. 

Mr.  WoHTHiNGTON..  No ;  Mr.  Burleigh,  a  delegate,  was  the  witness. 
Yes,  I  made  a  mistake  about  that.  But  it  was  as  to  the  declarations 
of  Gen.  Thomas.  Gen.  Thomas  was  a  witness,  and  these  questions 
were  raised  on  his  examination,  too.  But  this  question  was  whether 
the  witness  was  present  and  heard  Gen.  Thomas  make  these  state- 
ments. What  statement  ?  Statements  as  to  what  President  Johnson 
had  said?    Nothing  of  the  kind. 

Shortly  before  this  conversation  about  which  you  have  testified  and  after 
the  President  restored  Maj.  Gen.  Thomas  to  the  office  of  Adjutant  General,  If 
you  know  the  fact  that  he  was  so  restored,  were  you  present  in  the  War  Depart- 
ment and  did  you  hear  Thomas  make  any  statement  to  the  officers  and  clerks, 
or  either  of  them,  belonging  to  the  War  Office  as  to  the  rules  and  orders  of 
Mr.  Stanton  or  of  the  office  which  he  (Thomas)  would  revoke,  relax,  or 
rescind  in  favor  of  such  officers  and  employees  when  he  had  control  of  the 
affairs  therein?  If  so,  state  when,  as  near  as  you  can,  it  was  such  conversation 
occurred,  and  state  all  he  said  as  nearly  as  you  can. 

The  question  asked  the  witness  there  was  whether  he  heard  Gen. 
Thomas  say  what  he  was  going  to  do  when  he  got  in  control  of  the 
War  Department  and  not  a  word  as  to  what  President  Johnson  had 
said. 

In  the  report  I  have  here,  which  I  was  about  to  read,  there  is  given 
what  Hinds  in  his  work  does  not  give.  It  gives  not  only  the  question 
and  the  discussion,  and  the  ruling  and  the  overruling  of  the  Chief 
Justice  by  the  Senate,  but  the  testmxony  given  in  reply  to  the  ques- 
tion, and  here  it  is : 

The  general  remarked  to  me  that  he  had  made  an  arrangement  to  have  aU 
the  heads  ot  officers  In  charge  of  the  differoit  departments  of  the  office  come 
In  with  their  clerks  that  morning,  and  he  wanted  to  address  them.  He  stated 
that  the  rules  which  had  been  adopted  for  the  government  of  the  clerks  by  his 
predecessor  were  of  a  very  arbitrary  character,  and  he  proposed  to  relax  them. 

And  so  on,  about  that  conversation,  about  what  he  was  goins  to  do 
when  he  got*  hold  of  the  War  Department  Not  one  wor<r  about 
what  President  Johnson  had  said  to  him.  As  a  matter  of  fact,  in  that 
trial  the  turning  point  of  the  rules  of  evidence  in  that  case  was  the 
great  question  of  whether  the  President  should  be  allowed  to  prove 
the  conversations  he  had  had  with  members  of  his  Cabinet  before  he 
undertook  to  remove  Mr.  Stanton,  and  after  one  of  the  most  able  and 
lengthy  discussions  ever  heard  in  a  court  on  a  question  of  evidence 
it  was  ruled  out,  and  the  Senate  held  the  evidence  could  not  be  intro- 
duced. 

So  the  only  precedent  that  is  brought  here  m  support  of  the  con- 
tention of  Mr.  Manager  Sterling  is  one  which  has  not  anything  to  do 
with  the  case. 
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The  Pbesident  pro  tempobb.  The  Chair  has  ruled  on  this  question, 
and  the  managers  have  asked  that  it  be  again  considered.  The  pres- 
ent occupant  of  the  Chair  is  but  the  mouthpiece  of  the  Senate,  and 
the  matter  haying  a^ain  been  brought  to  the  attention  of  the  Senate 
for  consideration,  it  being  deemed  on  each  side  a  vital  one,  the  Chair 
thinks  under  the  circumstances  it  should  be  submitted  to  the  Senate. 
Having  once  ruled  on  it,  as  there  has  been  no  change  in  his  opinion, 
the  Chair  does  not  think  it  would  be  proper,  under  the  circumstances, 
to  rule  on  it  again. 

Mr.  Smoot.  I  suggest  the  absence  of  a  quorum. 

The  PREsroENT  pro  tempore.  The  Senator  from  Utah  suggests  the 
absence  of  a  quorum.    The  Secretary  will  call  the  roll  of  the  Senate. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names : 

Messrs.  Bacon,  Brandegee,  Bryan,  Burnham,  Burton,  Chilton, 
Clapp,  Clark  of  Wyoming,  Crane,  Crawford,  Culberson,  CuUom, 
Curtis,  Fletcher,  Foster,  Gallinger,  Gronna,  Hitchcock,  Jackson, 
Johnston  of  Alabama,  La  Follette,  Leju  Lodge,  McCumber,  McLean, 
Martin  of  Virginia,  Martine  of  New  Jersey,  Myers,  Nelson,  O'Gor- 
man,  Oliver,  Overman,  Page,  Paynter,  Penrose,  Perkins,  Perky, 
Pomerene,  Reed,  Root,  Simmons,  Smith  of  Georgia,  Smith  of  Mary- 
land, Smith  of  Michigan,  Smoot,  Stone,  Siitherland,  Swanson,  Thorn- 
ton, Tillman,  Townsend^  Warren,  Wetmore,  Williams,  Works — 55. 

Mr.  Culberson.  I  desire  to  state,  for  the  day,  that  the  Senator 
from  Oregon  [Mr.  Chamberlain]  is  detained  from  the  Chamber  on 
business  of  the  Senate. 

Mr.  Bryan.  Mr.  President,  I  have  been  requested  to  announce  that 
the  junior  Senator  from  South  Carolina  [Mr.  Smith]  is  absent  on 
business  of  the  Senate. 

The  President  pro  tempore.  Upon  the  call  of  the  roll  55  Senators 
have  answered  to  their  names.    A  quorum  is  present. 

The  Chair  will  submit  to  the  Senate  the  question  which  was  pro- 
pounded by  the  managers  and  which  was  objected  to  on  the  part  of 
the  respondent.    The  Secretary  will  read  the  question. 

The  Chair  will  state,  before  the  question  is  read,  that  this  Question 
was  propounded  bv  the  managers  and  objected  to  by  counsel  in  be- 
half of  the  respondent ;  and  the  question  before  the  Senate  is,  Shall 
the  testimony  be  admitted  in  evidence?  The  Secretary  will  now  read 
the  question. 

The  Secretary  read  as  follows : 

Q.  (By  Mr.  Manager  Fix)yd.)  Now,  Mr.  Boland,  I  wiU  ask  you  to  state 
whether  or  not  during  the  course  of  these  negotiations  you  had  any  conversa- 
tions with  Mr.  Watson  relative  to  Judge  Archbald's  interest  or  participation  in 
this  settlement,  and  particularly  as  to  whether  he  was  to  share  In  the  fee  or 
receive  any  money  or  other  pecuniary  consideration  for  his  services  in  attempt- 
ing to  malce  that  settlement 

The  President  pro  tempore.  Senators,  as  your  names  are  called 

those  who  favor  the  admissibility  of  the  evidence  will  respond  "  yea  "; 

those  who  are  opposed  to  its  admissibility  will,  as  their  names  are 

called,  respond  "nay." 

The  Secretary  called  the  roll,  which  resulted  as  follows: 

Yeas:    Ashurst,  Chilton,  Clapp,  Crawford,  Culberson,  CuUom, 

Curtis,  Foster,  Gronna,  Hitchcock,  Johnston  of  Alabama,  Kenyon, 
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La  Follette,  Lea,  Martin  of  Virginia.  Martine  of  New  Jei'sey^  Myers, 
O'Gorman,  Overman,  Perkins,  Perky,  Pomerene,  Seed,  Simmons^ 
Smith  of  Georgia,  Stone,  Swanson,  Thornton,  Tillman — 29. 

Nays:  Brandegee,  Bryan,  Burnham,  Burton,  Clark  of  Wyoming, 
Crane,  Fletcher,  Gallinger,  Jackson,  Lodge,  McCumber,  McLean, 
Nelson,  Oliver,  Page,  Penrose,  Root,  Sanders,  Smith  of  Michigan, 
Smoot,  Sutherland,  Townsend,  Warren,  Wetmore,  Works — 25. 

Not  voting:  Bacon,  Bailey,  Bankhead,  Borah,  Bourne,  Bradley, 
Briggs,  Bristow,  Brown,  Catron,  Chamberlain,  Clarke  of  Arkansas, 
Cummins,  Davis,  Dillingham,  Dixon,  du  Pont,  Fall,  Gamble,  Gard* 
ner,  Gore,  Guggenheim,  Johnson  oi  Maine,  Jones,  Kern,  Lipjpitt, 
Massev,  Newlands,  Owen,  Paynter,  Percy,  Poindexter,  Richardson, 
Shively,  Smith  of  Arizona,  Smith  of  Maryland,  Smith  of  South 
Carolina,  Stephenson.  Watson,  Williams — 40. 

Mr.  CuiiBEBSON  (arter  having  voted  in  the  affirmative).  I  will  ask 
if  the  Senator  from  Delaware  [Mr.  du  Pont]  has  voted? 

The  PREsmENT  pso  tempore.  The  Chair  is  informed  that  he  has 
not  voted. 

Mr.  CuuBEKSON.  As  I  have  a  general  pair  with  the  Senator  from 
Delaware,  I  withdraw  my  vote. 

Mr.  Ix)DG£.  Mr.  President,  I  do  not  understand  that  pairs  can  be 
announced. 

Mr.  CiTLBERSON.  If  it  is  generally  understood  that  pairs  are  not  to 
prevail  in  a  matter  of  this  kind,  I  will  let  my  vote  stand. 

Mr.  Gallinger.  On  that  point,  Mr.  President,  I  will  state  I  have 
a  general  pair,  but  I  did  not  suppose  it  applied  in  this  case,  and  so  I 
voted. 

Mr.  O'Gorman.  Mr.  President^  may  I  state,  in  explanation  of  the 
absence  of  the  senior  Senator  from  Maine  [Mr.  Garaner].  that  he  is 
necessarily  absent  from  the  Chamber  on  public  business? 

The  President  pro  tempore.  On  this  question  there  are  29  votes  in 
the  affirmative  and  25  votes  in  the  negative.  So  the  Senate  ha« 
ordered  that  the  question  be  propounded. 

Mr.  Manager  Flotd.  Mr.  President,  shall  I  proceed  ? 

The  PREsmENT  pro  tempore.  The  manager  will  propound  the  ques- 
tion  passed  upon  by  the  Senate. 

Mr.  Manager  Floyd.  We  ask  that  Mr.  C.  G.  Boland  be  recalled. 

Q.  (By  Mr.  Manager  Floyd.)  Now,  Mr.  Boland,  I  will  ask  you  to 
state  whether  or  not,  during  the  course  of  these  negotiations,  you  had 
any  conversations  with  Mr.  Watson  relative  to  Judge  Archbald's  in* 
terest  or  participation  in  this  settlement,  and  particularly  as  to 
whether  he  was  to  share  in  the  fee  or  receive  any  money  or  other 
pecuniary  consideration  for  his  services  in  attempting  to  make  that 
settlement.     You  may  now  answer  that  question. — A.  Yes,  sir. 

Q.  State  what  those  conversations  were. — ^A.  The  conversation  I 
recall  occurred  in  pursuance  of  information  my  brother  conveyed  to 
me,  that  explained  an  increase  in  price  which  "Mr.  Watson  proposed 
over  what  he  was  authorized  to  sell  the  two-thirds  interest  of  the 
Marian  Coal  Co.  for. 

Q.  Do  not  state  what  your  brother  said,  but  just  what  Mr.  Watson 
said  to  you.— A.  He  asked  me  to  go  and  see  Mr.  Watson  with  him, 
which  I  did.  Mr.  Watson  confirmed  to  me,  in  his  presence,  what  he 
had  told  him  regarding  the  distribution  of  the  increased  amount 
which  he  proposed  to  add  to  the  price  we  had  authorized  him  to  ask 
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when  he  was  employed  by  myself  to  make  the  sale  of  the  stock  of  the 
company  held  by  the  majority  interest — ^that  is,  two-thirds  of  the 
stock  in  the  Marian  Coal  Co. 

Q.  Will  you  not  answer  the  question  as  to  what  Mr.  Watson  said 
touching  the  matters  referred  to  in  the  original  question — ^what  Mr. 
Watson  said  to  you  ? — ^A.  Mr.  Watson  said  it  was  necessary  to  make 
this  addition  in  order  to- 

Q.  You  mean  additional  increase? — ^A.  Additional  increase. 

Q.  In  the  price.    How  much  was  it? — ^A.  I  am  not  positive  now. 

Q.  About  how  much  ? — ^A.  As  to  what  they  fibred  out,  it  was  fixed 
in  my  mind  as  between  $40,000  and  $60^000  additional. 

Q.  Now,  jgo  ahead  and  state  what  he  said  about  tiiat. — ^A.  He  said 
that  as  the  judge  was  assisting  him  in  the  matter  he  felt  that  he  ought 
to  be  compensated,  and  that  ne  proposed  to  compensate  him  by  one* 
fourth  of  the  amount  he  was  to  receive  in  excess  of  $96,000,  which 
was  the  price  it  was  to  net  to  us. 

Q.  Was  anything  further  said  in  that  conversation  about  it? — ^A. 
Not  that  I  now  remember. 

Mr.  Manager  Floyd  (to  counsel  for  the  respondent).  You  can  take 
the  witness. 

Cross-examination  by  Mr.  Simpson  : 

Q.  When  war  this  conversation? — A.  It  was  some  time  in  Septan- 
ber,  I  believe,  1911. 

Q.  At  any  rate,  it  was  some  six  months  before  the  time  you  testi- 
fied before  Mr.  Wrisley  Brown,  which  was  March  18, 1912  ? — A,  Yes, 
sir. 

Q.  Let  me  read  a  portion  of  your  testimony  before  Mr.  Wrisley 
Brown. 

Mr.  Manager  FiiOTD.  What  page  do  you  read  from  ? 

Mr.  Manager  Simpson.  I  am  reading  from  page  247  of  Volume  I : 

Mr.  Bbown.  Did  Watson  give  you  any  intimation  of  wbat  was  to  beeome  of 
this  large  excess  over  the  $100,000? 

0.  G.  BOLAND.  No. 

Mr.  Bbown.  You  did  not  concern  yourself  about  it? 

C.  G.  BOLAND.  No. 

Do  you  remember  that  testimony? — A.  I  do.  It  was  when  Mr. 
Brown  first  called  upon  me  and  had  a  stenographer  make  notes  of 
what  I  said  to  him.    May  I  explain  further? 

Q.  I  do  not  care  whether  you  explain  or  not, — ^A.  In  order  to 
avoid  any  discussion  of  that  matter,  waich  I  felt  was  unfair  to  Judge 
Archbald,  as  I  did  not  want  to  use  any  information  given  me  by  1&. 
Watson  to  reflect  upon  the  character  of  the  judge,  I  answered  as  the 
record  indicates. 

Q.  Were  you  sworn  before  Mr.  Brown  ? — A.  No,  sir. 

Q.  Did  not  jou  yourself  prepare  that  statement  for  Mr.  Brown? — 
A.  Noj  sir. 

Q.  Let  me  read  your  testimony  before  the  Judiciary  Committee — 
on  page  1034,  gentlemen : 

Mr.  WoBTHiNGTON.  Did  you  make  a  statement  to  Mr.  Wrisley  Brown? 
Mr.  BoLAND.  I  did. 

Mr.  WoBTHiNGTON.  That  wns  written  out  and  signed? 

Mr.  BOLAND.  He  aslced  me  to  bave  it  reduced  to  writing,  and  I  did»  at  Ills 
request 
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A.  Yes,  sir ;  but  the  statement  which  I  made  and  signed,  I  found 
only  last  night  in  reading  the  testimony,  did  not  appear  in  the  testi- 
mony. It  was  the  stenographer's  notes,  sworn  to  by  the  stenog- 
rapher, I  believe,  Mr.  Brown  used  instead  of  the  statement  whidk 
I  signed. 

Q.  And  the  stenographer  was  your  niece,  your  own  stenographer 
in  your  own  office? — ^A.  Yes,  sir. 

Q.  And  she  swore  on  April  6,  1912,  that  that  is  what  you  said? — 
A.  Y^sir. 

Q.  Was  anything  like  that  ever  said  in  Judge  Archbald's  pres- 
ence?— ^A.  No,  sir. 

Q.  Or  was  it  ever  called  to  his  attention  by  you  or  by  anybody  else 
so  far  as  you  know  ? — ^A.  No,  sir. 

Q.  Was  it  ever  said  on  any  other  than  the  one  occasion? — ^A.  Not 
that  I  remember.    You  mean,  of  course,  by  Mr.  Watson? 

Q.  Yes;  by  Mr.  Watson. — ^A.  I  do  not  recall  having  had  any 
other  conversation  with  Mr.  Watson  in  remrd  to  it. 

Q.  Let  me  read  from  your  testimony  before  the  Judiciary  Com- 
mittee— on  page  1017,  gentlemen: 

Mr.  WoBTHiNOTON.  I  Understood  you  to  say  on  Friday,  Mr.  Boland,  and  I 
ask  you  whether  it  is  a  fact,  as  to  Judge  Archbald  having  any  pecuniary 
Interest  in  this  proposed  settlement,  all  you  know  is  that  Watson  said  he 
thought  he  was  entitled  to  some  compensation? 

Mr.  BoLAND.  That  is  all. 

Is  that  true? — ^A.  That  is  my  testimony,  undoubtedly. 

Q.  Is  it  true?  That  was  my  question. — ^A,  Yes;  to  the  best  of  my 
recollection  that  was  true. 

Q.  That  was  true,  and  you  were  sworn  before  the  Judiciary  Com- 
mittee and  testified  to  that  May  20, 1912,  did  you  not  ? — ^A.  Yes,  sir — 
if  it  be  recorded  there. 

Q.  I  read  again,  gentlemen,  from  page  1018 : 

Mr.  BoLAND.  No;  the  statement  of  Mr.  Watson  was  that  the  judge  would 
be  very  influential  in  bringing  this  sale  about,  and  that  he  intended  to  have 
him  compensated  for  it.    I  think  that  was  substantially  the  language  he  used. 

Mr.  Worth iNGTON.  That  was  all  he  said,  then,  that  bore  upon  the  question 
of  Judge  Archbald  receiying  anything  out  of  this? 

Mr.  BoLAND.  Substantially  all. 

Is  that  true? — A.  That  is  my  recollection. 

Mr.  Manager  Floyd.  Mr.  President,  the  only  purpose  for  which 
these  questions  could  be  asked  would  be  to  contradict  the  witness. 
That  is  exactly  what  I  understood  him  to  saj.  It  is  not  a  contradic- 
tion of  his  testimony,  but  a  confirmation  of  it. 

Mr.  Simpson.  Very  well;  if  you  find  confirmation  you  can  argue 
accordingly.    I  propose  to  argue  that  it  is  not. 

Mr.  Manager  Floyd.  Very  well. 

The  President  pro  tempore.  The  counsel  has  the  right  to  cross- 
examine  the  witness. 

Q.  (By  Mr.  Simpson.)  I  am  reading  again  from  page  995: 

Mr.  Littleton.  Did  you  ever  talk  to  Judge  Archbald,  in  the  presence  of 
Watson,  or  to  Judge  Archbald  alone,  or  in  the  presence  of  any  other  person, 
about  this  transaction,  when  he  intimated,  or  it  was  Intimated  in  his  presence* 
that  he  was  to  receive  a  financial  conRideratiou  for  the  loan  of  his  influence? 

Mr.  BoLAND.  No,  sir. 

Is  that  true? — ^A.  It  is. 
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The  President  pro  tempore.  The  Chair  would  suggest  to  counsel 
that  it  is  proper  to  interrogate  the  witness,  and  then  if  he  does  not 
answer  in  accordance  with  his  previous  testimony  to  read  his  former 
answer  to  him. 

Mr.  Simpson.  I  only  read  it  because  I  thought  it  would  ex[>editc 
the  matter.    I  would  ]ust  as  leave  take  it  the  other  way. 

The  President  pro  tempore.  The  Chair  merely  suggested  that  the 
proper  manner  is  to  ask  the  question  of  the  witness  and  then  if  he  does 
not  answer  it  according  to  his  previous  testimony  to  read  the  answer 
previously  given, 

Mr.  Simpson.  I  was  not  going  to  read  what  he  testified  to  in  the 
question  I  was  about  to  ask. 

The  PREsmENT  pro  tempore.  The  Chair  begs  the  counsel's  pardon. 
He  misunderstood  him. 

Q.  (By  Mr.  Simpson.)  Did  Mr.  Watson  ever  say  to  you  that  Judge 
Archbald  demanded  anv  consideration  for  his  services  in  attempting 
to  bring  about  this  settf^nent? — ^A.  No,  sir. 

Q.  Did  you  ever  testify  heretofore  that  anybody  was  ever  present 
at  any  conversation  on  this  subject  between  you  and  Mr.  Watson 
save  only  you  and  Mr.  Watson? — A.  When  the  conversation  oc- 
curred my  brother  was  present.  I  went  at  his  invitation  to  Mr. 
Watson. 

Q.  You  are  not  answering  my  (][uestion.  Did  you  ever  testify,  in 
all  the  elaborate  examination  which  was  made  of  you,  that  anyone 
else  was  ever  present  fit  any  such  conversation  except  you  and  Mr. 
Watson  ? — ^A.  1  do  not  remember  having  so  testified.    I  may  have. 

Q.  Have  you  given  the  whole  of  the  conversation  that  took  place 
on  that  day  ? — A.  I  could  not  say. 

Q.  Have  you  given  even  the  substance  of  it? — A.  As  near  as  I  can 
remember;  yes. 

Q.  Did  you  not  testify  beiore  that  there  were  other  people  men- 
tioned who  were  to  get  a  portion  of  that  consideration  f— A.  I  said 
that  in  so  far  as  it  referred  to  Judge  Ardibald  that  was  all. 

Q.  Oh,  I  did  not  ask  you  that^  i  ask  you  whether  you  had  ffiven 
the  substance  of  the  conversation  which  occurred  that  day.  i  will 
ask  it  to  you  again.  Did  you? — A.  There  were  other  names  men- 
tioned that  day. 

Q.  What  other  names  were  mentioned  of  persons  who  were  to  get 
a  part  of  that  consideration? 

The  Witness.  Am  I  obliged  to  answer  that,  Mr.  President? 

The  President  pro  tempore.  The  Chair  is  not  able  to  reply  unless 
the  witness  objects  and  gives  the  ground  of  his  objection. 

The  Witness.  I  objected  before  the  Judiciary  Committee  to  an- 
swering this  question  that  was  put  to  me  there  and  to  giving  those 
names,  and  I  should  seriously  object  unless  I  am  obliged  to  give  that 
information. 

Mr.  Simpson.  I  insist  upon  the  question.  The  witness  can  not 
give  a  part  ot  the  conversation. 

The  President  pro  tempore.  The  witness  will  have  to  give  the 
testimony  unless  he  can  give  good  grounds  upon  which  he  claims 
the  right  to  be  excused. 

The  Witness.  I  have  heard  from  the  other  gentlemen  mentioned 
who  were  alleged  to  pai'ticipate  in  this  amount,  and  my  own  belief 
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is  now  that  the  statement  made  regarding  them  was  not  true.  There- 
fore I  do  not  think  it  is  fair  that  their  names  should  be  given. 

Q.  (By  Mr.  Simpson.)  That  is  all  the  more  reason  why  it  should 
be  given,  and  I  insist  upon  your  sa^ng  what  other  names  were  men- 
tioned as  people  who  were  to  share  in  this  excess  over  the  $100,000. — 
A.  The  names  mentioned  by  Mr.  Watson  were  Mr.  B.  A.  Phillips 
and  another  gentleman  in  New  York  whose  name  he  said  he  did 
not  want  to  mention,  but  I  learned  he  had  mentioned,  to  my  brother, 
Mr.  E.  E.  Loomis. 

Q.  Did  you  not  testify  before  the  Judiciary  Committee  that  it 
was  Loomis  who  was  mentioned  ? — ^A.  Yes,  sir, 

Q.  Did  you  not  testify  before  the  Judiciary  Committee  that  at 
this  particular  conversation,  which  you  said  was  the  only  conversa- 
tion between  you  and  Watson,  the  three  names  that  were  mentioned 
besides  Watson  himself,  who  were  to  share  in  the  excess,  were  Loomis, 
Phillips,  and  Judge  Archbald  ? — A.  Yes,  sir. 

Mr.  Simpson.  Tliat  is  all,  sir. 

Bedirect  examination  by  Mr.  Manager  Floyd: 

Q.  Now,. Mr.  Boland,  you  say  that  you  made  a  statement  to  Mr. 
Wrisley  Brown  about  this  matter  in  which  you  answered  "no"  to 
some  of  these  questions  that  you  have  answered  in  the  afiirmative  to- 
day?— ^A.  Yes,  sir;  when  Mr.  Brown  called— — 

0.  What  is  your  explanation  of  that? — ^A.  Mr.  Brown  came  into 
my  office,  as  I  remember,  and  wanted  to  know  what  I  knew  about 
this  matter  of  the  attempted  sale  of  the  stock  of  the  Marian  Coal 
Co.  to  the  Delaware,  Lackawanna  &  Western  Bailroad  Co. 

Q.  Did  he  have  a  stenographer  with  him? — ^A.  He  had  a  stenog- 
rapher with  him.  I  did  not  want  to  go  into  the  matter  with  him  at 
all,  because  I  felt  reluctant  to  testify  in  the  matter. 

Mr.  Simpson.  I  obiect  to  the  thoughts  unexpressed  of  this  wit- 
ness. Mr.  Manager  Floyd  has  not  asked  for  it,  but  the  witness  under- 
takes to  explain  it. 

Mr.  Manager  Flotd.  I  asked  him  to  explain,  and  that  I  think 
involves  what  he  is  stating. 

Mr.  Simpson.  He  has  a  right  to  say  what  he  did,  but  not  to  give 
the  reason  unexpressed  to  anybody. 

Mr.  Manager  Flotd.  We  insist  on  the  right  of  the  witness  to  an- 
swer the  question. 

The  President  pro  tempore.  The  Chair  thinks  he  can  state  what 
motive  impelled  him  to  do  what  he  did. 

The  Witness.  In  relation  to  these  two  questions  which  I  find  in 
the  record  answered  "no"  by  me? 

Q.  (By  Mr.  Manager  Floyd.)  That  is  what  I  am  asking  you 
about — ^A.  My  reason  for  answering  Mr.  Brown  in  that  way  was 
because  I  did  not  want  to  enter  into  a  discussion  of  that  matter  with 
him,  and  I  felt  if  I  answered  yes,  as  I  could  have  done,  it  would  lead 
to  a  discussion  which  would  probably  make  it  necessary  for  me  to 
reveal  to  him  the  information  I  obtained  from  Mr.  Watson,  which 
I  did  not  want  to  use  as  a  reflection  upon  the  character  of  Judge 
Archbald. 

Q.  Now,  tell  us  how  that  statement  that  you  did  give  Mr.  Brown 
was  prepared,  whether  it  was  made  from  the  stenograplier's  notes 
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or  whether  you  prepared  it  yourself. — A.  It  was  made  wholly,  I 
believe,  from  the  stenographer's  notes. 

Q.  Did  you  include  in  that  statement  all  that  was  put  down  in  the 
stenographer's  notes,  or  did  you  cut  out  a  part? — ^A.  The  statement 
as  contained  in  the  record  contains  all  of  the  stenographer's  notes, 
together  with  an  additional  paragraph  explaining  a  mistake  of  the 
stenographer  when  I  testified  before  the  Attorney  General  as  to  the 
circumstances  under  which  I  refused  to  discount  the  $600  note.    J 

find  from  reading  the  notes 

'  Q.  Just  keep  on  this  other  transaction  now.  Have  you  any  further 
explanations  to  make  as  to  whv  you  answered  in  the  negative  ques- 
tions that  you  now  answer  in  the  affirmative? — A.  No;  I  afterwards 
told  Mr.  Brown  that  I  would  make  a  statement  and  sign  it.  I  only 
wanted  to  state  to  him  those  things  which  I  knew  of  my  own  knowl- 
edge, and  which  I  could  prove,  and  I  made  up  such  a  statement,  but 
the  stenographer's  notes  of  my  first  conversatfon  with  him  were  used 
by  Mr.  Brown  and  not  the  statement  which  I  had  signed. 

Q.  I  will  ask  you  to  state  whether  or  not  you  were  asked  by  Mr. 
Brown  to  swear  to  the  stenographer's  notes  and  whether  or  not  you 
refused  to  swear  to  it. — ^A.  I  did. 

Q.  You  refused  to  swear? — ^A.  Yes,  sir. 

Q.  You  refused  to  swear  to  the  stenographer's  notes? — A.  He 
asked  me  and  I  did  not  think  it  was  necessary  to  swear  to  them. 

Q.  And  you  did  not? — A.  No. 

Q.  They  were  not  made,  then,  under  oath  ? — A.  No,  sir. 

Q.  State  whether  or  not  you  refused  to  give  Mr.  Brown  any  state- 
ment at  all  at  first. — ^A.  I  was  rather  incBned  not  to  give  him  any 
statement  if  I  could  have  avoided  it. 

Q.  Well,  why? — A.  Because  I  was  reluctant  to  enter  into  the 
matter  at  all. 

Q.  Why  were  you  reluctant  to  enter  into  the  matter? — ^A.  Well, 
as  to  that  particular  question  I  was  reluctant  to  enter  into  it  because 
I  would  have  to  give  him  information  obtained  from  Mr.  Watson, 
which  I  did  not  feel  ought  to  be  used  in  the  connection  in  which  he 
was  seeking  information,  because  it  was  only  the  statement  of  Mr. 
Watson  as  against  the  judge  and  these  other  gentlemen,  and  I  was 
not  sure  whether  or  not  it  was  true. 

Q.  Then,  if  I  understand  you,  the  reason  you  answered  those  ques- 
tions in  that  way  was  to  protect  Judge  Archbald  and  these  two  other 
gentlemen  from  the  statements  made  to  you  by  Watson?  Is  that 
it? — A.  Practically,  that  is  true. 

Q.  Why  were  you  reluctant  to  give  Mr.  Brown  any  statement  at 
all  about  the  matter? — A.  I  do  not  think  I  was  reluctant  to  give  him 
any  statement.  I  hadpreviously  made  a  statement  before  the  Attor- 
ney General  here  in  Washington. 

Mr.  Manager  Fijoyd.  That  is  all. 

Mr.  Manager  Clayton.  We  are  willing  that  this  witness  shall  be 
discharged. 

Mr.  Simpson.  This  witness  is  under  subpoena  by  the  respondent, 
I  will  state,  that  there  may  be  no  misunderstanding  about  it. 

The  President  pro  tempore.  Very  well;  he  is  only  discharged  from 
the  present  subpoena  and  not  from  the  other. 

Mr.  Paynter.  Mr.  President,  I  entered  the  Chamber  just  as  the 
yeas  and  nays  were  being  taken  on  the  submission  of  this  testimony 
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to  the  Senate.  I  refrained  from  voting  because  I  did  not  think  I 
was  sufficiently  advised  to  pass  an  opinion  upon  the  question.  Since 
hearingthe  facts  I  should  like  to  be  recorded  upon  the  vote. 

TheTPREsroENT  pro  tempore.  The  Chair  can  not  now  reopen  the 
vote,  but  the  Senator  can  make  a  statement. 

Mr.  Paynter.  May  I  be  permitted  to  state  then  that  I  would  have 
voted  "  nay,"  and  I  would  now  vote  "  nay  "  on  the  question  ? 

Mr.  Manager  Sterling.  Mr.  President,  it  is  admitted,  I  believe, 
that  Charles  VV.  Gunster  was  cashier  of  the  Merchants  &  Mechanics 
Bank  of  Scranton  in  November  and  December,  1909,  that  E.  J.  Wil- 
liams presented  for  discount  the  $600  note  testified  to  yesterday  by 
John  Henry  Jones,  and  that  the  bank  refused  to  discount  it. 

Mr.  WoRTHiNGTON.  I  Understood  that  the  testimony  which  that 
witness  gave  before  the  Judiciary  Committee  might  be  read.  What 
the  manager  states  does  not  fix  the  date  of  the  transaction. 

Mr.  Manager  Sterling.  It  was  during  that  time. 

Mr.  Worthington.  Is  there  any  objection  to  reading  the  testi- 
mony ? 

Mr.  Manager  Sterling.  It  would  take  that  much  time. 

Mr.  Worthington.  It  is  very  short. 

Mr.  Manager  Sterling.  We  can  call  the  witness  in  less  time.  The 
managers  asked  if  counsel  would  admit  the  material  facts. 

Mr.  Worthington.  I  understood  the  managers  to  state  that  the 
deposition  before  the  Judiciary  Committee  might  be  read. 

Mr»  Manager  Sterling.  I  did  not  make  any  such  request.  We  can 
call  the  witness  in  less  time.    Will  the  counsel  admit  the  statement? 

Mr.  Worthington.  I  should  like  to  have  the  exact  date  given  by 
the  witness. 

Mr.  Manager  Sterling.  It  can  not  be  given  by  the  witness,  but  it 
was  in  the  month  of  November  or  December,  1909. 

Mr.  Manager  Clayton.  That  is  admitted  then? 

Mr.  Simpson.  Yes ;  we  admit  it. 

RoUin  B.  Carr  appeared,  and,  having  been  duly  sworn,  was  ex^ 
amined  and  testified  as  follows : 

Q.  (By  Mr.  Manager  Sterling.)  State  your  name. — A.  Rollin  B. 
Carr. 

Q.  Where  do  you  live? — ^A.  Scranton j  Pa. 

Q.  What  is  your  business? — A.  Cashier  of  the  Providence  Bank, 

Q.  In  Scranton? — ^A.  Yes,  sir. 

Q.  Who  is  the  president  of  that  bank? — ^A.  C.  H.  Von  Storch. 

Q.  As  cashier  of  that  bank,  didyou  discount  a  note  of  $500  made 
by  John  Henry  Jones  to  Robert  W.  Archbald  and  indorsed  by  Mr. 
Archbald  and  fe.  J.  Williams? — A.  Yes,  sir. 

Q.  Have  you  the  note  with  you? — A.  No,  sir;  not  the  original 
note. 

Q.  When  was  that? — A.  If  I  may  refer  to  my  discount  ledger 
[examining],  it  was  December  13,  1909. 

Q.  Who  presented  that  note  ? — ^A.  I  am  under  the  impression  that 
Mr.  Jones  did. 

Q.  John  Henry  Jones? — A.'  Yes,  sir. 

Q.  Had  you  had  any  communication  from  the  president,  Mr.  Von 
Storch,  about  the  note  before  you  discounted  it? — ^A.  Yes*  sir:  I  had. 

Q.  In  what  way? — ^A.  Over  the  telephone. 
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Q.  What  did  the  president  say  to  j[ou? — A.  He  said  that  there 
would  be  a  note  of  John  Henry  Jones,  indorsed  by  Judge  Archbald, 
for  $500  presented  to  the  bank  and  to  cash  it  for  him. 

Q.  Has  that  note  been  paid? — ^A.  No,  sir. 

Q.  Has  it  been  renewed  from  that  time  to  this? — A.  Yes,  sir;  with 
a  slight  reduction  on  it 

Q.  How  many  renewals  have  been  made? — ^A.  You  would  have  to 
trace  it  in  periods  of  about  four  months  from  1909  to  the  present  time. 

Q.  How  often  was  it  renewed? — A.  Three  months,  I  think,  on  the 
average. 

Q.  Renewed  in  the  same  form? — ^A*  Yes,  sir;  up  to  two  months 
ago. 

Q.  Have  you  the  present  renewal  ? — ^A.  Yes,  sir. 

Q.  With  you? — A.  Yes,  sir. 

Mr.  Manager  Sterung.  Just  give  it  to  the  Secretary. 

The  paper  was  handed  to  the  Secretary. 

Mr.  Manager  Sterling.  I  will  offer  it  and  ask  the  Secretary  to 
read  it. 

The  PREsroBNT  pro  tempore.  The  Secretary  will  read  the  paper. 

The  Secretary.  It  reads  as  follows: 

U.  S.  S.  Exhibit  84. 

ScEANTON,  Pa.,  December  6,  1912. 
Renewal,  $455. 

One  month  after  date  I  promise  to  pay  to  the  order  of  R.  W.  Archbald  at 
tbe  West  Side  Bank,  Scranton,  Pa.,  four  hundred  flfty-flve  and  no/100  doUara, 
without  defalcation  or  stay  of  execution,  for  value  received. 

'   J.  Henbt  Jones. 

A  little  note  in  the  left-hand  lower  corner : 
January  6. 

On  the  back  is  the  indorsement  "  R.  W.  Archbald,"  and  a  number. 
'*  11840,"  with  the  machine. 

Q.  (By  Mr.  Manager  Steirling.)  That  is  for  one  .month? — ^A. 
Yes,  sir. 

Q.  They  were  not  all  30-day  notes? — A.  No;  only  the  last  three 
months.    I  think  the  last  three  months  it  was  for  a  month. 

Q.  Who  has  paid  the  interest  on  that  note? — A.  I  imagine  Mr. 
Jones. 

Q.  And  who  made  the  partial  payment? — A.  Mr.  Jones. 

Q.  Is  Mr.  Von  Storch  in  other  business  than  president  of  the 
bank? — A.  He  is  an  attorney  at  law. 

Q.  Practicing  in  Scranton? — A.  Yes,  sir. 

Mr.  Manager  Sterling.  That  is  all. 

Mr.  Simpson.  We  have  no  questions  to  ask. 

Mr.  Manager  Sterling.  I  should  like  to  ask  the  counsel  if  we  may 
have  the  privilege  of  putting  a  copy  of  this  note  in  the  record,  and 
the  bank  can  take  it  back. 

Mr.  Simpson.  Of  course;  just  let  the  clerk  make  a  copy  of  it,  and 
that  will  be  the  end  of  it.  There  is  no  use  of  keeping  an  original 
paper  of  that  kind. 

Mr.  Manager  Sterling.  Just  one  more  question.  Is  E.  J.  Williams 
on  that  note  as  an  indorser,  Mr.  Secretary  ? 
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The  Secretary.  There  is  but  one  indorser  on  the  back  of  the  note — 
R.  W.  Archbald. 

Q.  (By  Mr.  Manager  Sterling.)  When  did  E.  J.  Williams  cease 
to  indorse  the  note? — ^A.  I  think  it  was  about  four  months  ago. 

Q.  Up  to  that  time  he  had  indorsed  its  renewal? — ^A.  Yes,  sir. 

Cross-examination  by  Mr.  Simpson  : 

Q.  Mr.  Carr,  will  you  kindly  read  the  entries  in  your  discount 
ledger,  so  that  we  may  just  get  the  facts  in  regard  to  it  as  now  ap- 
pearing in  the  bank's  record  ? — ^A.  Yes,  sir ;  the  note  was  dated  De- 
cember ^1909 ;  the  maker  was  John  Henry  Jones,  and  the  indorsers 
were  R.  W.  Archbald  and  E.  J.  Williams ;  it  was  payable  at  the  Mer- 
chants &  Mechanics  Bank  at  Scranton;  it  was  for  four  months;  and 
it  was  discounted  on  December  13,  for  $500. 

Mr.  WoRTHiNGTON.  In  1909? 

The  Witness.  In  1909 ;  yes,  sir. 

Mr.  Simpson.  That  is.aU  we  want  with  the  witness,  Mr.  President 

The  PREsmENT  pro  tempore.  The  witness  may  retire. 

Mr.  Manager  Sterling.  Mr.  President,  there  is  one  more  witness, 
Mr.  Von  Storch,  on  articles  8  and  9.  He  will  be  here  presently.  In 
the  meantime  I  want  to  call  Mr.  Lenahan,  who  is  to  testify  on  another 
article — article  No.  7. 

John  T.  Lenahan,  being  duly  sworn,  was  examined,  and  testified 
as  follows: 

Q.  (By  Mr.  Manager  Sterling.)  Mr.  Lenahan,  where  is  your 
home? — A.  Wilkes-Barre,  Luzerne  County,  Pa. 

Q.  How  far  is  that  from  Scranton? — A.  About  20  miles. 

Q.  At  the  present  time  you  are  a  Member  of  Congress? — A.  Not 
now ;  I  was  a  Member  of  the  Sixtieth  Congress. 

Q.  You  are  a  lawyer  ? — ^A.  I  profess  to  be. 

Q.  Do  you  know  Mr.  Rissinger  ? — A.  Very  well. 

Q.  W,  W.  Kissinger? — A.  Yes,  sir. 

Q.  Where  is  his  home  ? — ^A.  His  home  is  in  Scranton. 

Q.  You  were  his  attorney  in  1908  with  reference  to  some  litigation 
against  the  insurance  companies? — A.  Yes,  sir. 

Q.  State  briefly  what  the  character  of  that  litigation  was. — A. 
Well,  I  had  several  suits  for  him,  but  the  one  bearing  upon  this  ques- 
tion was  a  case  against 'several  insurance  companies  arising  out  of 
a  fire  on  the  property  belonging  to  the  Plymouth  Coal  Co. — I  think 
the  name  of  it  was.  The  Kissinger  brothers  were  the  stockholders  and 
the  sole  stockholders  in  the  company.  Suits  were  brought  in  the  local 
courts  of  Luzerne  County  against  the  insurance  companies.  Those 
that  could  be  moved  into  the  United  States  court,  of  which,  I  think, 
there  were  two  or  three,  were  moved  by  the  insurance  companies 
into  the  United  States  district  court  at  Scranton. 

Q.  I  will  ask  you.  Was  there  a  separate  suit  against  each  insur- 
ance company? — A.  Yes,  sir;  on  each  policy. 

Q.  When  were  those  tnat  were  removable  removed  to  the  Federal 
court? — A.  I  do  not  know  when  they  were  removed,  but  they  were 
tried,  I  think,  in  October  or  November,  1908. 

Q.  Who  was  the  presiding  judge  of  the  district  court? — ^A.  Judge 
Archbald. 


728  IMPEACHMENT  OF  KOBERT  W.   ARCHBALD. 

Q.  Did  you  try  the  case? — A.  There  was  one  case  called.  The 
plaintiff  established  his  case  as  to  this  one  suit;  and  a  motion  was 
made  for  a  nonsuit,  which  was  overruled.  The  defendant  then  called 
one  or  two  witnesses  in  the  case,  and  after  a  cross-examination  of 
one  or  two  witnesses  the  counsel  for  the  insurance  companies  sug- 
gested to  me  that  we  arrive  at  some  terms  of  settlement.  After  a  good 
deal  of  fencing  on  one  side  and  the  other  we  did  arrive  at  terms  of 
settlement.  That  counsel  represented  all  the  insurance  companies. 
There  was  a  verdict  taken  under  certain  stipulations.  As  I  recall  it 
now,  if  the  whole  money  on  all  the  policies  was  paid  within  15  days, 
then  the  amount  of  money  as  fixed  m  that  stipulation  was  to  be  ac- 
cepted by  us. 

Q.  What  was  the  amount? — ^A.  I  can  not  recall  the  amount. 

Q.  Was  it  $23,000? — A.  The  whole  thing  was  something  over 
$20,000 ;  it  was  somewhere  between  $20,000  and  $25,000.  As  I  recall 
the  stipulation,  if  it  was  not  paid  in  15  days  then  the  whole  face  of 
the  policies  was  to  be  paid. 

Q.  What  was  the  amount  of  that?— A.  $23,000,  if  that  was  the 
amount;  somewhere  between  $20,000  and  $25,000.  Not  only  the 
amount  of  the  policy  involved  in  that  particular  trial  was  to  be  paid, 
but  also  all  the  other  policies,  as  I  recall  it. 

Q.  Was  W.  W.  Kissinger  plaintiff  in  all  of  those  cases? — ^A.  He 
represented  the  Plymouth  Coal  Co. — I  think  that  was  the  name  of 
i^-which  was  a  corporation  in  which  W.  W.  Kissinger  and  his 
brother  owned  almost  all  the  stock,  if  not  all  the  stock. 

Q.  After  this  case  was  tried,  did  Kissinger  see  you  with  reference 
to  a  note  signed  by  Judge  Archbald? — A.  Mr.  Kissinger  came  to 
my  office  in  Wilkes-Barre ;  I  can  not  give  dates,  but  I  know  it  was 
some  time  previous  to  the  meeting  of  the  short  session  of  Congress 
in  December. 

Q.  Let  me  ask  you,  was  it  within  the  15  days  in  which  the  insur- 
ance companies  had  to  pay  the  judgment? — ^A.  Talking  from  mem- 
ory, I  believe  it  was. 

Q.  Just  state  what  he  said  to  you. — A.  He  came  into  my  (ffice 
and  asked  me  if  I  could  get  a  note  of  $2,500  discounted  for  him  in 
a  Wilkes-Barre  bank.  1  said  to  him,  "  What  do  you  want  this 
money  for?"  "Why,"  he  said,  "I  want  to  raise  it  in  order  to  pay 
something  on  a  gold  speculation  tliat  I  have  in  Honduras."  I  looKed 
at  him,  and  I  said,  "No;  if  I  took  this  note  over  to  my  bank" — the 
bank  in  which  I  am  a  director  and  vice  president — ^"and  told  them 
what  you  wanted  this  money  for,  they  would  laugh  me  out  of  the 
room,  and  think  that  I  was  as  big  an  idiot  as  you  are  and  as  are 
many  other  idiots  that  we  have  in  this  county  and  in  Lackawanna 
and  the  coal  regions  who  put  their  money  in  Colorado  gold  mines 
and  Utah  gold  mines,  and  have  no  return  for  it,"  I  said,  "except 
simply  pure  salt."    "Sometimes  it  makes  them  drier  for  more,"  I 

said. 

Q.  Did  you  look  at  the  note  ? — ^A.  No,  sir ;  I  did  not. 

Q.  Who  was  on  the  note,  so  far  as  you  learned  from  Mr.  Kis- 
singer?— A.  Mr.  Kissinger's  mother-in-law  and  Judge  Archbald. 

Q.  How  were  they  on  the  note — as  makers  or  as  mdorsers? — ^A.  I 
do  not  know.  I  did  not  ask  that  at  all.  I  do  not  know  whether  as 
makers  or  indorsers. 
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Q.  What  did  he  say,  if  anything,  about  Judge  Archbald's  connec- 
tion with  the  gold  scheme  in  Honduras?— I^l.  I  asked  him  who  was  in 
the  matter  with  him,  and  he  said  his  mother-in-law  and  Judge 
Archbald. 

0.  I5id  you  discount  the  note? — A.  No,  sir. 

Q.  Did  you  recommend  the  discounting  of  it  to  your  bank? — ^A. 
No.  sir. 

Q.  I  ask  you  if,  after  that,  you  had  a  talk  with  Mr.  Reynolds,  the 
attorney  for  the  Marian  Coal  Co.  in  the  suit  which  has  been  testified 
about  here  ? — ^A.  I  think  I  had ;  yes,  sir. 

Mr.  Simpson.  I  object  to  any  conversation  occurring  between  Mr. 
Lenahan  and  Mr.  Reynolds  in  the  absence  of  Judge  Archbald,  unless 
it  was  brought  to  Judge  Archbald's  attention.  There  is  no  evidence 
of  any  partnership  or  conspiracy  between  any  of  these  gentlemen  and 
Judge  Archbald. 

Q.  (By  Mr.  Manager  Sterlino.)  Was  Judge  Archbald  present 
when  you  and  Reynolds  talked? — ^A.  Oh,  no. 

Q.  Did  you  ever  tell  Judge  Archbald  the  substance? — ^A.  No,  sir, 

Mr.  Manager  Stekuno  (to  Mr.  Simpson).  Take  the  witness. 

Cross-examination  by  Mr.  Simpson  : 

Q.  Mr.  Lenahan,  am  I  correct  in  stating  that  the  judgment  which 
was  agreed  upon  between  you  and  your  colleague  on  the  one  side  and 
Mr.  Shattuck,  representing  the  insurance  companies,  on  the  other 
side,  was  entered  at  once? — A.  Well,  I  suppose  it  was.  I  was  the 
trial  lawyer,  and  Mr.  Reynolds  and  Mr.  Welles  were  concerned  in 
the  case  with  me.  They  were  associated  with  me  in  it  They  drew 
up  all  the  formal  papers.  They  live  in  Scranton,  and  after  the 
verbal  arrangement  nad  been  entered  into  I  took  the  next  train  and 
went  home. 

Q.  But  the  whole  matter  was  concluded  to  go  into  the  form  of  a 
judgment,  and  the  only  thing  that  was  left  open  was  the  delay  in 
payment  at  the  request  of  tne  insurance  companies'  counsel? — ^A, 
Yes,  sir ;  that  was  my  understanding. 

Q.  Now,  was  there  any  difficulty  about  that  case? — ^A.  Well,  there 
was  difficulty  in  getting  it  tried. 

Q.  You  mean  the  delay  in  getting  it  tried? — ^A.  Yes.  I  was  in 
Congress  here,  and  I  Qould  not  go  up  to  see  to  it  until  the  time  I  did 
go  there. 

Q.  Was  there  any  substantial  merit  in  the  defense? — ^A.  I  did  not 
think  there  was;  otherwise  I  would  not  have  brought  suit  against 
the  insurance  companies. 

Q.  Did  the  counsel  on  the  other  side  admit  to  you  that  there  was 
no  substantial  merit  in  the  defense? — ^A.  After  we  got  to  cross- 
examining  his  chief  witness,  he  turned  around  to  me^  and  said,  "  I 
guess  the  bottom  has  fallen  out  of  our  case."  I  think  that  is  the 
language  he  used.    Then  the  negotiation  for  a  settlement  was  opened. 

Q.  1  our  cross-examination  or  the  witnesses  produced  by  the  insur- 
ance companies,  so  far  as  it  went,  was,  I  believe,  quite  severe,  was  it 
not  ? — A.  It  was  understood  by  me  to  be  very  severe. 

Q.  And  it  was  so  severe  that  Judge  Archbald 

Mr.  Manager  Sterling.  We  object  to  taking  the  time  of  the  Senate 
now  with  immaterial  things.    It  is  not  cross-examination. 
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Mr.  Simpson.  I  think  that  all  that  related  to  that  trial,  about 
which  Mr.  Sterling  inquired,  is  cross-examination.  We  ask  as  to  a 
different  part  of  what  occurred.  You  asked  him  to  state  but  one  part 
of  it  and  left  the  other  out,  and  we  want  to  have  it  all. 

Mr.  Manager  Sterling.* We  asked  him  to  state  the  character  of 
the  litijgation. 

Mr.  Simpson.  And  what  occurred  at  that  trial  also. 

Mr.  Manager  Steri.ing.  No  ;  I  did  not. 

Mr.  Simpson.  Excuse  me,  you  did;  but  colloquy  is  not  in  order. 
I  beg  the  Chair's  pardon. 

]yfr.  Manager  SrEaEiLiNG.  We  object  to  the  testimony  because  it  is 
not  cross-examination. 

Q.  (By  Mr.  Simpson.)  At  any  rate,  Mr.  Lenahan,  the  presenta- 
tion of  tne  note  to  you  was  some  time  after  the  agreement  for  the 
entry  of  the  judgments? — A.  Oh,  yes. 

Q.  And  in  accordance  with  what  occurred  at  that  trial? — ^A. 
Oh,  yes. 

Q.  Will  you  please  tell  us  whether  or  not,  at  that  trial,  there  was 
any  partiality  shown  bv  the  judges  toward  Mr.  Kissinger  or  his 
counsel  ? — A.  I  do  not  think  so.    He  called  me  down 

Mr.  Manager  Sterling.  We  object. 

Q.  (By  Mr.  Simpson.)  Do  not  go  into  the  details  of  it  at  all.  The 
only  reason,  I  understand,  why  you  declined  to  discount  the  note 
Was  because  of  the  purpose  for  which  Mr.  Kissinger  stated  to  you 
that  the  money  was  to  be  used,  and  beyond  that  you  did  not  care  to 
go  any  further  into  it  ? — A.  No,  sir. 

Q.  Was  Judge  Archbald's  name  mentioned  at  all  to  you  when  that 
note  was  being  presented  ? — ^A.  I  asked  him  who  was  interested.  My 
recollection  is  I  said,  "  Who  is  interested  with  you  in  this  gold  mine 
in  Honduras^ "  and  he  told  me  that  his  mother-in-law,  whose  name 
I  can  not  recall,  and  Judge  Archbald  were  interested.  I  said.  "Are 
they  on  the  note?" — that  is  my  recollection — and  he  said,  "Yes." 
I  assume  they  were  on  as  indorsers  and  not  as  makers  of  the  note. 

Q.  Was  what  has  been  said  about  the  only  mention  made  to  you 
of  Judge  Archbald's  name?  Was  that  the  only  thing  that  was 
said  ? — ^A.  Yes ;  that  was  all. 

Mr.  Simpson.  I  think  that  is  all,  Mr.  President. 

Kedirect  examination  by  Mr.  Manager  Sterling  : 

Q.  He  said  that  Judge  Archbald  was  on  this  note,  did  he  not  ? — 
A.  Oh,  yes;  my  recollection  is  that  his  mother-in-law  and  Judge 
Archbald  were  not  only  interested  in  this  Honduras  gold  mine,  but 
also  that  they  were  on  the  note.    I  assume  they  were  on  as  indorsers. 

Q.  Did  you  ask  Mr.  Kissinger  why  he  did  not  get  it  cashed  at 
Scranton? — A^  Well,  now  it  is  just  possible  I  did;  but  I  can  not 
recall. 

Q.  Do  you  remember  what  Mr.  Kissinger  said  on  that  subject? — 
A.  No;  I  do  not;  but  I  think  it  highly  probable  that  I  did  ask  him 
why  he  should  come  to  WUkes-Barre,  a  strange  town  to  him,  and  not 
get  his  note  discounted  in  his  own  town. 

Mr.  Manager  Sterung.  There  is  one  other  subject  I  want  to  ask 
this  witness  about. 

[To  the  witness.]  Do  you  remember  the  time  that  a  contribution 
was  taken  iip  among  the  members  of  the  bar  at  Scranton  and  in  the 
county  for  Judge  Archbald  ? 


IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD.  731 

The  WiTNEfifi,  Yes,  sir* 

Q.  About  when  was  that  ? — ^A.  It  was  when  he  went  to  Europe ;  I 
think  in  1910. 

Q*  Were  you  solicited  to  contribute  to  that  fund? — ^A.  Yes,  sir, 

Q,  By  whom? — ^A.  My  recollection  is  that  I  received  a  letter  from 
the  clerk  of  the  district  court,  named  Searle,  and,  in  response  to  it,  I 
sent  him  a  check.  When  I  testified  before  the  Judiciary  Conunittee 
I  did  not  know  that  my  attention  was  to  be  called  to  it,  and  I  said  it 
was  either  $10  or  $25  that  I  sent.  I  now  know  that  it  was  $25  that 
I  sent. 

Q.  You  did  contribute  that  $25  ? — ^A.  Yes,  sir. 

Q.  Who  was  it  that  wrote  you  the  letter  asking  you  to  con- 
tribute?— ^A.  Mv  recollection  is  that  it  was  Mr.  Searle,  the  clerk  of 
the  district  court. 

Q.  What  was  the  date  of  that? — A.  Well,  I  can  not  tell.  It  was  a 
short  time  before  Judge  Archbald  sailed  for  Europe;  I  can  not  give 
the  date. 

Q.  Was  it  while  he  was  district  judge  ? — ^A.  Yes,  sir. 

Q.  Or  since  he  has  been  on  the  Conmierce  Court? — A.  I  think  he 
was  district  judge  then. 

Q.  And  Searle  was  the  clerk  of  the  court  ? — ^A.  YeSj  sir. 

Q.  And  you  were  a  member  of  the  bar  practicing  m  his  court? — 
A.  Yes,  sir. 

Mr.  Manager  Sterling.  That  is  all. 

tlecross-examination  by  Mr.  Simpson: 

Q.  Mr.  Lenahan,  there  is  one  thing  on  the  other  branch  I  forgot 
to  ask  you.  Could  you  tell  us  what  year  it  was  that  the  old  Plymouth 
Coal  do.  suit  against  the  insurance  company  was  brought  ? — ^A.  Yes, 
sir;  I  fix  that  by  the  fact  that  it  was  a  month  or  two  before  the  con- 
vening of  the  snort  session  of  Congress.  It  was  either  in  October 
or  November,  1908. 

Q.  In  this  other  matter  I  understand  that  you  jgot  a  letter  from 
Mr.  Searle,  and  you  cheerfully  complied  by  sending  that  check  to 
Mr.  Searle? — ^A.  Yes,  sir. 

Q.  To  be  given,  with  other  money,  to  Judge  Archbald? — ^A.  I 
know  I  contributed  the  money.  It  is  my  recollection  that  it  was  to 
Mr.  Searle  that  I  sent  the  money,  and  it  is  my  recollection,  too,  that 
the  solicitation  came  from  Mr.  Searle. 

Q.  Did  you  have  any  communication  at  all  with  Judge  Archbald 
in  regard  to  it? — A.  Judge  Archbald  wrote  me  a  letter  from 
Florence,  Italy. 

Q.  Acknowledging  its  receipt? — ^A.  Yes,  sir. 

Q.  But  I  am  speaking  now  prior  to  the  time  when  the  money  was 
presented  to  him  ? — A.  v)h,  no. 

Q.  So  far  as  you  knew  or  know  now  Judge  Archbald  had  no 
knowledge  of  what  was  going  to  be  done  until  the  money  was  in  fact 
handed  to  him? — ^A.  I  know  nothing  about  Judge  Archbald's 
knowledge  of  it,  except  a  letter  that  he  wrote  me  from  Florence — 
it  was  dated  from  Florence — thanking  me  for  my  contribution. 

Q.  That  was  Florence,  Italy,  you  mean? — A.  Yes;  Florence, 
Italy. 

Q.  After  he  had  sailed?— A.  I  said  "  Italy,"  did  I  not? 
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Q.  You  said  "Florence."  There  are  several  Florences,  but  I 
assumed  you  meant  Florence,  Italy. — ^A.  I  meant  Florence,  Italy.  I 
know  it  was  not  Florence,  Ireland. 

Q.  I  do  not  know  that  there  is  one  there.  Is  there  one  there? — 
A.  No. 

Mr.  Simpson.  I  was  not  aware  that  there  was.  I  believe  that  is 
all,  Mr.  President 

The  PRBsmEKT  fro  tempore.  Are  there  any  other  questions? 

Redirect  examination  by  Mr.  Manager  Sterling  : 

Q.  Just  to  refresh  the  witness's  recollection,  I  desire  to  ask  him 
another  question.  Did  you  not  say  this  before  this  Judiciary  Com- 
mittee  

Mr.  Worthington.  Give  the  page,  please. 

Mr.  Manager  Sterling.  Page  1617,  near  the  top. 

Mr.  Lenahan.  I  asked  Rissinger — of  course,  this  was  in  Scrantoa,  where  he 
was  from — I  said,  "Why  don't  you  get  that  discounted  in  Scranton?"  He 
said,  "  We  have  tried  to,  but  I  can  not,  and  I  thought,  on  account  of  my  relation- 
ship with  you,  you  could  get  the  money  for  me  here." 

The  Witness.  Yes,  sir. 

Q.  You  did  say  that? — ^A.  Yes,  sir.  Now,  since  you  call  my  atten- 
tion to  it,  I  think  that  was  the  answer  I  made  him. 

Q.  The  relationship  between  you  and  him  at  the  time  was  that  of 
attorney  and  client  ? — ^A.  Yes ;  I  had  been  his  attorney  for  some  time 
in  several  other  matters. 

Q.  And  you  were  his  attorney  in  these  cases  that  had  been  dis- 
posed of? — A.  Yes,  sir;  and  in  other  matters. 

Mr.  Manager  Sterling.  That  is  all. 

Recross-examination  by  Mr.  Simpson  : 

Q.  I  think  you  testified  also^  did  you  not,  Mr.  Lenahan,  that  Judge 
Archbald  was  not  worldly-wise,  and  that  was  the  reason  he  acted 
as  he  did  in  some  of  these  matters? — ^A.  That  was  my  judgment 
about  it. 

Mr.  Simpson.  That  is  all.    Thank  you. 

Mr.  Manager  Clayton.  Mr.  President,  this  witness  may  be  dis- 
oliarged. 

The  President  pro  tempore.  The  witness  is  finally  discharged. 

Mr.  Manager  Davis.  I  ask  that  Frederick  WarnKC  be  called. 

The  President  pro  tempore.  The  witness  will  be  called. 

Frederick  Wamke,  having  been  duly  sworn,  was  examined  and 
testified  as  follows : 

Q.  (By  Mr.  Manager  Davis.)  Your  name  is  Frederick  Warnke? — 
A.  Yes,  sir. 

Q.  Where  do  you  live  ? — ^A.  Scranton,  Lackawanna  C!ounty,  Pa. 

Q.  What  is  your  occupation? — A.  Coal  business. 

Q.  How  long  have  you  been  in  the  coal  business? — ^A.  Twelve 

years. 
Q.  And  you  are  still  in  that  business? — A.  To  some  extent;  yes, 

sir. 

Q.  What  branch  of  the  coal  business  have  you  been  engaged  in  ? — 

A.  Mining  and 

Q.  How  were  you  engaged  in  the  years  1910  and  1911  ? — A.  Wash- 
ing culm  banks. 
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Q.  Were  you  ever  the  owner  of  a  mining  operation  at  Lorberry, 
Pa.? — ^A.  Yes,  sir. 

Q.  What  was  the  character  of  that  operation? — A.  The  character 
at  the  time  of  our  operation  was  washing  the  cukn  banks. 

Q.  Did  it  have  any  other  feature  aside  from  the  cuhn-bank  opera- 
tions?— A.  Yes,  sir.    The  lease  called  for  mining  operations. 

Q.  Did  you  own  that  mine  in  fee  or  by  lease? — A.  By  lease. 

Q.  Who  was  your  lessor? — ^A.  The  Philadelphia  &  Reading  Coal 
&  Iron  Co. 

Q.  Do  the  Philadelphia  &  Readinc:  Coal  &  Iron  Co.  sustain  any 
relation  to  the  Philadelphia  &  Reading  Railroad  Co.? — ^A.  I  pre- 
sume they  do. 

Q.  Has  it  the  same  officers? — A.  Yes,  sir. 

Q.  Who  was  president  of  the  Philadelphia  &  Reading  Coal  & 
Iron  Co.? — ^A.  George  F.  Baer. 

Q.  Is  he  also  the  president  of  the  Philadelphia  &  Reading  Rail- 
road Co.? — A.  Yes,  sir;  I  think  he  is. 

Q.  Who  was  the  general  manager  of  the  Philadelphia  &  Reading 
Coal  &  Iron  Co.  ?— A.  W.  J.  Richards. 

Q.  Where  does  Mr.  Richards  live  ? — ^A.  I  think  his  home  is  or  was 
in  Wilkes-Barre ;  I  think  he  probably  now  lives  in  Pottsville. 

Q.  How  far  from  the  city  of  Scranton  ? — A.  Pottsville  ? 

Q.  Yes,  sir. — ^A.  In  the  neighborhood  of  about  80  miles. 

Q.  Was  be  livinff  there  in  the  year  1911  ? — A.  Well,  his  offices  were 
at  Pottsville,  and  he  is  there  the  biggest  part  of  his  time.  I  can  not 
say  whether  his  residence  is  there  or  Wiltes-Barre,  for  sure. 

Q.  In  the  course  of  your  operation  of  this  mine  at  Lorberry  did 
you  get  into  any  difficulties  with  your  lessor,  the  Philadelphia  & 
Reading  Coal  &  Iron  Co.  ? — ^A.  Yes,  sir. 

Q.  What  were  those  difficulties  ? — ^A.  When  we  got  ready  to  open 
up  the  mining  operation  we  inquired  of  the  engineers  for  the  mining 
maps  to  proceed  to  open  up  the  inside  operations.  This  operation 
had  been  opened  up  before,  but  had  been  closed  for  a  gi-eat  many 
vears.  They  refused  to  give  us  the  maps,  stating  that  the  lease  had 
been  forfeited  two  years  previously  under  certain  sections  of  the 
lease. 

Q.  Had  you  received  any  notice  of  forfeiture? — A.  No,  sir. 

Q.  Had  you  been  in  continued  possession  of  the  property? — A.  I 
am  still  in  possession  of  the  property — that  is,  to  a  certain  extent — 
yes,  sir* 

Q.  Were  you  surprised  at  the  information  that  your  lease  wa3 
under  forfeit  ? — A.  I  was  surprised ;  yes,  sir ;  at  the  time  I  heard  it. 
A  two-thirds  interest  was  purchased  from  a  person  by  the  name  of 
Baird  Snyder,  who  at  that  time  was  assistant  superintendent  of  the 
Lehigh  Coal  &  Navigation  Co.  He  told  my  attorneys  at  the  time 
that  the  Reading  would  acknowledge  the  assignment  of  the  lease 
within  a  few  days,  and  being  anxious  to  go  ahead  with  it  I  took  his 
word  for  it.  But  the  assignment  to  me  was  never  forthcoming.  I 
never  got  the  assignment  from  the  Reading  to  me  of  the  two-thirds 
interest,  but  only  two  weeks  before  that  the  Reading  consented  to 
an  assignment  from  the  widow  of  a  man  named  Simon  Loch,  who  had 
been  a  representative  in  the  house  of  representatives  of  Pennsylvania 
which  passed  what  was  known  as  the  Loch  road  bill. 
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Q.  You  say  "  two  weeks  before " ;  do  you  mean  two  weeks  before 
you  received  notice  of  forfeiture? — A.  Ifo;  before  this  party  Baird 
Snyder  sold  me  the  two-thirds  interest  they  consented  to  an  assign- 
ment of  that  interest.  At  the-  time  I  found  out  that  they  said  that 
this  lease  had  been  forfeited  they  wrote  me  a  letter  and  stated  that 
it  had  been  forfeited  two  years  before  I  even  took  possession  of  the 
ground;  so  that,  under  these  conditions,  they  consented  to  an  assign- 
ment from  Widow  Loch  to  Baird  Snyder  two  years  after  the  lease 
had  been  forfeited,  and  in  that  condition 

Q.  How  long  had  you  been  working  this  property  when  they  gave 
you  this  notice  ?^-A.  Oh,  I  suppose  probably  two  years,  or  around 
that  neighborhood. 

Q.  After  you  received  that  notice,  upon  your  application  for  the 
mine  maps,  what  did  you  do,  Mr.  Warnke? — ^A.  1  do  not  just  re- 
member what  I  did.  I  think  I  went  to  see  Mr.  Richards  about  it; 
but  I  always  had  an  awful  hard  time  to  get  any  interview  with  him. 

Q,  What  did  he  say  to  you  at  that  interview,  if  you  can  remem- 
ber?— A.  I  think  he  told  me  that  he  could  not  do  anything  in  regard 
to  the  matter;  that  the  lease  had  been  forfeited  long  ago;  and  he 
would  not  let  us  go  ahead. 

Q.  What  did  you  do  then? — A.  I  tried  to  swap  him  the  lease  or 
give  him  the  rights,  providing  he  would  lease  me  a  certain  culm  bank, 
which  was  in  the  neighborhood 

Q.  What  was  the  name  of  that  culm  bank? — A.  Lincoln. 

Q.  Who  owned  it? — A.  The  Philadelphia  &  Beading  Coal  &  Iron 
Co. 

Q.  Did  Mr.  Bichards  agree  to  that  proposition? — A.  No,  sir. 

Q.  And  then  what  did  you  do  with  it? — A.  I  think  I  went  to  see 
Mr.  Baer,  at  Philadelphia. 

Q.  Mr.  George  F.  Baer? — ^A.  Yes,  sir. 

Q.  What  interview  had  you  with  him  ? — A.  I  went  over  the  whole 
matter  with  him,  and  I  think  he  told  me  that  I  would  have  to  take 
the  matter  up  with  Mr.  Bichards ;  that  that  was  in  his  territory  and 
it  was  up  to  him  to  decide ;  yet  at  the  time  he  thought 

Mr.  Beed.  Mr.  President,  we  can  hardly  hear  the  witness. 

The  PREsmENT  pro  tempore.  The  witness  will  speak  louder  so  as 
to  be  heard,  not  simply  by  the  manager  who  is  conducting  the  ex- 
amination, but  by  the  whole  Chamber. 

The  Witness.  I  will  try  to  do  so.  Mr.  Baer  agreed  with  me  that, 
if  what  I  had  said  was  right,  Mr.  Bichards  should  do  something  in 
the  matter  to  straighten  it  out.  "  But  in  the  meantime,"  he  said,  "  I 
will  have  to  talk  to  Mr.  Bichards,"  or  "  You  go  to  see  him."  So  when 
I  went  to  see  him  again  I  got  the  same  answer — ^nothing  doing. 

Q.  You  went  to  see  him.  Did  you  go  back  to  see  Mr.  Baer 
again? — A.  No;  I  believe  I  sent  an  attorney  then  to  him. 

Q.  Did  he  have  an  interview  with  Mr.  Baer  on  this  subject? — ^A. 
Yes,  sir. 

Q.  With  what  result? — ^A.  Not  any. 

Q.  Did  you  have  any  difficulty  in  getting  an  interview  with  Mr. 
Bichards  ? — A.  Always  did  have,  more  or  less.  I  could  not  seem  to 
get  an  answer  to  any  of  my  letters  or  even  get  an  interview. 

Q.  Did  you  ever  fail  when  you  went  to  his  office  to  get  an  interview 
at  all  ? — A.  Yes,  sir ;  one  week  I  waited  three  days  to  get  an  inter- 
view of  five  minutes. 
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Q.  After  your  failure  to  get  a  personal  interview  and  after  having 
seen  President  Baer,  did  you  write  to  Mr.  Richards  on  the  subject?— 
A.  I  do  not  remember  any  more,  really,  whether  I  did  or  not, 

Q.  You  say  you  do  not  remember,  whether  you  did  or  not? — ^A, 
No ;  I  do  not  believe  I  did.    I  do  not  believe  I  wrote  him  any  letter. 

Q.  If  you  did,  did  you  receive  any  reply? — ^A.  I  believe  the  last 
letter  in  reply  I  got  was  when  he  told  me  that  the  lease  had  been 
forfeited  two  years  previous  to  my  taking  possession  of  the  property. 

Q.  Do  you  recall  that  after  that  time  you  wrote  him  another  letter 
to  which  he  did  not  reply? — A.  I  do  not  really  know.  I  may  have 
written  him  one,  but  I  do  not  recall  one. 

Q.  You  do  not  remember  whether  you  so  recollected  when  you 
were  before  the  committee  of  the  House?  [A  pause.]  It  is  imma- 
terial ;  I  will  not  press  you  further  about  that. — ^A.  I  can  not  recoN 
lect. 

Q.  After  you  had  sent  your  attorneys  to  Mr.  Baer  and  they  had 
failed  to  get  any  result,  did  you  see  any  other  person  on  the  sub- 
ject?— A.  Yes;  probably,  but  I  guess  a  year  afterwards. 

Q.  Who  was  that  other  person? — A.  Judge  Archbald. 

Q.  How  long  have  you  iknown  Judge  Archbald  ? — A.  Oh,  as  far 
back  as  I  can  remember. 

Q.  Did  you  have  a  personal  interview  with  him  about  it? — ^A. 
Yes,  sir. 

Q.  What,  if  anything,  did  you  request  him  to  do? — A.  I  asked 
him  if  he  ever  got  to  Wilkes-fearre — or,  in  the  first  place,  I  asked 
him  if  he  knew  Mr.  W.  J.  Richards.  He  said  he  did,  and  I  asked 
him  if  he  ran  across  him  or  in  his  waj,  or  if  he  happened  to  get  to 
Pottsville,  to  intercede  with  W.  J.  Richards  to  reopen  negotiations 
with  me  to  try  to  settle  my  difficulties. 

Q.  Did  he  undertake  to  do  it? — A.  He  told  me  that  he  would  be 
in  Pottsville  in  a  few  weeks,  and  if  he  had  time  he  would  call  on  him. 

Q.  Did  he  call  on  him  for  you? — A.  Yes;  he  did. 

Q.  With  what  result? — A.  Oh,  I  think  it  was  at  least  six  weeks 
after  I  had  the  interview  with  him  that  I  called  him  up  by  phone 
and  he  told  me  that  Mr.  Richards  had  told  him  that  his  answer  to 
me  was  final. 

Q.  Do  you  know  about  what  time  he  had  his  interview  with  Mr. 
Richards? — A.  I  think  it  was  in  December — a  year  ago  this  De- 
cember. 

Q.  A  year  ago  this  December — 1911? — ^A.  Yes;  I  think  along 
there. 

Q.  And  how  long  after  that  time  was  it  that  you  called  him  up 
and  received  this  information  from  him? — ^A.  Oh,  it  was  four  weeks 
after  he  had  seen  him,  probably. 

Q.  Did  you  at  any  time  thereafter  give  to  Judge  Archbald  a  prom- 
issory note  for  $500? — ^A.  No;  not  I  myself. 

Q.  Did  you  execute  a  note  to  be  given  to  him? — A.  The  Premier 
Coal  Co.  did ;  yes,  sir. 

Q.  Who  is  the  Premier  Coal  Co.? — A.  Composed  of  myself,  a 
party  by  the  name  of  Kizer,  and  Swingle  &  Schlager. 

Q.  A  corporation  or  a  partnership? — ^A.  A  corporation. 

Q.  Did  you  indorse  the  note  of  the  Premier  Coal  Co.  ? — ^A.  Yes. 

Q.  And  was  it  delivered  to  Judge  Archbald? — A.  That  I  do  not 
know. 
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Q.  Of  your  own  knowledge? — A.  Of  my  own  knowledge,  no,  sir. 

Q.  Do  you  or  do  you  not  know  of  your  own  knowledge  that  he 
discounted  it  and  received  $500  for  it? — A.  I  believe  the  note  was 
never  renewed.  It  was  a  four-months  note  and  I  never  reindorsed 
it ;  so  I  think  when  it  became  payable  it  was  paid.  Mr.  Swingle  was 
treasurer  of  the  Company — ^yes,  treasurer.  I  guess  the  note  was  met 
Whether  Judge  Archbald  got  it  discounted,  or  who  did,  I  do  not 
know.    I  did  not  ask,  and  do  not  know  to-day. 

Q.  When  the  note  was  paid,  it  was  paid  not  to  Judge  Archbald 
but  to  some  assignee  of  his;  is  that  correct? — A.  I  do  not  know. 

Q.  The  note  was  made  payable  to  him  in  person,  was  it? — A.  The 
note  was  made  payable  to  ourselves,  I  think. 

Q.  And  indorsed  over  to  him? — ^A.  Payable  to  ourselves. 

Q.  What  is  the  business  of  the  Premier  Coal  Co.?— A.  Washing 
a  culm  bank. 

Q.  Where? — ^A.  Oh,  in  Lackawanna  County,  near  the  Pittston 
Luzerne  County  line,  on  the  old  Pennsylvania  Gravity  Bailroad. 

Q.  How  long  has  it  been  in  that  business? — ^A.  Since  last  spring. 

Q.  Did  it  lease  or  buy  a  bank  for  that  purpose  at  that  time? — 
A.  It  bought  a  bank  under  the  condition  virtually  of  a  lease;  the 
purchase  money  was  $7,500;  $2,000  down  and  the  ralance  to  be  paid 
at  20  cents  a  ton  until  tne  other  $5,500  was  paid.  So  I  could  not  say 
whether  you  would  consider  that  as  a  lease  or  a  mere  equity. 

Q.  From  whom  did  you  get  that? — A.  The  Lacoe  &  Shiffer 
Coal  Co. 

Q.  Did  you  negotiate  that  for  the  Premier  Coal  Co.  ? — A.  Yes,  sir. 

Q.  Tell  us  briefly  how  you  came  to  be  interested  in  that  property. — 
A.  I  went  into  the  office  of  what  is  known  as  the  Central  Pennsyl- 
vania  Brewing  Co.  of  the  city  of  Scranton.  I  have  a  friend  who  is 
president  of  that  company.  He  told  me  that  there  had  been  a  party 
m  a  day  or  so  before  who  offered  him  the  sale  of  a  culm  bank,  and  he 
wanted  me  to  go  down  and  make  a  test  of  it  and  report  on  it  as  an 
expert.    I  did.    That  is  how  I  came  to  get  mixed  up  with  it. 

Q.  Proceed  now  with  what  transpired  after  that  time  in  regard 
to  your  acquisition  of  the  bank. — A,  I  reported  on  the  bank  and 
told  him,  if  I  remember  correctly,  that  it  was  a  very  good  purchase 
and  that  he  had  better  purchase  it  at  once,  as  it  was  a  very  good 
bargain  and  the  coal  was  A-1  quality,  and  the  quicker  he  would 
purchase  it  the  better  he  would  be  orf,  because  I  thought  it  was  a 
very  good  purchase  for  him  to  make. 

Q.  Well,  did  he  purchase? — ^A.  He  took  the  matter  up  with  the 
directors,  and  they  declined.  It  kind  of  hung  fire  along  for  about  a 
month,  and  I  asked  him  one  day  what  he  was  going  to  do  about  it. 
Excuse  me;  in  the  meantime  I  brought  some  of  this  coal  up,  two 
loads  of  it,  and  they  tested  it  in  their  boilers.  But  .that  was  just  as 
it  came  from  the  bank.  But  I  asked  the  president  of  the  Pennsyl- 
vania Brewing  Co.  at  the  expiration  of  about  four  weeks  whether  he 
intended  purchasing  this  property  or  not.  He  told  me  the  rest  of 
them  did  not  seem  to  care  much  about  it,  and  he  was  not  goinff  to 
bother.  So  I  said  I  would  try  to  open  up  negotiations  and  purchase 
it  myself,  which  I  did.  I  went  to  John  Henry  Jones,  who  first  took 
this  property  to  the  Pennsylvania  Brewing  Co.  I  saw  him  about  it 
I  asked  nim  for  information,  and  he  told  me  I  could  get  more  from 
Judge  Archbald. 
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Q.  You  could  get  more? — A.  Could  get  better  information  from 
Judge  Archbald  m  regard  to  the  property. 

Q.  Did  you  go  to  Judge  Archbald  about  it  ? — ^A.  Yes. 

Q.  YlTiat  sort  of  information  did  you  go  to  Judge  Archbald  fori — 
A.  In  the  first  place,  the  conditions  oi  the  purcnase,  and  also  the 
character  surrounding  the  title  of  the  property. 

Q.  Why  did  you  go  to  Judge  Archbald  about  the  title  to  the 

Eropertyi — ^A.  Well,  I  knew  that  the  judge  in  years  gone  by  had 
een  an  attorney  through  there 

Mr.  Overman.  I  can  not  hear  what  the  witness  says. 

The  PREsmENT  pro  tempore.  The  witness  must  speak  louder. 

The  Witness.  The  reason  I  went  to  Jud^e  Arcnbald  was  that  I 
thought  the  judge  would  probably  know  the  information  better  than 
I  would  get  or  could  get  oy  hiring  another  attorney,  which  was  the 
Question  whether  the  Pennsylvania  still  owned  tlie  right  of  way 
tnrough  that  property  or  not. 

Q.  (By  Mr.  Manager  Davis.)  You  were  referred  to  Judge  Arch- 
bald on  that  question  by  John  Henry  Jones? — A.  Not  exactly  that; 
but  I  asked  John  Henry  Jones  where  I  could  get  more  data  as  to 
purchase  money  and  the  conditions  of  purchase  money,  and  he  said 
it  was  not  on  that  account 

Q.  Did  you  not  say  before  the  Judiciary  Committee  that  you  were 
referred  to  him  by  John  Henry  Jones  on  the  question  of  title  and 
went  to  him  as  a  lawyer  to  consult  him  about  it? — ^A.  I  do  not  just 
remember.    I  may  have  said  that,  but  if  I  did  I  do  not  remember. 

Q.  What  conversation  did  you  have  with  Judge  Archbald? — ^A.  I 
asked  him  the  price  and  conditions,  and  the  price  of  $6,500  first,  but 
that  was  cash.  That  was  the  price  put  up  to  the  Central  Pennsyl- 
vania Brewing  Co.  Then  if  it  was  not  caah^  afterwards,  some  few 
days  or  a  week  or  more  had  elapsed,  and  the  price  of  $7,500,  providing 
$2,000  only  was  to  be  paid  in  cash,  and  the  balance,  $5,500,  was  to 
be  paid  at  20  cents  a  ton  royalty. 

Q.  Did  you  have  any  conversation  with  Judge  Archbald  on  the 
question  oi  title? — ^A.  We  did  talk  about  the  matter  several  times, 
and  he  told  me  he  thought  there  was  not  any  question  about  it.  So  1 
did  not  even  go  looking  into  the  matter  of  title. 

Q.  Is  that  all  the  conversation  you  had  with  him? — ^A.  That  is 
about  all. 

Q.  When  did  that  conversation  occur? — ^A.  This  spring  sometime — 
last  spring;  I  believe  along  in  February  or  March,  or  somewhere 
along  there. 

Q.  Did  it  not  occur  in  the  month  of  December,  1911? — ^A.  Well,  I 
do  not  remember  when  that  was  first  brought  up ;  I  believe  it  was  in 
December ;  yes,  it  was  in  December  that  the  proposition  was  brought 
to  the  Pennsylvania  Brewing  Co.  But  I  think  it  was  in  January — 
it  was  after  ttiat ;  it  was  a  month  after  it  was  brought  to  them  before 
I  went  into  it.    I  could  not  state  just  what  time  it  was. 

Q.  How  long  was  this  conversation  of  yours  with  Judge  Arch- 
bald?— A.  I  do  not  know;  several  different  times.  Maybe  10,  20,  or 
25  minutes  at  a  time. 

Q.  And  all  he  ever  said  to  you  on  the  question  of  title  was  that  it 
was  all  right? — ^A.  Yes;  that  he  thought  it  was  all  right;  that  he 
did  not  think  it  was  worth  while  to  look  into  the  matter. 
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Q.  Did  he  disclose  to  you  at  that  time  that  he  was  personally  in- 
terested in  the  sale? — ^A.  No,  sir;  the  only  thin^  I  knew — ^in  the  first 
place,  John  Henry  Jones  told  me  that  $500  of  flie  $6,500  was  a  com- 
mission, that  was  to  be  divided  between  him  and  Judge  Archbald; 
but  I  thought  at  the  time  the  price  was  raised  to  $7,500  that  the 
commission  had  ceased  so  far  as  Mr.  Jones  and  Judge  Archbald  were 
concerned. 

Q.  Did  Judge  Archbald  tell  you  at  any  time  in  that  conversation 
that  he  was  interested  in  the  transaction? — ^A.  No;  I  do  not  think, 
exactly ;  no,  sir, 

Q.  Why  did  you  give  Judge  Archbald  or  have  a  $500  note  givm 
to  him? — ^A.  In  the  first  place,  when  John  Henry  Jones  asked  me 
about  the  $500  commission  he  was  to  receive,  I  told  him  there  was 
not  any;  the  $7,500  I  thought  took  the  commission  away  from  it; 
and  I  thought  as  long  as  they  felt  that  way  about  it,  the  judge  was 
entitled  to  something.  Therefore,  I  told  our  people  that  we  had 
better  give  him  $600  for  services,  commission,  or  whatever  they 
might  call  it. 

Q.  What  did  you  give  it  to  him  for  ?— A.  I  thought  I  was  givinjg 
it  to  him  for  information  in  regard  to  title,  but  it  seems  since  mat  it 
was  a  little  bit  different  from  that. 

Q.  Why  did  you  think  you  were  giving  it  to  him  for  information 
in  regard  to  title? — A.  Because  I  thought  the  price  of  $7,500,  in- 
stead of  $6,500,  had  taken  the  commission  off. 

Q.  Did  you  have  any  conversation  when  you  were  at  Judge  Arch- 
bald's  office  with  reference  to  compensating  him  for  what  he  had 
done  for  you  about  the  title  in  the  course  of  25  minutes? — A.  I 
think  we  did.  I  told  him  that  I  would  take  care  of  him ;  that  I  would 
take  care  of  him  for  the  trouble  I  had  put  him  to. 

Q.  Did  he  assent  to  that  ? — ^A.  No ;  ne  did  not  consent  to  it  either 
way ;  he  did  not  say  anything.  I  think  one  time  he  did  say  that  he 
did  not  want  anything;  did  not  expect  anything  for  that. 

Q.  All  the  trouble  you  had  put  nim  to  up  to  that  time  was  an  in- 
terview of  about  20  or  25  minutes? — A.  No,  sir;  I  had  two  or  three 
interviews  with  him. 

Q.  Did  you  say  this  to  the  judge  at  that  time 

Mr.  Simpson.  What  page? 

Mr.  Manager  Davis.  Page  1154. 

So  I  asked  the  Judge  about  the  title,  and  he  said  he  could  not  be  my  attorney. 
I  says,  "  I  understand  you  know  something  about  these  right  of  ways  that  went 
through  this  property,  this  Lacoe  &  Shiffer  property."  He  said  he  did.  I  says. 
"All  I  want  is  your  opinion,  whether  you  think  the  title  is  right  or  wrong." 
He  told  me  the  title  as  far  as  he  knew,  and  he  went  on  to  explain  the  right 
of  ways,  and  how  the  Pennsylvania  became  in  possession  of  it,  and  told  me 
then  how  it  was  dated  back  to  Lacoe  &  Shiffer.  I  told  him  then  that  I  was 
thinking  of  purchasing  this  property. 

You  were  then  asked  what  month  or  year,  and  you  stated  it  was 
some  time  in  December,  and  proceeded : 

Tes.  So  I  told  the  judge  that  his  information  to  me,  as  far  as  the  title  was 
concerned,  was  Just  as  good  for  me  as  to  get  an  attorney,  and  I  would  com- 
pensate him  for  It,  and  he  says,  "  No ;  you  need  not  do  that  at  all."  I  says, 
'*  I  really  consider  it  worth  to  me  just  as  much  as  attorney's  fees,  and  I  would 
like  to  have  you  accept  it  from  me  If  I  purchase  the  property." 

Q.  Is  that  your  statement  of  the  interview  i 
The  Witness.  Yes,  sir. 
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Q.  (By  Mr.  Manager  Davis.)  Is  that  correct? — A.  Yes,  sir. 

Q.  On  that  examination,  Mr.  Warnke,  you  testified  that  your 
reason  for  giving  the  judge  this  money  was  the  information  he  had 
given  you,  did  you  not  ? — A.  Well,  I  thought 

Q.  Y  ou  did  so  testify,  did  you  not  ? — A.  I  did  so  testify ;  yes,  sir. 

Q.  Do  you  desire  to  modify  that  statement? — A.  I  want  to  modify 
it  this  way:  At  that  time  I  thought  that  the  $500  commission  had 
ceased  when  the  price  had  raised  from  $6,500  to  $7,600,  and  therefore 
I  thought  he  was  entitled  to  something  for  his  trouble. 

Q.  You  dealt  with  the  Lacoe  &  Shiner  Coal  Co.  direct,  did  you  ?— 
A.  I  did  after  it  got  to  a  basis  of  how  much  money  was  to  be  paid 
down,  and  the  conditions  of  the  lease,  etc. ;  yes,  sir. 

Q.  What  was  your  reason  for  calling  on  Judge  Archbald  to  secure 
you  an  interview  with  Mr.  Richards? — A.  Well,  that  I  could  not 
exactly  explain,  any  more  than  I  }ust  happened  to  think  of  the  judge 
and  probably  thought  that  he  might  be  able  to  have  Mr.  Ricnards. 
reopen  negotiations  with  me. 

Q.  Other  men  had  tried  the  same  thing  for  you  and  failed? — 
A.  Yes;  an  attorney,  outside  of  myself. 

Q.  And  you  hoped  that  he  could  accomplish  for  you  things  that 
other  men  could  not  do? — A.  No;  I  had  very  little  hope.  I  did  not 
really  hope  that  he  could  accomplish  it.  That  is  one  reason  I  did 
not  call  him  up  for  weeks  after  he  had  seen  him.  It  was  four  weeks 
after  he  had  seen  Mr.  Richards  before  I  ever  saw  or  heard  from  Mr. 
Archbald  in  regard  to  his  answer  from  Mr.  Richards.  So  you  can 
imagine  it  was  very  little  hope  that  I  had. 

Q.  It  was  your  last  shot,  in  other  words? — ^A.  It  was  my  last 
shot;  yes. 

Q.  The  last  desperate  remedy? — A,  Mr.  Richards  handed  it  to  me. 

•  Cross-examination  by  Mr.  Simpson  : 

Q.  How  long  had  you  known  Judge  Archbald  when  vou  went  to 
see  him  and  asked  him  to  see  Mr.  Richards? — A.  Oh,  as  far  back  as  I 
can  remember. 

Q.  Was  he  to  do  anything  except  to  see  if  Mr.  Richards  would  give 
you  another  interview? — A.  That  was  all. 

Q.  When  testifying  before  the  Judiciary  Committee,  in  riving  the 
reason  which  you  were  asked  to  give  a  moment  ago  dv  Mr.  Davis, 
did  you  not  sav  that  the  reason  why  you  went  to  Judge  Archbald  was 
because  everybody  loved  the  man,  and  you  thought  as  everybody 
loved  him  you  might  get  a  hearing  and  have  redressed  the  wrong 
you  thought  had  been  done  you? — ^A.  Yes,  sir;  that  was  the  reason. 
Uud^e  Archbald  was  a  man  that  was  very  well  liked  in  his  com- 
munity, and  I  thought  through  that  probably  I  could  get  some  of 
my  wrongs  redressed;  that  Mr.  Richards  would  probably  give  me 
another  interview,  and  probably  fix  things  up. 

Q.  How  much  had  you  in  fact  lost  in  the  proceedings  by  which 
they  took  this  lease  away  from  vou  after  you  had  been  worting  for 
two  years?— A.  From  $65,000  to  $75,000. 

Q.  'What  connection  was  there,  if  any,  between  the  interview  you 
asked  the  judge  to  have  with  Mr.  Richards  and  the  matter  of  the  pur- 
chase and  the  giving  of  the  note  in  the  Lacoe  &  Shiffer  Coal  Co.  mat- 
ter?— A.  Not  any  whatever. 
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Q,  Was  anything  promised  to  the  judge  for  seeing  Mr.  Bich- 
ards? — ^A.  No,  sir. 

Q.  And  this  note,  which  was  given  to  him,  the  $600  note,  had  no 
connection  whatever  with  his  seeing  Mr.  Bichaids? — ^A.  Ifo,  sir; 
none  whatsoever. 

Mr.  WoHTHiNGTON.  What  did  he  say? 

Mr.  Simpson.  Nothing  whatever,  he  said. 

Q.  (By  Mr.  Simpson.)  Who  was  the  acting  agent  for  the  Lacoe  & 
Shiflfer  Coal  Co.  in  the  matter? — ^A.  Mr.  Berry  really  was;  when  it 
got  down  to  negotiating  the  terms  and  conditions  Mr,  Berry  at- 
tended to  those  himself. 

^  Q.  Will  you  give  us  his  full  name,  please? — ^A.  I  think  it  is  Wil- 
liam H.  Berry;  I  am  not  positive. 

Q.  Is  it  not  John  W.  ? — A.  I  am  not  positive  as  to  the  initials. 

Q.  John  W.  Berry.  The  first  negotiations,  as  I  understand  you, 
^ew  out  of  the  proposition  made  by  John  Henry  Jones  to  tiie  brew- 
ing company? — A.  Yes,  sir. 

Q.  And  as  the  brewing  company  turned  it  down  you  concluded 
there  was  enough  in  it  for  you  to  take  it  up  ? — A.  Yes. 

Q.  And  the  negotiations  in  relation  to  that  matter  then  occurred 
between  you,  on  the  one  side,  and  Mr.  Jones  and  Judge  Archbald. 
on  the  other,  until  it  got  down  to  the  terms  and  conditions? — A. 
Yes. 

Mr.  Reed.  Mr.  President,  I  have  a  question  I  should  like  to  have 
propounded  to  the  witness. 

The  Peesident  pro  tempore.  The  Senator  from  Missouri  presents 
a  question  to  be  propounded  to  the  witness,  which  the  Secretary  wil! 
read. 

The  Secretary  read  as  follows : 

You  state  you  appealed  to  Judge  Archbald  to  get  you  an  interview  witb 
Mr.  Richards  because  everybody  loved  the  Judge.  What  reason  do  you  hare 
for  believing  Mr.  Richards  loved  Judge  Archbald? 

The  Witness.  The  Senator  has  got  me.  I  would  be  willing  to 
state  that  anybody  within  20  miles  of  our  community  will  bear  me 
out  in  respect  of  the  Hon.  Judge  Archbald,  but  as  far  as  the  love  of 
Richards  is  concerned,  go  ask  Mike. 

Q.  (By  Mr.  Simpson!)  Will  you  tell  us  whether  or  not  Judge  Arch- 
bald at  any  time  made  any  demand  upon  you  for  any  payment  for 
seeing  Mr.  Richards? — A.  No,  sir. 

Q.  Or  ever  suggested  it  to  you? — ^A.  No,  sir. 

Q.  He  never  did.  Now,  coming  back  to  the  point  we  were  at,  where 
was  the  settlement  made  of  the  purchase  of  the  fill  from  the  Lacoe  & 
Shiffer  Coal  Co.  ? — ^A.  In  the  I^coe  &  Shiffer  office  at  Pittston. 

Q.  Who  were  present? — ^A.  The  four  members  of  the  firm  and  Mr. 
Berry,  and  I  think  Mr.  Lacoe  or  Mr.  Shiffer;  I  do  not  know  whidi. 

Q.  Four  members  of  which  firm? — A.  Four  members  of  the  Pre- 
mier Coal  Co. 

Q.  Of  which  you  were  a  member? — ^A.  Yes,  sir. 

Q.  Was  Judge  Archbald  present  at  the  time? — A.  No,  sir. 

Q.  All  the  money  that  was  paid  was  paid  to  whom? — ^A.  I  think 
a  certified  check  was  handed  to  Mr.  Berry. 

Q.  That  was  the  $2,000  to  be  paid  at  the  time  of  the  settlement?— 
A.  Yes,  sir. 
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Q.  And  the  $5,500  which  was  the  balance  for  the  consideration  was 
to  be  paid  in  royalty  at  the  rate  of  20  cents  per  ton  ? — ^A.  Yes. 

Q.  How  long  was  it  after  that  settlement  was  made  that  you  and 
your  associates  gave  the  Premier  Coal  Co.'s  note,  to  your  own  order 
and  indorsed  by  yourself,  to  Jud^e  Archbald? — A.  It  may  have 
been  within  a  month  or  t^itro ;  I  could  not  say. 

Q.  Within  a  month  or  two  after  that  date? — A.  Yes. 

Q.  By  the  way,  what  connection,  if  any,  has  the  Lacoe  &  Shiffer 
Coal  Co.  with  any  railroad? — A.  Not  any;  that  is,  so  far  as  I  know; 
but  I  am  quite  positive  they  have  not  any. 

Mr.  Simpson.  I  think  that  is  all,  Mr.  Irresident. 

Bedirect  examination  by  Mr.  Davis  : 

Q.  Did  you  give  us  the  exact  date,  Mr.  Witness,  when  you  com- 

fleted  the  purchase  of  the  Lacoe  &  Shiffer  dump? — A.  I  could  not 
could  not  even  swear  to  the  month.  I  believe  it  was  in  March.  It 
was  the  latter  end  of  February  or  March.  I  am  not  positive.  I 
do  not  remember. 

Mr.  Simpson.  That  is,  of  the  present  year? 

The  Witness.  Of  the  present  year ;  yes. 

Mr.  Davis.  That  is  all. 

Mr.  Manager  Olayton.  The  witness  may  be  discharged  so  far  as 
we  are  concerned. 

Mr.  WoRTHiNGTON.  No;  he  is  under  subpoena  from  us.  Of  course 
he  is  only  discharged  from  attendance  under  the  Government 
subpoena. 

The  Pbesident  pro  tempore.  He  is  discharged  from  the  subpoena 
on  the  part  of  the  managers,  but  will  respond  to  the  subpoena  of 
respondent's  counsel. 

George  F.  Baer  appeared,  and,  having  been  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Q.  (By  Mr.  Manager  Davis.)  Where  do  you  reside,  Mr.  Baer? — 
A.  At  present  in  Philadelphia. 

Q.  What  is  your  occupation? — ^A.  For  the  purposes  of  this  case,  I 
am  president  of  the  Philadelphia  &  Reading  Coal  &  Iron  Co. 

Q.  Are  you  also  president  of  the  Philadelphia  &  Eeading  Railroad 
Co.  or  railway  company? — A.  Yes. 

Q.  You  are  president  of  the  Reading  Co.  ? — A.  Yes. 

Q.  Is  the  Philadelphia  &  Reading  Railway  Co.  a  common  carrier 
engaged  in  interstate  commerce? — A.  Yes. 

Q.  What  is  the  character  of  the  Philadelphia  &  Reading  Coal  & 
Iron  Co.  ? — A.  It  is  simply  a  mining  company,  engaged  in  the  min- 
ing and  selling  of  anthracite  and  bituminous  coal. 

Q.  What  is  the  character  of  the  Reading  Co.  ?— A.  The  Reading 
Co.  is  a  company  incorporated  in  1871,  and  it  has  the  same  DOwers, 
under  a  special  act  of  the  assembly,  that  the  Pennsylvania  Co.  pos- 
sesses, the  Pennsylvania  Co.  being  the  company  that  operates  the 
lines  of  railroad,  as  I  understand,  west  of  Pittsburgh.  It  is  a  charter 
that  gives  power  to  do  almost  any  kind  of  business. 

Q.  Does  the  Reading  Co.  own  a  majority  of  the  capital  stock  of 
the  Philadelphia  &  Reading  Railway  Co.  ?— A.  Yes. 

Q.  And  also  a  majority  or  all  the  stock  of  the  Philadelphia  A 
Reading  Coal  &  Iron  Co.?— A.  Yes;  it  owns  all  the  stock  of  both 
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the  railway  company  and  the  coal  and  iron  company,  except  such 
stock  as  is  necessary  to  qualify  directors. 

Q.  So  that  they  are  practically  united  through  that  common-stock 
ownership? — ^A.  1  will  not  say  yes;  I  just  give  you  what  the  facts 
are. 

Q.  That  is  not  important.  Do  you  know  Frederick  Warnke! — A. 
Yes;  I  met  Mr.  Warnke,  the  gentleman  who  was  on  the  standi 

Q.  Who  was  just  on  the  witness  stand? — A.  Yes. 

Q.  Did  you  ever  have  any  interview  with  him  with  reference  to 
the^  controversy  existing  between  his  companv  and  your  own,  the 
Philadelphia  &  Reading  Coal  &  Iron  Co.,  with  reference  to  lease 
held  at  Lorberry,  Pa.? — A.  Mr.  Warnke  came  to  me  and  said  he 
had  been  involved  in  buying  an  interest  in  a  washery,  and  it  was 
impracticable  to  make  that  washery  pay  with  the  small  culm  bank 
they  had,  and  he  wanted  me  to  agree  to  lease  him  or  his  company — 
I  have  forgotten  what  the  company  was  called — the  culm  bank  of 
the  Lincoln  colliery.  I  told  him  we  could  not  do  that ;  that  it  was  a 
jGbced  policy  of  the  coal  and  iron  company  not  to  lease  culm  banks 
unless  there  was  some  special  reason  for  it,  and  I  explained  what  that 
might  be.  It  might  be  a  culm  bank  that  was  adjoining  somebody 
else  and  we  never  could  use  it,  and  it  might  be  possible  therefore  to 
make  an  exception  to  the  general  rule ;  but  in  all  such  cases  the  report 
of  the  vice  president  of  flie  coal  and  iron  company,  who  resided  at 
Pottsville  and  was  in  direct  charge  of  mining  operations,  would 
have  to  be  made,  and  special  authority  from  the  board.  I  referred 
him  to  Mr.  Richards.  Of  course,  I  do  not  know  what  took  place 
between  him  and  Mr.  Richards,  except  that  Mr.  Richards  reported 
to  me  what  the  facts  were,  and  I  instructed  him  to  say  that  imder 
no  conditions  would  we  lease  that  culm  bank. 

Q.  It  was  reported  back  to  you  from  Mr.  Richards? — A,  Mr. 
Richards  reported  back  to  me  that  Mr.  Warnke  had  been  to  see  him. 
We  discussed  at  the  regular  meeting  that  we  generally  have  once  a 
week  in  Philadelphia,  of  all  the  coal  superintendents,  the  propriety 
of  leasing,  and  my  instructions  to  him  were  peremptory  not  to  enter- 
tain the  proposition  to  lease  the  colliery ;  that  it  did  not  come  within 
any  exception. 

Q.  Were  you  afterwards  approached  on  behalf  of  Mr.  Warnke  by 
any  other  person? — A.  Several  persons.  A  lawyer  from  Scranton, 
I  do  not  remember  his  name,  and  a  lawyer  from  Wilkes-Barre  came 
down  to  see  me  and  plead  with  me,  and  jEiad  a  story  of  hard  luck,  and 
I  simply  declined.  I  said  that  our  decision  with  regard  to  the  matter 
was  final. 

Mr.  Manager  Davis.  That  is  all. 

Cross-examination  by  Mr.  Simpson  : 

Q.  Can  you  tell  us  about  when  it  was  you  had  that  interview  with 
Mr.  Warnke? — A.  Oh,  I  can  not  tell  that.  It  must  have  been  a 
couple  of  years  ago.  I  have  no  idea,  Mr.  Simpson,  frankly^  and  1 
would  not  like  to  fix  the  date.  Mr.  Richards  probably  can  give  you 
the  date  from  his  correspondence. 

Q.  Did  you  have  any  correspondence  or  conversation  of  any  kind 
with  Judge  Archbald  in  regard  to  it?— A.  None  whatever. 

Mr.  Simpson.  That  is  all,  thank  you. 
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Redirect  examination  by  Mr.  Manager  Davis  : 

Q.  Just  one  further  question.  Did  Mr.  Richards  report  to  you  at 
any  time  that  Judge  Archbald  had  approached  him  on  oehalf  of  Mr. 
Wamke  ?— A.  After  this  inquiry  was  started  in  Congress  something 
was  said  in  the  papers  about  this,  and  one  day  when  Mr.  Richards 
came  to  Philadelphia,  last  winter  I  believe  it  was,  I  asked  him  about 
it,  and  then  he  simply  told  me  that  Judge  Archbald  had  dropped  in 
to  see  him  at  PottsyiUe  and  asked  him  whether  anything  could  be 
done.  I  had  told  him  that  my  decision  was  final  in  the  matter,  and 
that  is  all  he  reported  to  me  and  all  I  know  about  it. 

Mr.  Manager  Davis.  That  is  all. 

Mr.  Manager  Clayton.  The  witness  may  be  discharged. 

The  PfiEsmENT  pro  tempore.  The  witness  may  be  finally  dismissed. 

W.  J.  Richards  appeared,  and,  having  been  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Q.  (By  Mr.  Manager  Davis.)  Where  do  you  live,  Mr.  Richards? — 
A.  Pottsville,  Pa. 

Q.  How  far  from  the  city  of  Scranton? — ^A.  About  80  miles. 

Q.  What  is  your  occupation? — ^A.  Vice  president  and  general  man- 
ager of  the  Philadelphia  &  Reading  Coal  &  Iron  Co. 

Q.  Of  which  Mr.  George  F.  Baer,  I  believe,  is  president  ? — A.  Yes, 
sir. 

Q.  Do  you  know  Frederick  Wamke? — A.  Yes,  sir. 

Q.  Do  you  know  Judge  Robert  W.  Archbald? — A.  Yes,  sir. 

Q.  Did  you  have  any  business  transaction  with  Mr.  Wamke  in  the 

fear  1911  with  reference  to  a  coal  operation  of  his  at  Lorberry, 
^a.? — ^A.  Yes,  sir;  he  had  a  lease  on  a  certain  coal  bank  from  us 
and  was  an  applicant  for  additional  rights. 

Q.  What  period  of  time  did  those  negotiations  cover? — A.  I 
should  say  about  four  years,  probably. 

Q.  What  was  the  status  oi  the  matter  in  the  year  1911  ? — A.  We 
refused  to  extend  the  rights. 

Q.  What  right  was  it  he  wanted  ? — ^A.  He  wanted  an  additional 
bank,  known  as  the  Lincoln  bank. 

Q.  Was  there  any  controversy  about  his  right  to  the  lease  under 
which  he  was  operating? — A.  I  did  not  consider  it  so.  He  made 
some  claim  that  certain 

Q.  There  was  no  controversy  from  your  point  of  view? — A. 
No.  sir. 

Q.  You  claimed  his  lease  had  expired  ? — A.  Yes,  sir. 

Q.  He  resisted  that  claim,  I  believe? — ^A.  I  do  not  know  that  he 
resisted  it;  he  contended. 

Q.  Did  he  have  any  number  of  interviews  with  you  on  the  sub- 
ject?— A.  Yes,  sir;  at  various  times. 

Q.  What  was  your  response  to  him  at  those  interviews? — A.  That 
we  could  not  lease  this  bank. 

Q.  Did  Judge  Archbald  ever  come  to  see  you  on  the  subject? — A. 
Yes,  sir. 

Q.  When  and  where? — A.  He  came  to  Pottsville  to  see  me  on  the 
27th  of  November. 

Q.  1911  ?— A.  Yes,  sir. 

Q.  Was  that  visit  preceded  by  any  correspondence? — A.  Yes,  sir; 
he  wrote  me  a  letter. 
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Q.  Have  you  that  letter? — ^A.  Yes,  sir. 
Q.  Produce  it. 

The  letter  was  handed  to  the  manager. 

Mr.  Manager  Davis.  We  offer  that  letter  in  evidence  without  fur- 
ther identification.    The  Secretary  will  read  it. 
Mr.  WoRTHiNGTON.  There  is  no  objection. 
The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  85. 
[R.  W.  Archbald,  judge.  United  States  Commerce  Coart,  Washington.] 

SonANTON,  Pa.,  November  24,  1911. 

My  Dear  Mb.  Richards:  Permit  me  to  inquire  whether  yoa  are  to  be  at 
Pottsville  Monday  afternoon  or  Tuesday  morning  next,  and  if  so,  whether  I 
conld  see  you  for  a  few  minutes?  I  am  coming  down  to  Pottsville  on  another 
matter,  getting  there  Monday  afternoon,  and  I  would  like  to  make  the  one 
trip  serve  both  ends  if  possible.  I  could  defer  my  coming  for  a  day,  so  as  to 
see  you  Tuesday  afternoon  or  Wednesday  morning,  but  would  prefer  the  othet 
arrangement  I  endeavored  to  call  you  up  by  long-distance  this  morning,  bnt 
it  was  reported  that  you  were  out  of  town  and  it  was  not  known  Just  when  you 
would  be  back. 

Yours,  very  truly, 

R.  W.  Abghbau). 

W.  J.  RiOHABDS,  Esq.,  PoitavUle,  Pa, 

Q.  (By  Mr.  Manager  Davis.)  Did  you  answer  that  letter? — ^A. 
Yes,  sir. 

Q.  Have  you  a  copy  of  the  reply? — A.  (Producing  paper.)  I  have 
a  carbon  copy  of  it. 

Q.  We  will  take  that  in  lieu  of  the  origin&l,  and  ask  that  it  be  read 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  86. 

NOVBICBEB  25,  1911. 
Hon.  R.  W.  Abchbald,  Scranion,  Pa. 

My  Deab  Mb.  Abchbald:  Yours  of  the  24th  instant  received  to-day,  and  I 
have  wired  you  this  afternoon  as  follows : 
"  Letter  received.    Will  be  away  Monday,  but  will  be  here  Tuesday  morning." 
It  will  give  me  pleasure  to  meet  you  on  Tuesday  morning,  as  per  your  letter. 

Yours,  very  truly, 

_— _.  '» 

Vice  President  and  General  Manager, 

Q.  (By  Mr.  Manager  Davis.)  Did  Judge  Archbald  appear  in 
accordance  with  that  engagement  ? — A.  Yes,  sir. 

Q.  What  arrangement  did  you  have  with  him  on  the  subject?— 
A.  He  simply  asked  me  as  to  the  status  of  these  negotiations  with 
Wamke,  and  I  told  him  that  we  declined  to  make  any  further  leases. 

Q.  How  long  was  he  in  vour  office? — ^A.  I  can  not  recollect,  but 
I  do  not  think  it  was  more  than  15  or  20  minutes. 

Q.  Had  he  any  other  purpose  at  that  interview? — ^A.  No,  sir. 

Q.  No  other  business,  so  far  as  you  know  ? — A.  No,  sir. 

Mr.  Manager  Davis.  That  is  all. 

Cross-examination  by  Mr.  Simpson  : 
Q.  Did  you  have  any  other  correspondence  or  conversation  with 
Judge  Archbald  in  regard  to  this  matter? — ^A.  No,  sir. 
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Q.  And  you  have  given  us,  as  far  as  you  can  now  recall  it,  the 
substance  of  all  that  occurred  during  the  time  he  was  there? — A« 
Yes,  sir. 

Mr.  Simpson.  That  is  all. 

Mr.  Manager  Davis.  The  witness  may  be  discharged. 

The  PlRBSiDEKT  PKO  TBMPOBB.  Finally  ? 

Mr.  WoBTHiNGTON.  Yes,  sir. 

The  Pbbsident  pro  tempore.  The  witness  may  be  finally  dis* 
charged. 

Mr.  Manager  Clattok.  Mr.  President,  Mr.  Eben  B.  Thomas  we 
will  not  need  as  a  witness,  and  we  therefore  ask  that  he  may  be 
dischar«d.  ^ 

Mr.  WoRTHiNGTON.  We  have  no  objection,  Mr.  President 

The  President  pro  tempore.  The  order  will  be  entered. 

Alton  Kizer  appeared,  and,  having  been  duly  sworn,  was  examined 
and  testified  as  lollows : 

Q.  (By  Mr.  Manager  Davis.)  Where  do  you  live,  Mr.  Kizer? — ^A. 
In  Scranton.   * 

Q.  What  is  your  occupation? — A.  Beal-estate  broker,  principally 
real  estate,  and  builder. 

Q.  Do  you  know  Judge  Robert  W.  Archbald? — ^A.  I  do. 

Q.  Do  you  know  Mr.  Frederick  Warnke? — ^A.  I  do. 

Q.  Are  you  a  member  or  a  stockholder  of  the  concern  known  as  the 
Premier  Coal  Co.? — A.  Yes;  we  have  organized  a  concern  that  we 
call  by  that  name. 

Q.  .WTio  compose  that  corporation,  or  partnership,  whichever  it 
is? — ^A.  Walter  Schlager,  S.  H.  Swingle,  and  Frederick  Warnke  and 
myself. 

Q.  Who  is  the  president  of  the  corporation? — ^A.  Mr.  Warnke. 

Q.  And  who  is  its  secretary  and  treasurer? — A.  Mr.  Swingle. 

Q.  Where  are  your  offices,  Mr.  Kizer? — ^A.  Mears  Building,  8,  10, 
and  11,  Scranton,  Pa. 

Q.  Did  your  corporation,  to  your  knowledge,  ever  execute  a  note  to 
Judge  Robert  W.  Archbald  for  $500?— A.  There  was  a  note  of  $510 
executed,  made  payable  to  ourselves,  and  given  to  Judge  Archbald. 

Q.  Payable  to  yourselves  and  then  indorsed  by  yourselves? — ^A^ 
Indorsed  by  ourselves;  yes,  sir. 

Q.  And  delivered  to  Judge  Archbald  ? — A.  Yes. 

Q.  When  and  where  was  that  note  delivered  to  him? — A.  At  the 
Mears  Building.  I  do  not  know  just  the  exact  date;  some  time  in 
April,  I  believe. 

Q.  Of  this  year?— A.  Yes. 

Q.  At  your  offices? — A.  Yes. 

Q.  Was  it  delivered  to  him  in  person  ? — A.  I  think  so. 

Q.  Did  he  come  to  your  office  for  the  purpose  of  getting  it? — ^A. 
Yes. 

Q.  Who  made  the  delivery  to  him? — A.  There  seems  to  be  a  little 
uncertainty  about  the  delivery.  Mr.  Warnke  thought  it  was  me, 
but  it  was  either  Mr.  Swingle  or  myself.  At  any  rate  it  was  one 
of  us  or  both  of  us. 

Q.  Were  you  present  at  the  time? — ^A.  Yes. 

Q.  Had  he  any  other  errand  to  your  office  at  that  time? — ^A.  Well, 
none  that  I  know  of.  He  might  have  dropped  in  to  pass  the  time  ox 
day,  but  that  was  the  principal  errand. 
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Q.  Had  any  arrangement  been  made  in  advance  for  his  coming 
at  that  time  to^t  the  note?— A.  I  do  not  know  that  there  had. 

Q.  Did  you  deliver  it  to  him  of  your  own  motion  or  by  direction 
of  some  of  your  associates? — ^A.  Well,  we  had  agreed.  That  was  a 
part  of  the  purchase  price  of  the  coal  bank  and  it  was  simply  in 
readiness.  Instead  of  paying  the  cash  we  simply  made  it  in  a  note 
and  included  the  discount. 

Mr.  Reed.  Mr.  President,  we  can  not  hear  the  witness  in  this  part 
of  the  Chamber. 

The  President  pro  tempore.  The  witness  has  been  warned  three 
or  four  times  to  speak  louder. 

The  Witness.  I  am  unable  to  get  my  voice  up.  I  am  not  used  to 
speaking  in  the  Senate  Chamber.  That  seems  to  be  the  trouble.  I 
will  get  more  used  to  it. 

The  PREsmENT  pro  tempore.  Proceed  with  the  witness. 

Q.  (By  Mr.  Manager  Davis.)  Who  wrote  the  note? — ^A.  The 
treasurer,  Mr.  Swingle,  as  I  remember  it. 

Q.  Who  signed  it  on  behalf  of  your  company? — A. .He  would  also 
sign  it  as  treasurer. 

Q.  Has  that  note  ever  been  paid? — ^A.  I  think  so. 

Q.  To  whom? — ^A.  To  the  Dank  where  it  was  discounted,  I  pre- 
sume. 

Q.  It  was  discounted,  was  it,  by  Judge  Archbald? — ^A.  I  think  so. 

Q.  What  bank? — ^A.  Well,  it  is  my  memory  it  was  the  Third  Na- 
.  tional  Bank. 

Q.  Of  Scranton  ?— A.  Yes. 

Q.  How  many  visits  did  Judge  Archbald  make  to  your  office,  do 
you  remember,  to  get  this  note?— A.  I  remember  one. 

Q.  Was  there  any  other  visit? — A.  He  might  have  come,  but  I 
remember  one  distinctly,  that  I  was  present  when  he  came. 

Q.  You  mean  one  in  addition  to  the  visit  when  the  note  was 
presented? — A.  No;  I  mean  just  the  one. 

Q.  You  do  not  know  whether  he  made  any  other  visits  on  the  same 
errand  or  not? — A.  He  might  have.  I  do  not  know  that  he  did,  and 
I  do  not  know  that  he  did  not. 

Mr.  Manager  Davis.  That  is  all. 

Mr.  Eeed.  Mr.  President,  I  send  a  question  to  the  desk  to  be  pro- 
pounded to  the  witness. 

The  President  pro  tempore.  The  Senator  from  Missouri  pro- 
pounds the  following  question,  which  will  be  submitted  to  the 
witness. 

The  Secretary  read  as  follows: 

Q.  Give  the  full  details  of  the  conversation  or  converstitions  between  your- 
self and  your  business  associates  relative  to  the  payment  to  Judge  Archbald  of 
the  $500? 

The  Witness.  We  were  to  paj  $8,000  for  the  bank,  out  of  which 
$600  was  to  be  paid  as  commission.  We  paid  $2,000  down,  and  the 
balance  at  20  cents  per  ton  royalty  as  it  is  taken  from  the  dump. 

Mr.  Eeed.  I  should  like  to  have  the  question  read  again  to  the 
witness. 

The  PREsroENT  pro  tempore.  Repeat  the  question  to  the  witness 
so  that  he  may  answer  it  fully. 
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The  Sbcbbtart.  The  question  is  as  follows : 

Give  the  full  details  of  the  conversation  or  conversations  between  yourself 
and  your  business  associates  relative  to  the  payment  to  Judge  Archbald  of  the 
$600. 

The  Witness.  Well,  I  have  tried  to  cover  that.  What  point  is 
it 

The  PBESmENT  pro  tempore.  The  witness  will,  so  far  as  practi- 
cable^ answer  the  question.  A  Senator  is  not  allowed  to  propound  a 
question  orally  to  the  witness. 

Mr.  Reed.  Mr.  President— — 

The  President  pro  tempore.  Under  the  rule,  the  Senator  can  only 
propound  a  question  in  writing. 

Mr.  Beed.  1  understand,  Mr.  President 

The  President  pro  tempore.  The  Senator  can  send  an  additional 
question  to  the  desk  if  he  so  desires. 

Mr.  Beed.  I  understand  the  rule  perfectly.  I  wanted  to  have  this 
question 

The  President  pro  tempore.  The  rule  of  the  Senate  does  not  per- 
mit the  Senator  to  do  further  than  to  send  a  question  to  the  desK  in 
writing. 

Mr.  Keed.  The  rule  does  not  prohibit  m^  requesting  the  Chair  to 
ask  the  witness  to  answer  again  this  question.  That  is  what  I  am 
asking  for. 

The  President  fro  tempore  (to  the  witness).  Remember  the  ques- 
tion, and  answer  it  as  fully  as  you  can. 

The  Witness.  I  tried  to  carry  the  question  and  I  tried  to  an- 
swer it. 

The  President  pro  tempore.  Give  the  question  to  the  witness; 
give  him  the  paper. 

The  paper  was  handed  to  the  witness. 

The  WITNESS  (after  reading  paper).  Well,  the  full  details  are  that 
we  were  simply  to  pay  the  $500  as  commission  on  the  sale  of  this 
bank. 

Mr.  Reed.  Mr.  President,  I  desire  to  propound  another  question. 

The  PREsroENT  pro  tempore.  The  question  of  the  Senator  from 
Missouri  will  be  read  to  the  witness  by  the  Secretary  when  sent  to 
ihe  desk. 

The  Secretary  read  as  follows : 

What  did  you  say  to  your  partners  and  what  did  they  say  to  you  whon  you 
discussed  the  payment  of  the  $600?  What  was  said  about  Judge  Archbald's 
connection?    Give  the  facts  fully. 

The  Witness.  Well,  it  was  simply  a  commission  for  the  sale  of  the 
bank. 

Mr.  Reed.  Mr.  President,  I  do  not  think  that  is  an  answer. 

The  PREsn>ENT  pro  tempore.  The  witness  will  look  at  the  question 
and  answer  the  particular  question  as  to  what  was  said.    Read  the 

Question  and  answer  it  as  it  is  written.    There  are  two  questions. 
Luswer  the  first  one  first,  and  then  the  second. 
The  Wptness  (after  reading  the  question) .  Well,  as  I  before  stated, 

we  were  to  pay  $8,000  for  the  bank 

The  PREsmENT  pro  tempore.  Let  me  see  that  question.  [After 
examining  question.]    Mr.  Witness,  you  certainly  Know  what  that 
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question  means,  and  you  are  required  to  answer  it.  Answer  what 
was  said.  Kead  the  question  again — ^the  first  Question.  Mr.  Wit- 
ness, that  question  must  be  answered  by  you  witnout  further  delay. 

The  Witness.  I  am  trying  to  answer  it  if  I  can  understand  it. 

The  Secretary  again  read  the  question,  as  follows : 

What  did  you  say  to  your  partners  and  what  did  they  say  to  you  when  yoa 
discussed  the  payment  of  the  $500? 

The  President  pbo  tempobe.  That  is  a  plain  question. 

The  Witness.  Well,  we  said  we  would  pay  the  $500,  and  they  drew 
up  a  note  for  it — ^made  it  in  the  form  of  a  note. 

The  Pbesident  pbo  tempobe.  The  Secretary  will  read  the  second 
question. 

The  Secretary  read  as  follows: 

What  was  said  about  Judge  Archbald*8  connection?    Give  the  facts  fnUy. 

The  Witness.  Well,  the  only  connection  that  I  know  of  that  Judge 
Archbald — ^we  had  met  over  m  Judge  Archbald's  office,  and  it  was 
agreed  among  ourselves  that  we  pav  $500  commission  for  the  sale 
of  this  bank.  Seven  thousand  five  hundred  dollars  was  to  be  paid 
to  Mr.  Berry.  An  arrangement  was  made  with  Mr.  John  W.  Berry 
of  $2,000  down,  and  the  balance  to  be  paid  at  the  rate  of  20  cents  a 
ton,  to  be  sure  he  got  his  money  before  the  bank  would  be  exhausted. 

The  Pbesident  pbo  tempobe  (to  the  witness).  You  are  not  heard 
by  the  Senate.    Why  do  you  not  speak  louder? 

The  Witness.  Well,  I  am  endeavoring  to. 

Q.  (By  Mr.  Manager  Davis.)  You  say  you  were  at  Judge  Arch- 
bald's  office? — A.  We  were  at  Judge  Archoald's  office. 
"   Q.  When? — ^A.  Well,  I  can  not  give  the  date — just  a  little  be- 
fore  

The  PBEsroENT  pbo  tempobe.  Before  the  manager  proceeds,  there 
is  another  question  sent  to  the  desk  by  the  Senator  from  Missouri 
(Mr.  Reed) ,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows : 

State  as  nearly  as  you  can  aU  that  Judge  Archbald  said  when  he  came  to 
your  office  and  what  was  said  by  you  or  in  your  presence  to  him. 

The  Witness.  Well,  as  I  remember,  Jud^  Archbald  came  in,  and 
he  was  given  the  note  for  $500.  I  do  not  Imow  just  the  exact  con- 
versation that  dijd  take  place,  but  we  understood  he  was  to  receive 
the  $500.  There  was  some  talk  as  to  the  title,  whether  the  Penn- 
sylvania. Railroad  Co.  owned  the  tract  or  the  Laurel  Line  or  Lacoe 
&  Shiffer.  We  probably  went  over  that.  We  may  have  talked  with 
the  judge  about  it.  We  had  an  attorney  with  us  who  represented  us. 
We  were  over  in  the  judge's  office,  and  from  there  finally  we  went 
down  to — I  am  getting  now  to  the  time  when  we  closed  the  transac- 
tion— we  went  down  to  Mr.  Berry's  office  at  Pittston,  and  the  matter 
was  closed  up,  and  we  made  the  final  pajrment.  We  were  repre- 
sented bv  an  attorney.  That  is  the  sum  and  substance  of  the  whole 
transaction. 

Mr.  Manager  Davis.  Is  there  any  other  question  on  the  part  of  the 
Senator  ? 

The  President  pro  tempore.  There  is  no  other  question  on  the  part 
of  the  Senator. 


IMPEACHMENT  OP  ROBEBT  W.  ABGHBALD.  749 

Q.  (By  Mr.  Manager  Davis.)  When  was  it  that  you  were  at 
Judge  Archbald's  oflSce? — A.  Well,  I  can  not  give  you  just  the  date; 
I  have  not  anything  to  recall  the  date,  except  the  fact  we  were 
there.    The  date  I  could  not  just  give  you. 

Q.  How  long  before  you  closed  the  deal? — A.  Well,  just  about  that 
time,  because  we  went  down  within  a  day  or  two  or  the  same  day  or 
the  following  day  with  Mr.  Berry.  There  were  some  other  little 
transactions  there.  There  were  some  things  that  the  attorneys  had 
to  look  up-^the  records — to  see  whether  tnev  had  full  right  to  it. 
This  had  originally  been  a  Pennsylvania  Eailroad  fill,  and  probably 
had  changed  nands  once  or  twice,  and  the  ownership  was  a  question. 
That  is,  we  thought  that  it  might  be  a  question  as  to  whether  Lacoe 
&  ShiflFer  had  the  legal  right  to  the  fill. 

Q.  I^t  me  ask  you,  were  you  buying  the  fill  outright  or  buying  a 
lease  on  it? — ^A.  Well,  originally  we  were  to  buy  it  outright;  but  it 
finally  developed,  as  we  went  along  the  lines,  that  it  was  to  be  in 
the  form  of  a  lease,  with  a  certain  payment  of  $2,000  and  the  bal- 
ance at 

Q.  Did  Lacoe  &  Shiffer  own  it  outright  or  did  they  own  it  under 
a  mining  lease  ? — A.  No ;  I  think  they  owned  it  outright. 

Q.  You  say  you  "  think  " ;  you  certainly  know. — A.  They  owned  it 
outright;  at  any  rate  they  signed  the  papers,  and  it  satisfied  our 
attorneys ;  so  they  must  have  owned  it  outright. 

Q.  Who  was  with  you  at  Judge  Archbald's  office? — A.  Well,  I 
think  we  were  all  there — the  parties  interested. 

Q.  Name  them. — A.  Mr.  Swingle  was  there,  and  Mr.  Schlager — 
I  am  not  positive  whether  Mr.  Wamke  was  or  not — and  I  was  there. 

Q.  Anyone  else? — A.  Our  attorney  was  there. 

Q.  Who  was  your  attorney  ? — A.  Mr.  Houck. 

Q.  Why  did  you  go  to  Judge  Archbald's  office? — A.  Well,  it 
seemed  that  we  went  over  there  with  the  thought  that  the  judge 
possibly  had  something  to  do  with  or  had  some  interest  in  the  bank 
as  to  the  sale  of  it. 

Q.  You  say  you  " think "  and  "possibly."  You  know  why  you 
went  to  Judge  Archbald's  office.  Why  was  it? — ^A.  That  would  be 
the  reason  we  went  there — to  try  to  complete  the  negotiations  for 
this  bank. 

Q.  Why  did  you  think  that  Judge  Archbald  had  some  interest  in 
the  sale  of  it? — ^A.  Well,  going  back,  this  was  brought  to  my  atten- 
tion, that  there  was  a  certain  bank  that  might  be  had.  I  do  not 
know  just  how  it  did  develop,  but  at  any  rate  it  developed  that  we 
understood  that  Judge  Archoald  had  something  to  do  with  the  sale 
of  this  bank.  Therefore  we  simply  went  over  to  Judge  Archbald's 
office. 

Q.  Who  brought  it  to  your  attention  that  there  was  a  bank  you 
might  get? — A.  Mr.  Swingle  originally. 

Q.  Is  that  all  the  information  you  had  about  Judge  Archbald's 
connection  with  it  before  you  went  to  his  office? — ^A.  That  is  prac- 
tically what  we  had  about  it. 

Q.  He  did  not  own  the  bank,  did  he  ? — A.  No ;  I  do  not  think  so. 

Q.  You  knew  that  fact? — A.  I  knew  he  did  not  own  it. 

Q.  What  information  had  you  personally  about  his  connection 
with  the  deal  before  you  went  to  his  office? — A.  I  do  not  know  that 
I  had  any,  except  that  he  was  interested  in  the  sale  of  the  bank. 
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Q.  In  what  way? — A.  Well,  that  developed  later — in  the  way  of  a 
commission. 

Q.  You  did  not  know  at  that  time,  then,  that  he  had  a  commission 
on  it?    Is  that  true? — ^A.  No;  I  did  not. 

Q.  What  conversation  did  you  have  at  Judge  Archbald's  office? — 
A.  Well,  it  finally  developed,  as  we  were  along  the  lines  of  the  nego- 
tiation, that  we  were  to  pay  him  the  $500  commission. 

Q.  For  what? — A.  For  the  sale  of  the  bank  if  we  completed  the 
nefi^otiations. 

Q.  What  did  he  have  to  do  with  your  completing  the  negotia- 
tions?— A.  Well,  there  was  considerable  to  do. 

Q.  What? — ^A.  They  had  to  find  out  who  was  the  owner.  It  is 
not  as  easy  a  thing  to  find  out  who  is  the  owner  of  a^ulm  pile  as  it 
seems  to  he.  There  is  this  one  claims  to  own  it,  and  another  one 
claims  to  own  it ;  and  that  was  the  main  thing  to  ascertain,  if  possi- 
ble, who  was  the  owner  or  who  to  go  to. 

Q.  What  help  did  he  give  you  in  ascertaining  who  was  the 
owner? — A.  Well,  through  his  information  we  got  in  connection 
with  Mr.  Berry,  as  I  remember  the  exact  detail. 

Q.  Did  you  not  know  long  before  you  went  to  Judge  ArchbaldN 
office  the  people  who  were  in  charge  of  the  bank  were  Lacoe  &  Shiffer, 
and  that  Mr.  Berry  was  their  local  representative? — ^A.  Until  we 
went  there  I  had  never  met  Mr.  Berry. 

Q.  That  is  not  my  question. — A.  No ;  I  did  not. 

Q.  Did  you  not  know  you  were  dealing  for  the  Lacoe  &  Shiffer 
dump? — A.  No;  at  the  time  we  went  to  Judge  Archbald's  office  I 
had  no  idea  who  owned  the  dump,  positively. 

Q.  Of  course  your  associates  knew  who  you  were  dealing  with  ? — 
A.  They  may  have ;  I  do  not  know ;  I  did  not. 

Q.  Did  you  have  anything  at  all  to  do  with  that  transaction  before 
that  day  ? — A.  The  day  we  went  over  ? 

Q.  Yes. — A.  We  had  talked  it  over,  and  I  had  even  gone  down  to 
look  at  the  dump,  but  I  had  not  the  slightest  idea  who  owned  the 
dump. 

Q.  Do  you  mean  to  say  it  was  not  until  you  ffot  to  Judge  Arch- 
bald's office  that  you  knew  with  whom  you  were  coaling  as  owners  of 
that  dump?— A.  That  was  about  the  time  that  John  W.  Berry  ap- 
peared there  in  person,  and  it  developed  that  he  and  Lacoe  owned 
the  dump. 

Q.  John  W.  Berry  appeared  where  in  person? — A.  Well,  I  do  not 
know  just  where  we  met  Mr.  Berry,  whether  it  was  on  the  street  or 
just  where,  but  about  the  time  Berry  came  to  Scran  ton,  and  finally, 
m  the  final  conclusion,  we  went  down  to  Mr.  Berry's  office  at  Pittston. 

Q.  You  did  not  meet  Mr.  Berry  at  Scranton  or  somewhere  else  by 
any  introduction  of  Judge  Archbald,  did  you? — A.  Oh,  no. 

Q.  Then,  I  ask  you  again  what  service  it  was  that  Judge  Archbald 
was  to  render  you  with  reference  to  the  purchase  of  this  property? — 
A.  Well,  I  understood  that  on  the  sale  of  the  dump  Judge  Archbald 
was  to  receive  a  commission  on  the  dump — a  pure  and  simple  com- 
mission. 

Q.  And  why  was  he  to  receive  that  from  you  ? — A.  Well,  in  buy- 
ing and  selling — we  frequently  pay  a  commission  on  a  sale  of  a  house 
and  often  have  to 
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Q.  Well^You  do  not  do  it  unless  you  have  some  reason  for  it,  do 
vou? — ^A.  Well,  if  we  want  it  and  have  the  purchase  price,  why  we 
nave  got  to  pay  it. 

Q.^  Why  was  Judge  Archbald  entitled  to  demand  from  you  a  com- 
mission on  the  sale  of  this  property  ? — A.  Well,  I  do  not  know  as  I 
can  say. 

Q.  Did  you  never  inquire?— A.  I  must  have  inquired. 

Q.  What  was  your  information? — A.  I  simply  understood  that  he 
was  to  receive  a  commission  of  $500  on  the  sale  of  that  culm  dump, 
if  it  was  sold;  and  we  wanted  the  dump. 

Q.  What  service  did  he  render  to  you  and  your  associates  that  en- 
titled him  to  that  commission? — A.  Well,  first  of  all,  he  seemed  to 
have  the  sale  of  it. 

Q.  How  did  that  appear  ? — ^A.  Well,  it  appeared  that  way  because 
we  went  over  to  see  the  judge,  before  it  was  finally  purchased,  in  the 
wav  of  making  terms. 

Q.  Did  he  seem  to  be  the  agent  for  the  owners  of  the  dump? — 
A.  Well,  perhaps  not  the  a^nt,  and  perhaps  he  may  have  been. 

Q.  What  did  you  say  to  nim  and  what  did  he  say  to  you  on  that 
subiect? — ^A.  Well,  as  i  remember,  he  said  that  Mr.  Berry,  of  Lacoe 
&  Shiffer,  had  the  dump  for  sale  and  we  were  trying  to  get  together. 
We  wanted  to  buy  it  outright  for  cash  originally.  That  is  the  way 
we  talked  it  over  first;  but  it  finally  developed  that  it  took  some 
talking  badf  and  forth;  and  Mr.  Berry  wanted  a  certain  amount 
down  and  a  certain  amount  per  tonnage,  and  the  judge  assisted  us  in 
getting  the  arrangement  completed. 

Q.  How  did  he  assist  you? — A.  Well,  by  talking  the  matter  over 
with  us. 

Q.  How  many  interviews  did  you  have  with  him  at  his  office  or 
elsewhere? — ^A.  One.    I  am  not  positive:  possibljr  two. 

Q.  And  for  talking  it  over  with  you  tnere  at  his  office  and  telling 
you  that  the  Lacoe  &  Shiflfer  Co.  owned  the  dump,  jrou  agreed  to  pay 
him  $500?— A.  We  were  glad  to  pay  $500  commission  to  get  the 
bank,  and  we  would  have  paid  more  for  the  bank  if  we  had  to.  We 
thought  it  was  good;  it  was  hard  to  get,  and  we  thought  the  commis- 
sion was  a  fair  one. 

Q.  Could  you  not  have  bought  the  dump  without  Jud^e  Arch- 
bald's  assistance? — ^A.  Well,  I  do  not  know.  The  dump  had  laid 
there,  well,  for  40  years. 

Q.  Could  you  not  have  bought  it  without  going  over  and  holding 
that  conversation  at  Judge  Archbald's  office,  which  seems  to  have 
been  all  he  did  for  you  ? 

Mr.  WoRTHiNGTON.  I  objcct  to  the  statement  of  the  manager  that 
that  seems  to  be  all  he  did.  I  think  it  is  not  for  the  manager  to 
testify  or  speak  on  that  point. 

Mr.  Manager  Davis.  It  seems  to  me  that  that  was  all.  But  I  will 
qualify  my  statement. 

Mr.  WoRTHiNGTON.  Very  well,  then. 

Mr.  Manager  Davis.  But  it  fairly  bears  that  construction  without 
anv  explanation.    Bead  the  question. 

The  Reporter  read  the  question. 

The  Witness.  I  do  not  know  whether  we  could  or  not.  We  did 
not  try  any  other  way. 


752  IMPEACHMENT  OF  BOBEBT  W*  ABCHBALD. 

Q.  (By  Mr.  Mana^r  Davis.)  Was  your  next  interview  with  Judge 
Archbald  on  the  subject  at  the  time  when  he  came  to  your  office  to 
get  the  note  ? — ^A.  I  do  not  remember. 

Q.  Do  you  remember  what  time  of  day  he  came  to  your  office  for 
that  purpose? — ^A.  Well,  I  do  not  know  that  I  could  tell  the  time 
of  day. 

Q.  How  long  was  he  there  ? — A.  Just  a  few  minutes ;  probably 
6  to  10  minutes;  I  could  not  say  that; 

Q.  Did  you  engage  in  conversation  with  him? — ^A.  Not  particu- 
larly; no. 

Q.  Did  anyone  in  the  office  engage  in  conversation  with  him  ? — ^A. 
i  do  not  think  so. 

Q.  Do  you  mean  to  sav  that  he  simply  came  in  and  cot  the  note 
and  went  out  without  the  exchange  of  any  words? — ^A.  Well,  we 
might  have  talked  the  matter  over.  I  do  not  remember  whether 
we  did,  or  what  we  said. 

Q.  Did  he  ask  you  for  the  note? — ^A.  I  do  not  know  as  to  that. 
We  had  it  ready  when  he  came.    He  may  have  or  might  not 

Q.  You  do  remember  distinctly  that  that  was  the  only  purpose  of 
I  his  presence' there? — ^A.  I  think  so.  ^ 

I  Mr.  Keed.  I  would  like  to  have  this  question  propounded. 

I  The  PREsmENT  fbo  tempore.  The  Senator  from  Missouri  submits 

a  question  to  be  propounded  to  the  witness,  which  will  be  read  by 
the  Secretary. 

The  Secretary  read  as  follows : 

Do  you  want  to  be  understood  as  testifying  tbat  wben  Judge  Archbald 
came  to  your  office  you  simply  handed  him  a  note  for  $500  instead  of  cash 
and  that  nothing  was  said?  There  must  have  been  a  conversation  about  the 
payment  and  about  why  Judge  Archbald  was  to  be  paid  $500  and  why  a  note 
was  given  instead  of  the  cash.  I  want  the  conversation — what  was  said— 
and  If  you  can  not  give  the  exact  language,  then  give  its  substance. 

The  Witness.  The  parties  interested  had  already  talked  over  as  to 
the  payment  and  the  amount,  and  accordingly  instead  of  paying 
cash  we  gave  a  note  and  included  the  discount,  which  made  it  cash, 
made  the  note  payable  to  our  order,  and  indorsed  it  personally. 

Mr.  Eeed.  I  ask  to  have  the  question  read  to  the  witness  and  that 
he  be  instructed  to  answer — not  to  give  his  conclusions,  but  what 
was  said. 

The  President  pro  tempore.  The  Secretary  will  hand  the  question 
to  the  witness,  so  he  can  read  it. 

The  Witness  (after  reading  the  question).  As  to  the  first  item, 
we  had  already  made  arrangements  to  pay  the  $500  and  had  it  ready, 
and  I  do  not  know  that  there  was  anything  said.  I  do  not  know  that 
I  gave  him  the  note.  I  do  not  know  that  Mr.  Swingle  did.  I  do  not 
remember  any  conversation.  As  to  the  note,  instead  of  cash,  we 
considered  a  note  made  payable  to  our  order  there  would  be  no 
difficulty  in  discounting. 

Mr.  Eeed.  I  ask  that  the  witness  be  directed  to  answer  the  question. 

The  President  pro  tempore.  The  witness  says  he  does  not  remem- 
ber what  was  said. 

Mr.  Reed.  Mr.  President,  the  last  part  of  his  answer  was  a  mere 
conclusion,  not  the  conversation  or  whether  there  was  a  conversation. 

The  PREsroENT  pro  tempore.  The  witness  has  stated  that  he  does 
not  remember  that  there  was  any  conversation. 
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The  Witness.  I  do  not  remember  what  conversation  was  had.  I 
do  not  remember  what  was  said,  if  anything. 

Mr.  Beed.  Very  well.  I  have  one  more  question  that  I  would  like 
to  have  propounded. 

The  Pbesident  pro  tempore.  The  Secretary  will  read  the  question 
sent  to  the  desk  by  the  Senator  from  Missouri. 

The  Secretary  read  as  follows: 

Did  you  understand  that  Judge  Archbald  was  the  agent  of  the  owners  of  the 
dump ;  and  if  so»  how  did  you  get  that  understanding? 

The  President  pro  tempore  (after  a  pause).  Give  the  witness  the 
question  to  read. 

The  WrrNESS  (after  reading  the  question).  Well,  that  must  have 
been  my  understanding,  that  Judge  Archbald  had  to  do  with  the 
sale  of  the  dump;  that  he  probamy  represented  Mr.  Berry.  I  do 
not  know  if  it  would  be  agent  or  just  how,  but  we  did  understand 
that  he  was  to  have  the  $5W)  payment  conunission  on  the  deal.  And 
as  to  how  I  got  that  in  mind,  I  do  not  know  just  how  it  did  occur 
first. 

Cross-examination  by  Mr.  Simpson: 

Q.  Mr.  Kizer,  do  you  know  what  became  of  the  note? — ^A. 
Finally? 

Q.  Yes.  After  it  was  paid. — A.  We  got  the  note  back  to  the 
office  after  it  was  paid. 

Q.  Do  you  know  who  has  it  now? — A.  I  think  Mr.  Swingle  has  it 
here. 

Q.  You  spoke  of  this  as  being  a  fill  possibly  belonging  to  the 
Pennsylvania  Railroad  Co.  ? — ^A.  Yes. 

Q.  You  meant  the  Pennsylvania  Coal  Co.,  did  you  not? — A.  Yes; 
I  wish  to  correct  that — the  Pennsylvania  Coal  Co.  Let  us  see,  now. 
The  old  gravity 

Q.  The  old  gravity  fill? — ^A.  The  abandoned  bed  of  the  old  rail- 
road. 

Q.  Which  the  Pennsylvania  Coal  Co.  had  for  carrying  their  coal 
to  connect  with  the  other  road? — A.  Yes.  I  did  not  mean  to  say 
the  Pennsylvania  Eailroad  Co. ;  I  meant  the  Pennsylvania  Coal  Co. ; 
the  old  gravity  system. 

Q.  There  is  no  connection  between  the  Pennsylvania  Railroad  Co. 
and  the  Pennsylvania  Coal  Co.? — A.  None  whatever.  It  is  simply 
an  old  abandoned  fill. 

Q.  You  were  asked  as  to  any  conversations*  in  relation  to  the  $500 
to  be  paid.  When  did  you  first^  learn  that  there  was  $500  to  be 
paid? — ^A.  Well,  I  do  not  know  just  what  time,  but  it  was  during 
(he  negotiations,  and  I  remember  we  inauired,  and  we  said 

Q.  Just  answer  my  questions,  if  you  please,  and  we  will  get  along 
very  much  better. — ^A.  All  right.    1  do  not  know. 

Q.  Who  was  it  who  said  in  your  presence  that  there  was  $500  to 
be  paid  ? — ^A.  Well,  I  don't  know  but  that  it  was  Mr.  Wamke. 

Q.  What  did  Mr.  Wamke  say  when  he^said  that?  Just  give  as 
near  as  you  can  the  substance  of  what  he  said. — ^A.  I  do  not  know  but 
that  Swingle  told  me — ^he  or  Wamke. 

Q.  Let  us  take  one  at  a  time  and  we  will  get  along  better.  What 
was  it  he  said,  as  near  as  you  can  remember? — ^A.  Well,  that  the  judge 
was  to  have  $500. 

81525— S.  Doc.  1140,  vol  1, 62-3 48 
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Q.  What  did  Swingle  say  ? — ^A.  He  spoke  about  it — ^well,  he  wanted 
to  know  whether  there  was  going  to  be  any  more  five  hundred  dollars. 
Q.  That  is  what  Swingle  said,  was  it  ? — A.  Yes,  sir. 
Q.  And  who  answered  him  ? — ^A.  Mr.  Wamke,  as  I  remember  it. 
Q.  What  did  Wamke  say  in  answer? — ^A.  He  said,  "No;  that  is 

Q.  "That  is  all.**  Was  the  $500  spoken  of  afterwards?— A. 
Amonff  ourselves,  do  you  mean? 

Q.  Yes ;  I  mean  among  yourselves. — A.  Why,  certainly. 

Q.  Who  spoke  of  it  next  ? — ^A.  Well,  we  all  talked  it  over. 

Q.  Can  you  not  tell  us  who  spoke  of  it  next? — ^A.  Well,  Swingle 
told  me  about  the  $600,  anyway. 

Q.  What  did  he  say  when  he  told  you  about  it  ? — ^A.  He  said  that 
it  had  developed  that  there  was  $500. 

Q.  To  be  paid?— A.  To  be  paid. 

Q.  Did  he  say  to  whom  ? — A.  To  Judge  Archbald. 

Q.  To  Judge  Archbald ;  and  what  did  you  say  when  Swingle  said 
that? — A.  Well,  I  said — I  do  not  know.^  Let  us  see.  I  may  have 
said  the  bank  was  worth  it  and  we  were  willing  to  pay  it. 

Q.  You  say  you  may  have  said  it.  Do  you  recall  whether  you 
did  say  it  ? — ^A.  Yes ;  I  did  say  it. 

Q.  You  recollect  you  did  say  it  ? — A.  Yes. 

Q.  Was  there  anything  said  by  anybody  else  about  it? — ^A.  Well, 
I  do  not  recall  any  special  conversation. 

Q.  Can  you  recall  any  other  conversation  occurring  in  your  pres- 
ence on  the  part  of  any  of  the  members  of  your  company  in  which 
this  $500  note  was  spoken  of? — ^A.  Well,  I  do  not  just  recall  any. 

Q.  Then  vou  think  you  have  given  us  now  as  near  as  you  can  the 
language  or  yourself  and  associates,  what  it  was  that  was  said  in  all 
the  interviews  in  which  that  $500  note  was  spoken  of? — ^A.  That  is 
what  I  am  trving  to  do. 

Q.  I  am  asking  you  now  whether  you  have  given  all  that  was  said 
about  that  $500  note  in  all  the  interviews,  as  near  as  you  can 
recall  ? — ^A.  I  think  so. 

Q.  Did  you  know  that  Judge  Archbald  had  an  option  on  that 
gravity  fill  from  the  Lacoe  &  Shiffer  Coal  Co.  ? — ^A.  Well,  I  do  not 
know  that  I  did. 

Q.  You  do  not  remember  hearing  that  spoken  of? — ^A.  I  do  not 
know  but  that  I  did. 

Mr.  Simpson.  I  think  that  is  all. 

Mr.  Manager  Davis.  'I  think  that  is  all,  Mr.  President.  It  is  now 
five  minutes  of  adjourning  time.  We  may  have  some  questions  in  the 
morning. 

Mr.  WoRTHiNGTON.  We  are  not  through. 

Mr.  Simpson.  There  is  one  other  question  that  I  want  to  ask  the 
witness,  which  has  been  suggested  to  me  by  nay  colleague. 

Q.  (By  Mr.  Simpson.)  Had  the  Premier  Coal  Co.  or  yourself,  or, 
so  far  as  you  know,  any  of  your  associates  except  Mr.  Warnke,  any 
interest  in  the  matter  in  dispute  between  Mr.  Wamke  and  the  Phila- 
delphia &  Beading  Coal  &  Iron  Co.? — ^A.  Nothing  whatever.  We 
haa  no  lawsuits  pending  in  any  court  anywhere. 

Q.  Was  there  anythmg  said  at  any  time  to  the  effect  that  this 
$500  was  to  be  given  or  any  payment  of  any  kind  to  be  made  to 
Judge  Archbald  for  anything  he  would  do  in  that  other  matter?— 
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A.  Nothing  whatever.  It  was  simply  the  payment  on  the  sale  of 
the  bank. 

The  PREsmENT  pro  tempore.  There  are  two  questions  sent  to  the 
desk  by  the  Senator  from  South  Dakota  [Mr.  Crawford]  that  will 
be  propounded,  if  there  is  time. 

Mr.  Manager  Clayton.  Of  course,  I  recognize  that  the  managers 
have  not  the  riffht  to  make  a  motion  to  that  effect,  but  I  respectfully 
suggest  that  the  managers  desire  the  time  of  the  session  of  the 
Senate  sitting  as  a  Court  of  Impeachment  extended  this  afternoon 
until  we  have  concluded  the  examination  of  this  witness,  which  I 
hope  will  not  be  very  long. 

Mr.  Manager  Davis.  I  think  I  have  but  one  additional  question, 
Mr.  President. 

Mr.  Gallinoer.  I  was  about  to  ask  unanimous  consent,  as  it  is  said 
a  short  additional  time  will  be  reauired  to  complete  the  examination 
of  this  witness,  that  the  order  of  tne  Senate  be  so  modified. 

The  PREsmENT  pro  tempore.  The  Senator  from  New  Hampshire 
suggests  that  the  Senate,  sitting  as  a  Court  of  Impeachment^  shall 
prolong  its  session  beyond  6  o'clock  until  the  examination  of  this  wit- 
ness may  be  concluded.  Is  there  objection?  The  Chair  hears  none, 
and  it  is  so  ordered. 

The  Secretary  will  propound  the  first  question  which  has  been  sent 
to  the  desk  by  the  Senator  from  South  Dakota  [Mr.  Crawford], 

The  Secretary  read  as  follows : 

Is  It  customary  in  your  locaUty  for  the  buyer  of  property  to  pay  a  commission 
to  the  agent  representing  the  owner  who  sells  It? 

The  WrrNESS.  Will  you  read  it  again? 

The  question  was  again  read. 

The  Witness.  It  is,  very  frequently. 

The  PREsmENT  pro  tempore.  The  Secretary  will  read  the  next 
question  propounded  by  the  Senator  from  South  Dakota  [Mr.  Craw- 
ford]. 

The  Secretary  read  as  follows : 

Do  you  mean  to  say  that  while  Judge  Archbald  was  agent  for  the  seller  of 
the  dump  he  accepted  a  commission  from  the  buyer  of  it? 

The  Witness.  Well,  I  do  not  know  that  he  was  agent.  He  may 
have  had  an  option,  and,  at  any  rate,  I  know  we  paid  the 

The  PREsroENT  pro  tempore.  You  are  not  to  direct  your  answer  to 
the  Secretary.  You  are  speaking  to  the  Senate  now,  and  you  should 
talk  out  louder,  so  that  everyone  can  hear. 

The  WrrNESS.  Will  you  give  me  that  question  again? 

The  question  was  handed  to  the  witness. 

The  WrrNESS.  The  commission  may  have  been  from  the  fact  that  he 
held  the  option  on  the  thing.  We  have  frequently  paid  commissions. 
I  mean  to  say  we  paid  a  commission  on  the  sale  of  the  dump^  $500. 


Q.  (By  Mr.  Manager  Davis.)  You  say  one  of  the  questions  you 
took  up  with  Judge  Archbald  was  the  matter  of  the  title? — A.  We 
talked  it  over  with  Judge  Archbald,  notwithstanding  the  fact  that 
we  were  represented  by  an  attorney. 

Q.  And  your  doubt  about  the  title  arose  from  the  claims  of  the 
Pennsylvania  Coal  Co.    Was  the  title  that  you  feared  the  possibility 
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of  the  title  of  the  Pennsylvania  .Coal  Co.  ? — ^A.  This  portion  was  a 
fill  on  the  old  gravity  bed  and  it  had  been  abandoned.  It  developed 
that  Lacoe  &  Shiffer,  who  owned  land  around  there  when  the  road 
was  abandoned,  if  the  old  gravity  railroad  did  not  have  a  deed  for 
it,  it  reverted  back  to  the  original  owner.    Therefore,  there  was  a 

auestion  whether  the  parties  owning  the  land  adjoining  it  would  be 
be  legal  owners,  or  it  would  still  remain  in  the  possession  of  the 
old  Pennsylvania  Gravity  Railroad,  long  since  out  of  existence, 
probably  20  years. 

.  Q.  That  Pennsylvania  Gravity  Railroad  was  the  Pennsylvania 
Coal  Co.? — ^A.  Yes;  and  they  used  this  road  to  take  coal  to  market. 

Q.  But  you  say  the  Pennsylvania  Coal  Co.  had  no  connection  with 
the  Pennsylvania  Railroad  Co.  ?  I  believe  that  was  your  statement  ? — 
A.  No;  it  was  that  the  Pennsylvania  Railroad  Co.,  what  we  know 
now  as  the  Pennsylvania  Railroad  Co.,  has  no  connection  whatev^. 

Q.  It  is  a  fact,  is  it  not,  that  the  Pennsylvania  Coal  Co.  is  one  of 
the  operating  companies  owned  by  the  Erie  Railroad  Co.  ? — ^A.  They 
were  purchased  by  the  Erie — all  the  holdings. 

Q.  It  is  a  fact,  is  it  not,  that  Mr.  W.  A.  mky  is  vice  president  and 
general  manager  of  the  Pennsylvania  Coal  .Co.? — ^A.  I  oelieve  he  is; 
yes. 

Q.  Also  vice  president  and  general  manager  of  the  Hillside  Coal  & 
Iron  Co.  ? — ^A.  That  is  his  titfe,  as  I  understand. 

Q.  One  and  the  same  man? — ^A.  Yes. 

Mr.  Manager  Davis.  I  believe  that  is  all. 

The  President  pro  tempore.  The  Senator  from  Missouri  [Mr. 
Reed]  has  sent  a  question  to  be  propounded  to  the  witness.  It  will 
be  read. 

The  Secretary  read  as  follows : 

Is  it  customary  in  your  country  for  a  man  to  act  as  the  agent  of  the  owner 
of  property  in  the  sale  thereof,  and  at  the  same  time  to  act  as  the  attorney  of 
the  purchaser  in  the  examination  of  the  title? 

The  Witness.  As  to  examining  the  title,  we  were  represented  by 
an  attorney  who  satisfied  us  as  to  the  legal  points  of  the  title. 

The  President  pro  tempore.  You  are  not  answering  the  question, 
Mr.  Witness. 

The  Witness.  I  would  say  no. 

The  President  pro  tempore.  Well,  that  is  an  answer  to  the  ques- 
tion.    The  witness  says  no.  ^  ^ 

Mr.  Manager  Clayton.  Mr.  President,  this  witness  may  be  dis- 
charged. 

The  President  pro  tempore.  The  witness  may  be  finally  dis- 
charged ? 

Mr.  Manager  Clayton.  Yes,  sir. 

The  PREsroENT  pro  tempore.  The  witness  may  be  excused  finally. 

Mr.  Manager  Clayton.  Mr.  President,  I  desire  that  the  following 
witnesses  may  be  discharged:  James  F.  Bell,  V.  L.  Petersen,  and 
W.  L.  Pryor.  We  agreed  to  discharge  Mr.  Pryor  the  other  day, 
but  there  seems  to  have  been  some  misunderstanding  about  it;  also 
John  M.  Robertson  may  be  discharged. 

Mr.  WoRTHiNGTON.  Petersen  and  Robertson  are  under  our  sub- 
poena, and  we  wish  to  have  them  kept. 
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The  President  pro  tempore.  The  witnesses  whose  names  have  been 
read  by  the  manager  will  be  discharged  from  liability  to  the  man- 
agers, out  a  summons  will  be  issued  on  behalf  of  the  respondent  to 
the  two  who  have  been  named  by  counsel. 

Mr.  WoRTHiNGTON.  As  far  as  Pryor  and  Bell  are  concerned,  we  do 
not  care  to  have  them  retained. 

Mr.  Manager  Clayton.  C.  H.  Von  Storch  and  W.  M.  Ruth  have 
been  duly  subpoenaed  on  behalf  of  the  managers  on  the  part  of  the 
House  to  appear  here  as  witnesses.  The  process  has  been  regularly 
served  upon  them,  as  shown  by  the  return  of  the  Sergeant  at  £rma  of 
the  Senate,  and  I  wish  them  to  be  called  now,  so  that  I  may  move  for 
an  order. 

The  President  pro  tempore.  The  Sergeant  at  Arms  will  call  the 
witnesses  named. 

The  Sergeant  at  Arms.  C.  H.  Von  Storch !  C.  H.  Von  Storch  1 
C.  H.  Von  Storch !    Appear  and  answer  the  summons. 

W.  M.  Rath !  W.  M.  Ruth !  W.  M.  Ruth  1  Appear  and  answer 
the  summons. 

Mr.  Manager  Clayton.  I  ask  for  the  adoption  of  the  order  which 
I  send  to  the  Secretary's  desk. 

The  Prestoent  pro  tempore.  The  Secretary  will  read  the  order. 

The  Secretary  read  as  follows: 

Ordered,  That  attachments  do  issue  In  accordance  with  the  rule  of  the  Senate 
of  the  United  States  for  C.  H.  Von  Storch  and  W.  M.  Ruth,  witnesses  heretofore 
duly  summoned  in  this  proceeding  on  behalf  of  the  managers  of  the  House  of 
Representatives. 

The  President  pro  tempore.  The  order  will  be  issued  in  accord^ 
ance,  unless  there  be  objection  on  the  part  of  the  Senate. 

Mr.  Gallinger.  I  move  that  the  Senate  sitting  as  a  Court  of  Im- 
peachment do  now  adjourn. 

The  motion  was  agreed  to. 


SATXTBDAY,  DECEMBEB  14,   1012. 

In  the  Senate  of  the  United  States. 

The  President  pro  tempore  (Mr.  Bacon)  having  announced  that 
the  time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
ment against  Eobert  W.  Archbald,  the  respondent  appeared  with  his 
counsel,  Mr.  Worthington,  Mr.  Simpson,  and  Mr.  Robert  W.  Arch- 
bald,  jr. 

The  managers  on  the  part  of  the  House  of  Representatives  ap* 
peared  in  the  seats  provided  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

Mr.  Manager  Davis.  Mr.  President,  I  desire  to  suggest  a  correc- 
tion found  in  the  serial  of  Senate  impeachment  proceedings  on  page 
741  and  on  page  552  of  the  Congressional  Record.    The  question : 

Q.  You  are  president  of  the  Beading  Ck)al  &  Iron  Ck>.? 

Should  read : 

You  are  president  of  the  Reading  Co.? 

Eliminating  the  words  "  Coal  &  Iron." 
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The  President  pro  tempore.  The  correction  will  be  made  as  sug- 
gested. 

Mr.  Manager  Clattok.  Mr.  President,  I  find  on  page  645  a  verbal 
inaccuracy.  On  that  page,  in  column  one,  about  tne  middle  of  the 
column,  where  the  witness  answered : 

A.  He  said  that  as  the  Judge  was  assisting  him  in  the  matter  he  felt  that  he 
ought  to  compensated. 

The  word  "  be  "  is  omitted  before  the  word  "  compensated.^'  It  is 
clearly  an  omission,  and  in  order  to  make  sense  and  to  let  the  answer 
be  as  the  witness  said  it,  I  want  it  corrected,  so  that  the  word  "be" 
will  come  in  before  the  word  "compensated,''  and  right  after  the 
word  "  to." 

The  President  pro  tempore.  The  correction  will  be  made  as  sug- 
gested. 

Mr.  Worthington.  I  also  suggest  a  correction,  Mr.  President.  It 
is  in  reference  to  the  testimony  of  Mr.  Mever,  and  I  make  it  in 
justice  to  him.  I  find  that  on  pa^e  540  of  the  Record,  on  the  left- 
hand  column,  about  one-third  of  the  way  from  the  bottom,  I  asked 
this  question: 

Q.  Was  Mr.  Boland  in  an  excited  condition  about  it? 

The  answer  here  is — 
A.  I  think  he  was. 

What  he  said  was:  "I  do  not  think  he  was."  That  is  my  under- 
standing. I  say  that  in  justice  to  Mr.  Meyer.  I  rather  expected  the 
answer  that  is  here,  but  I  am  quite  satisfied  that  it  was  not  the 
answer  I  got. 

Mr.  La  Foulette.  I  think  counsel  is  right  about  it. 

Mr.  Worthington.  The  Senator  from  Wisconsin  says  that  I  am 
right  about  that. 

Mr.  Manager  Clayton.  Very  well.  I  have  no  recollection  of  it, 
but  I  will  be  quite  content  to  take  the  statement. 

Mr.  Worthington.  I  woujd  be  more  than  content  to  have  it  stand 
as  it  is  here;  but  I  am  quite  sure  that  the  answer  was  as  I  have 
indicated,  and  in  justice  to  Mr.  Meyer  I  make  the  correction. 

The  PnEsmENT  pro  tempore.  The  answer  will  be  corrected  as  indi- 
cated. The  Secretary  will  read  the  Journal  of  the  last  sitting  of 
the  Senate  as  a  Court  of  Impeachment. 

The  Secretary  read  the  Journal  of  Friday's  proceedings  of  the 
Senate  sitting  as  a  Court  of  Impeachment. 

The  President  pro  tempore.  Are  there  anv  inaccuracies  in  the 
Journal  ?    If  not,  it  will  stand  approved. 

Mr.  Manager  Norris.  We  would  like  to  call  C.  Larue  Munson. 
We  have  called  this  witness  at  his  request,  so  that  he  may  get  away. 
He  has  sickness  in  his  family,  I  understand.  His  testimon5[  will  not 
relate  to  the  particular  articles  upon  which  we  were  oflFering  testi- 
mony, but  will  in  due  time  be  connected  with  other  testimony  in 
relation  to  the  articles  about  which  we  have  not  yet  oflFered  any 
evidence. 

C.  Larue  Munson,  being  duly  sworn,  was  examined,  and  testified 
as  follows : 

Q.  (By  Mr.  Manager  Norris.)  Mr.  Munson,  where  do  you  re- 
side ? — ^A.  Williamsport.,  Pa. 
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Q.  What  is  your  business? — A.  I  am  a  lawyer. 

Q.  How  long  have  you  resided  in  Williamsport,  and  how  long 
have  you  been  a  practicing  attorney? — ^A.  I  have  lived  there  41  years. 
I  have  been  a  lawyer  37  vears. 

Q.  Are  you  acquainted  with  Judge  Archbald? — ^A.  I  do  know  him 
very  well. 

Q.  You  were  a  resident  of  Williamsport  in  the  spring  of  1910? — 
A.  I  was. 

Q.  And  Judge  Archbald  at  that  time  was  United  States  district 
judge  in  Scranton? — ^A.  He  was. 

Q.  Do  you  know,  Mr.  Munson,  anything  about  a  contribution  that 
was  raised  by  attorneys  practicing  m  that  court  about  that  time  to 

S've  to  Judge  Archbald  upon  the  occasion  of  his  taking  a  trip  to 
urope? — ^A.  I  do  not  know  it  in  just  that  way,  but  I  do  know  this 
much,  and  this  much  only :  That  s<»ne  time  in  the  months  of  April  or 
May,  1910, 1  was  called  on  the  telephone  and  asked  if  I  would  sub- 
scribe to  a  purse  or  a  fund  to  be  presented  to  Judge  Archbald  when 
he  went  abroad,  which  fund  was  being  raised  without  his  knowledge, 
and  I  declined.  ^ 

Q.  Who  was  it  called  you  on  the  telephone? — ^A.  Mr.  Searle. 

Q.  Who  is  Mr.  Searle? — ^A.  Mr.  Searle  at  that  time  was  the  clerk 
of  the  district  court  of  the  United  States. 

Q.  The  district  court  of  the  United  States  ? — A.  And  also  the  cir- 
cuit court  of  the  United  States. 

Q.  Did  you  say  you  declined  to  contribute  ? — ^A.  I  did. 

Q.  Mr.  Munson,  do  you  know  whether  that  communication  was  by 
telephone  or  by  letter?— A.  It  was  by  telephone. 

Q.  You  are  satisfied  of  that,  are  you? — ^A.  When  you  inquired  of 
me  the  same  question  in  my  examination  before  the  Judiciary  Com- 
mittee of  the  House,  I  could  not  answer  definitely.  Since  then  I 
have  examined  my  files  and  I  find  no  letter  either  to  me  from  him  or 
from  him  to  me,  so  I  am  sure  it  was  by  telephone. 

Q.  So  you  concluded  it  was  by  telephone  ? — ^A.  Yes. 

Q.  Was  there  any  specific  amount  asked  for  by  the  clerk? — A.  My 
impression  is  that  it  was  $50,  but  I  do  not  think  anything  was  defi- 
nitely suggested. 

Q.  Mr.  Munson,  I  will  be  glad  if  you  will  tell  exactly  what  Mr. 
Searle  said  to  you  in  that  conversation  over  the  telephone. — ^A.  As 
near  as  I  can  recollect,  he  stated  to  me  he  was  raising,  or  possibly 
there  was  being  raised,  a  fimd  or  a  purse  to  be  presented  to  Judge 
Archbald  when  he  sailed  for  Europe  on  a  trip,  and  that  it  was  being 
raised  entirely  unknown  to  Judse  Archbald.  That  is  my  recollection 
of  the  substance  of  what  he  said. 

Q.  Now,  can  you  tell  us  just  what  you  said  in  reply? — ^A.  I  said 
I  did  not  care  to  subscribe  to  that  fund,  or  I  declinea. 

Q.  And  that  was  all  of  it? — A.  That  was  all,  to  my  recollection. 

Q.  How  far  is  Williamsport,  where  you  live,  from  Scranton, 
where  the  judge  lives? — ^A.  By  rail  I  should  say  about  130  miles. 

Q.  It  is  in  Judge  Archbala's  judicial  district,  or  was  then? — ^A. 
My  county? 

Q.  Yes. — ^A.  Yes. 

Q.  Were  you  a  practitioner  in  the  judge's  court  ? — ^A.  I  was. 

Q.  And  had  been  for  some  time? — A.  Since  its  creation. 

Mr.  Manager  Nobrts.  I  think  you  may  inquire,  gentleman. 
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Cross-examination  by  Mr.  Simpson  : 

Q.  Did  you  have  any  cases  pending  in  that  court  at  that  time? — ^A. 
I  had  not.  Oh,  I  beg  your  pardon,  I  have  had  cases  pending,  at 
issue  all  the  time  for  10  years,  but  I  had  no  cases  on  the  then  pending 
trial  list. 

Q.  I  find  on  reading  your  testimony  given  before  the  Judiciary 
Committee  that  you  said  this  in  answer  to  a  question  by  Mr.  Norris 
[reading] : 

Mr.  NoBBis.  VTas  there  any  amount  stipulated  he  wanted  you  to  pay? 
Mr.  MvNsoN.  No,  sir;  no  amount 

A.  That  is  probably  correct,  because  my  recollection  would  be  more 
distinct  some  months  ago  than  now. 

Q.  Will  you  tell  us  why  you  declined  to  pay  the  money? — ^A.  I 
had  then,  and  I  still  have,  a  high  respect  and  admiration  for  Judge 
Archbald  and  I  did  not  care  to  embarrass  him  to  either  accept  or 
refuse  it.    That  was  my  reason. 

Q.  You  thought  that  no  matter  which  course  was  taken  he  would 
be  embarrassed  in  either  aspect  of  it? — ^A.  I  thought  so;  that  he 
would  be  very  much  embarrassed.  I  want  to  say,  if  Imay  be  allowed 
to  say  it,  as  I  said  before,  that  I  have  tried  manv  cases  l)ef ore  Judge 
Archbald,  both  when  he  was  a  State  judge  and  when  he  was  a  Federal 
judge.  He  was  always  absolutelv  impartial  and  fair  and  I  have 
never  tried  a  case  before  a  more  honorable,  upright  judge  than  he. 
I  have  regarded  him  as  my  friend.  I  knew  him  when  he  was  a 
lawyer.  He  was  my  correspondent  in  Scranton.  I  have  tried  cases 
before  him  for  25  years.  He  came  to  Williamsport  twice  a  year  to 
hold  district  or  circuit  court,  and  in  going  from  his  hotel " 

Mr.  Manager  Norris.  Mr.  President,  I  do  not  object  to  a  reason- 
able amount  of  that  kind  of  testimony,  but  we  have  not  inquired  on 
this  point  and  it  is  not  material  at  all  in  this  case.  There  must  be  a 
limit  somewhere  to  the  witness  explaining  his  opinion  of  Judge 
Archbald. 

Mr.  Simpson.  I  shall  not  ask  him  to  go  any  further.  I  under- 
stood he  was  explaining,  sir,  why  from  his  knowledge  of  the  judge, 
he  thought,  no  matter  whether  he  refused  or  accepted  the  contribu- 
tion that  Mr.  Searle  was  gathering,  it  would  be  embarrassing. 

The  PREsroENT  pro  tempore.  Counsel  will  reco^ize  the  fact  that 
the  rules  of  law  are  very  clear  as  to  the  manner  in  which  proof  of 
character  must  be  made. 

Mr.  Simpson.  Yes,  sir ;  and  I  did  not  ask  the  question  that  brought 
out  that  answer.    It  was  the  suggestion  of  the  witness. 

Mr.  Manager  Norris.  That  is  true;  counsel  did  not  ask  it  The 
witness  volunteered  it. 

The  Witness.  I  volunteered  it. 

Mr.  Manager  Norris.  If  it  is  agreeable  to  the  respondent,  this 
witness  may  be  excused.    Have  you  any  further  use  for  nim? 

Mr.  Simpson.  None  at  all.    I  am  very  sorry  you  have  to  go. 

The  President  pro  tempore.  The  witness  is  finally  discharged. 

Mr.  Manager  Norris.  Now,  Mr.  President,  we  have  other  witnesses, 
of  course,  on  this  point,  but  we  want  to  revert  now  to  where  we  were 
yesterday  when  we  adjourned. 

Mr.  Manager  Davis.  We  will  call  Mr.  Swingle. 
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Samuel  H.  Swingle,  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

Q.  (By  Mr.  Manager  Davis.)  Where  do  you  live? — ^A.  Scran- 
ton,  Pa. 

Q.  What  is  your  occupation  ? — ^A.  Seal  estate  and  builder,  and  in 
the  coal  business  on  the  side  a  little. 

Q.  Are  you  one  of  the  stockholders  of  the  Premier  Coal  Co.  ? — A- 
Tes,  sir. 

Q.  Who  are  associated  with  you  in  that  enterprise? — ^A.  W.  L. 
ScUager,  Frederick  Warnke,  and  A.  F.  Kizer. 
^  Q.  What  official  position  do  you  hold,  if  any,  in  the  corpora- 
tion?— ^A.  I  am  treasurer. 

Q.  When  was  the  corporation  organized? — A.  April,  1912. 

Q.  What  property  did  it  take  over? — A.  We  took  over  a  fill 
known  as  the  Big  Fill,  in  Corey  Hollow,  Lackawanna  County. 

Q.  What  was  the  name  of  the  former  owner? — A.  The  Lacoe  & 
ShiflFer  Coal  Co. 

Q.  Do  you  know  Jud^  Eobert  W.  Archbald  ? — ^A.  Yes,  sir. 

Q.  Did  he  participate  in  the  negotiations  you  had  about  that  coal 
fill? — A.  Yes,  sir. 

Q.  Did  your  corporation,  to  your  knowledge,  ever  execute  to  him 
a  note  for  $500  or  $510?— A.  Yes,  sir. 

Q.  Have  you  the  note  in  your  possession? — ^A.  Yes,  sir. 

Q.  Will  you  produce  it? 

The  witness  produced  the  note  referred  to. 

Mr.  Manager  Davis.  Will  the  Secretary  please  read  it? 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  87. 

$610  ScRANTON,  Pa.,  April  6,  1912. 

Four  months  after  date  we  promise  to  pay  to  the  order  of  A.  F.  Kizer,  S.  H. 
Swingle,  W.  L.  Schlager,  and  Fred  Warnke  five  hundred  ten  dollars,  at  the 
Lackawanna  Trust  &  Safe  Deposit  Co.,  without  defalcation,  for  value  received. 

Premieb  Goal  Co., 
By  Fbedk.  Warnke,  Prea. 
S.  H.  Swingle,  Treasurer. 
No.  — .    Due . 

(Indorsed:)  A.  F.  Kizer,  S.  H.  Swingle,  Fredk.  Warnke,  W.  L.  Schlager, 
R.  W.  Archbald. 

Q.  Has  that  note  been  paid,  Mr.  Swingle? — A.  Yes,  sir. 

Q.  When  was  it  paid  ? — A.  At  maturity. 

Q.  And  paid  to  whom? — ^A.  To  the  Third  National  Bank  of 
Scranton. 

Q.  Had  it  been  discounted  at  that  bank  by  the  judge  ? — A.  Yea,  sir. 

Q.  Who  delivered  that  note  to  Jud^  Archbald,  if  you  know? — 
A.  I  delivered  the  note  to  Judge  Archbald. 

Q.  Please  explain  where  and  under  what  circumstances  you  deliv- 
ered the  note  to  him. — ^A.  He  came  to  our  office  regarding  his  com- 
mission on  the  bank  and  wanted  the  money,  and  I  told  him  that  we 
were  not  prepared  to  pay  the  money  at  that  time ;  that  we  had  under- 
stood that  we  were  to  give  him  the  iSrst  earnings  out  of  the  company. 
He  said  he  did  not  understand  it  that  way.    I  said,  ^'Well,  it  doe.^ 
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not  make  any  difference;  we  are  going  to  pay  you  anywajr.  If  the 
other  boys  are  satisfied  to  go  along  on  a  note,  I  am  satisfied,  and  I 
will  talk  it  over  with  them  and  letyou  know  in  a  dav  or  so/'  He 
said,  "All  right."  I  spoke  to  Mr.  Bazer  and  Mr.  Schlager  and  Mr. 
Wamke,  and  we  made  the  note  up,  and  the  judge,  I  thmk,  came  in 
in  about  two  days  and  got  the  note. 

Q.  Did  you  personalty  make  the  arrangement  with  the  judge  by 
virtue  of  which  he  was  to  receive  this  note? — A.  No;  it  was  pre- 
liminary. It  was  made,  before  I  went  into  the  company,  with  Mr. 
Warnke,  I  think,  although  I  understood  that  the  bank  had  to  be 
bought  through  Judge  Archbald  and  that  he  would  get  a  commission 
for  selling  it. 

Q.  From  whom  did  you  understand  that? — A.  From  Mr.  Wamke, 
after  our  first  audience  with  the  judge. 

Q.  You  say  after  your  first  audience  with  the  judge? — A.  Yes,  sir. 

Q.  Where  and  when  did  that  audience  occur? — ^A.  February  12, 
1912,  at  the  judge's  office;  and  after  we  went  out  the  judge  and 
Wamke  had  a  conversation,  and  the  latter  came  out — we  originally 
thought  the  bank  was  to  be  $7,500— and  said,  "I  did  not  tell  you 
that  the  judge  has  to  have  a  commission  of  $500  for  sdling  it.'^  I 
said,  "  I  did  not  understand  that."  He  says,  "  Yes ;  I  did  not  tell 
you,  though."  I  said,  "  Is  there  any  other  $500  to  be  paid  on  this?  " 
He  said,  "No;  that  is  the  only  one."  I  said,  "Well,  I  am  satisfied 
to  go  along  on  that  basis  ";  ana  we  accordingly  went  along,  and  there 
was  nothing  more  said  about  the  judge's  fee  other  than  I  wanted 
it  paid  in  that  way  at  that  time.  I  did  not  want  to  put  any  more 
money  in  cash  into  the  proposition  than  I  had  to. 

Q.  Then  you  heard  nothmg  more  of  it  until  the  jiidge  came  to  your 
office  to  collect  the  sum? — ^A.  I  took  it  up  later  with  Kizer  and  Schla- 
aer.  1  was  talking  at  that  time  for  myself,  but  when  we  decided  to 
form  a  corporation  and  all  go  in,  then  we  talked  it  over,  and  it  was 
satisfactory, to  all. 

Mr.  Manager  Davis.  You  may  inquire. 

Cross-examination  by  Mr.  Simpson  : 

Q.  Was  there  any  connection  whatsoever  between  the  payment  of 
this  commission  by  the  note  of  $510  and  an  interview  that  Judge 
Archbald  had  for  Mr.  Wamke  with  Mr.  Baer  or  with  Mr.  Richanfc, 
of  the  Philadelphia  iS;  Reading  Bailroad  Co.  ? — ^A.  None  whatever. 

Mr.  Simpson.  That  is  all,  sir. 

Redirect  examination  by  Mr.  Manager  Davis  : 

Q.  You  say  none  whatever,  of  your  own  knowledge? — ^A.  No;  none 
whatever. 

Q.  How  do  you  know? — ^A.  Well,  of  my  own  knowledge.  That 
is  all  I  know.  Was  not  that  the  way  the  question  was  put — ^how  did 
I  know  ?  It  was  never  discussed  in  any  way,  either  pro  or  con,  re- 
garding the  railroad  companies.  In  fact,  I  did  not  know  at  that 
time  that  Warkne  had  taken  up  anything  of  that  kind  with  the  judge. 

Q.  You  do  not  yourself  know  what  the  arrangement  was  between 
the  judge  and  Mr.  Warnke,  made  in  your  absence  ? — ^A.  No. 

Q.  It  was  made  in  your  absence? — ^A.  Yes. 

Mr.  Manager  Davis.  That  is  all,  I  believe.  This  witness  may  be 
discharged,  as  far  as  the  managers  are  concerned. 
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The  Peesident  pbo  tempobe.  The  witness  will  be  finally  dis- 
charged. 

Fred  W.  Jones  appeared,  and,  having  been  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Q.  (By  Mr.  Manager  Davis.)  Where  do  you  live,  Mr.  Jones? — A. 
Scranton. 

Q.  What  is  your  occupation? — ^A.  Colliery  clerk  for  the  Delaware 
&  Hudson  Coal  Co. 

Q.  How  long  have  you  been  so  engaged? — ^A.  For  about  a  year 
and  a  half. 

Q.  Do  you  know  a  man  named  John  Henry  Jones? — A.  Yes,  sir. 

Q.  Do  you  know  Judge  Robert  W.  Archbald  ? — ^A.  Yes,  sir. 

Q.  Did  you  at  any  time  have  anything  to  do  with  a  coal  dump 
or  culm  dump  known  as  the  Lacoe  &  Shiffer  fill?-— A.  Yes,  sir. 

Q.  What  connection  had  you  with  it? — A.  I  think  it  was  in  the 
months  of  February,  March,  and  April;  I  was  working  for  the 
county  commissioners 

Q.  What  year? — A.  1911.  John  Henry  Jones  was  working  there 
at  the  same  time.  I  happened  to  hear  him  tell  of  dealing  in  lumber 
and  different  things,  ana  I  drew  his  attention  to  this  culm  fill.  I 
told  him  I  would  have  to  show  him  where  it  was.  He  was  very 
anxious  to  know  in  the  meantime  where  it  was.  I  told  him  as  soon 
as  we  got  through  I  would  take  him  down  and  show  it  to  him. 
We  got  through  m  about  a  week,  and  I  took  him  down  and  told  him 
the  people  who  owned  it  and  the  people  he  had  to  go  to  to  see  about 
it,  and  who  were  looking  after  this  deal — ^Lacoe  &  Sniffer. 

Q.  Whom  did  you  tell  him  he  would  have  to  see  about  it  ? — A.  Mr. 
Berry.  I  told  him  several  parties  were  looking  after  that  and  they 
would  have  a  hard  time  to  get  it.  He  said  he  knew  a  party  who  had 
an  option  on  it  but  he  did  not  tell  me  who  the  party  was  at  the 
time.  Then,  after  an  inquiry  in  Courthouse  Square,  Scranton,  I 
met  him  and  he  said  the  judge  had  an  option  on  it. 

Q.  What  judge  did  he  say  had  an  option  on  it? — ^A.  Judge  Arch- 
bald. 

Q.  At  the  time  you  talked  with  John  Henrjr  Jones  was  anything 
said  about  the  way  of  getting  to  and  from  this  dump? — A.  rTot  at 
that  time. 

Q.  After  he  told  you  that  Judge  Archbald  had  an  option  on  it 
what  did  you  do?— A.  He  took  me  over  to  the  jiidge's  office,  just 
right  there  adjoining,  in  Courthouse  Square.  We  talked  it  over 
there  that  I  had  to  get  some  compensation  for  the  information  I 
gave  them,  and  talked  over  what  I  snould  get,  and  it  was  agreed  that 
we  should  have  some  papers  drawn  up  to  that  effect. 

Q.  Who  was  present  at  that  time? — ^A.  Judge  Archbald,  myself, 
and  John  Henry. 

Q.  That  was  in  Judge  Archbald's  office? — A.  Yes,  sir. 

Q.  What  discussion  did  you  have  about  what  you  were  to  get  out 
of  it  ? — A.  They  agreed  to  give  me  that,  and  I  agreed  to  take  it. 

Q.  Was  there  a  written  contract  drawn? — A.  Yes,  sir. 

Q.  When  and  where? — A.  In  City  Solicitor  Davis's  office.  Mu- 
nicipal Building. 

Q.  Was  it  drawn  the  same  day? — A.  Yes,  sir. 
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Q.  Who  was  there  with  you  at  the  time  it  was  prepared  ! — ^A.  The 
city  solicitor — Davis — and  the  stenographer  and  myself  and  John 
Henry. 

Q.  H{^d  you  agreed  in  Judge  Archbald's  office  upon  the  terms  of 
that  contract? — A.  Before  we  went  up  there;  yes,  sir. 

Q.  Why  did  John  Henry  Jones  take  you  to  Judge  Archbald's 
office  to  discuss  the  amount  you  were  to  receive? — A.  I  suppose  on 
account  of  the  judge  getting  the  option.  He  told  me  the  juoge  was 
getting  the  option  on  the  culm  bank. 

Q.  Look  at  the  paper  I  hand  you  [presenting  paper],  bearing 
date  the  25th  dav  of  April,  1911^  and  state  if  that  is  the  contract  you 
refer  to. — ^A.  (Examining.)  It  is. 

Mr.  Manager  Davis.  I  oner  that  in  evidence,  and  ask  the  Secretary 
to  read  it  into  the  record. 

The  President  pbo  tempore.  It  will  be  read. 

The  Secretai'y  read  as  follows : 

U.  S.  S.  Exhibit  88. 

Whereas  Fred  W.  Jones,  of  Scranton,  Pa.,  has  on  divers  occasions  rendered  valu- 
able services  to  me  in  the  matter  of  locating  and  secnring  a  culm  dump, 
located  in  the  borough  of  Mooslc,  Pa.,  between  Plains  No.  4  and  5 ;  and 
Whereas  in  consideration  of  said  services  It  was  agreed  that  upon  the  sale  and 
disposal  of  said  dump  said  Fred  W.  Jones  was  to  be  compensated : 
Now,  therefore,  I  hereby  agree  in  the  event  of  said  dump  being  sold  by  me  for 
a  sum  in  excess  of  twelve  thousand  dollars  ($12,000)  to  pay  said  Fred  W.  Jones 
6  per  cent  (6%)  of  the  amount  of  the  price,  and  In  the  event  of  said  dump 
being  sold  for  the  sum  of  twelve  thousand  dollars  ($12,000),  or  any  portion 
thereof,  I  agree  to  pay  to  said  Fred  W.  Jones  5  per  cent  (5%)  of  the  price  or 
sum  so  received. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  25th  day  of 
April,  A.  D.  1911. 

J.  Henbt  Jones,     [seal.] 
Fred  W.  Joites.       [seal.] 
Witness : 

R.  M.  Speich. 

Q.  (By  Mr.  Manager  Davis.)  After  that  agreement  had  been  made 
did  you  have  any  further  dealings  about  it? — A.  What  is  that  ques- 
tion again? 

Q.  After  that  agreement  had  been  made  and  delivered  to  you,  what 
further  connection,  if  any,  did  you  have  with  the  transaction? — A. 
I  only  told  him  I  loiew  a  party  who  might  buy  this  culm  dump.  He 
wanted  to  know  who  it  was,  and  I  told  him  Charles  Stone,  and  he 
called  him  up  several  times  on  the  telephone  at  his  home,  and  they 
met  at  Judge  Archbald's  office  and  talked  the  matter  over  there. 

Q.  Did  you  have  any  conversation  with  John  Henry  Jones  and 
Stone  other  than  in  Judge  Archbald's  office? — ^A.  Only  in  Judge 
Archbald's  office. 

Q.  What  conversation,  if  any,  did  you  have  in  Judge  Archbald's 
office  on  the  subject?— A.  Well,  in  regard  to  the  price  of  the  dump 
and  the  right  of  way  to  haul  from  the  ground  over  the  land  to  the 
Sauquoit,  who  wanted  to  sell  the  fuel ;  that  is,  in  case  we  bought  the 
dump. 

Q.  What  was  said  about  the  right  of  way  for  the  shipment?— 
A.  He  thought  at  the  point  it  started  it  was  the  D.  &  H.  Co.,  and 
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naturally  he  thought  the  D.  &  H.  might  stop  hauling  over  their 
ground. 

Q.  What  is  the  D.  &  H.  ?— A.  The  Delaware  &  Hudson  Coal  Co. 

Q.  Or  the  Delaware  &  Hudson  Railway  Co.? — ^A.  The  usual  term 
is  the  Delaware  &  Hudson  on  the  inside  and  the  Hudson  Coal  Co. 
on  the  outside. 

Q.  What  was  said  about  it? — ^A.  He  spoke  about  it  to  the  judge, 
and  the  judse  thought  it  was  not  an  easy  matter  to  settle  that  and 
draw  over  the  right  of  way.    He  thought  he  could  fix  it. 

Q.  With  whom-  did  the  judge  say  he  could  fix  it? — A.  Well,  he 
would  have  it  to  fix  with  the  D.  &  H.  Co.  That  is  what  we  talked 
about. 

Q.  Who  is  at  the  head  of  that  company? — ^A.  C.  C.  Rose. 

Q.  Is  that  company  controlled  by  the  Delaware  &  Hudson  Rail- 
road Co.? — ^A.  Yes,  sir. 

Q.  Had  John  Henry  Jones  said  anything  to  you  before  you  went 
to  Judge  Archbald's  office  about  this  Delaware  &  Hudson  right  of 
way? — ^A.  Not  then,  but  he  did  after  we  came  out  of  Judge  Arch- 
bald's  office. 

Q.  What  did  he  say  about  it? — A.  Stone  look^  at  the  prospects 
of  buying — him  and  John  Henry  and  me.  I  said  there  will  lye  a 
little  trouble  about  the  right  of  way.  Oh,  he  said,  the  judge  is  in  a 
position ;  he  thought  he  could  fix  that  all  right. 

Mr.  Manager  Davis.  That  is  all. 

Cross-examination  by  Mr.  Simpson  : 

Q.  What  do  you  mean  by  right  of  way  ? — A.  I  suppose  going  over 
another  party's  land. 

Q.  Then,  you  do  not  mean  by  right  of  way  what  everyone  else 
means  by  it — that  is,  the  roadway  of  a  railroad  company? — A.  A 
wagon  road,  if  you  have  to  come  over  the  D.  &  H.  Co.'s  lana. 

Q.  It  is  not  the  trackway  of  any  railroad  company  that  you  are 
talking  about? — ^A,  No,  sir. 

Q.  Do  you  not  know  that  the  Delaware  &  Hudson  Co.  had  no 
interest  whatever  in  the  surface  of  that  land,  but  only  mining  rights 
under  it  ? — A.  I  do  not. 

Q.  You  do  not  know  that? — A.  No,  sir. 

Q,  You  do  not  know  that  there  is  a  wagon  way  which  was  there 
for  many  years — more  years  than  you  are  old — and  is  used  by  any- 
body who  chooses  to  use  it? — A.  Not  that  I  know. 

(i.  That  you  do  not  know  ?— A.  No,  sir. 

Mr.  Simpson.  I  think  that  is  all. 

Q.  (By  Mr.  Manager  Davis.)  One  question,  Mr.  Jones.  Did  you 
ever  receive  any  compensation  when  this  property  was  sold? — ^A. 
No.  sir. 

Q.  You  have  realized  nothing  under  this  agreement  up  to  this 
time? — A.  No,  sir. 

Q.  (By  Mr.  Simpson.)  There  was  nothing  said  in  the  judge's 
presence  at  all  about  this  agreement  after  it  was  made,  was  there? — 
A.  He  come  back,  and  it  was  read  over  to  the  judge.  John  Henry 
and  me  come  back  and  read  it  over  to  the  judge,  and  it  was  satis- 
factory to  him. 

Q.  Did  you  not  testify  precisely  the  reverse  of  that? — A.  No,  sir. 
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Q.  Let  us  see  whether  you  did  or  not  I  am  reading  from  page 
1172,  gentlemen: 

Mr.  Jones.  John  Henry  stUd  that  he  would  give  me  something. 
Mr.  Webb.  Was  anj'thing  said  In  the  judge's  presence? 
Mr.  Jones.  Not  in  his  presence,  but  to  me. 

Is  that  a  mistake? — A.  Please  read  that  over  again. 
Q.  (Reading.) 

Mr.  Jones — 

That  is  yourself  testifying — 

John  Henry  said  that  he  would  give  me  something. 
Mr.  Webb.  Was  anything  said  in  the  judge's  presence? 
Mr.  Jones.  Not  in  his  presence,  but  to  me. 

That  is  correct? — A.  That  is  right. 

Q.  (By  Mr.  Manager  Davis.)  I  object  to  reading  only  that  portion 
of  the  testimony  to  the  witness.  *  You  were  asked  this  question  fol- 
lowing what  has  just  been  read : 

Mr.  Webb.  Then,  did  the  judge  simply  agree  that  you  should  have  some  pay 
for  your  part  in  the  transaction? 
Mr.  Jones.  Yes,  sir. 

Did  you  so  answer? — A.  Yes,  sir. 
Q.  You  were  further  asked : 

Mr.  Webb.  Did  he  know  you  and  John  Henry  Jones  were  going  to  Davlflfk 
office  to  get  this  contract  drawn? 

Mr.  Jones.  John  Henry  Jones  said  we  were  goUig  up  to  see  City  Solicitor 
Davia 

Mr.  WEBa  Was  that  In  the  presence  of  the  judge? 

Mr.  Jones.  Yes,  sir. 

Mr.  Webb.  Then,  the  judge  knew  where  you  had  gone? 

Mr.  Jones.  Yes,  sir. 

Did  you  so  answer? — A.  Yes,  sir. 

Mr.  Manager  Davis.  That  is  all. 

The  President  pro  tempore.  The  Senator  from  Missouri  [Mr. 
Reed]  has  asked  that  the  witness  be  interrogated  by  the  following 
question,  which  will  be  propounded  to  him  by  the  Secretary. 

The  Secretary  read  as  follows: 

What  price  was  asked  for  the  dump  by  Judge  Archbald? 

The  Witness.  $12,000  in  the  first  place,  and  I  think  reduced  to 
about  nine  or  ten  thousand.    I  could  not  say  exactly. 

Q.  (By  Mr.  Simpson.)  You  had  nothing  to  do  with  its  ultimate 
sale? — A.  No,  sir;  nothing  at  all  to  do  with  it. 

Mr.  Manager  Davis.  We  have  nothing  further  from  this  witness. 
He  may  be  discharged  so  far  as  the  managers  are  concerned. 

The  !Pr£Sident  pro  tempore.  And  also  so  far  as  the  counsel  for  the 
respondent  are  concerned  ? 

Mr.  Simpson.  All  right. 

The  PREsroENT  pro  tempore.  The  witness  may  be  finally  dis- 
charged. 

Charles  H.  Von  Storch  appeared,  and,  having  been  duly  sworn,  was 
examined  and  testified  as  follows : 

Mr.  Manager  Sterling.  I  believe  this  witness  is  here  under  an 
attachment  I  suppose  he  ought  to  be  discharged  from  it  before  we 
examine  him. 
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The  President  pro  tempore.  The  attachment  can  be  vacated. 

Mr.  Manager  jSteruno.  I  ask  to  have  the  attachment  vacated. 

The  PREsroENT  pro  tempore.  The  order  of  the  attachment  will  be 
vacated  at  the  request  of  those  who  moved  it. 

Q.  (By  Mr.  Manager  Sterling.)  What  is  your  name? — A.  Charles 
H.  Von  Storch. 

Q.  Where  do  you  live? — ^A.  Scranton,  Pa. 

Q.  How  long  have  you  lived  there  ? — A.  All  my  life. 

Q.  What  is  your  business? — A.  Attorney  at  law  and  president  of 
the  Providence  Bank. 

Q.  Where  is  the  Providence  Bank? — A.  It  is  in  a  suburb  of  Scran- 
ton,  about  2  miles  out  from  the  center  of  the  town. 

Q.  How  long  have  you  been  practicing  law  in  Scranton? — A. 
Since  1886  or  1887. 

Q.  Are  you  acquainted  with  Judge  Archbald  ? — ^A.  I  am. 

Q.  Do  you  know  John  Henry  Jones? — ^A.  Very  slightly. 

Q.  How  long  have  you  known  him? — ^A.  The  firat  time  I  ever 
saw  him  to  remember  was  in  December,  1909. 

Q.  Did  you  have  some  business  transaction  with  Jones  at  that 
time? — A.  Indirectly;  yes. 

Q.  Just  state  the  nature  of  the  business. — ^A.  Mr.  Jones  came  into 
my  ofSce  in  the  early  part  of  December,  1909 

Q.  Was  that  at  your  bank  or  at  your  office? — ^A.  To  my  law 
office,  and  began  to  talk  about  some  Central  American  timber  propo- 
sition. I  really  paid  very  little  attention  to  what  he  did  say  until 
he  produced  a  note  with  Judge  Archbald's  indorsement,  and  asked 
if  it  could  be  discounted  at  the  Providence  Bank.  I  douoted  a  little 
whether  the  note  was  genuine  or  not.  So  I  called  up  Judge  Arch- 
bald  to  see.  He  said  it  was  all  right  and  that  he  would  take  it  as 
a  favor  if  it  was  discounted.  So  I  told  Mr.  Jones  to  take  the  note 
to  the  bank.  That  is  about  all  the  business  I  have  had  with  Mr. 
Jones.   I  have  met  him  occasionally  on  the  street  since,  or  when  here. 

Q.  Was  Jones  a  depositor  or  customer  at  your  bank  at  that  time? — 
A.  No,  sir. 

Q.  Was  Judge  Archbald  a  depositor  or  customer  of  your  bank? — 
A.  I  think  not. 

Q.  How  far  from  your  office  is  your  bank? — A.  About  2  miles. 

Q.  Had  you  been  practicing  law  in  Judge  Archbald's  court? — 
A.  In  the  common  pleas  court  when  he  was  common  pleas  judge. 

Q.  Had  you  practiced  law  in  his  court  after  he  was  district 
judge? — A.  No,  sir. 

Q.  Had  you  had  any  litigation  in  his  court  on  your  own  account? — 
A.  One  case. 

Q.  When  was  that  ? — A.  Well,  that  ran  from  about  1904, 1  think, 
when  it  was  started,  until  finally  decided  about  January,  1909 ;  pos- 
sibly December,  1908. 

Q.  It  was  decided,  then,  in  the  same  vear  in  which  this  other  busi- 
ness transaction  occurred? — ^A.  I  think  it  was  in  January  of  that 
year.    The  note  was  discounted  in  December. 

Q.  Did  you  see  the  note  yourself? — A.  Yes,  sir. 

Q.  Can  you  describe  it? — A.  It  was  John  Henry  Jones,  maker, 
payable  to  Judge  Archbald,  and  indorsed  by  him. 

Q.  By  whoml— A.  By  R.  W.  Archbald. 
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Q.  And  for  what  amount? — ^A,  Five  hundred. 

Q*  Have  you  got  the  note? — ^A.  No,  sin  Oh,  the  bank  has  it 
It  was  here  yesterday,  I  believe,  with  the  cashier. 

Q.  Who  is  the  cashier? — ^A.  BoUin  B.  Carr. 

Q.  It  is  in  evidence  then.  Has  that  note  been  paid? — ^A.  No,  sir. 
It  has  been  reduced  slightlv. 

Q.  It  has  been  renewed  £rom  time  to  time? — ^A.  Yes,  sir. 

Q.  Every  90  days? — ^A.  Perhaps  60  or  90;  I  am  not  sure  about 
that. 

Q.  Who  has  paid  the  interest  ? — ^A.  I  understand  Mr.  Jones. 

Q.  And  the  mstallments  on  the  principal? — ^A.  Yes,  sir. 

Q.  Have  you  received  any  appointment  from  Judge  Archbald  in 
recent  years? — A.  I  was  appointed  receiver  in  bankruptcy  in  October, 
1910. 

Q.  That  was  the  October  following  the  discounting  of  this  note? — 

A.  Yes,  sir ;  following  the  discounting  of  the  note. 

Q.  Was  that  appointment  of  the  receivership  an  important  appoint- 
ment?—A.  It  was  probably  a  fifteen  or  twenty  thousand  dollar  busi- 
ness failure.  It  was  not  particularly  important.  I  was  soon  after 
elected  by  the  creditors,  when  thev  met,  as  trustee. 

Q.  Were  you  not  appointed  referee  in  bankruptcy? — ^A.  No,  sir. 

Q.  Just  receiver? — ^A.  Receiver. 

Mr.  Manager  Sterling.  Take  the  witness. 

Gross-examination  by  Mr.  Simpson  : 

Q.  You  are  president  of  the  Providence  Bank? — ^A.  Yes,  sir. 

Q.  That  bant  was  the  principal  creditor,  was  it  not,  in  the  bank- 
ruptcy proceeding? — A.  No,  sir. 

Q.  Was  it  a  creditor  in  that  proceeding? — A.  No,  sir.  Yes;  it  was. 
Yes.  No.  Well,  I  will  have  to  explain  that.  The  bank  had  some 
notes  in  which  the  bankrupt  was  liable  and  those  notes  are  still  being 
carried  by  the  indorsers  on  them  and  reduced  occasionally. 

Q.  The  bankrupt  was  the  maker  of  the  notes? — A.  I  think  so  in 
some  cases. 

Mr.  Simpson.  That  is  all. 

Redirect  examination: 

Q.  (By  Mr.  Manager  Sterling.)  Mr.  Von  Storch,  in  whose  hand- 
writing was  the  original  note? — A.  I  think  in  Judge  Archbald's,  or 
some  parts  of  it. 

Q.   lou  know  his  handwriting? — ^A.  Yes,  sir. 

Q.  Have  not  the  renewals  been  in  his  handwriting? — ^A.  I  have 
not  seen  them  all,  but  I  believe  so. 

Q.  All  you  have  seen  were  in  his  handwriting? — ^A.  Yes,  sir. 

Q.  And  all  indorsed  by  him  in  just  the  same  way? — A.  The  in- 
dorsements were  the  same. 

Q.  Going  back  to  the  litigation  which  you  had,  what  was  the 
nature  of  the  case. you  had  in  the  judge's  court? — ^A.  It  was  the  case 
of  the  Risden  Iron  Works  against  a  cousin  and  myself,  claiming  lia- 
bility as  directors  of  a  Montana  corporation  on  a  question  of  filing 
an  annual  statement. 

Q.  It  was  determined  in  your  favor? — A.  Yes,  sir. 
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Q.  Why  did  you  suspect  this  note  when  it  was  brought  to  you  by 
John  Henry  Jones  ? — ^A.  I  did  not  think  that  a  man  of  John  Henry 
Jones's  appearance  would  be  carrying  Judge  Archbald's  note  around. 

Q.  Still  you  recognized  the  handwriting? — ^A.  It  looked  like  it; 
yes- 

Q.  The  body  of  the  note  was  written  by  Judge  Archbaldf — ^A. 
Tes,  sir;  I  think  so. 

Q.  And  it  was  made  payable  to  him  ? — A.  Yes,  sir. 

Q.  Still  you  susijected  it  ? — ^A.  I  did. 

Q.  Did  you  inquire  what  it  was  given  for? — ^A.  I  did  not  inquire; 
I  was  told  that  by  John  Henry  Jones. 

Q.  What  did  he  say  it  was  given  for? — A.  To  pay  his  expenses  to 
Europe — ^London,  I  bJelieve — on  a  business  expedition  to  finance  some 
South  American  timber  proposition. 

Q.  That  was  the  Venezuela  proposition? — ^A.  I  presume  that 
was  it. 

Mr.  Manager  Sterling.  That  is  all. 

Recross-examination  by  Mr.  Simpson  : 

Q.  Mr.  Von  Storch,  was  there  any  appeal  taken  from  the  final 
judCTient  in  the  Risden  Iron  Works  case? — ^A.  No,  sir. 

Mr.  Simpson.  That  is  all. 

Mr.  Root.  Mr.  President,  I  wish  to  have  a  question  asked  that  I 
send  to  the  Chair. 

The  PREsroENT  pro  tempore.  The  Senator  from  New  York  presents 
a  question  which  he  desires  to  have  propounded  to  the  witness,  and 
the  Secretary  will  read  it  to  him. 

The  Secretary  read  as  follows: 

Why  did  you  not  obey  tlie  summons  of  the  Senate  to  appear  as  a  witness 
without  waiting  to  be  attached? 

The  Witness.  I  u'nderstood  that  was  settled  by  the  withdrawal  of 
the  attachment.    I  will  answer  the  question. 

The  President  pro  tempore.  The  witness  will  answer  the  question. 

The  Witness.  I  obeyed  the  summons  as  soon  as  I  could  after  get- 
ting the  official  notice,  which  was  about  11.30  Thursday  night, 

Q.  (By  Mr.  Manager  Sterling.)  You  had  been  summoned  long 
before  that  ? — A.  Yes,  sir. 

Q.  You  were  summoned  before  this  case  commenced  the  3d  of 
December? — ^A.  Yes,  sir. 

Q.  Had  you  been  excused? — A.  It  was  Mr.  Julian,  I  believe,  who 
served  the  summons,  and  I  thought  I  would  probably  get  further 
notice  when  they  needed  me.  I  have  a  telegram  or  two  from  Gen. 
Farr,  our  Congressman,  stating  to  come  on  further  notification.  I 
got  your  official  notice  and  I  telegraphed  Judge  Clayton  I  was  com- 
ing.   I  do  not  know  whether  he  received  it  or  not. 

Q.  That  was  Thursday  night? — A.  Yes,  sir;  Thursday  night. 

Q.  You  did  not  get  here  until  to-day? — A.  Last  night. 

Mr.  Manager  Clayton.  Mr.  President,  I  think  this  witness  ought 
not  to  be  penalized  under  the  circumstances.  The  Chair  knows  the 
difficulties  under  which  we  have  labored;  he  knows  the  multitude  of 
witnesses,  and,  as  Mr.  Von  Stordi  says,  I  think  that  his  Represent- 
ative in  Congress  had  agreed  to  noting  him  when  to  come.  He  says 
that  immediately  after  he  received  tne  notice  on  Thursday  he  en- 
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deavored  to  come  here.  I  think  that  his  case  does  not  call  for  any 
punishment  and  that  the  order  should  be  vacated. 

The  PRE8n)ENT  pro  tempore.    The  order  has  already  been  vacated. 

The  Senator  from  Missouri  [Mr.  Reed]  presents  a  question  which 
he  desires  to  have  propounded  to  the  witness,  and  the  Secretary  will 
read  it  to  him. 

The  Secretary  read  as  follows : 

How  much  was  involved  in  the  Risden  Iron  Works  case? 

The  Witness.  About  $10,000. 

Mr.  Beed.  Mr.  President,  I  have  a  further  question  to  ask. 

The  President  pro  tempore.  The  Senator  from  Missouri  presents 
a  further  question  to  be  propounded  to  the  witness,  which  will  be 
read  to  him  by  the  Secretary. 

The  Secretary  read  as  follows : 

Why  have  you  not  collected  the  Archhald  note? 

The  Witness.  Oh,  we  felt  no  great  anxiety  about  it  yet.  Instead 
of  collecting  it,  as  long  as  Mr.  Jones  is  paying^  moderately  on  it, 
we  would  rather  see  it  go  that  way  and  give  him  an  opportunity 
to  pay  if  he  can. 

The  President  pro  tempore.  The  Senator  from  Missouri  [Mr. 
Keed]  presents  a  further  question,  which  will  be  propounded  to  the 
witness,  and  which  the  Secretary  will  read  to  him. 

The  Secretary  read  as  follows : 

Is  Jones  regarded  as  financially  responsible? 

The  Witness.  I  think  not. 

The  PREsmENT  pro  tempore.  The  Senator  from  Missouri  [Mr. 
Beed]  presents  a  further  question,  which  will  be  propounded  to  the 
witness  by  the  Secretary. 

The  Secretary  read  as  follows : 

Who  are  you  then  indulging,  Archbald  or  Jones? 

The  Witness.  Archbald. 

The  President  pro  tempore.  Are  there  further  questions  to  be 
propounded  to  the  witness? 

Mr.  Manager  Sterling.  We  have  no  further  questions. 

The  President  pro  tempore.  Are  there  any  on  the  part  of  the 
respondent  ? 

Mr.  Simpson.  We  have  none. 

The  PREsmENT  pro  tempore.  Is  there  further  need  of  the  witness! 

Mr.  Manager  Sterling.  No,  sir. 

Mr.  Simpson.  There  is  none. 

The  PREsmENT  pro  tempore.  The  witness  will  be  finally  dis- 
charged. 

W.  W.  Kissinger  appeared,  and,  having  been  duly  sworn,  was 
examined  and  testified  as  follows: 

Mr.  Manager  Sterling.  Mr.  President,  the  testimony  of  this  wit^ 
ness  and  the  two  next  witnesses  relates  to  article  No.  7. 

[To  the  witness.]  Where  do  you  live,  Mr.  Kissinger? 

The  Witness,  Scranton,  Pa. 

Q.  (By  Mr.  Manager  Sterling.)  How  long  have  you  lived 
there  f — A.  About  30  years. 
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Q.  What  is  your  business? — ^A.  I  am  in  the  coal  business  now. 

Q.  How  long  have  you  been  in  the  coal  business! — ^A.  Six  or  eight 
years. 

Q.  What  did  you  do  before  that? — ^A.  I  worked  for  the  I^cka- 
wanna  Kailroad  in  their  coal  department. 

Q.  Are  you  acquainted  with  tfud^e  Archbald? — ^A.  Yes,  sir. 

Q.  How  long  have  you  known  hmi! — ^A.  Ever  since  I  have  been 
in  Scranton. 

.Q.  Are  you  connected  now  with  any  coal  company? — ^A.  Yes,  sir. 

Q.  What  company? — A.  Rissinger  Bros.  &  Co.  (Inc.),  the  Ridge- 
wood  Coal  Co.,  and  the  Yost  Mining  Co. 

Q.  Do  you  belong  to  anv  other  coal  company  or  are  you  connected 
with  any  other? — ^A.  Well,  I  have  some  stock  in  the  Evans  Min- 
ing^ Co. 

Q.  Did  you  at  one  time  have  connection  with  other  coal  com- 
panies?— ^A.  I  think  not — oh,  yes;  I  did  with  the  Old  Plymouth  Coal 
Co. ;  yes,  sir. 

Q.  Now,  what  was  the  Old  Plymouth  Coal  Co.?— A.  The  Old 
Plvmouth  Coal  Co.  was  a  washery  company — ^washing  coal  from  a 
culm  dump. 

Q.  What  connection  had  you  with  that? — ^A.  I  was  treasurer. 

Q.  How  long  were  you  treasurer? — ^A.  During  the  whole  period,  I 
think. 

Q.  Did  the  Old  Plvmouth  Coal  Co.  have  a  case  in  the  Federal  court 
at  Scranton  when  «fudge  Archbald  was  presiding  there  as  district 
judge? — ^A.  Yes,  sir. 

Q.  When  was  that  ? — A.  I  do  not  remember  the  year. 

Q.  Well,  about  what  time  was  it? — ^A.  It  was  several  years  ago. 

Q.  What  was  the  nature  of  that  suit? — ^A.  It  was  for  insurance. 

Q.  For  a  fire  loss? — A.  Yes,  sir. 

Q,  Against  whom  was  that  suit? — A.  Well,  there  were  about  a 
dozen  companies ;  I  do  not  remember  the  names  of  them. 

Q.  Who  was  your  attorney  in  tliat  suit? — ^A.  H.  C.  Reynolds. 

Q.  Did  you  have  charge  of  it  for  the  Old  Plyinonth  Coal  Co.  ? — 
A.  Well,  1  worked  with  Mr.  Reynold?.  Mr.  Reynolds  had  other 
attorneys  associated  with  him,  but  he  was  the  main  attorney. 

Q.  What  connection  did  John  T.  Lenahan  have  with  it? — A.  He 
was  associated  with  Mr.  Reynolds. 

Q.  He  was  one  of  your  attorneys  in  that  litisatioii? — A,  Yes,  sir. 

Q.  How  many  insurance  companies  were  invdved  in  the  suit? — A. 
About  a  dozen,  I  think. 

Q.  Was  it  in  one  suit,  or  was  it  brought  separately  against  the 
different  companies? — A.  I  do  not  remember  how  that'wa?,  but  they 
were  all  brought  together,  I  think,  and  they  were  brought  in  Luzerne 

Countv.  and  then  the  insurance  companv 

^  n  what  court? — ^A.  In  the  Luzerne  County  court,  and  the 
insurance  company  removed  some  of  those  suits  to  the  United  States 
court. 

Q.  Do  you  know  when  those  cases  were  removed  from  the  State 
to  the  Federal  court  ? — A.  No,  sir ;  I  do  not 

Q.  To  freshen  your  recollection,  I  will  ask  you  if  it  was  not  on 
October  3, 1908,  or  about  that  time? — A.  I  do  not  remember  the  time. 

Q.  Do  you  know  when  the  suit  was  tried? — ^A.  I  do  not  know  the 
exact  time ;  no,  sir. 
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Q.  Can  you  tell  the  month  or  the  year  in  which  it  was  tried  t — ^A. 
No ;  I  can  not  remember  the  month  nor  the  year. 

Q.  Well,  you  did  try  one  of  the  cases  ? — ^A.  Yes,  sir. 

Mr.  Simpson.  Mr.  l^resident,  we  are  quite  willing  that  the  man- 
ager may  put  in  the  docket  entries  as  found  in  the  printed  book,  if 
he  so  desires. 

Mr.  JVianager  Sterling.  In  that  connection,  I  want  to  prove  some 
of  these  facts  now. 

[To  the  witness.]  I  will  ask  you  if  it  was  on  October  3,  1908,  that 
the  case  went  from  the  Luzerne  County  court  to  the  Federal  court! 

The  Witness.  I  do  not  remember  the  date. 

Q.  (By  Mr.  Manager  Sterijng.)  Do  you  think  it  was  about  that 
time? — ^A.  I  do  not  remember  the  date. 

Q.  How  did  it  come  to  go  to  the  Federal  court  ? — A.  The  insurance 
companies  had  the  cases  removed  to  the  Federal  court. 

Q.  How  long  after  the  removal  to  the  Federal  court  was  it  until 
it  came  up  for  trial  ? — ^A.  I  do  not  remember. 

Q.  About  how  long? — A.  I  do  not  remember. 

Q.  Well,  was  it  five  years? — ^A.  I  do  not  remember  how  long  it 
was. 

Q.  You  know  it  was  not  five  years,  do  you  not? — A.  I  know  it 
was  not  five  years.    I  know  it  was  within 

Q.  Why  do  you  say  you  do  not  remember  when  it  was  only  four 
years  ago  the  case  was  tried  ? — A.  Well,  if  I  do  not  remember,  that 
IS  the  proper  thing  to  say,  is  it  not? 

Q.  Well,  you  certainly  know  something  about  when  it  was  that 
this  case  came  up  for  trial. — ^A.  I  suppose  these  matters  are  on 
record.    I  do  not  remember  the  time. 

Q.  I  want  your  recollection. — A.  I  do  not  remember. 

Q.  Can  you  give  the  year  ? — A.  No,  sir ;  I  can  not  give  the  year. 

Q.  Can  you  give  it  within  two  years  of  the  time? — ^A.  Well,  I 
judge  it  was  about  four  years  ago. 

Q.  Judge  Archbald  was  sitting  in  that  court  when  it  was  tried?— 
A.  Yes,  sir. 

Q.  And  during  the  trial  a  settlement  was  brought  about  of  all 
the  cases,  was  it  not  ? — ^A.  Yes,  sir. 

Q.  About  how  long  did  the  case  pend  from  the  time  it  was  re- 
moved to  the  Federal  court  until  the  settlement  came? — ^A.  I  do  not 
remember  how  long  it  was. 

Q.  About  how  long  was  it? — A.  A  couple  of  months,  I  guess- 
two  or  three  months. 

Q.  During  that  time,  while  the  case  was  pending  in  the  Fedenil 
«ourt,  did  you  have  some  conversation  with  Judge  Archbald  about 
m,  gold-mining  scheme  in  Honduras? — ^A.  Why,  we  had  some  con- 
versation ;  yes,  sir.    I  do  not  know  what  talk  it  was,  except  that 

Q.  Well,  it  was  while  the  case  was  pending  in  his  court? — A.  Well 
I  do  not  know  whether  it  was  or  not. 

Q.  Was  it  before  that  time? — A.  It  may  have  been. 

Q.  It  might  have  been  after  that  time? — ^A.  It  might  have  been 
«fter  or  it  might  have  been  before ;  I  do  not  remember. 

Q.  Were  there  any  writings  developed  from  those  conversations?— 
A.  All  that  I  know  is  that  I  had  a  writing  there;  a  letter  from  a 
■nan  in  New  York  that  he  was  coming  up. 
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Q.  Coming  up  to  Scranton  ? — A.  Yes. 

Q.  What  ror? — ^A.  Well,  about  this  gold-mine  proposition. 

Q.  Did  you  introduce  him  to  Jud^e  Archbald! — ^A.  Yes,  sir. 

Q.  He  talked  with  Judge  Archbald  about  it? — A.  Well,  several 
others ;  there  were  more  than  one 

Q.  Well,  did  he  talk  with  Judge  Archbald  about  it? — A.  Yes,  sir. 

Q.  Did  you  previously  talk  with  Judge  Archbald  about  it  ? — A.  I 
think  so;  yes,  sir. 

Q.  And  you  sent  for  the  man  in  New  York  who  was  the  promoter 
of  the  scheme  to  come  up  and  see  the  judge,  and  he  did  so? — A* 
Yes,  sir. 

Q.  Were  you  present  when  he  talked  to  the  judge  about  it? — ^A* 
Yes,  sir. 

Q,  What  was  said? — A.  I  do  not  remember  what  was  said.  We 
just  talked  in  a  general  way ;  that  was  all. 

Q.  Can  you  state  anything  that  was  said? — A.  No;  I  can  not  re- 
member anything  at  all. 

Q.  Can  you  state  the  substance  of  anything  that  was  said? — ^A. 
No,  sir. 

Q.  Did  Judge  Archbald  conclude  to  take  an  interest  in  it  at  that 
time? — A.  I  do  not  remember  whether  he  did  or  not 

Q.  Well,  did  vou  go  back  and  talk  to  Judge  Archbald  after  the 
New  York  man  had  left  ? — ^A.  I  do  not  remember  that,  either. 

Q.  Do  you  remember  whether  Judge  Archbald  did  finally  consent 
to  take  an  interest  in  it? — A.  Well,  I  do  not  know  whether  he  con- 
sented to  take  an  interest  in  it  or  not. 

Q.  You  know  he  did  take  an  interest  in  it,  do  you  not? — A.  I  know 
that  I  had  some  stock  transferred  to  Judge  Archbald ;  ves,  sir. 

Q.  How  did  you  come  to  transfer  stock  to  Judse  Archbald? — A, 
It  was  on  account  of  a  note  that  was  indorsed  by  Jud^e  Archbald,  a 
note  that  was  given  by  myself  and  indorsed  by  Mrs.  Sophia  J. 
Hutchison  and  Judge  Archbald.  I  think,  as  I  recollect  the  matter, 
I  wanted  to  do  something  in  this  promotion  or  help  alon^  with  this 
stock  business,  of  which  I  was  to  have  a  part,  and  the  judge  con- 
sented to  indorse  a  note,  which  I  was  also  to  have  indorsed  by  Mrs. 
Sophia  J.  Hutchison. 

Q.  What  was  the  amount  of  that  note  ? — A.  Twenty-five  hundred 
dollars. 

Q.  It  was  made  by  you? — A.  It  was  made  by  me. 

Q,  By  whom  was  it  written  ? — A.  I  do  not  remember  by  whom  it 
was  written — it  wa^  written  by  myself,  I  suppose. 

Q.  Have  you  got  the  original  note? — A.  No,  sir. 

Q,  Where  is  it  ? — A.  I  do  not  know  where  it  is. 

Q.  Did  you  pay  it  oflf? — A.  Yes,  sir. 

Q.  Did  you  pay  the  note,  or  just  renew  it? — A.  I  paid  the  note. 

Q.  Is  the  note  paid  now  ? — A.  Yes,  sir. 

Q.  When  was  it  paid? — A.  It  was  paid  within  about  a  month. 

Q.  A  month  ago? — A.  Yes,  sir. 

Q.  You  did  renew  it  a  number  of  times? — A.  Yes,  sir;  I  renewed 
it  a  number  of  times. 

Q.  How  often? — A.  Well,  whenever  it  came  due  I  renewed  it. 

Q.  Every  three  months  for  the  last  four  years? — A.  Yes,  sir. 

Q.  When  you  renewed  it  the  first  time  what  did  you  do  with  the 
original  note? — A.  I  have  no  recollection  about  it. 
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Q.  Have  you  looked  for  it? — A.  I  do  not  think  I  had  the  origintl 
note. 

Q.  You  renewed  it,  did  you  not? — A.  Yes,  sir. 

Q.  Did  ^ou  not  take  up  the  old  note? — ^A.  I  think  the  note  wts 
held  as  a  judgment. 

Q.  Was  it  a  judgment  note? — A.  I  think  it  became  a  judgment 
note ;  yes,  sir. 

Q.  And  was  filed  in  the  court  there  and  judgment  confessed  on 
it? — ^A.  I  think  so;  yes,  sir. 

Q.  Now,  the  body  of  the  note  was  written  by  Judge  Archbald,  was 
it  not? — A.  Well,  I  do  not  know  about  that,  whether  it  was  or 
whether  I  wrote  it  myself. 

Q.  To  whom  was  the  note  payable? — ^A.  It  was  payable  to  Mrs. 
Sophia  J.  Hutchison  and  Jud^e  Archbald — ^R.  W.  Archbald. 

Q.  Who  is  Sophia  J.  Hutchison? — ^A.  Mj  mother-in-law. 

Q.  Where  does  she  live? — A.  Scranton,  Fa. 

Q.  As  I  understand  it,  you  gave  a  note  of  $2,500  to  Judge  Arch- 
bald and  to  your  mother-m-law  ? — A.  Yes,  sir, 

Q,  About  November,  1908? — A.  I  do  not  recollect  the  date  of  it 

Q.  And  then  Judge  Archbald  and  Mrs.  Hutchison,  your  mother- 
in-law,  indorsed  the  note.  What  did  you  do  with  it  then? — A.  I 
had  the  note  discounted. 

Q.  At  the  bank? — ^A.  Yes,  sir. 

Q.  And  by  paying  the  -note,  you  mean  that  you  went  to  the  bank 
and  paid  it  off  there? — A.  Yes,  sir. 

Q.  Did  you  give  Judge  Archbald  any  money  for  that  note? — A. 
No.  sir. 

Q.  Or  did  any  money  pass  from  him  to  you  for  it? — A.  No,  sir. 

Q.  How,  then,  did  that  note  pass  as  a  consideration  for  any  inter- 
est in  the  gold-mining  project  ? — A.  Well,  he  was  an  indorser  on  the 
note,  and  tnat  I  considered  some  consideration  afterwards. 

Q.  Well,  he  did  not  pay  any  of  it? — ^A.  No,  sir. 

Q.  You  paid  it  all  yourself  ? — A.  I  paid  it  all  myself. 

Q.  But  you  did  give  him  some  stock,  did  you  not,  in  that  Honduras 
mining  scheme? — A.  Yes,  sin 

Q.  How  much? — A.  Well,  I  do  not  remember  how  much  it  was. 
The  secretary  of  the  company  is  here  and  he  can  state. 

Q.  Have  you  a  recollection  of  about  how  much? — ^A.  No,  sir. 

Q.  How  much  did  you  agree  to  give  him  ? — A.  I  do  not  remember 
anything  about  the  agreement. 

Q.  Do  you  remember  anything  that  was  said  at  the  time  you  talked 
with  him,  or  at  the  time  you  and  the  New  York  man  talked  to  him 
about  how  much  stock  he  was  to  take  ? — ^A.  No,  sir ;  I  do  not  remem- 
ber. 

Q.  What  was  the  face  value  of  the  stock? — ^A.  The  face  value  of 
the  stock  was  $20  a  share. 

Q.  Do  you  remember  how  many  shares  were  given  to  Judge  Arch- 
bald?— A.  No,  sir. 

Q.  Was  there  more  than  one  kind  of  stock? — A.  Yes^  sir. 

Q.  Preferred  and  common? — A.  Common  and  preierred  stock; 
yes,  sir. 

Q.  Do  you  know  which  kind  Judge  Archbald  took? — A.  No;  I  do 
not  remember. 


IMPBACHMENT  OF  BOBBBT  W.  ABCHBALD.  775 

Q.  Did  he  take  some  of  both  kinds? — A.  I  do  not  remember  that 
either. 

Q.  Now,  give  us  vour  best  recollection  as  to  the  number  of  shares 
that  Judge  Archbald  was  to  get  in  this  arrangement  you  had  with 
him. — ^A.  I  have  not  got  any  recollection  about  it  at  all, 

Q.  How  is  that? — A.  I  have  not  got  any  recollection  about  how 
much  it  was  at  all. 

Q.  You  testified  before  the  Judiciary  Committee,  did  you  not?-^ 
A.  Yes,  sir. 

Q.  You  testified  there  that  there  was  issued  to  Judge  Archbald 
about  $800  worth  of  stock  at  its  face  value,  did  you  not  ? — ^A.  I  testi- 
fied there  from  my  memory,  and  it  might  not  have  been  right. 

Q.  Did  you  not  testify  then  that  about  40  shares  had  been  issued 
to  him? — A.  I  do  not  know.  Whatever  I  testified  may  not  have 
been  right. 

Q.  You  remember  you  were  (questioned  about  it? — A.  Yes;  I  know. 

Q.  And  after  you  were  questioned  about  it  did  you  look  the  matter 
up  in  the  stock  book? — ^A.  I  have  got  my  own  certificates,  and  I  be- 
lieve the  secretary  of  the  company  is  here  and  he  can  tell  how  much 
has  been  issued  to  Judge  Archbald,  but  I  do  not  remember. 

Q.  Have  you  looked  to  see  how  much  it  was? — A.  No,  sir. 

Q.  Well,  you  are  the  president  of  this  company,  are  you  not? — A. 
Yes,  sir. 

Q.  What  is  the  title  of  the  company? — ^A.  The  Scranton-Honduras 
Mining  Co. 

Q.  Is  it  incorporated? — A.  Yes,  sir. 

Q.  And  you  are  the  president? — A.  Yes,  sir. 

Q.  How  many  shares  of  this  stock  have  you  in  it? — ^A.  Here  are 
my  certificates. 

Q.  Well,  how  many  shares  have  you? — A.  There  are  37J  shares  of 
the  common  in  one  certificate,  458  common  in  another  certificate,  and 
33  shares  of  preferred  in  another  certificate. 

Q.  That  is  all  the  stock  you  have  ? — A.  Yes,  sir. 

Q.  Something  like  500  shares? — A.  Yes,  sir. 

Have  you  paid  any  money  for  that  stock  at  all? — A.  Yes,  sir. 
How  much  ? — A.  I  do  not  remember  now  how  much  it  was. 

Mr.  Keed.  We  can  not  hear,  Mr.  President. 

The  Witness.  I  do  not  remember  just  how  much  it  was. 

Q.  (By  Mr.  Manager  Stekling.)  Have  you  paid  any  money  on 
that  stock  outside  of  what  you  got  on  this  $2,500  note  that  the  judge 
Indorsed  ? — A.  I  think  I  did ;  yes,  sir. 

Q.  Well,  how  much  ? — A.  Well,  I  do  not  remember  how  much  that 
was,  either. 

Q,  Have  you  got  any  idea? — A.  No,  sir. 

Q.  Not  the  remotest  idea? — A.  No,  sir. 

Q.  Was  it  $50,000?— A.  I  know  it  was  not  $50,000. 

Q.  Was  it  $20,000?— A.  I  know  it  was  not  $20,000. 

Q.  Was  it  $5,000?— A.  No,  sir. 

Q.  What  did  vou  do  with  the  $2,500  when  you  discounted  this 
note  at  the  bank  ? — A,  The  bulk  of  that  went  to  pay  for  the  stock. 

Q.  The  bulk  of  it— how  much  is  "the  bulk"  of  it?— A.  I  do  not 
remember  just  how  much. 

Q,  About  how  much? — A.  Well,  probably  about  $2,000  of  it 
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Q.  Now,  that  went  altogether  on  your  stock? — ^A.  It  went  to  pay 
for  the  stock  I  held  at  that  time. 

Q.  Did  it  go  to  pay  anythinff  on  the  shares  that  were  issued  to 
Judge  Archbald? — A.  Well,  I  do  not  know  how  Aat  was.  I  tiiink 
they  were  issued  to  Judge  Archbald  afterwards. 

Q.  How  is  that? — ^A.  I  think  what  was  issued  to  Judge  Archbald 
I  issued  to  Jud^e  Archbald  afterwards. 

Q.  Yes;  I  think  they  were  issued  afterwards;  but  where  did  you 
send  this  money  that  you  got  on  the  note  ? — ^A.  It  went  to  New  York. 

Q.  To  this  man  whom  you  had  come  to  Scranton  ? — ^A.  Yes,  sir. 

Q.  What  is  his  name  ? — A.  Kussell. 

Q.  And  you  do  not  know  just  how  much  you  sent?  Was  it  as 
much  as  $2,000? — A.  Well,  I  would  not  swear  to  that;  but  I  think 
it  probably  was ;  yes,  sir. 

Q.  Do  you  say  none  of  that  was  to  be  applied  on  the  stock  that 
was  issued  to  Judge  Archbald? — ^A.  Well,  it  was  applied  on  the 
stock  that  I  held. 

Q.  That  you  held  ? — A.  Yes,  sir. 

Q.  Is  the  stock  which  Judge  Archbald  received  a  part  of  the 
stock  which  had  been  issued  to  you? — ^A.  Yes,  sir. 

Q.  So,  after  he  indorsed  this  note  for  $2,500,  you  issued  to  him, 
under  date  of  February  27,  1909,  certificate  No.  6,  for  42  shares  of 
the  preferred  stock,  did  you  not? — A.  I  do  not  remember  what  it 
was  or  how  much,  but  it  was  issued. 

Q.  Would  you  say  that  was  about  the  time? — A.  Yes,  sir. 

Q.  Did  Judge  Archbald  give  you  any  money  at  the  time  the  stock 
was  delivered?— A.  No,  sir. 

Q.  Then,  again  on  certificate  No.  9,  you  transferred  42  shares  of 
the  common  stock  on  February  27,  1909,  the  same  date  as  the  other, 
did  you  not? — ^A.  It  probably  was  September  27,  because  that  is 
the  date  of  my  certificate. 

Q.  February  27,  you  mean? — A.  February  27,  and  they  were 
probably  split  on  that  day. 

Q.  So  on  that  date  you  issued  to  him  84  shares  of  stock  alto- 
gether— A.  I  do  not  remember  how  much  it  was.  • 

Q.  Did  you  deliver  it  to  him  in  person? — A.  I  do  not  remember 
that  either. 

Q.  Did  he  pay  you  any  money  for  it? — ^A.  No,  sir. 

Q.  Did  he  give  you  a  note  for  it  ? — ^A.  No,  sir. 

Q.  And  has  he  paid  you  any  money  or  given  you  any  note  for  it 
since  that  time? — A.  ifo,  sir. 

Q.  Did  he  tell  you  he  would  pay  you  for  it? — ^A.  No,  sir. 

Q.  Do  you  expect  him  to  pay  you  for  it? — A.  No,  sir. 

Q.  And  this  note  of  $2,500  which  he  indorsed,  you  paid  all  of 
that  yourself? — A.  Yes,  sir. 

Q.  He  never  paid  any  part  of  the  principal  or  the  interest? — 
A.  No,  sir. 

Mr.  PoMERENE.  Mr.  President,  I  submit  the  question  which  I  send 
to  the  desk. 

Q.  (By  Mr.  Manager  Sterling.)  When  was  this  corporation 
formed  ? — A.  I  do  not  remember  when  it  was  formed. 

Q.  Well,  was  it  formed  about  the  time  that  you  had  this  conver- 
sation with  Judge  Archbald? — ^A.  The  secretary  of  the  company  has 
the  books,  and  he  can  tell  you  the  time  it  was  formed. 
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Q,  Let  me  refresh  your  recollection.  Was  it  not  organized  Novem- 
ber 10, 1908? — A.  I  do  not  remember. 

Q.  And  was  it  not  just  about  that  time  that  the  man  from  New 
York  came  up  there  and  had  the  conference  with  you  and  Judge 
Archbald? — A.  I  think  it  was  before  that  that  the  man  came  up. 

Q.  Before  the  corporation  was  organized? — ^A.  Yes,  sir. 

Q.  It  was  probably  in  October  that  he  was  up  there? — A.  In 
Sentember.    . 

Q.  You  think  it  was  as  early  as  September? — A.  Yes,  sir. 

Q.  And  this  note  for  $2,500,  whicn  was  made  pavaole  to  Judge 
Archbald  and  your  mother-in-law,  and  indorsed  by  them,  was  dated 
November  28, 1908,  was  it  not? — A.  I  do  not  remember  the  date. 

Q.  Would  you  tnink  about  that  time? — A.  I  think  the  banker  has 
the  date  of  the  note. 

Q.  Well,  we  will  prove  that  by  him.  That  note  you  took  to  the 
Providence  Bank  ? — ^A.  No,  sir. 

Q,  What  bank  was  it? — ^A.  The  CJounty  Savings  Bank. 

Q.  The  County  Savings  Bank.  Did  they  discount  it  right  away  ? — 
A.  I  do  not  remember  wnether  they  did  or  not. 

Q,  Do  you  not  remember  that  they  inquired  who  Mrs.  Hut<!hison 
was? — ^A.  I  do  not  remember. 

Q.  Did  you  not  write  to  some  real  estate  men  down  at — where 
docs  she  live? — A.  She  lives  in  Scranton. 

Q.  Did  you  write  a  letter  to  some  real  estate  men  inquiring  as  to 
her  financial  standing  which  you  presented  to  the  oank? — A.  I 
think  there  was  an  inquiry ;  yes,  sir. 

Q.  Well,  who  made  the  inquiry  ?— A.  I  do  not  know. 

Mr.  Manager  Sterling.  Mr.  President,  is  there  pending  a  question 
submitted  by  a  Senator? 

.  The  PREsmBNT  fro  temfobe.  The  Senator  from  Ohio  [Mr.  Pom- 
erenel  presented  a  question,  which  will  be  read  to  the  witness  by  the 
Secretary. 

The  Secretary  read  the  question,  as  follows : 

At  the  time  of  the  trial  of  the  case  of  the  Old  Plymouth  Goal  Go.  v.  The 
Equitable  Fire  &  Marine  Insurance  Go.,  did  the  defendant  or  its  officers  or 
attorneys  know  that  you  and  Judge  Archbald  were  engaged  in  the  gold>mlnlng 
enterprise  in  Honduras? 

The  Witness.  I  do  not  think  that  any  of  the  others  concerned 
had  anything  to  do  with  it  but  myself. 

Q.  (By  Mr.  Manager  Stesiling.)  Now,  I  will  ask  you,  Did  you 
not  yourself  write  a  letter  to  Crisman  &  Myers,  dated  December 
4,1908? 

Mr.  PoMEBENE.  Mr.  President 

The  President  pbo  tbmpose.  The  witness  will  repeat  his  answer. 
He  was  not  heard. 

Mr.  PoMEBENE.  Mr.  President,  I  do  not  think  the  witness  an- 
swered the  question  as  it  was  asked. 

The  PREsmENT  pro  tempore.  The  question  will  be  again  pro- 
pounded and  the  witness  will  answer  the  question.  Mr.  Witness,  if 
you  do  not  understand  it,  read  it  again.  Answer  the  question  as 
propounded. 

Tne  Witness  (after  examining  the  question).  Only  myself  knew 
about  that. 
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Mr.  Smith  of  Maryland.  Mr.  President,  please  have  the  question 
stated  a^in. 

The  President  pro  tempore.  The  Secretary  will  again  read  the 
question  and  the  answer  of  the  witness  will  then  be  read  by  the 
Eeporter. 

The  Secretary  again  read  the  question,  as  follows : 

At  the  time  of  the  trial  of  the  case  of  the  Old  Plymouth  CJoal  Co.  v.  The 
Equitable  Fire  &  Marine  Insurance  Ck>.  did  the  defendant  or  its  officers  or 
attorneys  know  that  you  and  Judge  Archbald  were  engaged  in  the  gold-mining 
enterprise  in  Honduras? 

The  President  pro  tempore.  Now,  the  Reporter  will  read  the  reply 
which  the  witness  made. 

The  Reporter  read  as  follows : 

The  Witness.  Only  myself  knew  about  that. 

Q.  (Bj^  Mr.  Manager  Sterling.)  Now,  Mr.  Rissinger,  does  not  the 
letter  which  I  hand  you  refresh  your  recollection  that  the  bank  re- 
fused to  discount  the  note,  at  first,  until  they  had  made  inquiry  about 
Mrs.  Hulchison^s  financial  standing? — A.  I  recollect  about  an  in- 
quiry, since  you  speak  of  it. 

Q.  Just  look  at  the  letter  and  state  if  it  is  not  a  copy  of  the  letter 
which  that  real-estate  firm  wrote  you  on  the  subject. — ^A.  (After  ex- 
amining letter.)  Well,  it  may  be  a  copy  of  the  letter,  but  I  do  not 
know  wnether  it  is  or  not. 

Q.  It  is  addressed  to  you,  is  it  not? — A.  Yes,  sir. 

Q.  Signed  by  Crisman  &  Myers? — A.  Yes,  sir. 

Q.  And  dated  Decentber  4,  and  it  states  that  the  property  which 
your  mofher-in-law  owns  up  in  that  town  is  worth  about  $18,000, 
does  it  not  ? — A.  Yes,  sir. 

Mr.  Manager  Sterling.  I  will  ask  that  the  letter  be  read,  Mr. 
President. 

[To  counsel  for  the  respondent.]  Do  you  wish  to  see  it,  gentlemen! 

Mr.  Simpson.  No. 

Mr.  Manager  Sterling.  I  will  have  the  Secretary  read  the  letter. 

The  Secretary  read  the  letter,  marked  "  U.  S.  S.  Exhibit  No.  89," 
as  follows: 

U.  S.  S.  Exhibit  <S9. 

LCrlsman  &  Mvers,  real  estate,  Are,  plate-glass,  and  boiler  insurance ;  collections  and 
loans.  Renting  a  specialty.  New  telephone  1533.  Residence,  No.  266  Chestnat 
Avenue ;  No.  313  Rutter  Avenue,  Kingston,  Pa.     Rooms  44  and  46  Wells  Building.] 

Wilkes-Babbe.  Pa.,  December  4i  19(^' 
Mr.  W.  \V.  RissiNOEB. 

Deab  Sib:  We  estimate  [that]  the  properties  of  Mrs.  Sophia  J.  Hutchison, 
locnted  in  the  boroughs  of  Kingston  and  Donanciton,  Luzerne  Ck)unty,  Pa., 
to  be  worth  at  least  eighteen  thousand  ($18,000)  dollars. 

Very  truly,  yours,  Cbisman  &  Mtehs. 

Q.  (By  Mr.  Manager  Sterling.)  You  do  remember  gettinff  that 
letter? — A.  I  remember  of  some  such  letter.  I  do  not  know  wnether 
that  is  a  copy  of  it  or  not. 

Q,  I  will  ask  you  if  this  note  which  you  took  to  the  bank  was 
not  a  plain  promissory  note,  and  they  refused  to  accept  it? — ^A.  I 
do  not  remember  whether  it  was  or  not. 
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Q.  And  when  the^  refused  to  accept  it,  did  they  not  say  that,  if 

Jou  would  bring  a  jud^ent  note  and  the  report  with  reference  to 
Irs.  Hutchison  was  satisfactory,  they  would  discount  it  for  you? — 
A.  I  do  not  remember,  except  that  they  got  a  jud^ent  note  I  know. 

Q.  They  gave  you  a  judgment  note  and  put  it  in  judgment? — 
A.  Yes,  sir. 

Q.  Against  whom? — ^A.  Against  myself  and  Mrs.  Hutchison. 

Q.  Was  the  judgment  confessed  against  Judge  Archbald? — A. 
No.  sir. 

Q.  Although  he  had  indorsed  the  note  with  you  and  Mrs.  Hutch- 
ison?— ^A.  Yes,  sir. 

Q.  Why  was  not  judgment  taken  against  Judge  Archbald  also  ? — 
A.  Well,  I  do  not  know;  they  did  not  ask  for  it  m  that  way. 

Q.  Could  they  have  taken  it  against  Judge  Archbald  on  that 
note? — ^A.  I  do  not  know. 

Q.  Did  you  have  any  conference  with  the  bank  about  not  taking 
the  judgment  against  the  judge? — A.  Well,  I  do  not  remember  that 
I  asKed  them  questions  about  it,  except  that  I  gave  it  the  way  they 
asked  for  it. 

Q.  How  is  that? — A.  I  do  not  remember  that  I  asked  any  ques- 
tions about  it,  except  that  I  gave  it  to  them  the  way  they  asked  for  it. 

Q.  So  you  do  remember  now  that  you  changed  the  form  of  the 
note  from  a  plain  note  to  a  judgment  note? — ^A.  I  do  not  know 
whether  I  changed  it  or  whether  that  is  the  way  it  was. 

Q.  You  say  John  T.  Lenahan  was  one  of  your  attorneys  in  the 
Old  Plymouth  Coal  Co.  case  in  that  suit  pending  before  the  judge? — 
A.  Yes,  sir. 

Q.  Did  you  present  this  $2,500  note  to  anybody  else  for  discount 
before  you  took  it  to  the  savings  bank? — ^A.  I  did  not  present  it  to 
John  T.  Lenahan,  but  I  think  I  asked  him  about  it. 

Q.  You  did  what? — ^A.  I  think  I  asked  John  T.  Lenahan  about  it. 

Q.  What  did  you  ask  him  about  it? — A.  I  asked  him  if  he  could 
have  his  bank  at  Wilkes-Barre  discount  the  note. 

Q.  You  told  him  what  it  was? — A.  I  think  I  told  him  what  in- 
dorsers  I  would  get  on  it,  or  something. 

Q.  Were  they  not  already  on  it? — A.  I  do  not  think  that  I  had 
any  note.    I  simply  asked  him  about  it. 

Q.  And  did  you  not  show  him  the  note? — A.  I  do  not  think  so. 

Q.  And  tell  him  that  Judge  Archbald  was  an  indorser? — A.  I 
do  not  think  so. 

Q.  Did  you  tell  him  the  amount? — A.  I  do  not  remember. 

Q.  Did  you  tell  him  what  the  note  was  given  for? — A.  I  do  not 
remember  that,  either. 

Q.  Did  he  not  ask  you,  then,  why  you  did  not  discount  the  note 
in  your  town,  and  did  you  not  tell  him  that  you  had  tried  to  do  so 
and  could  not? — A.  I  do  not  remember. 

Cross-examination  by  Mr.  Simpson: 

Q.  Mr.  Kissinger,  the  Scranton-Hondur^s  Mining  Co.  was  a  sub- 
company,  was  it  not? — A.  Yes,  sir. 

Q.  Tne  original  concession  granted  by  the  legislative  authority 
of  Honduras  was  to  an  entirely  different  company? — A.  Yes,  sir. 

Q.  And  you  got  a  subconcession  from  this  original  company? — A. 
Yes,  sir. 
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Q.  Did  this  Scranton-Honduras  Mining  Co.  hold  any  meetings  I — 
A.  Yes,  sir. 

Q.  Where  did  it  hold  its  meetings  ? — A.  It  held  them  in  the  oflke 
of  John  K.  Wilson. 

Q.  Did  it  have  any  bank  account? — A.  Well,  it  transacted  some 
business. 

Q.  Answer  my  question,  please.  Did  it  have  any  bank  account! — 
A.  (After  a  pause. ^  Well,  money  went  through  the  bank.  I  do  not 
recollect  about  the  bank  account,  but  money  went  through  the  bank. 

Q.  Money  went  through  the  bank.  Whose  bank  account  was  it 
that  it  went  through  ? — ^A.  I  think  the  money  was  paid  to  New  York. 

Q.  Paid  to  New  York?— A.  Yes. 

Q.  You  said  you  do  not  think  you  paid  the  whole  $2,500  to  New 
York.  Did  any  part  of  that  $2,500  come  back  to  Judge  Archbald  at 
all! — A.  No,  sir. 

Q.  Who  kept  the  balance  of  it,  whatever  it  was! — A.  I  did.    . 

Q,  Have  there  been  any  profits  made  by  that  company! — A.  No, 
sir. 

Q.  In  point  of  fact,  is  it  not  true  that  a  party  was  sent  down  to 
investigate  the  matter  in  Honduras  and  he  found  the  title  was  de- 
fective?— A.  I  think  so;  yes,  sir. 

Q.  So  that  so  far  as  concerns  anything  coming  out  of  the  matter, 
there  is  simplv  outstanding  a  company  called  the  Scranton-Honduras 
Mining  Co.  that  has  issued  a  lot  of  stock  and  as  to  which  there  is 
nothing  in  it.    Is  not  that  correct! — ^A.  It  issued  some  stock. 

Q.  It  issued  some  stock? — A.  Yes.  I  do  not  ^ow  how  much  was 
issued. 

Q.  The  balance  of  the  stock  which  you  got,  a  part  of  which  you 
gave  to  Judge  Archbald  and  part  of  which  Mr.  Sussell  got,  was  kept 
in  the  company's  treasury  as  treasury  stock,  was  it  not! — ^A.  I  do 
not  rememoer  as  to  that    Probably  that  is  so. 

Q.  The  proceeds  of  that  note  and  the  moneys  of  your  own,  what- 
ever amount  it  was  that  was  paid,  was  paid  by  you  directly  to  this 
man  Russell,  that  you  speak  of,  was  it  not  ? — ^A.  Yes. 

Q.  What  connection,  if  anj^,  was  there  between  the  trial  of  the  old 
Plymouth  Coal  Co.  case  against  those  various  insurance  companies 
and  this  Honduras  matter?— A.  Nothing  at  all. 

Mr.  Simpson.  That  is  all. 

Redirect  examination  by  Mr.  Manager  Sterling: 

Q.  The  corporation  is  still  in  existence,  is  it  not! — A.  Which  cor- 
poration? 

Q.  This  coal-mining  corporation.  A.  No,  sir. 

Q.  When  did  it  dissolve? — A.  I  do  not  believe  that  it  has  ever 
formallv  dissolved,  but 

Q.  They  just  stopped  mining  gold A.  Do  you  mean  the  gold- 
mining  company  ? 

Q.  Yes;  the  gold-mining  company. — A.  The  corporation  is  in  ex- 
istence, but  there  has  never  been  anything  done  with  it.  It  is  for- 
mally in  existence,  but  in  reality  it  is  not. 

Mr.  Manager  Sterling.  That  is  all. 

The  PftESTDBNT  PRO  TEMPORE.  The  witness  is  finally  discharged. 
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Mr.  Wallace  M.  Kuth  appeared. 

Mr.  Manager  Sterling.  Mr.  President,  I  think  this  witness  also  is 
here  on  an  attachment.  So  far  as  we  know,  we  have  no  objection  to 
his  being  discharged  from  the  attachment. 

The  fttESiDENT  PRO  TEMPORE.  Upon  the  suggestion  of  the  managers 
the  attachment  will  be  vacated. 

Wallace  M.  Ruth,  being  duly  sworn,  was  examined  and  testified 
as  follows : 

Q.  (By  Mr.  Manager  Sterling.)  What  is  your  full  name? — A. 
Wallace  M.  Ruth. 

Q.  Where  do  you  live? — A.  Scranton,  Pa. 

Q.  What  is  your  business  ? — A.  Cashier,  County  Savings  Bank. 

Q.  How  long  have  you  been  cashier  of  that  bank? — ^A.  Since  last 
May. 

Q.  Were  you  connected  with  the  bank  in  November  and  December, 
1908?— A.  I  was. 

Q.  In  what  capacity? — A.  Assistant  cashier. 

Q.  Have  you  here  the  records  of  the  bank  during  that  time — the 
discount  records? — A.  I  have  a  copy. 

Q.  I  wish  you  would  look  and  see  whether  or  not  a  $2,500  note  was 
discounted,  the  note  being  made  by  W.  W.  Rissinger  to  Judge  Robert 
W.  Archbald  and  Mrs.  Hutchison. — A.  The  records  of  the  bank  show 
that  on  December  12,  1908,  we  discounted  a  $2,500  note  made  by 
W.  W.  Rissinger  and  indorsed  by  R.  W.  Archbald  and  Sophia 
Hutchison.    The  date  of  the  note  was  November  28,  1908. 

Q.  What  was  the  date  of  the  note?— A.  November  28,  1908. 

Q.  When  the  note  was  first  presented  to  the  bank  for  discount,  in 
what  form  was  it? — ^A.  Just  as  I  have  read  it  oflf  to  you. 

Q.  Was  it  a  judgment  note  at  that  time? — A.  Ko,  sir;  an  ordi- 
nary promissory  note. 

Q.  What  was  done  with  reference  to  the  form  of  the  note  after 
that,  and  why  ? — A.  Mr.  Rissinger  offered — or  possibly  I  asked  him, 
not  knowing  Mrs.  Hutchison  very  well,  she  being  a  woman — ^he 
offered,  I  thmk,  her  judgment  note  to  be  entered  of  record  in  Luzerne 
County,  where  her  property  was. 

Q.  Was  that  in  addition  to  the  plain  promissoiy  note? — A.  That 
was  additional  security. 

Q.  The  note  which  was  discounted  ? — A.  Yes. 

Q.  Was  that  done? — A.  It  was  done. 

Q.  What  was  done  with  the  judgment  note? — A.  It  was  entered 
on  the  records  of  Luzerne  County. 

Q.  Against  whom? — A.  Against  Mrs.  Hutchison  and  W.  W.  Ris- 
singer, I  think.    I  have  a  copy  of  it  here. 

Q.  \Vhen  the  note  was  first  presented  to  you  did  you  cause  inquiry 
to  be  made  as  to  the  financial  standing  of  Mrs.  Hutchison? — A.  I 
believe  I  did.     I  askfid  Mr.  Rissinger. 

Q.  I  wish  you  would  look  at  Exhibit  No.  89' and  state  if  that  is  a 
copy  of  the  letter  which  you  presented  to  the  Judiciary  Committee 
as  a  copy  of  the  letter  which  Mr.  Rissinger  gave  you  on  that  sub- 
ject.— A.  It  is.    I  have  the  letter. 

Q.  You  have  the  original  letter? — A.  Yes,  sir;  I  have  the  original 
letter. 
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Mr.  Manager  Sterling.  I  guess  there  will  be  no  dispute  about  this 
being  a  true  copy. 

Mr.  Simpson.  None  at  all. 

Q.  (By  Mr.  Manager  Stebling.)  Look  at  Exhibit  No.  90  and  state 
if  that  is  a  copy  of  the  original  note. — ^A.  (After  examination.)  No, 
sir ;  this  is  a  copy  of  a  renewal. 

Q.  What  renewal? — ^A.  A  renewal  dated  March  1,  1912.  The 
original  note  was  dated  back  in  1908  and  was  renewed  every  three 
or  four  months,  possibly. 

Q.  Is  that  the  note  which  was  standing  as  a  renewal  when  you 
were  before  the  Judiciary  Committee? — A.  This  is  the  note  that  was 
in  force  when  I  was  here  in  May. 

Q.  Look  at  Exhibit  No.  91  and  state  what  that  is.  I  think  you 
presented  it  to  the  committee. — ^A.  This  is  a  copy  of  the  transcript  of 
judgment  entered  against  Mrs.  Hutchison  and  Mr.  Kissinger  in 
Luzerne  County. 

Q.  In  what  court? — A.  In  the  court  of  common  pleas. 

Q.  Why  was  judgment  not  taken  against  Judge  Archbald? — A. 
We  knew  the  judge.  We  did  not  think  it  necessary.  The  judge's 
name  on  a  note  was  good. 

Q.  Could  you  have  taken  jud^ent  on  the  judgment  note  which 
was  given  you,  or  did  he  sign  the  judgment  note? — ^A.  Who?  Judge 
Archbald  sign  the  judgment  note? 

Q.  Yes. — A.  No.  Im-s.  Hutchison  and  Mr.  Kissinger  signed  the 
judgment  note.  The  judge  was  merely  an  indorser  on  the  promis- 
sory note. 

Q.  If  you  regarded  Judge  Archbald's  indorsement  good  on  the 
$2,500  note,  why  did  you  go  to  the  trouble  to  inquire  about  Mrs. 
Hutchison's  standing,  and  why  did  you  require  a  judgment  note 
from  her? — ^A.  Well,  a  bank  never  hesitates  about  strengthening  a 
paper  that  they  take,  and  this  was  an  oflfer,  as  I  remember 

Q*  Then  there  was  a  little  doubt  in  your  mind  about  it  being 
good? — ^A.  I  do  not  think  so. 

Q.  It  was  not  quite  strong  enough?  Is  the  note  paid?  Is  the 
debt  paid? — A.  The  note  was  paid  the  80th  of  November  this  year. 

Q.  Who  paid  it? — ^A.  Mr.  Kissinger. 

Q.  Who  Kept  the  interest  paid  during  these  renewals? — A.  Mr. 
Kissinger. 

Q.  Has  Judge  Archbald  ever  paid  anything  on  the  note? — A.  He 
never  has.    I  never  saw  him  in  connection  wim  it. 

Q.  You  have  never  seen  him? — A.  I  have  never  talked  with 
him  or 

Q.  In  whose  handwriting  were  the  original  note  and  the  renew- 
als?— A.  Mr.  Kissinger's. 

Q.  Always? — ^A.  I  think  so. 

Q.  But  Judge  Archbald  was  always  an  indorser? — A.  Just  as  an 
indorser ;  yes,  sir. 

Q.  Let  me  ask  you  again,  as  it  is  not  clear,  who  was  the  payee  on 
all  the  notes? — ^A.  The  note  was  drawn  payable  to  K.  W.  Archbald 
and  Sophia  J.  Hutchison. 

Q.  Ajid  signed  by  Mr.  Kissinger  ? — ^A.  Signed  by  Mr.  Kissinger. 

Q.  And  indorsed  by  all  tnree? — ^A.  Indorsed  by  two— Mrs- 
Hutchison  and  Jud^e  Archbald.  I  do  not  know  whether  Kissinger 
was  an  indorser  on  it  or  not. 
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Q,  Was  Mrs.  Hutchison  an  indorser? — ^A.  Yes. 

Q-  And  Jud^e  Archbald? — A.  Judge  Archbald. 

Q.  And  Sissinger? — ^A.  And  Kissinger. 

Mr.  Simpson.  We  have  no  questions. 

Mr.  Manager  Sterling.  Mr.  Swingle,  who  presented  a  note  in  evi- 
dence, desires  to  withdraw  it,  leaving  a  copy  with  the  Secretary. 

Mr.  Simpson.  That  is  entirely  satisfactory  to  us. 

The  President  pro  tempore.  It  will  be  so  ordered  by  consent  of  the 
parties. 

John  R.  Wilson,  being  duly  sworn,  was  examined  and  testified  as 
follows : 

Q.  (By  Mr.  Manager  Sterling.)  What  is  your  full  name? — A. 
John  R.  Wilson. 

Q.  Where  do  you  live  ? — ^A.  Scranton,  Pa. 

Q.  What  is  your  business? — A.  Lawyer. 

Q.  How  long  have  you  practiced  law  there? — A.  Since  1898. 

Q.  Were  you  connected  in  any  way  with  the  Scranton-Honduras 
Mining  Co.  ? — A.  I  am  the  secretary  of  it. 

Q.  You  are  still  the  secretary  of  it? — A.  Yes,  sir. 

Q.  Have  you  been  secretary  of  the  corporation  since  it  was  organ- 
ized?— ^A.  Yes,  sir. 

Q.  When  was  it  organized  ? — ^A.  November  10,  1908. 

Q.  You  issued  the  stock  that  was  issued,  did  you  not? — A.  Yes,  sir. 

Q.  What  connection  did  Mr.  Rissinger  have  with  that  company  ?— 
A.  He  was  the  president. 

Q.  Was  there  a  vice  president? — A.  There  was  not. 

Q.  Who  was  treasurer? — A.  Mr.  Harry  S.  Day. 

Q.  Who  were  the  directors? — A.  Mr.  Rissinger,  Mr.  Day,  and 
myself. 

Q.  Was  Mr.  Russell,  of  New  York,  a  director? — A.  No,  sir. 

Q.  I  will  ask  you  if  you  have  your  stock  book  with  you? — A. 
Yes,  sir. 

Q.  State  whether  or  not  any  stock  was  issued  to  Judge  Arch- 
bald.— A.  Yes,  sir;  there  was. 

Q.  How  many  kinds  of  stock  are  there? — A.  There  are  two 
kinds— preferred  and  common. 

Q*  Was  any  of  the  preferred  stock  issued  to  the  judge? — A. 
Yes,  sir. 

Q.  What  was  the  number  of  the  certificate  ? — ^A.  Certificate  No.  6. 

Q.  For  how  many  shares? — ^A.  Forty-two. 

Q,  What  was  the  date?— A.  February  27,  1909. 

Q.  What  was  the  face  value  of  the  stock  ? — ^A.  $20  per  share. 

Q.  And  that  would  amount  to  $840,  would  it  not? — A.  Yes,  sir. 

Q.  Did  Judge  Archbald  pay  that  into  the  company  ? — ^A.  I  do  not 
know. 

Q.  Did  he  ever  pay  it  to  you  ? — A.  No,  sir. 

Q.  Was  any  other  stock  issued  to  him  t — ^A.  Yes,  sir. 

Q.  How  much,  and  when? — A.  Certificate  No.  9,  for  42  shares  of 
the  common  stock,  issued  February  27,  1909. 

Q.  Did  Judge  Archbald  pay  anything  for  that,  so  far  as  you 
know? — A.  No,  sir. 

Q.  You  know,  as  a  matter  of  fact,  he  did  not  ? — A.  I  do  not  know. 
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Q.  As  secretary  of  the  company  you  never  understood  that  he 
paid  any  money? — ^A.  I  did  not  hanme  any  money. 

Q.  But  you  understood  he  did  not  pay  anything  for  the  stock,  did 
you  not? — ^A.  That  was  my  understancfing  at  the  time. 

Q.  For  either  the  preferred  or  common  stock? — ^A.  No,  sir;  he 
paid  nothing. 

Q.  You  understand  that  he  did  not  give  a  note  for  either  of  those 
certificates,  do  you  not? — ^A.  I  do  not  know;  I  never  saw  any  note 
passed. 

Q.  But  you  understood,  from  your  connection  with  the  company, 
that  there  never  was  any  note  passed  ?— A.  Yes,  sir. 

Q.  And  you  understand  that  there  is  an  agreement  that  he  never 
shall  pay  anything  for  it,  do  you  not? — ^A.  I  do  not  know.  No 
agreement  is  on  file  with  the  company  to  that  effect. 

Q.  And  from  your  connection  with  the  company  you  understand 
there  is  no  obligation  on  his  part  to  .pay  any  part  of  it? — A.  No,  sir. 

Mr.  Manager  Sterling.  I  think  that  is  all. 

Cross-examination  by  Mr.  Simpson: 

Q.  In  point  of  fact,  these  shares  were  a  part  of  the  shares  belong- 
ing to  Mr.  Bissinger  and  were  issued  in  Judge  Archbald's  name  at 
Mr.  Kissinger's  request,  were  they  not? — ^A.  les,  sir. 

Q.  Did  this  company  ever  do  any  business? — A.  No. 

Redirect  examination  by  Mr.  Manager  Sterling: 

Q.  Look  at  Exhibit  No.  92  and  state  if  you  made  that  ? — A.  (After 
examination.)  Yes,  sir. 

Q.  And  you  presented  it  to  the  Judiciary  Committee  when  you 
were  here  last  summer? — ^A.  No,  sir;  I  gave  it  to  Mr.  Webb  the  lor- 
mer  part  of  this  week. 

Q.  What  is  it? — A.  It  is  a  memorandum  of  stock  outstanding  of 
the  Scranton-Honduras  Mining  Co. 

Q.  You  took  it  from  your  books? — A.  Yes;  it  is  a  copy  from  the 
stock  book. 

Q.  And  it  is  correct? — ^A.  Yes,  sir. 

Mr.  Manager  Sterling.  I  will  offer  that.  I  do  not  care  to  have  it 
read. 

Mr.  Worthington.  Let  us  see  it,  then. 

The  President  pro  tempore.  Hand  it  to  the  counsel  for  the  re- 
spondent. 

The  papers  were  handed  to  Mr.  Worthington. 

The  paper  referred  to  is  as  follows : 

U.  S.  S.  Exhibit  92. 
I  Memorandum.     Stock  outstanding.     Scranton-Honduraa   Mining  Co.] 

Preferred,  $20  per  share. 

CertiflCcUte  No.  4.  Harry  S.  Day 100  shares;  issued  December  19,  1908. 

Certificate  No.  5.  John  R.  Wilson 50  shares;  issued  December  19,  190S. 

Certificate  No.  6.  R.  W.  Archbald 42  shares;  issued  February  27,  1909. 

Certificate  No.  7.  W.  W.  Rissinger 33  shares;  issued  February  27.  1909. 

Certificate  No.  8.  Harry  S.  Day 50  shares;  Issued  March  12,  1909. 
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issued  December  19,  1908. 
issued  December  19,  1908. 
issued  December  19,  1908. 
issued  February  27,  1909. 
issued  February  27,  1909. 
issued  February  27,  1909. 
issued  February  27,  1900. 
Issued  March  12,  1909. 


Common,  $20  per  share. 

Oertiflcate  No  3.  W.  W.  Kissinger 371  shares 

Certificate  No.  4.  Harry  S.  Day 50  shares 

Oertificate  No.  5.  John  R.  Wilson 25  shares 

Certificate  No.  7.  Harry  8.  Day 500  shares 

Certificate  No.  8.  John  H.  Wilson 600  shares 

Certificate  No.  9.  R.  W.  Archbald 42  shares 

Certificate  No.  10.  W.  W.  Rissinger__.  458  shares 

Certificate  No.  11.  Harry  S.  Day 25  shares 

The  President  pro  tempore.  The  Senator  from  Ohio  [Mr.  Pome- 
rene]  desires  that  a  question  be  propounded  to  the  witness.  It  will 
be  read. 

The  Secretary  read  as  follows : 

Why  was  this  stock  given  to  Judge  Archbald? 

The  Witness.  The  stock  was  transferred  or  ordered  to  be  trans- 
ferred by  William  W.  Rissin^r  to  Judge  Archbald,  for  what  pur- 
pose I  know  not.    I  know  nothing  about  why  it  was  given. 

Mr.  Manager  Sterung.  Is  that  all? 

Mr.  Worthington.  I  have  no  questions. 

Mr.  Manager  Sterling.  That  is  all  we  care  for  from  this  witness. 

The  President  pro  tempore.  The  witness  is  finally  discharged. 

Mr.  Mana^r  Sterling.  Mr.  President,  I  desire  to  offer  in  evidence 
as  Exhibit  No.  98  a  certified  copy  of  the  orders  taken  in  the  several 
cases  of  the  Old  Plymouth  Coal  Co.  v.  The  Insurance  Companies; 
also  in  the  case  of  the  Risdon  Iron  &  Locomotive  Works  v.  T.  C.  Von 
Storch.    I  do  not  care  to  have  them  read. 

Mr.  Simpson.  Will  you  allow  us  to  see  them,  please? 

Mr.  Manager  Clayton.  We  want  them  printed. 

Mr.  Manager  Sterling.  I  desire  to  have  them  printed  in  the 
record. 

Mr.  Worthington.  In  reference  to  the  transcript  in  the  case 
against  Mr.  Von  Storch,  with  respect  to  which  it  has  been  stated 
that  the  judgment  was  rendered  in  his  favor,  it  appears  at  the  end 
of  the  transcript  that  there  was  a  judgment  rendered  against  the 
defendant  for  eight  hundred  and  some  odd  dollars. 

Mr.  Manager  Sterling.  I  think  there  are  two  cases. 

The  President  fro  tempore.  Is  there  any  objection  to  the  intro- 
duction of  the  paper? 

Mr.  Worthington.  We  have  no  objection. 

Mr.  Manager  Sterling.  I  think  if  counsel  will  examine  the  papers 
he  will  find  Qiat  there  are  quite  a  number  of  judgments. 

Mr.  Worthington.  I  looked  at  the  last  one. 

Mr.  Simpson.  The  Risdon  case. 

Mr.  Manager  Sterling.  Do  you  object? 

Mr.  Worthington.  We  have  no  objection. 

The  PREsmBNT  pro  tempore.  The  papers  referred  to  will  be  printed 
in  the  record. 

The  papers  are  as  follows: 

U.  S.  Exhibit  98. 

[Docket  entries.  In  the  Circuit  Court  of  the  United  States  for  the  Middle  District  ot 
Pennflylvnnia.  In  re  Old  Plymouth  Coal  Co.  v.  The  Pacific  Fire  Insurance  Co.  of  the 
city  of  New  York.     No.  163.    October  term,  1908.] 

BL  C.  Reynolds.  Welles  &  Torrey,  John  T.  lienahan,  for  plaintiff. 
C.  Comegys.  Frank  R.  Sbattuck,  John  M.  (farman,  for  defendant. 

81525— S.  Doc.  1140,  vol  1, 62-3 50 
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October  8,  1908.  Exemplified  record  from  Luzerne  County  to  No.  624,  Fd)- 
ruary  term,  1908.  Order  directing  that  defendant  file  a  plea  within  five  days, 
and  that  case  be  placed  on  the  trial  list    Plea :  Non  assumpsit,  etc. 

November  19,  1908.  Jury  called  and  sworn.  (See  minutes.)  Jury  is  dis- 
charged upon  the  settlement  of  the  case  by  the  parties. 

November  23,  1908.  Agreement  of  counsel  that  Judgment  be  entered  in  favor 
of  the  plaintiff  In  the  sum  of  $2,500,  with  Interest.  The  Judgment  to  be  satis- 
fied and  discharged  of  record  on  the  payment  of  $2,129.63  within  15  day& 
Judgment  entered. 

December  3,  1908.  Plaintiff's  bill  of  costs  filed  in  No.  159,  October  term,  1908. 

December  14,  1908.  Final  record,  29  folios. 

Certified  from  the  record  this  15th  day  of  May,  1912. 

[SEAL.]  G.  C.  ScHEUEB,  Clerk, 

Per  S.  W.  HoFFOKD,  Deputy  Cleric, 


^Docket  entries.  In  the  Circuit  Court  of  the  United  States  for  the  Middle  Dlstrlet  of 
Pennsylvania.  In  re  Old  Plymonth  Coal  Co.  v.  The  Globe  ft  Rutgers  Fire  Insaiance 
Co.  of  New  York.    No.  164.    October  term,  1908.] 

H.  C.  Reynolds,  Welles  &  Torrey,  John  T.  Lenahan,  for  plaintiff. 

0.  Comegys,  Frank  R.  Shattuck,  John  M.  Garman,  for  d^endant. 

October  3,  1008.  Exemplified  record  from  the  common  pleas  of  Luieme 
County  to  No.  622,  February  term,  1908.  Order  directing  that  plea  be  filed  by 
defendant  within  five  days  and  that  case  be  placed  on  trial  list. 

October  6,  1908.  Plea  filed. 

November  19,  1008.  Jury  called  and  sworn.     (See  minutes.) 

November  21,  1908.  Jury  is  discharged  upon  settlement  of  the  case  by  the 
parties. 

November  23,  1908.  Agreement  of  counsel  that  Judgment  be  entered  in  favor 
of  the  plaintiff  in  the  sum  of  $5,000  with  interest,  the  Judgment  to  be  satisfied 
and  discharged  of  record  on  the  payment  of  $4,2{^.25  and  costs  within  15  days- 
Judgment  entered. 
*    December  3,  1908.  Plaintiff's  bill  of  costs  filed  in  No.  159,  October  term,  190& 

December  14,  1910.  Final  record,  28  folios. 

Certified  from  the  record  this  15th  day  of  May,  1912. 

[seal.]  G.  C.  SciTEUER,  Clcrk, 

Per  S.  W.  HoFFORD,  Deputy  Clerk. 


[Docket  entries.  In  the  Circuit  Court  of  the  United  States  for  the  Middle  District  of 
Pennsylvania.  In  re  Old  Plymouth  Coal  Co.  v.  The  Niagara  Fire  Insurance  Co.  of  New 
York.     No.  169.    October  term,  1908.] 

H.  C.  Reynolds,  Welles  &  Torrey,  Scranton,  Pa.;  John  T.  Lenahan,  Wllkes- 
Barre,  Pa.,  for  plaintiff. 

C.  Comegys,  Scranton,  Pa.;  Frank  R.  Shattuck,  Philadelphia,  Pa.;  John 
M.  Garman,  WUkes-Barre,  Pa.,  for  defendant 

October  3,  1908.  Bzemplified  record  from  Luzerne  County  to  No.  625,  Febru- 
ary term,  1908.  Order  that  the  defendant  plead  within  five  days  and  that  the 
case  be  placed  on  the  trial  list 

October  6,  1908.  Plea :  Nonassumpslt,  etc. 

November  19,  1908.  Jury  called  and  sworn.  (See  minutes.)  Jury  dis- 
charged, the  matter  having  been  settled  between  the  partiea 

November  28,  1908.  Agreement  of  counsel  that  Jndgmait  be  entered  In  fiivor 
of  the  plaintiff  In  the  sum  of  $2,500,  with  Interest  The  Judgment  to  be  satis- 
fied and  discharged  of  record  on  payment  of  $2,129.63  and  costs  within  15  days. 
Jury  and  witness  list 

December  8,  1908.  Bill  of  costs  amounting  to  $42.30. 

October  21,  1910.  Final  record  recorded  In  final  record  book  No.  1,  Law,  page 
292,  continued  to  pages  313  to  316,  Inclusive,  87  folios. 

Certified  from  the  record  this  15th  day  of  May,  1912. 

[SEAL.]  G.  C.  ScHKUKB,  Clerk, 

Per  S.  W.  HoFFOBD,  Deputy  Clerk, 
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[Docket  entries.  In  the  Circuit  Court  of  the  United  States  for  the  Middle  District  of 
Pennsylvania.  In  re  Old  Plymouth  Coal  Co.  i^.  The  Camden  Fire  Insurance  Asso- 
ciation of  Camden,  N.  J.    No.  161.    October  term,  1908.] 

H.  G.  Reynolds,  Welles  k  Torrey,  John  T.  Lenaban,  for  plaintiff. 

G.  GomegFB,  Frank  R.  Sbattuck,  John  M.  Qarman,  for  defendant 

October  3,  1908.  Exemplified  record  from  Luzerene  Gounty  to  No.  616,  Fc^ 
mary  term,  1908.  Order  directing  defendant  to  plead  within  five  days  and  that 
case  be  placed  upon  the  trial  list. 

October  6,  1908.  Plea:  Nonassumpsit,  etc. 

November  19,  1908.  Jury  called  and  sworn. 

November  21,  1908.  The  parties  having  settled  the  case,  the  Jury  is  dis- 
charged. 

November  28,  1908.  Agreement  of  counsel  that  Judgment  be  entered  in  favor 
of  the  plaintilf  in  the  sum  of  $2,500,  with  interest.  The  Judgment  to  be  satis- 
fied and  discharged  of  record  on  the  payment  of  $2,129.63  and  costs  within  IS 
days.     Judgement  entered. 

December  3,  1908.  Plaintiffs  bill  of  costs  filed  in  No.  159,  October  term,  1908. 

December  14,  1910.  Final  record,  28  folios. 

Oertified  from  the  record  this  15tb  day  of  May,  1912. 

[SEAL.1  G.  G.  ScHEUEB,  ClcrJc, 

Per  S.  \y.  HoFFOBD,  Deputy  Clerk, 


[Docket  entries.  In  the  Circuit  Court  of  the  United  States  for  the  Middle  District  ot 
Pennsylvania.  In  re  Old  Plymouth  Coal  Company  v.  Royal  Exchange  Assurance  of 
London,  England.     No.  162.     October  term,  1908.] 

H.  G.  Reynolds,  Welles  &  Torrey,  John  T.  Lenahan,  for  plaintiff. 

G.  Gomegys,  Frank  R.  Shattuck,  John  M.  Garman,  for  defandant. 

October  3,  1908.  Exemplified  record  from  Luzerne  Gounty  to  No.  619,  Feb- 
ruary term,  1008. 

Order  that  plea  be  filed  by  defendant  within  five  days  and  that  case  be  placed 
on  trial  list. 

October  6,  1908.  Plea :  Nonassumpsit,  etc. 

November  19,  1908.  Jury  called  and  sworn.     (See  minutes.) 

November  21, 1908.  The  Jury  is  discharged,  the  parties  having  settled  the  caaeu 

November  23,  1908.  Agreement  of  counsel  that  judgment  be  entered  in  favor 
of  the  plaintiff  in  the  sum  of  $2,500.  The  judgment  to  be  satisfied  and  dis- 
charged of  record  on  the  payment  of  $2,129.63  and  costs  within  15  days.  Judg- 
ment entered. 

December  3,  1908.  Plaintiff's  bill  of  costs  filed  in  No.  159  October  term,  1908L 

December  14,  1910.  Final  record,  28  folios. 

Certified  from  the  record  this  15th  day  of  May,  1912. 

[seal.]  G.  G.  Sciieueb,  Clerk, 

Per  S.  W.  HoFFORD,  Deputy  Clerk. 


[Docket  entries.  In  the  Circuit  Court  of  the  United  States  for  the  Middle  District  oC 
Pennsylvania.  In  re  Old  Plymouth  Coal  Co.  v.  The  Btuyvesant  Insurance  Co.  of  New 
York.     No.  160.     October  term,  1908.] 

H.  C.  Reynolds,  Welles  &  Torrey,  Scranton,  Pa.;  John  T.  Lenahan,  Wilkefr 
Barre,  Pa.,  for  plaintiff. 

G.  Gomegys,  Scranton,  Pa.;  Frank  R.  Shattuck,  Philadelphia,  Pa.;  John  IL 
Garman,  Wilkes-Barre,  Pa.,  for  defendant. 

October  3,  190S.  Exemplified  record  from  Luzerne  Gounty  to  No.  620,  Febru- 
ary term,  1908.  Order  that  the  defendant  plead  within  five  days  and  that  thb 
case  be  placed  on  the  trial  list 

October  5,  190S.  Plea :  Nonassumpsit,  etc. 

November  J 9,  1908.  Jury  called  and  sworn.     (See  minutes.) 

Nqvember  21,  1908.  The  parties  having  settled  the  case,  the  jury  is  dis- 
charged. 

November  23.  1908.  Agreement  of  counsel  that  Judgment  be  entered  in  favor 
of  the  plaintiff  In  the  sum  of  $2,500,  with  interest.    The  judgment  to  l>e  satla- 
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fled  and  discharged  of  record  on  the  payment  of  $2,129.63  and  costs  within  15 
days.    Judgment  entered. 

December  8,  1908.  PlaintHTs  bill  of  costs  filed  in  No.  159,  October  term.  1906. 

December  14, 1910.  Final  record,  28  fols. 

Certified  from  the  record  this  15th  day  of  May,  1912. 

{seal.]  G.  C.  Schjeues,  Clerks 

Per  S.  W.  HoFFORD,  Deputy  Clerk. 


I  In  the  Circuit  Court  of  the  United  States  for  the  Middle  District  of  PamsyV 
yania.  In  re  the  Risdon  Iron  &  Locomotive  Works,  a  corporation  organised 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  California,  and 
being  a  resident  and  citizen  of  the  State  of  California,  v,  T.  C.  Von  Stotdi 
and  C.  H.  Yon  Storch,  both  residents  and  citizens  of  the  State  of  Pennsy)- 
▼ania.    No.  8.    January  term,  1904.1 

Welles  &  Torrey,  for  plaintiff. 

WiUard,  Warren  &  Knapp,  for  defendants. 

January  7,  1904.  Praecipe  for  summons  filed.  Summons  exit  returnable  the 
second  Monday  of  January,  1904. 

January  9,  1904.  Summons  returned,  served,  on  January  9,  1904. 

January  11,  1904.  Prieclpe  for  appearance  of  WiUard,  Warren  h  Knapp^ 
attorneys  for  defendants. 

May  6,  1904.  PlaintilTs  statement. 

May  31,  1904.  Affidavit  of  defense. 

January  12,  1907.  Prsecipe  of  plaintiff's  attorney  to  place  case  upon  the  trial 
list  for  the  next  term  of  court  at  Scranton,  Pa. 

February  1,  1907.  Order  directing  plea  of  general  issue. 

February  19,  1907.  Rule  and  interrogatories  for  commission  to  Frank  Woody, 
notary  public  of  the  city  of  Missoula,  Mont,  on  15  days'  notice  to  the  plaintiff 
or  its  attorney.  Copy  of  rule,  etc.,  returned.  Service  accepted  by  attorneys  f6r 
plaintiff.    Rule  issued. 

August  29,  1907.  Rule  and  interrogatories  for  commission  to  M.  M.  Minkler, 
Esq.,  notary  public,  at  No.  4206  Fourteenth  Avenue  NE.,  Seattle,  Wash.,  on  15 
days'  notice  to  plaintilTs  attorneys.    Rule  issued. 

September  26,  1907.  Rule  and  interrogatories  for  commission  to  D.  B.  Rich- 
ards, Monadnock  Building,  San  Francisco,  Cal.,  on  15  days'  notice  to  plaintiff. 
Rule  and  interrogatories  for  commission  to  Henry  C.  Stiff,  Missoula,  Mont,  on 
15  days'  notice  on  behalf  of  plaintiff.  Rule  and  interrogatories  for  commission 
to  M.  M.  Minkler,  4206  Fourteenth  Avenue  NE.,  Seattle,  Wash.,  on  15  day^* 
notice  on  behalf  of  plaintiff  issued.    Amended  complaint.   * 

October  5,  1907.  Exceptions  to  amended  complaint. 

October  9,  1907.  Now,  October  9,  1907,  after  argument  by  W.  J.  Torrey,  Esq., 
for  the  plaintiff,  and  H.  A.  Knapp,  Esq.,  for  defendants,  the  exceptions  to  the 
amended  declaration  are  overruled  and  the  amendment  allowed.  Exceptions 
noted  for  the  defendants. 

October  12,  1907.  Commission  and  Interrogatories  issued  to  M.  M.  Minkler. 
Commission  and  interrogatories  issued  to  D.  B.  Richards.  Commission  and 
Interrogatories  Issued  to  Henry  C.  Stiff. 

October  19,  1907.  Depositions  taken  before  M.  M.  Minkler. 

October  30,  1907.  Depositions  taken  before  Henry  C.  Stiff  returned  and  filed. 
Depositions  taken  before  D.  B.  Richards  returned  and  filed.  Depositions  taken 
before  M.  M.  Minkler  returned  and  filed.  Agreement  of  attorneys  that  action 
be  tried  by  the  court  without  a  jury. 

September  5,  1908.  Rule  to  take  deposition  of  Henry  C.  Stiff,  Missoula,  Mont 

September  21,  1908.  Rule  and  commission  issued. 

October  5,  1908.  Depositions  of  W.  H.  Smith,  Esq. 

January  29,  1909.  Opinion  and  order  directing  Judgment  to  be  entered  against 
the  defendants  in  the  sum  of  $882.19.  Now,  January  2,  1909,  judgment  is 
hereby  entered  on  the  verdict  In  favor  of  the  plaintiff.  Risdon  Iron  &  I..ocomotlve 
Works,  and  against  the  defendants,  T.  0.  Von  Storch  and  C.  H.  Von  Stordi,  iP 
the  sum  of  $882.19. 
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Now,  May  19,  1909,  the  plaintiff  acknowledges  to  have  received  satisfaction 
in  full  of  the  above  judgment,  debt,  interest,  and  costs,  and  the  Judgment  is 
hereby  satisfied  of  record. 

Welles  &  Toebey, 

Attorneys  for  Plaintiff. 
Attest : 

G.  C.  Scheueb,  Deputy  Clerk. 

Certified  from  the  record  this  14th  day  of  lifay,  A.  D.  1912. 

[seal.]  O.  0.  Scheueb, 

Clerk  United  States  District  Court. 

Edward  R.  W.  Searle,  being  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Q.  (By  Mr.  Manager  Norris.)  Where  do  you  reside  now? — A.  In 
the  city  of  Scranton,  Pa. 

Q.  How  long  have  you  resided  there? — A.  About  11  years. 

Q.  What  is  your  business? — A.  Attorney  at  law. 

Q.  How  long  have  you  been  an  attorney  at  law  ? — ^A.  Since  June, 
1879. 

Q.  Have  you  been  practicing  law  at  Scranton  during  all  that 
time? — A.  No,  sir. 

Q.  What  portion  of  the  time  have  you  been  in  Scranton? — A.  I 
came  to  Scranton  in  May,  1901. 

Q.  And  have  been  there  ever  since? — A.  Yes,  sir. 

Q.  What  official  position  did  you  occupy  in  the  United  States  dis- 
trict court  there? — ^A.  Clerk. 

Q.  When  were  you  appointed  clerk? — A.  At  the  organization  of 
the  court. 

Q.  That  was  at  the  time  that  Judge  Archbald  was  appointed  as 
judge? — A.  Yes,  sir. 

Q.  Did  you  occupy  that  p(>sition  all  the  time  he  was  the  district 
judge? — A.  Yes,  sir. 

Q.  Mr.  Searle,  what  do  you  know  about  a  present  or  a  fund  that 
was  raised  as  a  present  on  the  part  of  the  bar  which  was  given  to 
Judge  Archbald  at  the  time  of  his  trip  to  Europe  in  the  spring  of 
1910? — A.  I  was  one  of  the  contributors  to  that  fund,  sir. 

Q.  Did  you  have  anything  to  do  with  the  gathering  together  of 
the  fund? — A.  Somewhat;  yes. 

Q.  Tell  us  just  what  vou  did  in  connection  with  it.— A.  As  I 
understand  it  now  more  fully  than  I  did  in  my  examination  before 
your  committee  in  August  last,  after  consulting  with  several  of  the 
contributors  to  that  fund,  a  number  of  attorneys,  personal  friends 
of  Judge  Archbald,  thought  that  they  would  give  Judge  Archbald 
a  dinner  on  his  goins  abroad.  I  thinK  that  was  in  the  early  spring 
of  1910.  Subsequently  a  number  of  the  attorneys  could  not  attend 
when  they  came  to  give  the  dinner,  and  it  dwindled  down  to  about 
9  or  10,  and  then  they  thought  it  would  be  very  nice  to  make  up 
a  purse  of  practically  the  amount  that  the  banquet  or  the  dinner 
would  cost  tnem.  The  first  I  knew  of  that  was  that  they  came  to  me 
and  asked  me  whether  I  thought  the  judge,  under  the  circumstances 
that  they  were  going  to  give  it  to  mm,  would  accept  that  money, 
and  from  that  time  on  I  was  more  or  less  active  in  completing  the 
fund.  That  is,  in  this  way:  Not  as  a  solicitor,  in  that  light,  but 
more  in  gathering  it  together,  because  they  had  already  agreed  upon 
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what  they  would  give ;  but  to  get  it  together  so  that  it  would  be  given 
to  the  judge  upon  his  sailing  for  Europe,  and  that  was  all  I  had  to 
do  with  it. 

Q.  You  spoke  of  "  they."  Whom  do  you  mean  ? — ^A.  I  mean  those 
who  contributed  to  the  fund. 

Q.  Tell  me  who  they  were? — ^A.  As  well  as  I  can  remember,  the 
firm  of  O'Brien  &  Kelly,  Welles  &  Torrey,  Willard,  Warren  & 
Knai)p,  Watson,  Diehl  &  Watson,  Mr.  Samuel  Price,  Mr.  Rymer,  Mr. 
Martin,  Merritt  Dimmickj^Gov.  Watres,  Wheaton,  Darling  &  Wood- 
ward, and  C.  S.  Sprout.    That  is  all  that  I  can  recall  at  this  moment. 

Q.  Have  you  any  idea  that  there  were  others  besides  those  you 
kave  mentioned? — A.  There  might  have  been. 

Q.  You  have  not  mentioned  Mr.  Lenahan? — A.  No,  sir. 

Q.  Did  he  contribute? — ^A.  He  did,  through  Wheaton,  Darling  & 
-Woodward. 

Q.  Did  he  do  that  through  the  firm  or  some  member  of  the  firm  ? — 
A.  When  I  was  here  before  it  was  my  impression  I  had  nothing  to 
do  with  Mr.  Lenahan  in  any  shape  or  form,  and  knew  nothing  about 
his  contribution  until  his  contribution  came  in  at  the  close  of  the 
affair.  I  called  Mr.  Woodward  on  the  telephone  last  Wednesday, 
when  it  was  intimated  that  I  was  to  come  here,  to  see  whether  I  was 
right  or  not  in  my  recollection  of  the  affair.  Mr.  Woodward  de- 
clared to  me  that  he  did  not  send  me  Mr.  Lenahan's  check,  and  had 
nothing  to  do  with  it.  I  said  to  Mr.  Woodward,  "  You  go  and  look 
at  your  check  book."  I  told  him  it  was  either  April  or  May  when 
lie  issued  that  check.  "Then,"  I  said,  "refer  to  your  letter  of 
that  date  and  you  will  find  you  are  mistaken.  I  will  hold  the  phone." 
He  did  so,  and  he  came  back  and  said,  "  Ed,  you  are  absolutely 
right ;  "  that  he  wrote  the  letter  to  me ;  that  he  inclosed  Judge 
mieaton's  check  and  his  check,  and  also  a  check  for  $25  for  1&. 
Lenahan. 

Q.  That  was  Mr.  Woodward? — A.  That  was  Mr.  Woodward. 
That  is  all  I  know  of  Mr.  Lenahan  having  any  connection  with  that 
fund  in  any  shape  or  form. 

Q.  Mr.  Searle.  who  is  Mr.  Woodward  ? — A.  He  is  an  attorney  of 
Wilkes-Barre,  or  the  firm  of  Wheaton,  Darling  &  Woodward. 

Q.  Is  that  in  the  judicial  district  over  which  Judge  Archbald  has 
presided  ? — A.  Yes,  sir ;  the  middle  district  of  Pennsylvania. 

Q.  What  oflScial  position  in  that  court  did  Mr.  Woodward  hold  at 
that  time? — A.  He  was  jury  commissioner  from  the  organization  of 
the  court  down  until  Judge  Archbald  left. 

Q.  At  the  time  you  were  here  before  the  Judiciary  Committee  yoa 
eould  not  rememter  any  of  these  names  which  you  have  given  me 
to-day,  could  you  ?^A.  1  think  you  refer  to  my  testimony. 

Q.  To  your  testimony. — A.  I  gave  a  large  number  that  I  have 
given  to-(fay,  but  I  could  not  remember  and  told  you  so — ^that  I  could 
not  call  it  to  my  mind.  Since  I  went  home  I  took  pains  to  inquire 
and  I  find  I  left  out  a  few  names. 

Q.  As  a  matter  of  fact,  you  ffave  ,us  practically  no  names  at  that 
time  except  Mr.  Woodward  and  Mr.  Lenahan. — ^A.  I  gave  you  Grov. 
Watres's  name.  I  gave  you  Mr.  Dimmick's  name.  I  gave  you  Wat- 
son. Diehl  &  Watson's  names.  I  gave  you  Mr.  Price's  name.  I  gave 
you  Mr.  Martin's  name.  I  gave  you  Mr.  Rymer's  name,  and  I  gave 
you  O'Brien  &  Kelly's  names. 
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Q.  In  fact,  most  of  those  names  were  asked  you  in  the  form  of 

auestions  as  to  whether  they  did  not  contribute? — ^A.  No,  sir;  not 
Ixat  I  recall  it,  sir. 

Q.  How  much  did  each  one  of  those  men  contribute? — ^A.  I  can 
not  recall  the  amount,  but  no  one  gave  over  $50,  and  none  gave  less 
than  $25. 

Q.  Give  us  the  first  attorney's  name  you  mentioned  who  did  con- 
tribute?— ^A.  Who  was  that? 

Q.  Take  up  any  of  them.  I  do  not  care  about  the  order.  Who 
was  some  one  who  contributed  through  you  ? — ^A.  Mr.  Price. 

Q.  How  much  did  Mr.  Price  contribute? — A.  I  could  not  say 
whether  it  was  $25  or  $50. 

Q.  Do  you  know  how  he  happened  to  contribute  ? — ^A.  Yes,  sir. 

Q.  Did  you  talk  with  him  about  it  ? — ^A.  Yes,  sir. 

Q.  He  gave  the  money  to  you? — ^A.  Yes,  sir. 

Q.  Now,  take  up  some  other  man. — ^A.  O'Brien  &  Kelly. 

Q.  They  are  in  Scranton? — A.  Yes,  sir. 

Q.  Did  they  contribute  to  you  ? — A.  I  think  they  did. 

Q.  Did  they  give  you  a  check? — A.  Yes,  sir. 

Q.  For  how  much  ?— A.  $50. 

Q.  Do  you  know  anybody  in  Williamsport  by  the  name  of  Mun- 
son? — A.  Yes,  sir. 

Q.  Did  you  solicit  a  contribution  from  him  ? — A.  I  have  no  recol- 
lection of  having  any  conversation  with  Mr.  Munson  whatever  in 
relation  to  this  fund.  He  and  I  talked  the  question  over  right  out 
here  less  than  two  hours  ago.  I  pointed  out  to  him  how  easy  it  was 
to  be  mistaken.  I  called  his  attention,  for  instance,  to  Mr.  Lenahan's 
mistake,  as  I  read  it  in  his  testimony  in  the  Congressional  Record, 
and  told  him  how  easy  it  was  to  be  mistaken.  I  am  as  firm  in  my 
statement  that  I  had  nothing  to  say  to  Mr.  Munson  as  I  know  I  had 
nothing  to  say  to  Mr.  Lenahan. 

Q.  Now,  Mr.  Searle,  from  the  very  nature  of  things,  you  might 
have  forgotten  your  conversation  over  the  phone,  and  if  he  had  been 
asked  to  contribute  and  had  refused,  he  certainly,  if  he  remembered 
it  at  all,  could  not  be  mistaken  about  it. — A.  Whom  do  you  have 
reference  to  ? 

Q.  Mr.  Munson. — A.  The  reason  I  am  so  firm  in  that,  Mr.  C.  S. 
Sprout,  of  Williamsport,  looked  after  that  entirely,  as  I  understood 
it,  and  I  paid  no  attention  to  anybody  in  Williamsport,  neither  did 
I  pay  attention  to  anybody  in  Luzerne  County. 

Q.  Did  Mr.  Sprout  contribute? — A.  He  did,  sir. 

Q.  Did  he  pay  to  you  ? — ^A.  Yes,  sir. 

Q.  How  much  ?— A.  $25. 

Q.  Now^  give  the  amount  paid  by  these  other  attorneys. — A.  I 
can  not  give  you  the  exact  amount.  It  is  my  impression  that  the 
firms  that  I  speak  of  gave  $50. 

Q.  How  much  did  you  get  altogether  ? — A.  $500. 

Q.  Just  exactly  $500? — A.  I  am  not  sure  about  that.  It  was  either 
$600  or  $625. 

Q.  Did  you  contribute,  Mr.  Searle? — A.  I  did. 

Q.  How  much  did  you  contribute? — A.  $25. 

Q.  Did  you  get  a  letter  of  acknowledgment  afterwards  from 
Judge  Archbald  1 — A.  I  did,  sir. 
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Q.  After  he  had  arrived  in  Europe  t — ^A.  Not  strictly  an  a(^owI- 
edgement  of  the  $25,  but  I  was  the  clerk  of  his  court,  and  he  wrote 
me,  I  should  say,  once  or  twice  a  week  while  abroad,  and  in  the  first 
letter  I  received  from  him  he  mentioned  what  a  nice  thing  his  friends 
did  in  that  matter.  Do  you  want  me  to  tell  what  else  was  in  that 
letter? 

Q.  I  do  not  care  for  it  Have  you  the  letter? — ^A.  I  have  not  the 
letter. 

Q.  You  remember  all  those  thinj^  now  and  you  did  not  know  any- 
thing about  those  when  you  testified  before  the  Judiciary  Commit- 
tee?— ^A.  The  question  was  not  asked  me,  sir. 

Q.  Did  you  testify  before  the  Judiciary  Committee  as  to  the 
amount  that  these  various  attorneys  had  contributed? — ^A.  I  think 
I  did,  sir,  as  far  as  I  could  rememlier. 

Q.  Mr.  Searle,  do  you  know  who  contributed  or  who  paid  the  ex- 
penses of  Judg;e  Archbald's  trip  when  he  went  abroad? — ^A.  Yes,  sir. 

Q.  Who  is  it? — A.  Mr.  Cannon,  a  cousin  of  Judge  Archbald's 
wife. 

Q.  Henry  W.  Cannon? — A.  Yes,  sir. 

Q.  Of  New  York  Citv  ? — A.  Yes,  sir.  I  should  like  to  say  in  that 
regard  that  when  the  first  letter  came  to  Judge  Archbald,  inviting 
him  to  go  to  Mr.  Cannon's  villa  in  Florence 

Q.  Did  you  see  the  letter? — A.  I  saw  the  letter. 

Q.  Was  the  letter  written  to  'you  ? — A.  No,  sir. 

Q.  To  whom  was  it  written? — A.  It  was  written  to  Jud^  Arch- 
bald. 

Q.  Do  you  know  where  it  is  now? — A.  I  do  not. 

Q.  When  did  you  see  it? — ^A.  It  must  have  been  along  in  Feb- 
ruary rnrior  to  his  going. 

Q.  When  did  he  go,  as  a  matter  of  fact? — ^A.  I  can  not  give  the 
month.    It  was  either  April  or  May,  1910. 

Q^  Do  you  Imow  what  ship  it  was  ? — ^A.  The  Kaiser  WUkehn  der 
Grosae^  I  think. 

Q.  The  letter  came  in  February  inviting  hun  to  go  with  Mr.  Can- 
non?— A.  Yes,  sir. 

Q.  Written  to  Judge  Archbald? — ^A.  Yes,  sir;  he  showed  the  let- 
ter to  me  and  asked  me  what  I  thought  of  it.  I  said, ''  Judge,  go  by 
all  means."  He  hesitated.  He  said  he  had  no  means  of  his  own, 
and  he  was  afraid  to  accept  that  invitation  for  fear  that  the  people 
he  owed  would  misconstrue  it,  that  he  ought  to  pay 

Q.  He  did  not  owe  anybody? — A.  Yes,  sir;  my  understanding  is 
that  Judge  Archbald  has  been  financially  bad  for  30  years ;  that  is,  he 
had  no  surplus  money. 

Q.  As  a  matter  of  fact,  do  you  not  know  his  name  is  good  (A  a 
$2,500  note  in  bank  in  Scranton? — A.  Judge  Archbald's  name  is 
always  good  in  our  community,  sir;  not  only  prior  to  this  investi- 
gation but  to  date. 

Q.  Always  good? — A.  Always  good,  sir. 

Q.  Why  was  he  afraid,  if  that  was  the  case,  that  somebody  would 
criticize  him  for  going  abroad,  do  you  know? — A.  I  told  you  the 
reason  for  it  He  was  afraid  some  people  he  might  owe  would 
misconstrue  it  and  say  the  money  he  used  for  a  trip  abroad  should 
be  applied  upon  his  mdebtedness. 
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Q.  He  did  not  owe  anybody  he  could  not  pay,  and  he  did  not  owe 
anybody  who  was  crowding  him  for  money,  did  he? — ^A.  I  could  not 
say  as  to  that 

Q.  If  he  did,  his  name  was  not  so  ffood  on  a  note? — ^A.  I  say,  I 
have  never  seen  the  time  yet  but  what  his  name  was  ^ood. 

Q.  If  his  name  was  good,  and  nobody  was  complaining  about  his 

name  being  bad A.  I  could  not  tell  you  what  other  people  were 

thinking  of  or  what  other  people  were  saying. 

Q.  Very  well ;  I  am  asking  you,  if  they  were  complaining  then  his 
name  was  not  good,  was  it? — A.  It  does  not  necessarily  destroy  a 
man's  credit  if  A,  B,  and  C  might  complain  about  hun. 

Q.  But,  if  I  understand  you,  there  were  no  such  instances. — A.  I 
did  not  say  that.    I  said  I  did  not  know  whether  there  were  or  not. 

Q.  I  thought  you  did  know  that  his  name  was  absolutely  good. — 
A.  I  do  say  that,  sir,  unhesitatingly. 

Q.  You  do  not  know,  however,  but  what  A,  B,  and  C  and  a  good 
many  other  fellows  are  complaining  about  his  not  paying  his 
debts? — A.  That  might  be,  sir. 

Q.  Notwithstanding  that  you  do  know  that  his  name  is  absolutely 
gdod  on  a  note  in  any  of  the  banks  of  Scranton  ? — A.  Yes,  sir. 

Q.  Is  it  true  that  the  judge  hesitated  about  accepting  the  money 
from  Mr.  Cannon  to  make  his  trip  because  he  was  afraid  nis  creditors 
would  complain? — ^A.  That  was  what  the  ludge  talked  with  me  in 
discussing  whether  he  ought  to  go  under  the  circumstances. 

Q.  Did  he  tell  you  who  his  creditors  were? — ^A.  No,  sir. 

Q.  Did  you  know  who  they  were  ? — ^A.  Some  of  them. 

Q.  Just  in  a  general  way,  did  he  owe  a  great  deal  of  money? — ^A. 
Yes;  I  think  there  is  a  mort^pige  on  his  house  for  some  thirteen 

Q.  That  was  not  due,  was  it? — A.  I  could  not  say  whether  it  was 
due  or  past  due.  * 

Q.  Do  you  know  that  there  was  any  note  or  any  claim  that  was 
crowding  him  at  that  time  ? — A.  No,  sir ;  I  do  not 

Q.  Do  you  not  know,  as  a  matter  of  fact,  that  there  were  no  claims 
crowding  him  then? — A.  I  could  not  say  that,  because  I  had  no 
means  of  knowing  it 

Q.  I  suppose  you  would  if  you  knew  about  his  credit  being  so 

food.  How  much  did  Mr.  Cannon  pay  him  to  make  this  trip,  if  you 
now  ? — ^A.  I  could  not  tell  you  anything  about  that. 

Q.  You  do  not  know  how  much  he  paid? — A.  I  have  no  knowl- 
edffe,  whatever,  sir. 

Q.^  Do  you  know  when  Mr.  Woodward  was  appointed  jury  com- 
missioner?— A.  I  told  you,  sir,  at  the  organization  of  the  court. 

Q.  He  was  appointed  by  Judge  Archbald  ? — A.  Yes,  sir. 

Q.  He  was  an  attorney,  of  course? — A.  Yes,  sir;  and  his  father 
before  him. 

Q.  Of  what  railroad  company  was  Mr.  Woodward  general  attor- 
ney?— ^A.  I  could  not  say  only  what  I  know  transpired  in  our  court 
He  is  attorney,  as  I  understand,  for  the  Lehigh  Valley  Coal  Co.  and 
also  for  the  Lehigh  Valley  Bailroad  Co. 

Q.  The  Lehigh  Valley  Kailroad  Co.  owns  the  Lehigh  Valley  Coal 
Co.? — A.  It  is  supposed  to. 

Q.  It  is  really  one  and  the  same,  is  it  not? — ^A.  I  can  not  say  that, 
but  that  is  the  general  impressi(m  of  people  who  live  in  the  coal 
country. 
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Q.  How  long  has  he  been  attorney  for  this  railroad  company  ? — ^A. 
1  should  say  Mr.  Woodward  is  the  tiiird.  *  His  ^andfather  rep- 
resented them  in  bygone  days,  and  his  father  until  he  went  on  me 
bench.    I  should  say  all  the  time  he  has  been  admitted  to  the  bar. 

Q.  He  was  such  attorney  at  the  time  he  was  appointed  jury  com- 
missioner?— A.  Yes,  sir. 

Q.  He  has  been  such  attorney  ever  since? — ^A.  Yes,  sir. 

Q.  Do  you  know  whether  he  represented  any  other  railroad  com- 
pany as  attorney? — A.  I  could  not  say  that,  sir;  that  is,  to  be  sure 
of  it. 

Q.  Do  you  know  anything  about  it? — A.  I  was  told  after  Judge 
Wheaton  resigned  from  the  common  pleas  bench  and  came  back  to 
this  firm — ^before  he  went  on  the  bench  he  was  a  member  of  the  old 
firm  of  Woodward,  Darling  &  Woodward,  but  after  he  retired 
from  the  common  pleas  bench  he  went  back  to  this  firm,  and  after 
he  went  into  private  practice  again  the  Pennsylvania  Railroad  Co. 
had  removed,  bn  account  of  lU  health.  Gen.  Palmer,  who  was 
general  counsel  for  a  great  many  years,  and  appointed  Judge 
Wheaton. 

Q.  About  when  was  that,  Mr.  Searle? — ^A.  I  could  not  tell  yo\i. 
It  would  be  only  a  guess.  I  should  say  three  years  ago  or  such  a 
matter.  It  was  when  Mr.  Palmer  left  Congress.  It  was  at  that  time 
his  health  broke  down. 

Q.  Mr.  Searle,  referring  again  to  these  attorneys  with  whom  you 
consulted  and  who  contriDuted  this  money,  all  of  the  money  con- 
tributed to  this  fund  was  contributed  by  attorneys? — ^A.  Absolutely, 
sir. 

Q.  They  were  all  practitioners  at  the  court  over  which  Judge 
Archbald  presided? — ^A.  No,  sir. 

Q.  Were  they  not  ?-^ A.  No,  sir. 

Q.  Who  were  not  ? — A.  Well,  there  was  Mr.  Dimmick. 

Q.  Who  is  Mr.  Dimmick? — ^A.  Mr.  Dimmick  is  a  member  of  our 
bar. 

Q.  Where? — A.  Scranton. 

Q.  He  is  a  practicing  attorney,  is  he  not? — A.  Not  for  the  last  12 
or  15  years.    He  is  in  the  banking  business. 

Q.  He  is  a  banker? — A.  Yes,  sir;  he  is  president  of  the  Lacka- 
wanna Trust  Co.,  Scranton. 

Q.  Give  us  another  one. — A.  Gov.  Watres. 

Q.  Where  does  he  live? — A.  He  lives  in  Scranton;  ex-lieutenant 
governor  of  Pennsylvania. 

Q.  Has  he  quit  the  active  practice? — ^A.  Yes,  sir;  some  15  or  16 
years. 

Q.  What  is  his  business  ? — A.  He  is  president  of  the  Spring  Brook 
Water  Co. 

Q.  What  is  the  Spring  Brook  Water  Co.? — A.  It  is  the  water 
company  that  furnishes  water  for  Wilkes-Barre  and  Pittston  and 
all  the  cities  below  Scranton — small  mining  towns.  He  is  president 
of  the  Title  Guarantee  &  Surety  Co.  of  Scranton  and  a  number  of 
other  companies  of  that  character,  all  of  which  I  can  not  recall  at 
this  moment. 

Q.  He  is  connected  with  a  number  of  corporations  there,? — ^A.  Yes, 
sir. 
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Q.  What  other  attorney  contributed  to  this  fund? — A.  I  do  not 
recall  any  just  now. 

Q.  All  trie  balance  of  them  were  practitioners  in  Judge  Arch- 
bald's  court? — A.  More  or  less,  sir. 

Q.  These  men  you  say  at  first  decided  to  have  a  dinner  ? — A.  Yes, 
sir. 

Q.  Was  there  a  meeting? — A.  I  could  not  tell  you  about  that. 
Mr.  Sprout,  of  Williamsport,  could  tell  you  more  about  that  than  I. 

Q.  Most  of  those  attorneys  were  in  Scranton,  were  they  not? — A. 
No,  sir. 

Q.  They  had  a  meeting  in  Scranton  to  talk  about  the  dinner? — A. 
I  could  not  tell  you. 

Q.  Did  you  attend  any  meeting  in  regard  to  a  dinner? — A.  No, 
sir :  I  knew  nothing  about  it. 

Q.  You  never  heard  of  such  a  meeting? — A.  No,  sir. 

Q.  As  a  matter  of  fact^  while  you  were  clerk  and  lived  there  in 
Scranton  and  were  associated  in  an  official  capacity  with  all  the 
attorneys  who  did  business  in  the  court,  whether  they  lived  in 
Scranton  or  otherwise,  you  never  heard  of  any  meeting  of  any  attor- 
neys making  arrangements  to  give  a  dinner  in  honor  of  Judge  Arch- 
bald  instead  of  making  a  contribution  of  money  direct? — A.  Yes, 
sir :  I  did. 

Q.  Where? — A.  I  heard  the  lawyers  talking  about  it  I  think  the 
first, I  heard  about  it 

Q.  I  wish  you  would  answer  my  question. 

Mr.  WoRTHiNGTON.  Mr.  Presiaent,  I  submit  that  this  witness 
should  occasionally  be  allowed  to  complete  his  answer  before  he  is 
interrupted. 

^  Mr.  Manager  Norms.  The  witness  was  not  answering  my  ques- 
tion. 

Mr.  WoRTHiNGTON.  I  submit  that  he  was. 

Mr.  Manager  Norris.  I  submit  that  he  was  not. 

The  President  pro  tempore.  The  Chair  will  hear  the  question 
and  decide. 

Mr.  WoRTHiNGTON.  All  right,  let  the  Chair  pass  upon  it. 

The  President  .  pro  tempore.  The  Chair  thought  that  the  par- 
ticular question  was  answered,  but  the  Chair  would  like  to  have  the 
stenographer's  notes  read  to  see  if  he  is  correct. 

The  Reporter  read  the  two  questions  and  answers  given  above. 

Mr.  Manager  Norris.  I  submit  the  witness  has  not  attempted  to 
answer  the  question. 

The  Witness.  You  stopped  me. 

The  President  pro  tempore.  The  witness  will  complete  his 
answer  now. 

The  Witness.  As  I  understand  your  question,  the  first  intimation 
I  had  of  what  they  were  doing  at  all  was  talk 

Mr.  Manager  Norris.  That  is  not  an  answer  to  my  question.  I 
want  an  answer  to  my  question.  The  question  is:  "Where  was  this 
meeting? "  The  witness  said  he  knew  of  a  meeting,  and  my  question 
is,  where  was  it. 

The  President  pro  tempore.  The  witness  will  answer  the  question 
and  then  he  can  explain. 
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The  Witness.  I  never  knew  where  there  was  any  meeting,  but  I 
overheard  a  conversation  of  attorneys  while  at  Williamsport  talking 
about  a  banquet  for  the  judge,  and  my  understanding  of  the  talk  of 
the  attorneys  was  that  this  whole  affair  was  originated,  not  in  Scran- 
ton,  but  by  the  members  of  the  bar  who  were  attending  the  supreme 
court  at  Philadelphia,  and  there  is  where  they  first  talked  about  this 
banquet. 

Q.  (By  Mr.  Manager  Norris.)  Where  did  you  get  that  under- 
standing, and  from  whom  did  you  get  it  ? — ^A.  I  got  it  from  the  man 
who  started  it-^  Mr.  Sprout,  of  Wiluamsport. 
Q.  Of  Williamsport? — A.  Yes,  sir;  he  told  me. 
Q.  How  many  men  did  Mr.  Sprout  see  in  getting  these  contribu- 
tions?— A.  I  can  not  tell  you. 

Q.  Do  you  know  whether  he  saw  anybody? — ^A.  I  do  not  know 
whether  he  saw  anyone. 

Q.  Is  it  not  true  that  Mr.  Sprout's  activity  was  entirely  with 
regard  to  the  dinner  and  had  nothing  to  do  with  the  collection  of  the 
cash  contributions? — ^A.  I  could  not  say  that,  sir.  All  that  I  recall 
of  it  is  that  he  did  send  me  his  check  for  his  contribution  for  the 
purse. 

Q.  That  is  all  you  know  of  his  doing? — A.  So  far.  as  the  money 
end  is  concerned. 

Q.  That  is  what  I  mean. — A.  Because  I  do  not  live  there  and  had 
no  means  of  knowing. 
Q.  As  a  matter  of  fact,  there  was  no  dinner  given  ? — ^A.  No,  sir. 
Q.  You  said  in  your  testimony  awhile  ago  that  these  men  thought 
they  might  as  well  contribute  this  money,  that  it  would  be  about  the 
same  they  would  pay  if  they  had  a  dinner  ? — ^A.  That  was  my  under- 
standing of  it. 

Q.  Was  the  judge  notified  as  to  who  had  made  these  contribu- 
tions?— A.  Well,  now,  when  do  you  mean? 
Q.  At  any  time. — ^A.  At  any  time? 

Q.  Yes. — A.  My  understanding  was  this  money  was  turned  over 
to  Judge  Searle  and  he  put  it  in  an  envelope  and  sealed  it  and  deliv- 
ered it  to  Judge  Archbald  on  board  the  boat  in  Jersey  CSity,  and  in 
the  envelope  there  was  a  letter  wishing  him  bon  voya^,  typewritten, 
with  the  names  of  the  contributors,  with  no  amount  signea  opposite 
the  names  at  all.  That  is  my  understanding  of  it.  And  on  the 
outside  of  the  letter  was  written  "Hon.  R.  W.  Archbald.  Sailing 
orders.    Not  to  be  opened  until  two  days  at  sea." 

Q.  Then  the  idea  was  that  he  should  not  know  who  the  con- 
tributors were  until  he  had  gotten  away  from  land? — ^A.  Yes,  sir. 

Q.  And  then  he  was  able  to  tell  exactly  who  it  was  who  contributed 
the  money  ? — A.  If  he  read  the  letter  he  would. 
Q.  Do  you  know  Thomas  Darling? — A.  I  do,  sir. 
Q.  Is  he  a  practicing  lawyer? — A.  Yes,  sir. 
Q.  Where?— A.  Wilkes-Barre. 

Q.  Was  he  one  of  the  contributors  to  this  fund? — A.  I  could  not 
say  unless  he  was  included  in  the  firm's  check. 

Q.  As  soon  as  the  fellows  up  at  Wilkes-Barre  contributed  to  Mr. 
Woodward,  as  I  understand,  he  sent  the  money  down  to  you? — 
A.  Yes,  sir. 
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Q.  And  the  man  up  at  Williamsport  sent  his  money  down  to 
you  ? — ^A.  Yes,  sir. 

Q-  Were  there  any  other  attorneys  coming  from  other  towns  out- 
side of  Scranton  who  contributed  to  the  fund  ? — ^A.  All  that  I  recall 
are  those  I  have  named. 

Q.  They  sent  their  contributions  to  you,  did  they  not? — A.  Yes, 
sir. 

Q.  As  a  matter  of  fact,  you  had  in  your  possession  all  of  the  con- 
tributions that  were  made^  did  you  nott — ^A.  Before  it  was  turned 
over  to  Judge  Searle,  I  think  I  did,  with  the  exception  of  probably 
there  might  be  one  or  two.  I  know  I  did  not  have  Judge  Scarlets 
contribution. 

Q,  Now,  Mr.  Darling  is  in  partnership  with  Mr.  Woodw^ard,  the 
jurycommissioner,  is  he  not? — ^A.  I  could  not  tell  you  that.  The  firm 
IS  Wheaton,  Darling  &  Woodward. 

Q.  Is  not  Thomas  Darling  a  member  of  the  firm? — A.  1  think  his 
name  is  there,  but  whether  he  is  an  active  partner  or  not,  I  can  not 
say. 

Q.  I  want  to  ask  you  if  this  man,  Mr.  Darling,  the  partner  of  Mr. 
Woodward,  is  not  attorney  for  a  railroad  company  other  than  the 
railroad  company  for  which  Mr.  Woodward  is  an  attorney? — ^A.  I 
never  knew  Mr.  Darling  representing  any  corporation  while  I  have 
been  in  Scranton. 

Q.  Is  he  not  attorney  for  the  Lehigh  Valley  Kailroad  Co.  ? — A.  I 
could  not  say. 

Q.  Do  yoa  not  know  whether  he  is  or  not? — ^A.  I  do  not  know. 

Q.  When  did  this  talk  first  begin  about  getting  a  dinner  for  the 
judge? — A.  Of  course,  I  am  unable  to  state  when  it  started. 

Q.  I  should  like  to  get,  if  I  can,  about  the  length  of  time  that 
elapsed  from  the  beginning  of  the  agitation  of  this  subject  until  the 
judge  finally  sailed. — A.  I  can  not  give  jrou  that,  but  it  was  a  short 
time  before  he  sailed.  I  do  not  think  is  was  over  three  weeks  be- 
fore that.    I  have  no  recollection  of  it. 

Q.  The  jud^e  did  not  know  anything  about  the  talk  about  the 
dinner,  either?— A.  Absolutely  none. 

Q.  He  never  knew  anything  about  this  work  that  was  going  on, 
gathering  together  this  money  to  contribute  to  him? — ^A.  As  far 
as  I  know,  never. 

Q.  You  never  told  him  of  that? — ^A.  Never. 

Mr.  Fletcher.  Mr.  President,  I  send  to  the  desk  a  question. 

The  PREsmENT  pro  tempore.  The  Senator  from  Florida  presents 
a  question  to  be  propounded  to  the  witness,  which  the  Secretary  will 
read  to  him. 

The  Secretary  read  as  follows: 

What  are  the  duties  of  a  Jury  commissioner,  how  many  are  there,  and  for 
what  term  are  they  appointed  to  serve? 

The  Witness.  The  duty  of  a  jury  commissioner  of  the  United 
States  court  is  to  gather  a  certain  percentage  of  names  from  each 
countjr  in  the  district  and  put  them  in  the  wheel  as  the  venire  of  the 
court  is  called  for.  Their  appointment  is  for  no  stated  term.  It  is 
for  life  or  until  removed.  At  each  term  of  the  United  States  court 
the  court  issues  a  venire  calling  for  a  certain  number  of  grand 
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jurors  and  a  certain  number  of  petit  jurors.  The  clerk  certifies  that 
to  the  jury  commissioners,  of  which  the  clerk  is  one.  They  notify 
the  marshal  and  at  the  drawing  of  the  jury  the  number  of  names 
commanded  by  the  venire  is  placed  into  the  wheel  and  the  wheel 
closed  and  shaken  up  and  the  number  drawn  out  according  to  the 
mandate  of  the  venire. 

Q.  (By  Mr.  Manager  Norris.)  As  a  matter  of  fact  there  is  only 
one  jury  commissioner  in  the  judicial  district? — A.  Two,  sir. 

Q.  The  clerk  is  one,  is  he  not? — ^A.  Yes,  sir.  The  law  provides 
that  there  shall  be  two  jury  commissioners  in  each  Federal  district, 
and  the  court  shall  appoint  the  second  jury  commissioner. 

Q.  I  mean  besides  the  clerk. — A.  There  is  only  one  besides  the 
clerk,  sir. 

Q.  That  is  what  I  mean.  The  clerk  is  ex  officio  one  of  those  com- 
missioners?— A.  Yes,  sir. 

Q.  Then  the  law  provides  that  the  judge  shall  appoint  someone 
of  the  opposite  political  faith  from  the  clerk  as  another  jury  com- 
missioner?— A.  Yes,  sir. 

Q.  Now,  then,  in  this  judicial  district,  you  as  clerk  and  Mr.  Wood- 
ward as  the  other  jury  commissioner  selected  all  the  names  of  all  the 
jurors  in  that  judicial  district,  did  you  not? — A.  Yes,  sir. 

Mr.  Manager  Norris.  I  think  that  is  all. 

Cross-examination  by  Mr.  Simpson  : 

Q.  That  is  to  say,  you  selected  the  names  that  were  put  in  the 
wheel? — ^A.  Certainly. 

Q.  And  then  after  a  revolution  they  were  drawn  out,  and  by  the 
chances  thus  evolved  they  became  jurors? — A.  Yes,  sir. 

Q.  The  marshal  was  the  mlan  who  drew  out  the  names  from  the 
wheel,  was  he  not  ? — ^A.  Yes,  sir. 

Q.  What  is  your  politics? — A.  Republican. 

Q.  And  Mr.  Wooaward's? — A.  Democrat. 

Q.  And  he  belongs  to  a  Democratic  family  of  Pennsylvania  run- 
ning back  for  generations,  does  he  not? — A.  Yes,  sir. 

Q.  His  grandfather  wass  chief  justice  for  many  years  of  the  su- 
preme court  ? — A.  Yes,  sir. 

Mr.  Manager  Ci^ayton.  I  submit  that  is  exceeding  anything  we 
brought  out  on  the  direct  examination.  It  all  may  be  very  inter- 
esting to  have  the  family  history  of  Mr.  Woodward,  but  it  is  con- 
suming the  time  of  the  Senate. 

Mr.  WoRTHiNGTON.  I  might  sav  it  has  been  very  interesting  to 
listen  to  all  that  was  brought  out  6y  the  witness,  but  not  a  word  has 
been  brought  out  that  there  has  been  any  attempt  to  connect  Judge 
Archbald  with. 

Mr.  Manager  Clay^ion.  That  will  be  determined  later. 

Q.  (By  Mr.  Simpson.)  You  spoke  of  the  firm  of  Watson,  Diehl  &. 
Watson.  Is  Mr.  George  M.  Watson  a  member  of  that  firm? — ^A.  No, 
sir :  he  has  no  connection  with  it.     He  is  no  relation. 

Q.  In  the  beginning  of  your  examination  you  were  asked  if  the 
judge  would  accept  money  if  it  was  given  to  him.  What  did  you 
say  in  response  to  that  question? — A.  As  near  as  I  can  recall  it,  I 
told  them  that  I  thought  under  the  circumstances  the  fund  emanating 
from  life-long  frienos,  men  who  were  pure  in  character,  and  the 
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manner  in  which  it  was  to  be  given,  I  could  see  no  harm  in  his  taking 
it,  and  I  thought  he  would. 

Q.  In  point  of  fact,  the  difficulty  was  in  so  getting  it  into  his  hands 
that  he  could  not  turn  it  back. — ^A.  That  is  all  we  apprehended ;  that 
he  would  throw  it  back  on  the  boat. 

Q.  Is  that  the  reason  why  it  was  put  in  an  envelope,  with  the  in- 
dorsement on  it  as  stated*  "  Sailing  orders.  Not  to  be  opened  until 
two  days  at  sea"? — ^A.  Absolutely.  And  Judge  Searle  was  selected 
to  do  that.  They  thought  that  coming  from  a  man  of  his  character 
he  would  accept  it.        ^ 

Q.  Jud^e  Searle  is  judge  of  what  court? — A.  He  is  the  present 
judge  of  tne  common  pleas  court  of  Wayne  County,  Pa. 

Q.  So  far  as  you  are  aware,  did  Jud^e  Archbald  have  any  knowl- 
edge or  intimation  whatsoever  that  this  money  was  to  be  given  to 
him? — ^A.  None;  absolutely. 

Mr.  Simpson.  That  is  all,  Mr.  President. 

Redirect  examination  by  Mr.  Manager  Nobbis: 

Q.  I  have  a  <][uestion  to  ask.  You  stated,  in  answer  to  a  question, 
that  these  contributions  came  from  men  who  were  pure  in  character. 
Did  you  make  any  investigation,  when  a  contribution  was  offered, 
as  to  the  purity  or  the  character  of  the  man  who  contributed  it? — A. 
I  have  known  them  all  for  over  40  years,  personally. 

Q.  They  were  all  of  that  kind  of  men,  were  they? — ^A.  Every  one 
of  them. 

Q.  Did  anybody  offer  to  contribute  to  the  fund  who  did  not  get 
an  opportunity  to  do  it? — A.  I  could  not  say  as  to  that,  sir. 

Q.  You  did  not  refuse  anybody's  money,  did  you  ? — ^A.  No,  sir.  I 
have  had  some  lawyers  complain  that  they  did  not  have  a  chance  to 
contribute  to  this  fund 

Q.  That  is  very  natural;  I  should  think  they  would. — A.  And  I 
will  tell  you  the  reason  why  I  did  not  ask  them.  So  far  as  I  am 
concernea  personally,  it  was  because  they  were  all  yoimg  men  and 
had  not  any  more  money  than  their  own  families  needed. 

Q.  And  even  the  men,  then,  who  did  not  have  enough,^  or  at  least 
not  more  than  enough,  to  siipply  tiieir  families,  were  anxious  to  con- 
tribute to  this  fund  1 — ^A.  Yes,  sir. 

Q.  Do  you  have  any  idea  that  the  anxiety  of  any  of  these  at- 
torneys to  contribute  to  the  fund  was  moved  in  any  degree  by  their 
desire  to  have  the  court  hold  a  friendly  opinion  or  them? — A.  Not 
in  the  least,  sir. 

Q.  It  seems,  though,  that  there  were  men  who  did  not  get  an 
opportunity  to  contribute — who  were  quite  poor  and  whom  you 
thought  could  not  afford  to  pay — who  complained  because  they  did 
not  have  an  opportunity  to  pay  ? — ^A.  Yes,  sir. 

Mr.  Manager  Nobbis.  That  is  all. 

Mr.  Simpson.  That  is  all,  sir. 

ThePBEsroENT  pbo  temfobe.  The  witness  will  be  finally  discharged. 

Mr.  Manager  Nobbis.  I  wanted  to  question  Mr.  Lenahan  next,  but 
I  have  just  been  told  by  the  Serjeant  at  Arms  that  he  was  discharged. 

Mr.  Manager  Clayton.  Mr.  Lenahan  was  examined  touching  this 
matter. 

Mr.  Manager  Nobbis.  Under  article  10  we  had  a  witness  sub- 
poenaed— ^Mr.  Henry  W.  Cannon.    We  are  in  receipt  of  a  telegram 
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from  the  United  States  marshal  in  New  York  City  stating  that  he  is 
not  able  to  serve  Mr.  Cannon ;  that  he  is  informed  by  his  secretary  at 
his  office  in  New  York  City  that  Mr.  Cannon  is  now  on  his  house- 
boat somewhere  in  Florida.  The  only  testimony  we  wanted  to  show 
by  Mr.  Cannon  was  along  the  line  of  this  one  article  10,  but  we  will 
not  ask  to  dela^  the  Senate  by  hunting  further  for  Mr.  Cannon.  We 
will  not  call  him. 

I  want  now  to  offer  in  evidence,  Mr.  President,  a  certified  copy  of 
the  appointment,  and  his  oath,  of  Mr.  J.  B.  Woodward  as  jiuy  com- 
missioner. 

Mr.  WoRTHiNGTON.  We  do  not  care  anything  about  it. 

Mr.  Simpson.  We  do  not  object  to  that. 

The  PsEsmENT  pro  tempore  (to  Mr.  Manager  Norris).  Do  you 
desire  the  paper  read? 

Mr.  Manager  Norris.  I  should  like  to  have  the  appointment  read. 
I  do  not  care  to  have  the  certificate  read. 

The  Secretary  read  the  paper,  which  was  marked  "  U.  S.  S.  Ex- 
hibit No.  94,''  as  follows: 

U.  S.  S.  Exhibit  94. 

In  re  Jury*  commlSBioner  for  tbe  District  Court  of  the  United  States  for  the 

Middle  District  of  Pennsylvania. 

Middle  Distbict  or  Pennbylvaitia,  m; 

I  hereby  appoint  J.  B.  Woodward,  Esq.,  of  Wilkes-Barre,  a  ciUsen  of  good 
standing,  residing  in  said  district,  and  a  well-known  member  of  the  Democratie 
Party,  to  be  the  Jury  commissioner  of  the  said  middle  district. 

n.  W.  Abohbald,  District  Judge, 
April  9,  1901. 

Certified  from  the  record  this  12th  day  of  December,  1912. 

[SEAL.]  G.  C.  SCHBX7EB,  ClerJc^ 

Per  S.  W.  HoFFOBD,  Deputy  Clerk. 


In  the  District  Court  of  the  Unittsd  States  for  the  Middle  District  of  Peonqrl- 
vania.  In  the  matter  of  the  appointment  of  John  Butler  Woodward,  of 
Wilkes-Barre,  Luzerne  County,  Pa.,  Jury  commissioner  of  the  District  Court 
of  the  United  States  for  the  Middle  District  of  Pennsylvania. 

United  States  of  Amkbica,  Middle  District  of  Pennsylvania: 

I,  John  Butler  Woodward,  having  been  appointed  Jury  commissioner  of  the 
District  Court  of  the  United  States  for  the  Middle  District  of  Pennsylvania,  do 
solemnly  swear  that  I  will  support  and  defend  the  Constitution  of  the  United 
States  against  all  enemies,  foreign  and  domestic ;  that  I  will  bear  true  fkith  and 
allegiance  to  the  same;  that  I  take  this  obligation  freely,  without  any  mental 
reservation  or  purpose  of  evasion ;  and  that  I  will  well  and  falthfuUy  dlsdiarge 
the  duties  of  the  ofllce  on  which  I  am  about  to  enter.    So  help  me  God. 

John  Butleb  Woodwabb. 

Sworn  to  and  subscribed  before  me  this  9th  day  of  May,  A.  D.  1901. 

R.  W.  Abchbald, 
Judge  of  the  District  Court  of  the  United  States 

for  the  Middle  District  of  Pennsylvania, 

Certified  from  the  record  this  12th  day  of  December,  1912. 

[SEAL.]  6.   C.   SCHBX7EB,   ClCrk, 

Per  S.  W.  HoFFOBD,  Deputy  Clerk, 

Mr.  Manager  Norris.  We  have  another  witness,  Mr.  President, 
but  I  do  not  oelieve  it  is  necessary  to  wait  for  him.  Mr.  Woodward 
is  not  here 
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Mr.  Manager  Webb.  Mr.  President,  I  should  like  to  have  Mr. 
T.  F.  Farrell  called  as  a  witness. 

Thomas  F.  Farrell,  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

Q.  (By  Mr.  Manager  Webb.)  What  is  your  name,  Mr.  Farrell! — 
A.  Thomas  F.  FarrcS. 

Q.  Where  do  you  live  ? — A.  New  York  City. 

Q.  What  is  your  city  address? — ^A.  147  West  Ninety-third  Street. 

Q.  It  has  been  shown  in  evidence  in  this  proceeding  that  applica- 
tion was  made  to  the  Girard  estate  for  Packer  No.  3,  being  a  culm 
bank  in  Shenandoah,  Pa.  I  wish  you  would  state  to  the  Senate  what 
your  connection  with  that  transaction  was  as  to  the  formation  of 
this  company  and  the  securing  of  this  culm  bank,  Packer  No.  8. — 
A.  I  had  no  connection  whatever  with  the  securing  of  that  culm 
bank  nor  with  the  formation  of  that  company.  I  was  interested  in 
that  company  to  the  extent  that  I  agreed  to  loan  to  the  company 
about  to  be  formed  or  thereafter  to  be  formed  enough  money  to 
build  and  equip  a  washery  on  that  culm  bank,  Packer  No.  3. 

Q.  What  was  your  first  negotiation  with  reference  to  this  furnishing 
of  money,  and  with  whom  was  that  negotiation — when  and  where? — 
A.  In  my  pffice  in  New  York  City,  with  Mr.  Jones — ^Mr.  T.  H. 
Jones.  He  came  to  my  office  with  a  man  from  New  York;  he  was 
introduced  to  me  by  a  man  from  New  York  City  in  the  coal  busi- 
ness, he  having  heard  that  I  was  interested  in  such  property,  I  being 
in  the  coal  business.  I  asked  him  where  the  property  was,  and  he 
told  me  in  Shenandoah.  I  asked  him  about  how  much  coal,  and  he 
did  not  know  how  much  coal.  I  asked  who  was  in  the  company  or 
who  was  to  be  in  the  company,  and  he  mentioned  to  me  that  Judge 
Archbald,  of  Scranton,  was  to  be  in  the  company.  I  said  to  him, 
"  Is  that  the  Judge  Archbald  before  whom  I  sat  as  a  grand  juror 
in  New  York  City  here  last  July?"  He  said,  "I  ffuess  it  is." 
"  Well,"  I  said,  "  if  that  is  the  same  Judge  Archbald  that  I  served 
before,  and  he  is  interested  in  the  company,  I  would  be  willing  to 
go  along;  but  I  would  like  to  see  the  men" — I  was  a  little  bit 
skeptical  about  some  people  in  Scranton.  A  meeting  was  arranged, 
and  I  went  to  Scranton.  if  my  memory  serves  me  ri^Uy,  about  this 
time  last  year — ^just  beiore  the  ChricAmas  holidays. 

Q.  How  far  is  it  from  New  York  to  Scrant<Mi? — A.  Oh,  about 
150  miles,  I  guess. 

Q.  All  right,  sir ;  proceed. — ^A.  I  called  at  Jud^e  Archbald's  office. 

Q.  With  whom? — A.  With  my  friend  from  New  York,  who  was 
interested,  Mr.  Hellbut,  my  son,  and  I  do  not  remember  whether  Mr. 
Jones  was  with  us  or  whether  we  met  him  there,  but  be  was  there. 

Q.  Where  was  this  meeting — ^in  Judge  Archbald's  office,  you  say? — 
A.  In  Judge  Archbald's  office. 

Q.  Who  was  present  when  the  conference  began? — ^A.  Judge 
Archbald 

Q.  Was  V.  L.  Petersen  there? — ^A.  Judge  Archbald,  Mr.  V.  L. 
Petersen,  Mr.  Jones,  Mr.  Hellbut,  my  son,  and  myself. 

Q.  Now  proceed  and  tell  us  what  took  place  at  that  meeting  when 
Judge  Archbald  was  present — A.  At  that  meeting  I  said  that  I 
thought  I  was  in  the  right  place,  because  the  judge  was  the  man 

81525— S.  Doc.  1140,  vol  1, 62-8 51 
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that  I  thought  he  was.  I  recalled  to  the  judge  mj  having  served 
under  him,  and  he  remembered  that  he  had  been  sitting  in  that  court 
at  that  time.  I  said  that  I  was  looking  for  a  proposition  of  this 
kind,  and  I  was  quite  willing  to  advance  the  money  necessary  to  put 
the  plan  in  operation. 

Q.  How  much  was  that  ?— A.  Well,  about  $20,000,  possibly  a  little 
more  than  that;  not  over  $25,000— about  $20,000. 

Q.  The  application  to  the  Girard  estate  states  that  it  was  $25,000. 
Would  that  be  correct  ? — A.  Well,  it  may  have  been  $25,000,  but  my 
memory  is  that  it  was  about  $20,000,  or  a  trifle  over  that — ^whatever 
money  was  required  or  would  be  required  to  build  this  washery. 
For  putting  in  that  money  I  was  to  have  an  interest  in  the  profits 
of  the  company,  and  I  was  to  be  repaid  my  money.  We  discussed 
there  that  night  how  I  would  be  repaid  and  how  much  profit  I 
should  get.  I  asked,  I  think,  at  first  about  half  the  profit.  I  finally 
agreed — I  do  not  remember  whether  it  was  that  night  or  at  a  subse- 
quent meeting— -to  take  20  per  cent  of  the  profit  and  to  have  my 
money  repaid  with  interest  at  20  cents  per  ton  as  the  coal  came  out, 
so  that  at  any  time  the  company  was  not  operating  it  would  not  be 
handicapped  by  meeting  my  payments.  I  was  not  to  be  interested 
in  the  company  in  any  way,  however.  I  was  to  take  the  entire  stock 
of  the  company  as  collateral  security  for  my  loan. 

Q.  Was  Petersen  to  put  up  any  money? — ^A.  I  do  not  know.  I 
think  I  was  to  put  up  all  the  money. 

Q.  Was  Judge  Archbald  to  put  up  any  money? — ^A.  I  do  not  know. 
As  I  said  before,  I  think  that  I  was  to  rurnish  all  the  funds  to  build 
the  washery. 

Q.  You  do  know  what  agreement  was  had  at  this  particular  time 
you  are  talking  of,  do  you  not? — A.  I  do  Imow  the  agreement  that 
was  had  between  these  people  representing  this  company  and  myself. 

Q.  Well,  was  Judge  Archbald  expects  to  put  up  any  money  at 
the  time  that  you  had  the  conference  with  him  in  his  ofRce  ?tt  Scran- 
ton  ? — A.  At  that  time  it  was  not  stated  that  anybody  was  to  put  up 
any  money  but  myself. 

Q.  Well,  tell  me  what  Judge  Archbald  was  to  do — ^what  was  agreed 
or  suggested  or  stated  that  Judge  Archbald  was  to  do? — A.  Well, 
we  talked  in  a  general  way.  The  talk  was  quite  general.  We  talked 
over  the  royalties  that  were  to  be  j)aid  and  over  the  leases  that  were 
to  be  made;  and,  as  I  understood  it  then  and  remember  it  now,  we 
were  to  receive  a  lease  from  the  Girard  estate. 

Q.  Who  was  to  get  that  lease  ? — A.  I  think  Judge  Archbald.  The 
company  was  to  get  it. 

Q.  I  understand  that,  but  who  was  to  secure  it? — A.  I  think 
Judge  Archbald  was  to  secure  it. 

Q.  Was  there  any  other  lease  or  consent? — ^A.  Well,  I  do  not  know 
whether  we  had  to  have  a  consent  from  the  Lehigh  Valley  Railroad 
or  not ;  that  is  not  clear  to  me ;  but  Judge  Archbald  was  to  see  Mr. 
Warriner — ^just  what  for,  whether  it  was  to  fix  a  royalty,  or  just 
what,  I  do  not  know. 

Q.  Did  you  know  at  that  time  that  Mr.  Warriner  was  the  vice 
president  and  general  manager  of  the  Lehigh  Coal  C!o.? — ^A.  I  did 
not  know  what  Mr.  Warriners  position  was.  I  never  heard  his  name 
mentioned  before  that  time ;  but  I  gathered  from  our  talk  that  night 
tiiat  he  was  an  officer  in  that  railroad. 
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Q.  Did  you  know  that  Col.  James  Archbald,  engineer  of  the 
Girard  estate  at  that  time,  was  a  nephew  of  Jud^e  Archbald  ? — ^A.  I 
incidentally  heard  that  that  night;  I  never  knew  it  before. 

Q,  How  did  you  come  into  possession  of  that  information? — A. 
Wcdl,  naturally  the  Girard  estate  was  spoken  about,  and  we  did  not 
know  going  to  that  meeting  exactly  where  the  culm  dump  was,  and 
our  idea  was  to  see  the  dump  for  ourselves,  which  we  did  the  follow- 
ing morning.  We  were  then  told — and  I  do  not  remember  who  in  the 
conference  said  it — that  it  belonged  to  the  Girard  estate;  but  in- 
cidentally it  was  mentioned  that  Col.  Archbald  was  the  engineer  for 
the  Girard  estate.  I  inquired  who  Col.  Archbald  was,  and  was  in- 
formed— ^I  do  not  remember  whether  it  was  by  Jud^e  Archbald  or 
by  somebody  else  present — ^that  he  was  Judge  Archbald's  nephew. 
I  had  never  heard  of  him  before  that  night. 

Q.  Did  you  visit  Packer  No.  3  the  next  day  ? — ^A.  I  did. 

Q.  Who  was  with  you? — A.  Mr.  Hellbut,  my  boy,  and  myself 
visited  there,  accompanied  by,  or  directed  by,  this  man  Jones. 

Q.  Did  the  judge  go  with  you? — ^A.  No,  sir. 

Q.  At  that  time  had  the  name  of  the  company  been  fixed  upon  as 
the  Jones  Coal  Co.  ? — A.  No,  sir ;  the  first  I  heard  of  the  Jones  Coal 
Co.  was  when  I  read  of  this  case  in  the  paper. 

Mr.  Manager  Norris.  That  is  all,  Mr.  President. 

The  PREsmBNT  pro  tempore.  The  witness  is  with  the  r^pondent. 

Cross-examination  by  Mr.  Worthington  : 

Q.  Mr.  Farrell,  I  should  like  to  have  the  date  of  that  meeting,  if 
you  can  give  it  to  us — ^the  meeting  at  Scranton  when  Judge  Archbald 
was  present. — ^A.  Well,  as  nearly  as  I  can  remember,  it  was  just  a 
few  days  before  the  Christmas  holidays;  I  could  not  give  you  the 
date. 

Q.  The  question  was  put  to  you  as  to  whether  Judge  Archbald 
was  to  see  Mr.  Warriner.  As  a  matter  of  fact,  were  you  not  informed 
that  he  had  already  seen  him? — A.  Well,  I  do  not  know  whether  I 
had  been  informed  that  he  would  see  him  or  that  he  had  already  seen 
him. 

Q.  Was  the  agreement  that  you  arrived  at  at  that  meeting  reduced 
to  writing  at  all? — A.  No,  sir. 

Q.  Why  not?  What  became  of  the  matter? — A.  Well,  we  were 
not  sure  about  it. 

Q.  Well,  you  learned  not  long  after  that,  did  you  not,  that  the 
matter  had  to  await  the  termination  of  the  existing  lease  of  the 
Lehigh  Valley  ? — A.  Oh,  yes ;  I  telephoned  Judge  Archbald  at  Scran- 
ton and  asked  him  what  was^  new.  I  was  anxious  for  this  coal.  I 
had  at  that  time  other  things  in  view  if  I  could  not  reach  this.  What 
I  was  after  was  coal.  I  telephoned  to  Judge  Archbald,  and  he  told 
me  that  we  would  have  to  wait,  for  the  reason  that  the  Girard  estate 
would  not  make  a  lease  with  us  until  the  lease  about  to  expire  with 
the  Lehigh  Valley  Railroad  for  the  Packer  mine  had  been  renewed. 

Q.  Well,  now ;  if  I  understand  what  that  verbal  agreement  reached 
there  was,  you  were  to  get  your  money  back,  of  course,  in  the  way 
you  have  described? — A.  Yes,  sir. 

Q.  But  outside  of  that  you  were  to  have  a  one-iSfth  interest  in  the 
company  ? — ^A.  No ;  I  was  to  have  no  interest  in  the  company. 

Q,  But  you  were  to  have  20  per  cent  of  all  the  profits? — ^A.  Ex- 
actly. 
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Q.  And  the  other  parties  were  to  have  the  other  four-fifths,  or  80 
per  cent,  of  the  profits? — ^A.  The  company  itself. 

Q.  Yes;  the  company  itself.  Now,  did  you  understand  who  all 
were  to  be  in  the  company? — ^A.  I  did  not. 

Q.  You  understood  that  Judge  Archbald  was  one? — A.  What  is 
that? 

Q.  You  understood  Judge  Archbald  was  one? — ^A.  Yes. 

Q.  And  Mr.  Petersen  one? — A.  It  is  not  clear  to  me  whether  I  was 
told  he  was  to  be  one  or  that  he  was  to  manage;  but  I  was  told  that 
he  was  to  manage  the  operation. 

Q.  You  do  not  recollect  that  he  was  to  manage  it  and  that  that 
was  to  be  the  consideration  for  the  interest  that  he  was  to  have  in  the 
company? — ^A.  It  may  have  been  that  way.    I  do  not  recall. 

Q.  Did  you  understand  that  Mr.  Jones  was  to  have  an  interest? — 
A.  Yes. 

Q.  And  others,  perhaps? — ^A.  Yes. 

Q.  You  understood  perfectly  well,  not  only  that  Judge  Archbald 
was  not  to  put  up  any  money  that  was  to  be  required,  but  none  of 
the  others  were? — ^A.  Yes;  I  was  to  put  up  the  entire  amount  of 
money  required  to  build  that  operation. 

^  Q.  You  were  to  put  up  all  the  money  that  was  needed  ? — ^A.  Yes, 
sir. 

Q.  You  were  anxious  to  get  the  contract? — ^A.  Positively. 

Q.  Why? — A.  Because  I  wanted  the  coal.  Mr.  Helbut  and  my- 
self had  aOTeed  before  we  went  there  that  his  firm,  Robinson,  Havdon 
&  Co.,  of  rfew  York,  would  have  the  entire  output  of  the  washery, 
and  I,  in  turn,  arranged  with  Robinson,  Haydon  &  Co.  that  I  would 
have  my  requirements,  whatever  they  might  be,  of  the  output,  and  I 
felt  that  I  was  fairly  secure,  for  if  at  any  time  I  could  not  use  all  of 
the  coal  I  could  take  what  I  wanted  and  turn  the  rest  over  to  Robin- 
son, Haydon  &  Co.,  they  to  look  for  a  market  for  it. 

Q.  Was  this  the  only  transaction  of  this  kind  that  you  were  en- 
gaged in  where  you  were  to  put  up  the  cash  or  concerned  in  putting 
it  up  ? — A.  No,  sir. 

Q.  How  many  others? — ^A.  One  other. 

Q.  About  the  same  time  or  before  or  since? — ^A.  I  had  taken  up  a 
matter  of  that  kind  on  that  same  basis  about  the  1st  of  November, 

Mr.  Manager  Webb.  Mr.  President,  I  do  not  see  what  that  has  to 
do  with  the  question  at  issue. 

Mr.  WoRTHiNGTON.  I  imagined,  Mr.  President,  that  it  was  sup- 
posed to  be  some  reflection  upon  Judge  Archbald  that  he  was  to  go 
mto  a  transaction  of  this  kind  where  another  person  was  putting  up 
the  money  and  he  was  getting;  an  interest  in  the  company  without 
doing  anything.  I  have  alreaay  shown  that  as  to  this  company  there 
were  a  number  of  others  who  were  in  the  same  relation;  and  I  pro- 
pose to  show  that  it  is  the  common  and  usual  thing  to  make  arran^- 
ments  of  that  kind  in  dealing  with  coal  properties  in  the  anthracite 
region.  If  this  witness  can  tell  us  of  the  practice  and  custom  and 
state  that  men  in  New  York,  who  have  the  monev,  are  anxious  to  get 
a  chance  to  do  that  very  thing — to  put  up  all  the  money  that  is 
required,  take  some  interest  in  the  venture,  and  let  the  rest  go  to  the 
people  who  have  brought  the  proposition  to  them — ^I  think  it  is  en- 
tirely competent 
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The  Pbesidskt  pbo  xEiiPORE.  The  Chair  thinks,  under  the  circum- 
stances, that  counsel  is  justified  in  bringing  out  the  fact  that  there  are 
such  other  transactions,  but  the  Chair  would  hardly  consider  it 
proper  to  go  into  details. 

Mr.  WoHTHiNGTON.  I  would  not  desire  to  do  so  at  all. 

Q.  (By  Mr.  Wobthinqton.)  There  was  one  other  transaction,  you 
say,  about  the  same  time  ? — ^A.  Yes,  sir, 

Q.  And  where  was  the  coal  property  in  that  case? 

Mr.  Manager  Webb.  Mr.  President,  counsel  is  going  into  details, 
and  I  objects  I  think  he  has  a  right  to  show  the  general  custom  or 
general  reputation  or  general  practice,  but  certainly  not  to  go  into 
details. 

Q.  (By  Mr.  Wobthington.^  Will  you  tell  me,  then,  whether  it  is 
customary  in  transactions  of  tnat  kind  for  one  man  to  put  up  all  the 
money  or  find  all  of  it  and  another  man  to  find  the  coal  property 
and  then  divide  the  profits  ? — A.  I  have  known  of  it  in  two  cases. 

Q.  Besides  this? — A.  Yes. 

Q.  And  recently  ? — A.  About  that  same  time. 

Mr.  Manager  Webb.  Mr.  President,  counsel  is  going  into  details 
again. 

The  PREsmENT  pbo  tempore.  The  Chair  does  not  think  that  coun- 
sel is  going  too  far. 

Mr.  WoRTHiNGTON.  XJudcr  the  intimation  of  the  Chair  and  in  the 
interest  of  time  I  will  not  go 

The  President  pro  tempore.  The  Chair  thinks  the  counsel  is  not 
going  too  far. 

Mr.  Worthington.  Well,  I  will  want  to  ask  about  that  other 
transaction. 

[To  the  witness.]  Prom  what  company  was  the  other  property  in 
which  you  said  you  were  immediately  concerned  obtainea? 

The  Witness.  The  Pennsylvania  Goal  Co. 

Q.  (By  Mr.  Worthington.)  Who  was  the  general  manager  of  that 
company? — A.  Well,  now,  I  really  do  not  know. 

Q.  Do  you  know  Capt.  May? — A.  I  do  not;  but  that  is  the  com- 
pany. 

Q.  The  Pennsylvania  Coal  Co.  ? — A.  I  do  not  know  any  official  in 
that  company. 

Q,  Where  was  the  property? — A.  The  property  was  on  the  rail- 
road fill,  the  old  gravity  railroad  that  runs  from  Honesdale  to  Haw- 
ley.    Our  operation  is  at  Hawley. 

Q.  Did  that  transaction  go  through? — A.  Yes;  we  are  working  it. 

Q.  You  put  up  the  money  and  you  are  now  working  at  the  fill? — 
A.  Yes,  sir. 

Mr.  Worthington.  That  is  all,  Mr.  President. 

Redirect  examination  by  Mr.  Manager  Webb  : 

Q.  That  is  one  of  the  old  gravity  abandoned  fills  ? — ^A.  Yes,  sir. 

Q.  Abandoned  many,  many  years  ago? — ^A.  I  heard  that  this  fill 
was  made  about  50  years  ago. 

Q.  And  abandoned  by  the  gravity  railroad  company.  Now,  I 
will  ask  you,  Mr.  Farrell,  if  you  do  not  know  that  it  was  agreed 
that  night  in  the  judge's  office — ^was  the  conference  at  night? — ^A. 
At  night;  yes. 

Q.  I  ask  you  if  that  night  in  the  judge's  office  it  was  not  agreed 
that  Thomas  Howell  Jones  should  have  an  interest  in  this  corpora- 
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tion  and  its  profits  for  finding  you  or  finding  the  money? — A.  No, 
sir:  if  that  was  agreed  to,  it  was  not  spoken  of  in  my  presence. 

Q.  Mr.  Jones,  I  believe,  swore  that  that  was  what  he  was  to  do? — 
A.  That  may  be. 

Q.  I  ask  you  if  it  was  not  also  agreed  in  that  conference  and  talk 
that  V.  L.  Jretcrsen  should  have  an  interest  in  it  because  he  was  to 
supervise  it? — ^A.  V.  L.  Petersen — ^that  is  very  clear  to  me — was  to 
supervise  it,  because  I  questioned  him  very  thoroughly  about  his 
capability  for  supervising  it. 

Q.  And  that  Judge  Archbald  should  have  an  interests  in  it  for  se- 
curing the  leases? — ^A.  No,  sir;  there  was  no  stipulation  as  to  what 
any  of  these  men  were  to  have  a  part  in  the  company  for. 

Q.  Well,  did  you  say  awhile  ago  that  all  that  you  heard  the  judge 
was  to  do  was  to  secure  the  leases,  to  see  Warriner  and  his  nephew, 
Col.  Archbald  ? — A.  The  words  "  secure  the  leases  "  were  never  men- 
tioned.   It  was  not  put  quite  that  way. 

Q.  How  was  it  put? — ^A.  Judge  Archbald  was  to  see  the  Girard 
estate  people  and  also  Mr.  Warrmer. 

Q.  The  only  reason  why  the  judge  could  see  Mr.  Warriner  or 
the  Girard  estate  was  for  the  purpose  of  securing  the  lease  of  this 
bank,  was  it  not  ? — ^A.  That  is  my  understanding. 

Mr.  Manager  Webb.  You  may  stand  aside. 

Recross-examination  by  Mr.  Worthington  : 

Q.  Was  there  anything  said  there  about  Judge  Archbald  being 
a  judge,  and  his  being  a  ]udge  of  the  Commerce  Court  having  any- 
thing to  do  with  it,  or  anything  of  that  kind? — ^A.  At  that  time  1 
did  not  know  that  Judge  Archbald  was  a  judge  in  the  Commerce 
Court. 

Q.  You  did  not  even  know  that? — ^A.  There  was  nothing  what- 
ever said  about  hLs  being  a  judge  of  any  court,  except  what  1  myself 
said  in  my  introduction  to  the  judge. 

Q.  That  you  had  been  on  the  jury  in  his  court? — ^A.  Yes,  sir. 

Mr.  Worthington.  That  is  all,  Mr.  President. 

Q.  (By  Mr.  Manager  Webb.)  Did  you  tell  us  \^hen  you  were  on 
the  jury  in  New  York  before  the  judge? — A.  Yes;  the  previous 
July.  July  and  August  of  the  previous  year — 1911.  I  served  as 
grand  juror  under  Judge  Archbald  in  the  criminal  term  of  the  Fed- 
eral court  in  the  post-office  building  in  New  York  City. 

Q.  He  was  then  acting  as  circuit  court  judge,  I  imagine? — ^A.  I 
do  not  know.  I  thought  that  Judge  Archbald  was  a  Federal  district 
court  judge. 

Mr.  Manager  Webb.  The  witness  may  be  discharged  finally. 

The  President  pro  tempore.  The  witness  is  finally  discharged. 

Mr.  Manager  Clayton.  Mr.  President,  that  completes  the  examina- 
tion in  chief  by  the  managers,  with  one  exception.  We  had  expected 
at  this  time  to  examine  Mr.  Charles  B.  Squire.  He  was  duly  served 
with  a  subpoena  on  yesterday,  to  be  here  immediately,  but  he  is  not 
here.  We  think,  however,  Mr.  President,  that  his  testimony  will  be 
largely,  if  not  altogether,  in  rebuttal,  although  we  had  expected  to 
examine  him  in  the  chief  examination  in  order  to  be  perfectly  fair 
to  the  respondent  in  the  case.  But  I  do  not  think  it  is  advisable  that 
we  detain  the  Senate.  We  hope  to  examine  him  in  rebuttal,  and  we 
think  that  likely  all  of  the  questions  which  we  desire  to  ask  of  him 
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will  be  permissible  in  the  rebuttal  examination.  As  he  is  not  here, 
in  order  to  insure  his  attendance  I  shall,  as  soon  as  I  can  prepare  it, 
submit  an  order  to  the  Senate  for  an  attachment  against  him. 

Now,  Mr.  President,  I  ask  that  Mr.  E.  J.  Wuliams,  Mr.  J.  R. 
Dainty,  Mr.  John  W.  Berry,  Mr.  Thomas  Darling,  and  Mrs.  Hutch- 
ison be  finally  discharged. 

Mr.  WoRTHiNGTON.  We  have  subpoenaed  Mr.  Berry,  and  desire  him 
to  be  kept  here,  and  also  Mr.  Darling. 

The  PREsmENT  pro  tempore.  The  Chair  was  about  to  limit  it  to 
such  subpoenas 

Mr.  WoRTHiNGTON.  The  witnesses  are  very  apt  to  misunderstand. 

The  PREsmENT  pro  tempore.  The  Chair  was  about  to  limit  it  to 
such  subpoenas  as  have  been  issued  at  tiie  instance  of  the  managers. 

Mr.  Mianager  Clayton.  We  had  expected  to  examine  Mr.  Watson, 
but  he  is  sick,  as  we  understand. 

The  President  pro  tempore.  The  Chair  has  not  made  an  announce- 
ment as  to  those  other  witnesses.  As  the  Chair  understands,  it  is  tiie 
desire  of  the  managers  that  the  witnesses  be  discharged  from  any 
further  attendance  under  their  subpoena. 

Mr.  Manager  Clayton.  The  understanding  of  the  Chair  is  correct. 

The  PREsmENT  pro  tempore.  The  witnesses  named,  so  far  as  they 
are  under  summons  in  pursuance  of  subpoenas  issued  at  the  instance 
of  the  managers,  will  now  be  discharged  from  obligation  under  those 
particular  subpoenas.  Of  course,  if  they  are  under  subpoena  from 
the  respondent,  they  are  still  under  obligation  to  respond  to  the  same. 
Now,  tne  manager  will  proceed  as  to  the  other  matter. 

Mr.  Manager  Clayton.  Here  is  an  order,  Mr.  President,  that  I 
desire  to  submit. 

The  President  pro  tempore.  The  Secretary  will  read  it. 

The  Secretary  read  as  follows : 

Orderedt  That  an  attachment  do  issue  in  accordance  with  the  rules  of  the 
Senate  of  the  United  States  for  one  Charles  B.  Squire,  a  witness  heretofore 
duly  subp<Bnaed  In  this  proceeding  on  behalf  of  the  managers  of  the  House 
of  Representatives. 

The  PREsmENT  pro  tempore.  Does  the  manager  desire  that  that 
be  immediately  returnable,  or  returnable  at  such  time  as  he  can 
utilize  the  witness? 

Mr.  Manager  Clayton.  I  can  only  answer  upon  surmise,  Mr. 
President,  and  upon  that  surmise  I  think  that  it  may  not  be  made 
returnable  before  Tuesday  next. 

The  PREsroENT  pro  tempore.  The  Sergeant  at  Arms  will  take 
notice  of  the  fact  and  act  accordingly.  The  question  is  upon  agree- 
ing to  the  order  proposed  by  the  manager. 

The  order  was  agreed  to. 

Mr.  Manager  Clayton.  Mr.  President,  that  is  all  the  testimony 
in  the  examination  in  chief  the  managers  desire  to  offer  at  this  time. 

The  President  pro  tempore.  Under  the  order,  which  has  pre- 
viously been  adopted  by  the  Senate,  the  counsel  for  the  respondent 
will  not  present  their  witnesses  until  Monday. 

Mr.  Gallinger.  Mr.  President,  I  move  that  the  Senate  sitting  as 
a  Court  of  Impeachment  adjourn. 

The  motion  was  agreed  to. 


808  IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 

MOin)AT,   BECEHBEB   16,    1012. 

In  thb  Senate  of  the  TTntthd  States. 

^  The  Presiding  Officer  (Mr.  Bacon)  having  announced  that  the 
tiine  had  arrired  for  the  consideration  of  the  articles  of  impeachment 
against  Robert  W.  Archbald,  the  respondent  appeared  with  his  comi- 
8cl,  Mr.  Worthington,  Mr.  Simpson,  and  Mr.  Rolbert  W.  Archbald,  jr. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

The  Secretary  read  the  Journal  of  Saturday's  proceedings  of  the 
Senate  sitting  as  a  Court  of  Impeachment. 

Mr.  Works.  Mr.  President,  some  days  ago  an  order  was  passed  by 
the  Senate  requiring  the  managers  on  the  part  of  the  House  and  the 
counsel  for  the  respondent  to  file  with  the  Secretary  their  briefs  or 
citations  of  authorities  for  the  immediate  use  of  Senators.  I  should 
like  to  inquire  whether  that  order  has  been  complied  with. 

The  RffisroiNG  Officer.  The  Chair  will  mafce  the  inquiry  of  the 
managers  and  of  counsel  for  the  respondent. 

Mr.  Works.  Well,  Mr.  President,  if  you  will  allow  me,  first,  I  de- 
sire to  say  that  on  the  part  of  the  managers  a  printed  copy  of  the 
citations  of  authorities  up  to  a  certain  point  has  been  furnished  to  me 
personally,  but  with  the  statement  that  the  managers  desired  to  add 
further  authorities. 

Mr.  Worthington.  Mr.  President,  I  must  confess  that  if  such  an 
order  was  made  it  escaped  my  observation.  I  know  that  there  was  a 
colloquy  here  about  it,  but  we  have  been  so  busily  engaged  in 

The  Presiding  Officer.  The  Chair  will  interrupt  counsel  to  the 
extent  of  saying  that,  as  the  Chair  was  about  to  submit  the  question  as 
to  the  correctness  of  the  Journal,  the  Senator  from  California  (Mr. 
Works)  addressed  the  Chair,  and  the  Chair  supposed  he  was  going  to 
direct  his  remarks  to  that  question.  If  counsel  will  permit  the  Chair, 
he  will  now  ask  whether  there  are  any  inaccuracies  in  the  Journal. 
If  not,  it  is  approved. 

Counsel  will  proceed. 

Mr.  Worthington.  I  was  about  to  say  that  some  of  us,  as  the 
Presiding  Officer  and  the  Senate  know,  have  been  so  much  occupied 
with  preparing  the  facts  in  the  case  that  we  have  had  very  little 
time  to  devote  to  the  preparation  of  the  law.  We  have^  of  course, 
dealt  with  it  before  this  trial  began,  and  it  will  take  us  a  very  sh<»t 
time,  when  we  conclude  the  questions  in  relation  to  the  facts,  to  pre- 
pare a  brief,  to  submit  it,  and  to  have  it  printed. 

The  PREsmiNG  Officer.  The  counsel  will  do  so  at  their  earliest 
convenience. 

Mr.  Worthington.  And  as  the  Senate,  as  I  understand,  has  de- 
termined to  adjourn  upon  the  l&th  of  this  month  to  the  2d  of  next 
month  we  can  certainly  arrange  so  that  our  brief  can  be  in  the 
hands  of  all  Senators  very  soon  after  the  adjournment. 

Mr.  Works.  Mr.  President,  of  course  I  do  not  desire  to  ask  any- 
thing unreasonable  of  the  managers  or  of  counsel,  but,  so  fas  as  I 
iim  individually  concerned,  I  should  be  glad  to  have  an  opportunity 
to  examine  with  some  deliberation  the  authorities  that  are  to  be 
relied  upon,  and  I  suppose  other  Senators  have  the  same  feeling 
about  it.    I  assume  that  both  the  managers  and  the  counsel  for  the 
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respondent  had  such  aathorities  as  they  expected  to  rely  upon,  and 
that  they  could  conveniently  furnish  them  at  any  time. 

Mr.  Manager  Clatiok.  Mr.  President,  I  have  before  me  a  brief 
prepared  some  time  ago  on  behalf  of  the  managers,  and  I  have 
undertaken  to  furnish  copies  of  it  to  the  Senators  who  have  indi- 
cated to  me  a  desire  to  see  that  brief.  I  had  withheld  the  printing- 
of  that  brief  in  the  record  foe  the  purpose,  as  the  Senator  from  Cali- 
fornia has  well  said,  of  making  some  additions  to  it;  and  the  Chair 
is  quite  well  aware  of  the  conditions  under  which  we  have  worked 
since  the  trial  of  this  case  has  actually  be^n.  If  it  is  the  desire  of 
the  Senate  I  am  quite  willing  that  tne  brief,  to  which  we  desire  to 
add  something  later  along,  may  go  into  the  record  at  this  time. 

The  PBESmiNG  Officeb.  It  is  not  so  desired. 

Jfo.  Manager  Clayton.  Then,  I  will  withhold  it ;  but  I  may  say 
that,  in  my  opinion  and  in  the  opinion  of  my  associates,  not  later 
than  two  days  after  the  Christmas  recess  begins  we  shall  have  this 
brief  prepared  and  printed  and  get  it  into  the  hands  of  the  Senators. 
I  hope  that  the  respondent's  counsel  will  do  the  same  thing,  to  wit,, 
have  their  brief  in  the  hands  of  the  Senate  at  that  time  also. 

Mr.  WoBTHiNGTON.  I  cau  say,  Mr.  President,  we  can  certainly 
have  that  done  this  week.  May  I  ask  now,  as  the  Senate  will  not 
then  be  in  session,  is  it  proposed  that  these  briefs  shall  be  printed 
separately  or  be  handed  to  the  Secretary  to  be  incorporated  in  the 
record?  I  would  suggest  that  it  would  be  a  very  good  thing  if  the 
Senate  could  make  the  order,  if  it  is  necessary  to  make  an  order,  that 
these  briefs  shall  be  printed  separately,  so  that  they  may  be  dis- 
tributed to  the  Senators  without  reference  to  the  vast  bulk  of  the 
record  as  to  the  evidence. 

Mr.  WoBKS.  The  order  was  passed  some  days  ago,  and,  as  counsel 
is  not  familiar  with  it,  I  suggest  that  the  order  may  be  read  for  his 
information. 

The  PRBsmrNG  Officeb.  The  Secretary  will  read  the  order  which 
was  passed  on  that  subject. 

Mr.  Manager  Clayton.  Mr.  President,  if  I  may  be  permitted  Uy 
say  so,  I  think  the  counsel  for  the  respondent  understands  the  order 
and  I  think  he  agrees  with  me  that  at  the  latter  end  of  this  week  we 
gjiall  both  furnish  these  briefs,  so  that  they  will  be  printed  under 
the  previous  order  made  by  the  Senate.    Am  I  correct? 

Mr.  WoRTHiNGTON.  So  far  as  what  the  manager  states  as  to  what 
we  propose  to  do  he  is  correct.  So  far  as  the  order  about  printing 
these  briefs  separately  is  concerned,  I  have  no  recollection  about  it. 

The  Presiding  Officer.  The  Chair  will  state  that,  imless  there  is 
objection,  the  order  will  be  that  the  briefe  be  printed  separately. 

Mr.  Manager  CivAYTON.  They  will  both  be  incorporated  into  the 
proceedings  and  the  record  of  this  proceeding. 

Mr.  Works.  It  will  be  necessary  in  that  case,  Mr.  President,  to 
vacate  the  order  already  made. 

The  Presiding  Officer.  The  Chair  submitted  it  for  the  unanimous 
consent  of  the  Senate  only.  The  Chair  had  no  right  to  order  it 
otherwise;  and,  with  the  permission  of  the  Senator  from  California,, 
as  the  Secretary  can  not  now  immediately  find  the  order,  the  pro- 
ceedings will  be  continued,  and  the  order  will  be  presented  a  little 
later. 
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Mr.  Works.  I  shall  not  insist  upon  that,  and  I  am  perfectly  will- 
ing that  the  order  shall  be  so  changed  as  to  require  the  briefs  to  be 
printed  separately.  I  have  not  objected;  I  was  only  suggesting  the 
fact  that  an  order  was  in  existence  to  the  contrary. 

The  Presiding  Officer.  The  present  order  to  print  the  briefs 
separately  will  not  conflict  with  the  prior  order,  as  the  Chair  under- 
stands. The  prior  order  will  be  carrie(i  outj  and  the  present  order, 
passed  unanimously  by  the  Senate  itself,  without  objection  will  be 
for  a  separate  printing  for  the  convenience  of  managers,  counsel, 
and  Senators. 

The  Chair  understands  that  the  managers  have  concluded  their 
evidence,  and  counsel  for  the  respondent  will  now  present  evidence 
on  behalf  of  the  respondent. 

Mr.  Simpson.  We  desire  to  call  a  witness  a  little  out  of  order  be- 
cause of  important  engagements  which  he  has.  I  will  ask  that  Mr. 
E.  E.  Loomis  be  called. 

Mr.  E.  E.  Loomis,  having  been  previously  sworn,  was  examined 
and  testified  as  follows: 

Q.  (By  Mr.  Simpson.)  Mr.  Loomis,  on  Friday  last  Mr.  C.  G. 
Boland  testified  that  he  had  been  informed  by  Mr.  George  M.  Wat- 
son that  yourself,  Mr.  Phillips,  and  Judge  Archbald  were  to  receive 
a  portion  of  an  excess  claim  which  he,  Watson,  had  presented  to 
your  company  over  and  above  the  amount  which  his  clients  had  told 
him  to  claim.    Will  you  please—^ — 

Mr.  Manager  Floyd.  Mr.  President,  we  object 

Mr.  Simpson.  Excuse  me,  if  you  please,  until  I  finish  the  question. 
The  witness  need  not  answer  until  directed  to  do  so. 

[To  the  witness.]  Will  you  please  tell  us  whether  or  not  there  was 
any  agreement  or  understanding,  express  or  implied,  of  any  kind  or 
character  that  you  were  to  get  any  portion  of  the  money  which  was 
claimed  from  the  Delaware,  Lackawanna  &  Western  Railroad  ? 

Mr.  Overman.  Mr.  President,  I  will  ask  counsel  to  talk  a  little 
louder.    He  can  not  be  heard  here. 

Mr.  Simpson.  That  is  the  first  time  that  it  was  ever  said  that  my 
voice  was  so  low  that  it  could  not  be  heard,  and  I  shall  endeavor  to 
make  it  the  last. 

Mr.  Thornton.  Mr.  President,  the  reason  counsel  can  not  be  heard 
is  the  noise  in  the  rear  part  of  the  Chamber. 

The  Presiding  Opficer.  The  Chair  will  request  Senators  and 
others  who  desire  to  converse  to  retire  to  the  lobby.  It  is  impossible 
for  the  proceedings  to  be  conveniently  had  with  audible  conversation 
progressing  in  thi  Chamber.  ^ 

Q.  (By  Mr.  Simpson.)  Will  you  kindly  state, Mr.  Loomis,  whether 
or  not  there  was  any  agreement  or  understanding  of  any  kind  or 
character,  express  or  implied,  by  which  you  were  to  get  any  part 
or  portion  of  any  sum  of  money  which  was  recovered  or  paia  to 
Mr.  Watson  on  behalf  of  the  Marian  Coal  Co.,  or  Mr.  Boland,  or 
anyone  else? 

Mr.  Manager  Floyd.  We  object  to  the  question,  Mr.  President. 

The  PREsmiNG  OmcER,  On  what  ground? 

Mr.  Manager  Floyd.  Upon  the  ground  that  it  is  irrelevant  and 
incompetent.  We  are  not  trying  Mr.  Loomis  for  anything  in  this 
matter,  and  it  is  immaterial  and  irrelevant  whether  Mr.  Loomis 
was  to  get  anything  or  not 
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The  Presiding  Officer,  If  the  Chair  recalls  the  fact  correctly  the 
evidence  as  to  Mr.  Loomis  having  any  participation  in  this  matter 
was  brought  out  by  counsel  for  the  respondent. 

Mr.  Simpson.  Only  by  asking  the  witness  to  state  the  whole  of  a 
conversation  when  he  undertook  to  state  a  part  of  it  on  the  sugges- 
tion of  the  managers. 

The  Presiding  Officer.  If  the  evidence  had  been  brought  out  by 
the  managers  the  Chair  would  hold  that  the  counsel  would  have  a 
right  to  reply  to  it;  but  as  the  evidence  to  which  it  relates  was 
brought  out  by  the  respondent,  and  as  it  is  irrelevant,  the  Chair  does 
not  think  that  it  is  now  competent  to  prove  the  remainder  of  the  con- 
versation. 

Mr.  Simpson.  Will  the  Chair  allow  me  a  moment  before  finally 
ruling  upon  the  question?  I  would  concede,  sir.  without  a  doubt 
that  if  that  which  was  brought  out  on  behalf  of  tne  respondent  was 
entirely  separate  and  distinct  from  that  which  was  brought  out  by 
the  managers  that  rule  would  be  directly  applicable,  but  when  the 
managers  asked  for  a  fraction  of  the  conversation  and  the  other  side 
simply  asked  for  the  whole  of  the  conversation  to  be  brought  out,  I 
submit,  sir,  that,  the  managers  being  the  ones  who  introduced  the 
matter,  the  rule  to  which  tne  Chair  has  adverted  does  not  apply, 
and  that  we  are  entitled  to  have  it  known  whether  or  not  the  state- 
ment which  the  witness  undertook  to  make  has  a  basis  of  truth  or 
not,  as  to  everyone  who  was  referred  to  in  the  conversation  which 
the  managers  themselves,  in  the  first  instance,  had  brought  out 

The  PREsroiNG  Officer.  Counsel  undoubtedly  would  have  a  right  to 
bring  out  the  full  conversation  so  far  as  the  actual  conversation 
relates  to  the  case;  but  the  Chair  does  not  think  that  that  part  of 
the  conversation  was  relevant  to  the  case ;  it  was  brought  out  volun- 
tarily by  the  counsel  for  the  respondent.  The  remedy  of  the  respond- 
ent, if  the  counsel  will  permit  the  suggestion,  is  to  move  to  rule  out 
the  former  testimony  which  was  received  on  that  subject  as  to  Mr. 
Loomis,  which  had  nothing  to  do  with  the  case  whatever. 

Mr.  Simpson.  It  was  a  part  of  a  full  conversation,  sir ;  but  if  the 
Chair  has  ruled  on  it,  or  course,  I  will  not  undertake  to  argue  it 
further. 

The  PREsroiNG  Officer.  The  Chair  is  only  the  mouthpiece  of  the 
Senate;  and  if  the  Chair  has  wrongly  decided,  the  Senate  is  the 
authority  to  so  determine. 

Mr.  WoRTHiNGTON.  Mr.  President,  as.it  does  not  clearly  appear,  per- 
haps, to  the  minds  of  all  here  as  to  what  was  brought  out,  it  was 
this :  Mr.  Boland  was  asked,  and  under  the  ruling  made  by  the  Senate 
he  was  allowed  to  be  asked,  about  the  use  by  Watson  of  Judge  Arch- 
bald's  name,  and  he  said  that  Watson  had  said  that  he  thought  Judge 
Archbald  ought  to  be  compensated  for  what  he  was  doing  m  helping 
to  bring  about  that  settlement.  Then,  on  cross-examination,  he  was 
asked  for  the  full  conversation,  and  he  said  what  was  said  was  that 
this  witness  and  Mr.  Phillips  and  Judge  Archbald  were  all  to  be  paid. 
That  was  one  statement. 

Now,  Mr.  President,  it  seems  to  me  that  we  ought  to  be  allowed 
to  contradict  that  statement  at  all  points  where  we  can  touch  it. 
Otherwise  it  would  leave  us  in  the  attitude  of  denying  that  it  was 
true  as  to  Judge  Archbald,  but  might  leave  everybody  to  think  that 
it  was  true  as  to  Mr.  Loomis  and  true  as  to  Mr.  Phillips,  and  thereby 
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five  very  much  color  to  the  proposition  that  it  was  also  true  as  to 
udge  jAjrchbald. 

The  conversation  which  related  to  Judge  Archbald  was  all  brought 
out  b^  the  managers,  and  we  brought  out  that  which  related  to  Mr. 
Loomis  and  to  A&.  Phillips,  but  it  was  all  one  word,  one  sentence,  one 
breath. 

The  PREsmiKo  Officer.  Counsel  at  that  time  had  the  right  to  ob- 
ject  

Mr.  WoBTHiNOTON.  The  Senate,  as  we  understood,  ruled,  by  a  vote 
that  was  taken  when  t^e  question  was  submitted  to  the  Senate  by 
the  Chair,  that  that  conversation  was  competent. 

The  PREsroiNG  Officer.  No;  only,  as  to  Judge  Archbald.  The 
Chair  has  the  question  before  him.  The  Chair  will  read  the  ques- 
tion which  the  Senate  ruled  was  admissible.  The  Chair  had 
previously  ruled  that  it  was  inadmissible,  and  when  again  offered, 
while  still  of  the  same  opinion,  the  Chair  submitted  the  questicm  to 
the  Senate,  and  the  Senate  ruled  that  it  was  admissible.  This  is  the 
question : 

Q.  (By  Mr.  Manager  Flotd.)  N^ow,  Mr.  Boland,  I  will  ask  you  to  state 
whether  or  not  during  the  course  of  these  negotiations  you  had  any  conver- 
sations with  Mr.  Watson  relative  to  Judge  Archbald*s  interest  or  participation 
in  this  settlement,  and  particularly  as  to  whether  he  was  to  share  in  the  fee 
or  receive  any  money  or  other  pecuniary  consideration  for  his  services  in  at- 
tempting to  make  that  settlement? 

That  was  all  the  Senate  passed  upon.  The  Chair  did  not  feel 
authorized,  as  the  counsel  was  bringing  out  the  testimony  on  his 
own  side,  to  interpose.  The  Chair  thought  at  the  time  that  it 
was  altogether  irrelevant^  and  would  have  sustained  the  motion  if  it 
had  been  made  at  that  time  to  exclude  it  from  the  testimony  as  to 
Mr.  Loomis ;  and  the  Chair  would  entertain  such  a  motion  now,  for 
that  matter. 

Mr.  WoRTHiNGTON.  I  am  unable  to  see  how  we  can  make  a  motion 
without  moving  to  strike  out  what  the  Senate  formerly  voted  to 
admit. 

The  PREsroiNG  OmcEiL  The  Chair  would  not  entertain  that,  of 
course,  but  the  Chair  would  entertain  a  motion  to  strike  out  every- 
thing that  has  been  said  about  Mr.  Loomis  because  that  is  not  within 
the  limit  of  the  questicHi  ruled  on  by  the  Senate. 

Mr.  WoRTHiNGTON.  Well,  I  will  have  to  consider,  Mr.  President, 
about  that.    We  may  bring  the  matter  up  at  a  later  stage. 

The  PREsmiNQ  Officer.  But  if  this  were  admitted,  the  managers 
would  have  a  right  to  take  issue  upon  it,  introduce  evidence  in  regard 
thereto,  and  where  would  the  end  be? 

Mr.  Simpson.  We  have  no  further  questioQs  to  ask  this  witness, 

then. 
The  PREsroiNG  Officer.  The  witness  may  retire. 
Mr.  WoRTHiNGTON.  I  ask  that  Mr.  John  M.  Robertson  be  called. 

John  M.  Robertson,  having  been  duly  sworn,  was  examined  and 
testified  as  follows : 

Q.  (By  Mr.  Worthington.)  State  your  full  name,  please,  Mr. 
Robertson. — A.  John  M.  Robertson,  Scranton,  Pa. 

Q.  How  long  have  you  lived  about  Scranton  ? — A.  Since  1866. 

Q.  What  is  your  business  and  what  has  been  your  business?— A. 
Coal  operator. 
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Q.  Did  you  have  anything  to  do  with  the  production  of  the  Katy- 
did culm  (lump  near  Moosic  ? — ^A.  Yes,  sir. 

Q.  What? — A.  Under  an  arrangement  of  lease  with  the  Hillside 
Coal  &  Iron  Co.  I  started  the  Katydid  in  1885 

Mr.  WoRTHiNQTON.  I  am  afraid  you  can  not  be  heard.  Will  you 
please  speak  louder? 

The  JpKESmiNQ  Officer  (to  the  witness).  It  is  absolutely  necessary 
that  every  Senator  should  hear  what  you  say. 

The  WrrNEss.  Under  an  arrangement  of  lease  with  the  Hillside 
Coal  &  Iron  Co.  I  started  the  Katydid  in  1885.  The  breaker  was 
built  in  1886,  and  the  beginning  of  this  dump  was  made  then. 

Q.  What  is  a  breaker! — ^A.  A  structure  for  the  purpose  of  break- 
ing^ and  preparing  coal. 

Q.  Did  you  mine  the  coal? — A.  Yes,  sir. 

Q.  You  took  it  out  of  the  cround? — A.  Took  it  out  of  the  ground. 

Q.  Very  well ;  go  ahead. — ^A.  This  operation  was  worked  under  my 
own  name  until  1891,  when  Mr.  Law  came  into  partnership  with  me, 
and  we  worked  under  the  firm  name  of  Robertson  &  Law  until  the 
close  of  the  colliery.  He,  however,  retired  in  1904  and  I  continued 
the  operation  alone. 

Q.  Until  what  time  did  you  continue  after  1904? — ^A.  Until  1908. 

Q.  What  happened  then? — A.  The  breaker  was  burned  by  a  fire 
from  a  dump  belonging  to  the  Hillside  Coal  &  Iron  Co. 

Q.  Had  you  attempted  before  the  breaker  burned  down  to  utilize 
the  culm  dump? — A.  In  1905  I  built  a  washery  and  commenced  to 
prepare  the  dump  and  wash  the  dump. 

Q.  What  is  the  distinction  between  a  breaker  and  a  washery  ? — ^A. 
The  one  is  generally  dry — ^the  coal  is  prepared  dry — and  in  the  other 
case  water  is  used  in  the  preparation  of  smaller  sizes. 

Q.  Well,  you  began  in  1905,  then,  to  wash  this  dump? — A.  Yes. 

Q.  To  get  coal  out  of  the  dump  ? — A.  Yes,  sir. 

Q.  To  segregate  it  from  the  waste? — A.  Yes. 

Q.  Well,  how  long  did  you  continue? — ^A.  Until  1908. 

Q.  Did  the  fire  bum  down  the  washery,  too? — ^A.  Yes. 

Q,  Well,  what  did  you  do  after  that? — A.  I  did  not  do  anything. 

Q,  Why  ? — A.  Well,  I  could  not  see  that  there  was  use  in  running 
'  the  dump  alone.    The  coal  was  pretty  near  worked  out,  and  it  would 
scarcely  pay  to  build  another  structure. 

Q,  What  would  it  have  cost  to  build  a  washery? — A.  In  the  neigh- 
borhood of  $20,000,  the  cheapest  way  you  could  do  it,  I  think. 

Q.  Now,  I  wish  you  would  tell  the  Senate  what  you  know  about 
the  value — ^the  Katydid  dump  stands  now  as  it  did  when  you  left  it, 
does  it  not? — A.  Yes,  sir;  at  present,  of  course,  there  is  only  half  or 
the  dump;  we  washed  (me-half  between  the  years  1905  and  1908. 

Q.  Tell  the  Senate  what  you  know  about  the  quantities  of  different 
lands  of  coal  in  that  dump  now  or  since  you  stopped  washing  it  in 
1908,  and  about  its  value,  if  it  has  any. — ^A.  The  nrst  half  that  was 
washed  was  naturally  the  best.  It  was  laid  down  first  and  was  the 
be'tter  part ;  the  better  sizes  were  in  it,  the  larger  sizes,  so  that  what  is 
remaining  now  is  really  very  small,  principally  No.  3  buckwheat  and 
smaller. 
Q.  How  many  sizes  are  there  of  buckwheat? — ^A.  Four. 
Q.  What  are  the  sizes  of  coal  supposed  to  be  in  the  dump,  begin- 
ning at  the  largest  size? — A.  There  could  not  be  anything  gotten 
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larger  than  buckwheat  No.  1.  We  tried  to  make  chestnut  coal  and 
also  pea  from  the  dump,  from  the  washings  of  the  dump,  but  we 
found  it  was  so  poor  when  it  was  incorporated  with  the  fresh-mined 
coal  that  we  could  not  market  it. 

Q.  Is  it  possible,  then,  in  your  judgment,  to  get  any  chestnut  coal 
out  of  that  dump  as  it  stands  now  ? — ^A.  It  is  not. 

Q.  What  would  you  say  about  getting  $17,000  worth  out  of  it?— 
A.  I  do  not  think  you  could  ^et  any. 

Q.  Not  any? — ^A.  Not  profatably. 

Q.  Why  could  you  not  get  it  profitably  ? — ^A.  It  would  be  possible, 
perhaps,  to  get  a  little  and  sell  it  at  retail,  but  it  would  not  be 
marketable.    It  would  not  be  fit  for  the  market. 

Q.  Why  do  you  say  you  could  not  get  any  of  the  size  you  call 
pea? — A.  For  the  same  reason. 

Q.  Do  you  know  anything  about  a  rock  pile  that  forms  a  part  of 
the  dump  ? — A.  Yes.    There  are  two  rock  piles  forming  a  part  of  it. 

Q.  Do  you  see  the  map  back  there  ? — ^A.  Yes,  sir. 

Q.  That  is  an  enlargement  of  the  map  made  by  Mr.  Rittenhouse 
and  introduced  in  evidence.  I  wish  you  would  go  back  to  the  map 
and  with  a  pointer  tell  us  what  you  are  talking  about. 

The  witness  did  as  requested. 

A.  There  is  a  large  rock  dump  and  ash  dump  in  the  bottom  of 
this  pile  [indicating  on  map]. 

Q.  You  say  there  is  a  large  ash  dump  in  the  bottom  of  it  t — A.  Yes, 
sir. 

Q.  It  is  not  culm  at  all,  then? — ^A.  No,  sir. 

Q.  I  mean  the  bottom. — ^A.  Yes ;  the  bottom. 

Q.  What  is  there  besides  ash  at  the  bottom  ? — ^A.  Bock  and  ashes. 
The  ash  was  formed  from  the  boilers,  coming  out  from  here  [indi- 
eating],  and  we  afterwards 

Q.  Please  talk  so  I  can  hear  you. — ^A.  The  rock  and  ash  pile  were 
dumped  in  here,  and  we  afterwards  had  to  hoist  or  convey  the  slush- 
ings,  and  so  we  put  in  some  refuse  coal — small,  fine  coal — and  made 
a  large  conical  dump  of  this  [indicating]. 

Q.  Take  that  conical  dump  by  itself;  what  is  it  worth  to  any- 
body who  tries  to  get  some  coal  out  of  it  ? — A,  There  is  only  a  small 
quantity  of  No.  3  buckwheat  in  it. 

Q.  Would  it  pay  to  get  it  out? — ^A.  I  do  not  think  so. 

Q.  Very  well.  Go  on  with  the  rest  of  it.— A.  Then  we  sunk  a  lonff 
slope,  coming  in  on  it  in  this  direction  [indicating],  and  all  the  rock 
that  was  taken  from  that  slope  was  dumped  in  here  [indicating]. 
It  would  be  absolutely  impossiole  for  any  surveyor  coining  there  and 
seeing  that  dump  as  it  is  to-day  to  make  a  correct  estimate  unless  he 
knew  the  topo^aphv  of  that  ground  before  the  dump  was  laid  down. 

Q.  Go  aheaa.  What  about  the  rest  of  it? — A.  Then  the  rest  out  in 
this  direction  [indicating]  contains  nothing  but  No.  8  buckwheat. 

Q.  Take  that  Katydid  dump  as  a  whole;  I  ask  you  again  whether, 
in  your  judgment,  as  the  man  who  made  it  and  a  man  who  has  been 
in  this  business,  there  is  enough  coal  there  to  pay  for  getting  it  out  ? — 
A.  Well,  I  do  not  consider  that  there  was. 

Q.  What  is  the  situation  there  as  to  water?  You  sav  it  is  a  wash- 
ery  and  you  need  water.    How  is  it  situated  with  reference  to  that 
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necessity? — A.  When  the  washery  was  commenced  we  had  been  able 
to  secure  a  large  quantity  of  water  by  means  of  a  barrier  pillar  ex- 
isting between  the  Delaware  &  Hudson  and  the  Hillside  Coal  &  Iron 
Co.,  with  which  we  were  working.  I  think  in  1907  the  Delaware  & 
Hudson  broke  through  that  barrier  pillar  and  took  all  our  water 
away,  so  that  it  became  very  difficult  to  run  the  washery. 

Q.  I  understand  that  you  still  hold  that  dump  ? — ^A.  Yes,  sir. 

Q.  Claim  the  ownership  of  it,  at  least,  subject  to  a  royalty  to  the 
Hillside  Coal  &  Iron  Co.  of  37^  cents  a  ton  ? — ^A.  Decidedly. 

Q.  Has  there  been  anything  in  the  last  four  years  to  keep  you  from 
working  it  and  paying  that  royalty  and  getting  the  profit  there  was 
in  it,  if  there  was  any T— A.  No,  sir;  I  think  not. 

Q.  Do  you  know  anything  about  an  effort  that  was  made  to  sell 
this  dump  to  the  Du  Pont  Powder  Co.  ? — ^A.  Yes,  sir. 

Q.  When  was  that? — A.  In  1908,  after  the  breaker  and  washery 
were  burned. 

Q.  What  was  there  about  that? — ^A.  The  Du  Pont  Powder  Co* 
were  erecting  a  large  new  powder  mill  close  to  the  property  that  we 
were  mining  on.  Indeed,  some  of  it  is  on  that  property,  and  Mr. 
Belin,  who  is  one  of  the  managers  of  the  Du  Pont  Powder  Co. 

Q.  I  am  not  able  to  hear,  Mr.  Robertson. — ^A.  (Continuing.)  Mr. 
Belin  asked  me  if  I  was  willing  to  sell  the  dump.  They  thought  of 
usiYig  it  for  the 

Q.  Well,  I  do  not  care  about  the  details  of  that.  What  I  want 
to  get  at  is  whether  any  offer  was  made  by  you  and  the  Hillside  Coal 
&  Iron  Co.  to  sell  it  to  the  Du  Pont  Powder  Co. — A.  Yes,  sir. 

Q.  What  was  the  proposition  ? — ^A.  The  proposition  was  I  offered 
it  to  them  for  $10,000,  mcluding  the  royalty,  and  they  would  then 
own  the  dump  complete. 

Q.  That  is,  they  would  actually  get  your  title  and  the  Hillside 
Coal  &  Iron  Co.'s  title? — ^A.  Yes,  sir. 

Q.  How  did  you  arrange  that  with  the  Hillside  Coal  &  Iron  Co.? 
What  were  they  to  get  out  of  the  $10,000?— A.  I  saw  Mr.  May,  the 
^neral  manager  of  the  Hillside  Coal  &  Iron  Co.,  and  I  told  him  about 
me  offer,  and  he  sent  his  engineers  down,  and  they  measured  the 
dump  and  found  the  quantity  of  coal  they  thought  it  contained. 
By  means  of  screening  they  found  out  the  quantity  of  the  different 
sizes,  and,  based  on  these  reports,  they  figured  out  that  their  value 
in  the  dump  was  about  $2,000. 

Q.  Did  the  Hillside  Coal  &  Iron  Co.  authorize  you  then  to  sell  that 
dump  for  $10,000— to  keep  $8,000  yourself  and  give  them  $2,000?— 
A.  Mr.  May  said  he  woula  recommend  that. 

Q.  Mr.  May  said  he  would  recommend  that?  That  is  what  he  said 
here. 

Mr.  Manager  Sterling.  I  object  to  the  statement  of  the  counsel  for 
two  reasons. 

Mr.  WoRTiTiNGTON.  I  wiU  withdraw  it,  then. 

Mr.  Manager  SxERiiiNo.  First,  it  is  improper,  if  true,  and,  in 
the  second  place,  he  never  said  anything  of  the  Kind. 

Mr.  WoETHiNGTON.  I  do  not  want  to  get  into  an  argument  with 
counsel,  but  there  is  a  letter  here  of  March  81,  in  which  he  says  that 
he  would  recommend  the  sale  of  the  interest  of  his  company  for 
$4,500. 
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Mr.  Manager  Stebiino.  I  never  saw  the  letter.  He  said  on  the 
witness  stand  that  he  did  not  recommend  it.  I  have  never  seen  any 
such  letter.  There  is  here,  Mr.  President,  a  letter  in  which  he  saj^ 
he  would  recommend  the  sale  for  $4,500. 

Mr.  WoKTHiNGTON.  I  Say  that  is  what  he  said  here  about  the  sale 
to  Judge  Archbald  and  Mr.  Williams. 

Mr.  Manager  SxERiiiNG.  He  is  now  talking  about  the  Du  Pont  sale. 

Mr.  WoBTHiKGTON.  Couusd  misuuderstood  what  I  meant,  prob- 
ably. I  was  only  saying  that  Mr.  May  in  this  case  had  recranmended 
the  sale  of  the  interest  of  the  Hillside  Coal  &  Iron  Co.  for  $4,500. 

Mr.  Manager  Steeling.  That  is  not  what  counsel  said  at  all.  He 
said  the  witness  said  what  Mr.  May  said. 

Mr.  WoBTHiNGTON.  Well,  let  us  go  on  with  the  evidence,  and  I 
will  withdraw  my  remark. 

Q.  (By  Mr.  Worthinoton.)  Why  was  not  that  sale  made,  thent — 
A.  The  Du  Pont  Powder  Co.  was  also  trying  to  find  out  for  how 
much  they  could  buy  their  electricity  direct  from  the  Scranton 
Electric  Co.,  and  they  found  that  was  the  cheaper  way  to  get  it, 
and  they  are  getting  it  from  them  now. 

Q.  They  determined  to  get  their  coal  some  other  way.  Did  you 
at  any  time  in  1911  give  an  option  to  anybody  on  this  dump  or  your 
interest  in  it? — A.  In  nineteen  hundred  and 

Q.  In  1911,  to  Mr.  Williams? — A.  Yes;  I  gave  Mr.  Williams* an 
option. 

Q.  Tell  us  how  that  came  about. — ^A.  In  April  or  May,  I  think  it 
was,  certainly  in  the  early  part  of  1911,  Mr.  Williams  came  to  my 
office  and  he  asked  if  the  dump  was  still  for  sale.  I  told  him  it  was. 
He  wanted  to  know  if  I  would  give  him  an  option  on  it  and  I  said 
no,  and  he  said  then  that  he  had  some  parties  in  with  him. 

Q.  Keep  your  voice  up ;  I  can  not  hear  you. — ^A.  He  said  there  were 
some  parties  with  him  that  he  thought  I  would  lease  to.  I  said, 
"Well,  you  had  better  tell  me  who  they  are,  because  I  certainly 
can  not  deal  with  them  unless  I  know  who  they  are."  He  told  me 
Judge  Archbald  wanted  to  ^et  it.  He  told  me  tney  had  some  pai-ties 
they  thought  they  could  seU  it  to. 

Q.  Did  you  agree  to  give  him  any  option  or  privilege  about  it? — 
A.  I  did. 

Q.  What  was  it  ? — A.  I  gave  him  an  option,  I  think,  in  September. 

Q.  What  did  you  tell  him  when  he  came  there  in  the  sspring! — ^A.  I 
told  him  that  I  had  a  good  deal  of  difficulty  at  first  in  findinjg  out 
who  was  with  him.  I  asked  him  if  Mr.  Bone  was  connected  with  it, 
and  he  said  "  No."    Then  he  told  me  Judge  Archbald  was. 

Q.  Did  you  then  make  any  proposition  or  say  what  you  would  do? 
I  know  you  did  not  give  him  any  written  option  until  later,  but  did 
you  in  the  spring  tell  him  what  you  would  ob? — ^A.  I  think  I  offered 
him  the  dump  first  for  $5,000,  and  then  he  came  to  me  a  little  later 
and  said  the  deal  would  be  ccmsummated  in  about  two  weeks.  I  said, 
*'  Well,  if  you  can  pull  it  through  in  two  weeks  I  will  give  you  a  re- 
duction ;  I  will  make  it  $3,500." 

Q.  Did  you  consider  $3,500  was  a  fair  sum  for  your  interest  in  the 
dump  at  that  time? — A.  I  considered  it  was  reasonable;  I  was  will- 
ing to  take  it. 

Q.  You  later  gave  him  a  written  option,  which  is  in  evidence 
here? — ^A.  Yes,  sir. 
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Q.  That  was  in  September  ? — A.  Yes,  sir. 

Q,  You  gave  him  a  paper  which  is  in  the  handwriting  of  and 
witnessed  by  Judge  Arcnbald? — ^A.  Yes;  I  did. 

Q.  Did  you  ask  him  any  compensation  for  giving  him  that  op- 
tion?— A.  No,  sir. 

Q.  Why  did  you  give  him  authority  of  that  kind  without  getting 
any  compensation  for  it  ? — ^A.  Well,  by  this  time  I  understooa  whom 
they  were  trying  to  sell  it  to,  and  I  was  willing  to  help  the  thing 
along  in  any  way. 

Q.  To  whom  did  you  understand  they  were  trying  to  sell  it! — ^A. 
The  Erie  &  Wyoming  Valley  Railroad ;  I  think  tnat  is  the  name. 

Q.  The  Lackawanna  &  Wyoming  Valley,  is  it  not? — ^A.  Yes;  the 
Lackawanna  &  Wyoming  Valley. 

Q.  What  is  called  the  Laurel  Line  for  short  ? — A.  Yes. 

Q.  A  little  line  between  Wilkes-Barre  and  Scranton  ? — ^A.  Yes,  sir. 

Q.  I  believe  you  have  been  here  throughout  this  trial  ? — ^A.  Yes. 

Q.  Under  subpoena  by  the  managers? — A.  Yes. 

Q.  Have  you  stated  to  them  what  you  know  ? — ^A.  Not  on  this  occa- 
sion ;  I  have  not ;  no,  sir. 

Q.  Oh,  you  did  that  before  the  Judiciary  Committee? — A.  Yes. 

Q.  You  were  examined  there  by  the  managers? — ^A.  Yes,  sir. 

Mr.  Manager  Sterling.  I  do  not  think  the  last  few  questions  are 
material  at  all.  We  did  not  use  him  because  we  did  not  think  any- 
thing he  knew  was  material  to  the  case.  We  ask  for  that  reason  to 
have  the  last  few  questions  stricken  from  the  record. 

Mr.  WoRTHiNOTON.  I  wiU  not  take  up  any  time  on  that  with  the 
managers.  If  the  managers  insist  upon  that  moti(»i,  I  will  withdraw 
the  question. 

The  PfiEsmiNG  Officer.  The  Chair  understands  counsel  to  with- 
draw the  question. 

Mr.  WoRTHiNGTON.  I  uuderstood  Mr.  Manager  Sterling  to  say  he 
did  not  consider  it  materiaL  ^  I  supposed  if  it  was  material  for  Mr. 
Rittenhouse  to  give  his  opinion  as  to  the  value  of  the  dump  it  was 
material  to  get  Qie  opinion  of  the  man  who  made  it  as  to  its  value. 

Mr.  Manager  Sterling.  I  was  objecting  to  the  last  few  questions. 
My  objection  did  not  go  to  the  other  matter  at  all. 

Mr.  WoRTHiNGTON.  1  make  no  objection  to  the  motion  to  strike  out 
the  question  to  the  witness  about  being  subpcenaed  by  the  managers 
on  the  part  of  the  House. 

The  l^RESiDiNG  Officer.  It  will  be  so  ordered. 

Q.  (By  Mr.  Worthington.)  Did  you  at  any  time  receive  any 
notice  from  anybody  about  what  is  called  the  Everhart  claim  upon 
this  dump? — A.  Yes,  sir;  I  did. 

Q.  Have  you  got  this  notice? — A.  Yes,  sir;  I  have. 

Q.  When  did  you  receive  it? — A.  I  think 

Q.  (Interposing.)  Well,  you  have  them,  have  you?  They  will 
show  for  themselves. — A.  Yes,  sir;  I  have  them. 

Q.  Where  are  they — in  your  pocket? — A.  Yes,  sir. 

The  witness  produced  certain  papers. 

Mr.  Manager  Sterling  (after  examining  the  papers).  We  have  no 
objection  to  them. 

Mr.  Worthington.  I  as^  that  these  be  marked  and  that  the  Sec- 
retary read  them.    There  are  others  that  come  later. 
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The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  O. 
[Walter  S.  Bevan,  attorney  and  counselor.] 

ScBANTON,  Pa.,  April  11,  191t. 
Messrs.  Robebtson  &  Law,  Mooaic,  Pa, 

Gentlemen  :  Having  learned  that  you  are  about  to  sell  and  dispose  of  the 
interests  you  represent  in  lot  No.  46,  certified  Pittston  Township,  you  are  hereby 
notified  that  Mr.  Charles  P.  Holden,  who  owns  certain  interests  in  said  lot,  op- 
poses said  sale  and  hereby  protests  against  the  same,  and  he  further  notifies  yoa 
that  the  sale  will  in  no  wise  change  or  affect  his  interests  in  said  lot,  and  that 
the  said  sale  will  be  made  without  his  approval  or  consent. 
You  will  therefore  govern  yourselves  accordingly. 

Very  truly,  yours,  Walteb  S.  Bevan, 

Attorney  for  Charles  P,  Holden, 

Mr.  WoRTHiNGTON.  In  connection  with  the  letter,  I  should  like  to 
have  in  evidence  the  envelope,  in  order  to  show  that  it  was  mailed  oa 
the  day  it  bears  date. 

The  Secretary  read  as  follows : 

r  Envelope.] 

Walter  S.  Bevan,  attorney  and  counselor,  Scranton,  Pa.  Messrs.  Robertson 
&  Law,  Mooslc,  Pa. 

Stamped  on  the  front,  "  Scraxiton,  Pa.,  Apr.  11,  5  p.  m.,  1912." 
Stamped  on  the  back, "  Moosic,  Pa.,  Apr.  12,  8  a.  m.,  1912.    Rec'd." 

The  Presiding  Ofticer.  The  Secretary  will  read  the  next  exhibit 

The  Secretary  read  as  follows : 

U.  S.   S.  Exhibit  P. 
[The  Bverhart  Brass  Works.     Established  1857.     Mine  and  mill  snppiies  a  specialty.] 

Scranton,  Pa.,  AprU  11,  191t. 
Robertson  &  Law,  Moosic,  Pa» 

Gentlemen:  In  reference  to  the  5/24  interest  in  the  coal  in  lot  46  and  the 
culm  derived  therefrom,  I,  as  administrator  for  the  James  Eyerhart  estate,  beg 
to  notify  you  that  we  claim  ownership  of  the  above  amount  and  not  to  dispose  of 
the  same  without  our  consent. 

Yours,  very  truly,  Jas.  E.  Heckel, 

Administrator, 

Mr.  WoRTHiNGTON.  This  [indicating]  is  the  envelope  in  which  that 
letter  was  supposed  to  be  inclosed. 

The  Secretary  read  as  follows : 

[  Envelope.  ] 

The  Everhaii:  Brass  Works,  Scranton,  Pa.''  Established  1857.  Mine  and  mill 
supplies  a  specialty.    Messrs.  Robertson  &  Law,  Moosic,  Pa. 

Stamped  on  the  front,  "  Scranton,  Pa.,  Apr.  11,  7,30  p.  m.,  1912." 
Stamped  on  the  back,  "  Moosic,  Pa.,  Apr.  12,  8  a.  m.,  1912.    Rec'd.'' 

The  Presiding  Officer.  The  next  exhibit  will  be  read. 
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The  Secretary  read  as  follows : 

XJ.  S.  S.  Exhibit  Q. 
[Gaston,  Snow  &  Saltonstall,  Shawmnt  Bank  Building.] 

Boston,  ApHl  SO,  191B. 
Messrs.  Robebtson  &  Law, 

Connell  Building,  fifcranton,  Pa. 

Gentlemen  :  Please  take  notice  that  Niua  D.  E.  Jones  and  R.  M.  Saltonstall, 
the  undersigned,  as  guardians  of  the  minor  children  of  John  F.  Everhart, 
deceased,  claim  an  interest  In  the  culm  pile  on  lot  46,  Pittston  Township, 
Luzerne  Ck>unty,  Pa. 

This  notice  Is  given  to  you  at  this  time,  as  we  understand  that  you  are  con- 
templating attempting  to  make  a  sale  of  the  culm  pile,  and  in  order  to  protect 
our  rights  In  the  premises.  We  should  be  glad  to  hear  from  you  In  reply  to 
this  letter  at  your  early  convenience. 

Very,  truly,  yours,  R,  M.  SaLtonstall, 

Per  O. 

Mr.  WoBTHiNOTON.  I  offcF  the  envelope  which  inclosed  the  letter. 
The  Secretary  read  as  follows : 

[Envelope.] 

After  5  days  return  to  Gaston,  Snow  &  Saltonstall,  Shawmut  Bank  Building, 
Boston,  Mass.  Messrs.  Robertson  &  Law,  Ck>nnell  Building,  Scranton,  Pa. 
Lackawanna  County.    Registered,  No.  11527.    9038. 

Stamped  on  the  front,  "  Boston,  Mass." 

Stamped  on  the  back,  "  Boston,  Mass.,  Apr.   13,   1912.    Regis- 
tered." 
"  Scranton,  Pa.,  Apr.  15,  1912.    Registered." 

The  PREsmiNG  Officer.  The  next  exhibit  will  be  read. 

The  Secretary  read  as  follows: 

U.  S.  S.  Exhibit  R. 
[Night  letter.] 

New  York,  N.  T.,  April  11,  1912. 
RoBEBTSON  &  Law, 

Connell  Building,  Scranton,  Pa.: 

Please  take  notice  that  I  claim  an  Interest  in  the  culm  dumps  situated  on 
lot  46,  certified  Pittston,  Luzerne  County,  Pa.,  by  virtue  of  an  option  given  me 
by  E.  &  G.  Burke  Land  Co. ;  also  on  bebalf  of  my  wife,  Mary  E.  Holden. 

Chas.  p.  Holden, 
625  Commonwealth  Avenue,  Boston,  Mass. 
11.19  p.  m. 

Q,  (By  Mr.  Worthington.)  After  your  washery  burned  down  in 
1908,  what,  if  anything,  did  you  do  in  the  way  of  exercising  owner- 
ship over  that  bank? — A.  Well,  I  still  have  a  scale  there. 

Q.  Did  you  take  away  anything  from  it  from  time  to  time? — A. 
Yes;  I  sold  some  small  bunches  of  coal  from  wagons.  ^ 

Q,  In  reference  to  Judge  Archbald's  connection  with  this  matter, 
I  want  to  know  if  at  any  time  anybody  suggested  to  you  that  the 
fact  that  he  was  interested  was  to  be  kept  quiet  or  covered  up  in 
any  way? — ^A.  No,  sir. 

Q.  And  did  you,  as  a  matter  of  fact,  undertake  to  keep  it  from 
anybody  ? — ^A,  If  o ;  I  made  no  secret  of  it. 
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Q.  It  appears  that  the  option  which  you  gsive  to  Mr.  Williams,  and 
which  is  in  Judge  Archbald's  handwriting  and  witnessed  by  Mm^  was 
recorded.  Did  you  have  anything  to  do  with  the  recording  of  it? — 
A.    No. 

Q.  You  did  not? — A.  I  did  not  know  it  was  recorded  until  I  saw 
it  here  at  the  previous  inquiry. 

Mr.  WoRTHiNGTON.  That  is  all,  Mr.  President. 

The  PsEsmiNO  Officeb.  The  witness  is  with  the  managers. 

Mr.  Manager  Steruno.  Mr.  President,  I  desire  to  move  that  all 
the  testimony  of  this  witness  be  stricken  from  the  record.  The  reMstm 
for  the  motion  is  this :  There  is  no  charge  in  this  count  that  the  dump 
was  sold  to  Judge  Archbald  and  to  Mr.  Williams  at  less  than  it  was 
worth  or  for  more  than  it  was  worth,  and  under  the  charge  in  this 
count  it  is  wholly  immaterial  as  to  what  the  value  of  the  dump  was. 

It  is  not  sufScient  for  counsel  to  say  that  we  offered  testimony  of 
an  en^eer  to  show  the  amount  of  coal  there.  If  it  was  not  material 
to  the  issue  they  could  have  objected  to  it  then,  and  it  would  have  gone 
out  of  the  record.  The  fact  that  we  offered  immaterial  testimony 
does  not  justify  them  in  offering  immaterial  testimony  in  answer  to 
immaterial  testimony.  The  charge  in  the  count  is  that  Judge  Arch- 
bald  used  his  official  influence  to  induce  the  railroad  companies  to 
sell  this  property  to  them — ^to  Mr.  Williams  and  Judge  Archbald — 
and  it  is  wholly  immaterial  whether  he  induced  them  to^  sell  it  for 
less  or  for  more  than  it  was  worth.  The  offense  exists  in  either  event 
and  we  say  this  testimony  is  wholly  immaterial.  We  ask  a  ruling  or 
the  Chair  on  the  question. 

Mr.  WoRTHiNGTON.  Mr.  President 

The  Presiding  Officer.  The  Chair  does  not  desire  to  hear  from 
counsel  on  this  motion. 

As  the  Chair  recollects,  there  has  been  a  great  deal  of  evidence 
on  the  subject  of  the  culm  bank.    The  Chair  denies  the  motion. 

Mr.  WoRTHiNGixDN.  Notwithstanding  the  rule  that  one  should 
never  argue  with  a  court  that  has  decided  in  his  favor 

The  Presiding  Officer.  It  is  dangerous. 

Mr.  WoRTHiNGTON.  I  wish,  not  to  make  an  argument,  but  to  state 
what  happened  here. 

I  objected  to  Mr.  Rittenhouse's  testimony  on  the  v^xy  ground  that 
counsel  argues  in  favor  of  the  motion  to  strike  this  out,  and  counsel 
resisted  my  objection  to  keep  out  the  evidence.  The  President  sus- 
tained their  contention  to  the  effect  that  it  was  claimed  by  the 
managers  that  the  railroad  company  had  agreed  to  sell  this  dump  to 
Judge  Archbald  for  less  than  it  was  worth,  and  that  as  that  was 
evidence  in  this  direction  it  should  be  admitted.  Now,  when  they 
come  to  see  where  they  are  going  to  land  on  the  proposition  they 
think  there  ought  not  to  be  any  evidence  on  the  subject  m  the  record. 

Mr.  Manager  Sterling.  We  are  not  concerned  about  where  we 
will  land.    Counsel  admits  it  is  immaterial. 

Whether  counsel  made  the  objection  at  the  time  I  do  not  remem- 
ber. But  it  certainly  ought  to  go  out  if  both  sides  admit  it  is 
immaterial. 

Mr.  WoRTHiNOTON.  It  is  a  late  day,  Mr.  President,  after  the  Sena- 
tors have  heard  the  testimony  about  the  great  value  of  the  dump, 
now  to  move  to  strike  it  out,  when  it  can  not  be  gotten  out  of  their 
minds.    I  submitted  it  too  late  for  the  managers  to  change  front 
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Mr.  Manager  Clatton.  It  is  no  change  of  front  on  the  part  of  the 
managers. 

Mr.  WoBTHiNGTON.  When  it  appears  that  instead  of  offering  to 
sell  it  to  Judge  Archbald  for  less  than  it  was  worth  they  were  giving 
him  a  gold  brick. 

The  I^REsmiNG  Officer.  The  Chair  has  overruled  the  motion  to 
strike  out.  The  Gbair  thinks  it  is  admissible  on  both  sides — ^that 
offered  by  the  managers  and  that  offered  by  the  respondent. 

Cross-examination  by  Mr.  Manager  Sterling: 

Q,  Mr.  Robertson,  vou  did  have  negotiations  with  the  Du  Pont 
Powder  Co.  for  the  sale  of  this  culm  bank? — ^A.  Yes. 

Q.  That  was  in  1908  ?— A.  Yes. 

Q.  And  you  priced  it  at  $10,000  ? — ^A.  Yes,  sir. 

Q.  If  that  sale  had  gone  through  you  were  to  get  $8,000  and  the 
Hillside  Coal  &  Iron  Co.  $2,000?— A.  That  is  correct. 

Q.  Have  coal  dumps  increased  in  value  in  the  last  two  or  three 
years? — ^A.  I  think  they  have  a  little. 

Q.  And  the  coal  dump  was  probably  worth  more  in  1911,  when 
you  had  your  negotiations  with  Williams,  than  it  was  in  1908? — 
A.  Probably  a  little;  they  are  in  greater  demand  to-day  than  they 
were  then. 

Q.  And  notwithstanding  that  you  were  to  get  $8,000  for  your 
share  of  the  coal  dump  in  1908,  three  vears  later,  after  the  value  had 
advanced^  you  agreed  to  take  $3,600  for  your  share,  did  you  not? — 
A*  That  IS  true. 

Q.  You  testified  before  the  Judiciary  Committee,  did  you  not,  that 
the  coal  dump  was  worth  more  than  $10,000  in  1908,  when  you  were 
about  to  sell  it  to  the  Du  Pont  people  ? 

Mr.  WoRTHiNGTON.  I  submit  that  if  the  witness  is  asked  what  he 
said  there,  it  ought  to  be  shown  to  him. 

Mr.  Manager  Sterling.  I  do  not  have  to  show  it  to  him.  I  can 
ask  him  and  then  show  it  to  him. 

The  Wftness.  That  would  depend  upon  who  was  buying  it. 

Q.  (By  Mr.  Manager  Sterling.)  On  the  market.  I  am  not  asking 
what  it  was  worth.  Did  you  not  say  before  the  Judiciary  Committee 
that  it  was  worth  more  than  $10,000  in  1908?  Did  you  say  that 
or  not  ? — ^A.  I  think  I  did,  Mr.  Sterling. 

Q.  That  was  true,  too,  was  it  not? — ^A.  Yes.    It  is  also  true 

Q.  What  is  that? — A.  There  have  been  larger  sums  than  that  paid 
for  dumps. 

Q.  I  am  not  asking  you  that.  But  what  you  said  before  the 
Judiciary  Committee  was  true? — A.  I  think  so. 

Q.  And  it  was  worth  more  than  $10,000  then,  and  it  had  increased 
in  value  in  1911,  had  it  not? — ^A.  Yes,  sir. 

Q.  You  say  you  submitted  to  Mr.  May,  superintendent  of  the  Hill- 
side company,  a  proposition  that  he  sell  his  interest  for  $2,000? — A. 
He  made  that  otter  to  me. 

Q.  Just  answer  my  question.  Did  you  not  say  on  your  direct  ex- 
amination that  you  suggested  to  Mr.  May  he  could  sell  it  for  that 
price  if  he  would  take  $2,000  for  his  share?  Did  you  say  that? — 
A.  That  I  could  sell  it? 

Q.  Yes. — ^A.  Yes,  sir. 

Q.  And  you  said  that  Mr.  May  said  he  would  recommend  the 
proposition? — ^A.  He  did. 
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Q.  Do  you  know  whether  he  ever  did  recommend  it  or  not? — ^A. 
No ;  it  fell  through. 

Q.  That  does  not  answer  my  question.  Do  you  know  that  he  rec- 
ommended it  ? — ^A.  I  do  not  know  that  he  did. 

Q.  Did  you  ever  inquire  if  he  did  ? — ^A.  No ;  I  never  did. 

Q.  How  long  after  that  was  it  until  it  fell  through? — ^A.  I  think 
about  a  month  or  two  months,  perhaps;  certainly  not  more  than 
three. 

Q.  When  Mr.  May  said  he  would  recommend  it  he  did  not  say 
whether  he  would  approve  it,  did  he? — A.  No;  he  only  said  he  would 
recommend  it. 

Q.  Did  he  say  he  would  recommend  it  or  submit  it? — ^A.  Seoom- 
mend  it,  I  think. 

Q.  If  Mr.  May  testified  that  he  did  not  recommend  it  and  did  not 
approve  it,  do  you  not  think  that  you  could  be  mistaken? 

Mr.  WoRTHiNGTON.  I  objcct  to  trying  to  get  one  witness  to  testify 
upon  what  some  other  witness  said  about  it. 

Mr.  Manager  Sterling.  I  will  withdraw  the  question.  Perhaps  it 
is  not  within  the  rule. 

[To  the  witness.]  When  Williams  came  to  you  in  1911  to  buy  this 
dump  you  would  not  price  it  to  him  until  you  found  out  who  was 
interested  in  it?  ^ 

The  Witness.  No,  sir. 

Q.  (By  Mr.  Manager  Sterling.)  You  did  ask  him  who  was  in- 
terested in  it? — A.  I  did. 

Q.  Whom  did  he  tell  you  was  interested? — A.  At  first  he  refused 
to  tell  me  and  afterwards  told  me  Judge  Archbald. 

Q.  What  did  he  say  when  you  first  asked  him? — ^A.  He  said  if  I 
knew  the  party  he  thought  I  would  be  willing  to  sell  to  them. 

Q.  I  do  not  understand  your  answer. — A.  He  said  if  I  knew  the 
party  with  whom  he  was  connected  he  thought  I  would  be  willing 
to  sell  to  him. 

Q.  Is  that  all  he  said  then  ? — ^.A.  A  great  deal  was  said.  I  do  not 
remember  it  all. 

Q.  Did  he  refuse  to  give  the  names  of  his  partners? — ^A.  He  did 
at  first. 

Q.  What  reason  did  he  give  for  not  giving  the  names? — A.  I 
think  he  wanted  the  option  for  himself  fiiit. 

Q.  Just  for  himself? — A.  Yes. 

Q.  Would  you  have  sold  it  to  him  ? — A.  No,  sir. 

Q.  Why  ? — A.  I  did  not  think  he  was  responsible. 

Q.  Now,  what  difference  did  it  make,  Mr.  Robertson,  whether 
Williams  was  responsible  or  not,  if  you  understood  that  you  were 
not  to  get  any  money  out  of  it  until  he  had  sold  it  to  somebody  else? — 
A.  I  did  not  care  to  deal  with  Mr.  Williams. 

Q.  Did  he  tell  you  that  Boland  was  interested  ? — A.  No,  sir. 

Q.  Did  he  tell  you  that  Archbald  was  interested? — ^A.  He  did. 

Q.  liater?— A.  Finally. 

Q.  How  long  after  the  first  conversation  was  it  until  he  told  you 
that  Archbald  was  interested? — A.  This  was  all  in  the  first  conver- 
sation. 

Q.  It  was  all  in  the  first  conversation? — A.  Yes,  sir. 

Q.  He  finally  told  you  that  Judge  Archbald  was  interested? — 
A.  Yes,  sir. 
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Q.  Then  you  were  willing  to  sell  it  ? — ^A.  Yes. 

Q.  What  reason  did  you  have  for  refusing  to  sell  it  to  some  persons 
and  being  willing  to  sell  it  to  others  ? — A.  Well,  I  wanted  to  oe  sure 
that  I  got  a  party  that  would  not  make  any  trouble  for  the  Hillside 
Coal  &  Iron  Co. 

Q.  How  was  that? — A,  I  wanted  to  be  sure  I -got  parties  inter- 
ested who  would  not  make  any  trouble  for  the  Hillside  Coal  & 
Iron  Co. 

Q.  What  difference  did  it  make  to  you  whether  they  made  trouble 
for  the  Hillside  Coal  &  Iron  Co.  or  not? — ^A.  The  Hillside  Coal  & 
Iron  Co.  had  leased  me  this  property,  and  I  did  not  want  them  to 
get  into  trouble. 

Q.  When  he  suggested  that  Judge  Archbald  was  one  of  the  pur- 
chasers, you  knew  he  would  not  make  any  trouble  for  the  Hillside 
Coal  &  Iron  Co.,  or  the  Erie  Railroad  Co.,  did  you  not? — A.  Yes,  sir. 

Q.  You  were  therefore  willing  to  sell  to  him  ? — ^A.  Yes,  sir. 

Q.  You  say  that  there  was  no  secrecy  about  the  fact  that  Judge 
Archbald  was  interested? — ^A.  Not  any. 

Q.  You  drew  up  the  option,  did  you  not,  personally? — A.  No. 

Q.  Who  did?— A.  Judge  Archbald. 

Q.  And  you  noticed  that  in  the  written  option  Judge  Archbald's 
name  was  not  there? — A.  I  did;  yes. 

Q.  So  that,  so  far  as  the  option  itself  shows,  nobody  was  buying 
this  option  but  Williams? — A.  It  was  what  the  option  showed;  yes. 

Q.  During  these  negotiations  did  you  go  to  Judge  Archbald's 
office  ? — A.  I  did. 

Q.  He  sent  for  you,  did  he? — A.  Yes,  sir. 

Q.  When  was  that? — A.  That  was  very  shortly  after  I  first  saw 
Williams. 

Q.  And  you  talked  with  him  fully  about  the  transaction? — A.  I 
did;  yes. 

Q.  And  was  it  then  you  priced  it  at  $3,500  ? — ^A.  No ;  I  had  priced 
it  to  Mr.  Williams  before  that. 

Q.  You  priced  it  to  Mr.  Williams? — A.  Yes. 

Q.  When  you  had  the  negotiations  with  the  Du  Pont  people  you 
were  claiming  that  you  and  the  Hillside  Coal  &  Iron  Co.  owned  all 
the  title  to  this  dump  ? — ^A.  Yes,  sir. 

Q.  Except  the  Everharts? — ^A.  The  Everharts  then  did  not  enter 
into  it. 

Q.  Were  they  getting  anv  royalty? — ^A.  I  never  had  any  transac- 
tion with  the  Everharts,  although  I  knew  they  were  getting  a  royalty 
for  the  coal  that  was  mined,  some  part  of  the  coal. 

Q.  You  knew,  then,  their  claim,  did  you  not? — A.  Not  as  the  fact 
stands  to-day. 

Q.  You  knew  they  had  a  claim  of  some  kind,  then? — ^A.  Not  in 
the  dump ;  no,  sir. 

Q,  Did  you  put  anything  in  the  option  which  you  gave  to  these 
parties  about  the  Everhart  mterest? — A.  I  did  not. 

Q.  But  the  Hillside  Coal  &  Iron  Co.  did,  did  they  not  ? — A.  I  be- 
lieve they  did. 

Q.  You  knew  they  had  been  paying  royalty  to  the  Everhart  estate 
on  the  coal  that  was  mined,  did  you  not? — ^A.  On  sizes  above  pea. 

Q.  And  that  they  had  paid  that  to  the  Everharts  for  years,  aid  you 
not? — A.  Yes. 
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Q.  You  say  that  on  or  about  April  11,  1912,  you  got  some  notices 
from  Holden  &  Holden's  attorney  and  other  persons  about  the  sale 
of  this  property? — A.  I  did. 

Q.  Did  that  deter  you  from  selling  the  property  in  any  way? — 
A.  Well,  I  did  not  make  any  further  attempt  to  sell  it. 

Q.  That  did  not  deter  you,  did  it?  It  was  not  the  notices  that 
deterred  you,  was  it? — ^A.  Well,  I  would  have  taken  sc»ne  advice  be- 
fore I  sold  it. 

Q.  Did  you  notify  Mr.  Williams  to  return  the  option  you  had  given 
him  for  your  interest  in  the  dump  ? — ^A.  No,  sir. 

Q.  As  Bradley  did  ? — A.  The  option  had  expired  by  that  time. 

Q.  You  did  not  make  any  effort  to  withdraw  the  option,  but  just 
allowed  it  to  stand? — ^A.  I  did  not  consider  there  was  any  existing 
option  at  all,  then.    It  had  expired  some  time  previously. 

Q.  Did  you  know  Holden? — A.  No,  sir. 

Q.  Whenyou  got  this  letter  from  him  it  was  the  first  you  knew  of 
him? — ^A.  Yes. 

Q.  Did  you  learn  he  had  been  to  May's  office  on  the  11th  and  May 
had  notified  him  that  they  were  about  to  sell? — ^A.  I  think  Mr.  May 
told  me  he  had  had  letters  from  them. 

Q.  That  is  not  the  question.  Did  you  know  he  had  been  to  May's 
office  and  May  notified  him  he  was  about  to  sell  it? — ^A.  No;  I  did 
not  know  he  had  been  at  his  office  at  that  time. 

Q.  Do  you  know  whether  or  not  May  suggested  to  Holden  that  be 
had  better  get  in  his  notice  about  the  claim  and  have  other  persons 
get  in  their  notices? — ^A.  No;  I  did  not  learn  that 

Q.  When  did  you  first  learn  that  the  investigation  was  going  on  of 
these  transactions? — ^A.  When  it  first  came  out  in  the  papers;  I  do 
not  remember  the  exact  date. 

Q.  This  notice  from  Bevans  &  Co.  reached  you  on  the  12th  or 
11th? — A.  About  that  time. 

Q.  Do  you  know  which  date? — A.  No,  I  do  not,  Mr.  Sterling.  I 
kept  all  the  envelopes.    The  date  would  be  right  on  the  envelopes. 

Q.  As  to  this  letter  from  Heckel,  administrator,  you  knew  that 
was  the  interest  on  which  the  Hillside  Coal  &  Iron  Co.  had  been  pay- 
ing royalty  for  years,  did  you  not? — ^A.  Yes.  I  did  not  know  any- 
thing about  the  heirs.  I  did  not  know  who  the  heirs  were  until  then. 
I  presume  these  are  only  a  small  portion  of  them. 

Q.  You  knew  about  the  Everhart  interest,  did  you  not? — A.  Oh, 
yes. 

Q.  Had  you  ever  heard  of  R.  M.  Saltonstall  before? — ^A.  Never. 

Q.  When  you  got  that  letter  did  you  know  he  had  any  interest  in 
it? — A.  I  could  not  tell  whether  he  had  or  not. 

Q.  Do  you  know  what  interest  he  has  ? — A.  No ;  I  do  not. 

Q.  Have  you  inquired  since  that  time  as  to  what  he  based  his  claim 
on  ? — A.  No,  sir. 

Q.  The  reason  of  it  is  because  you  care  nothing  about  it,  to  know 
that  he  has  no  interest? — A.  I  do  not  say  that;  no. 

Q.  Did  you  not  testify  before  the  Judiciary  Committee  that  your- 
self and  the  Hillside  Coal  &  Iron  Co.  owned  all  the  title  to  this  prop- 
erty ? — A.  I  did.    I  believed  that  then. 

Q.  You  believe  it  now? — A.  I  do. 

Q.  Except  the  Everhart  interest? — ^A.  I  do. 
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Q.  Therefore,  these  notices  had  not  any  effect  at  all  on  you  with 
reference  to  your  attitude  toward  the  sale  to  Williams  and  Arch- 
bald? — ^A.  The  sale  to  Williams  and  Archbaldf 

Q.  Just  answer  my  question.  Did  that  have  any  effect  on  your 
mind? — A.  I  scarcely  catch  that. 

Q.  Did  the  fact  that  you  got  these  notices  on  the  11th  or  12th  have 
any  effect  on  you  with  reference  to  your  attitude  in  regard  to  goin^ 
ahead  and  making  this  sale  to  Williams  and  Archbald  ? — ^A.  Before? 

Q.  When  you  got  the  notices. — ^A.  Before  I  received  these  notices 
I  considered  that  Williams's  option  had  expired. 

Q.  I  am  not  asking  you  about  that.  You  were  still  willing  to  carry 
it  out,  were  you  not? — ^A.  I  do  not  think  they  asked  me  to  carry  it 
out. 

Q.  You  were  willing  to  do  it  if  they  had  asked  you?  You  knew 
that  Bradley  was  proceeding  to  sell  the  Hillside  interest,  did  you 
not? — ^A.  I  do  not  think  I  would  have  carried  it  out  without  con- 
Bultinff  my  lawyer. 

Q.  You  have  never  conceded  any  interest  in  this  matter  to  the 
Everharts,  have  you? — ^A.  No. 

Q.  And  you  are  not  conceding  anything  now? — ^A.  No. 

Q.  In  the  option  which  you  made  to  Williams  and  Archbald  you 
did  not  pretend  to  make  any  warranty,  did  you  ? — A.  No,  sir. 

Q.  You  were  just  selling  that  interest,  were  you  not? — ^A.  That 
was  all. 

Q.  And  if  you  had  gone  on  and  made  the  sale  and  if  these  persons- 
tried  to  lay  claim  then  to  some  title,  that  would  not  have  affected  you 
in  any  way,  would  it? — ^A.  I  had  nothing  to  do,  only  with  the  mining 
part  of  the  dump,  the  mining  interest. 

Q.  You  did  not  pretend  to  be  selling  any  of  their  interest  anyhow,, 
did  you? — A.  No. 

Q.  You  talked  with  Mr.  May  about  the  negotiations  from  time  ta 
time,  did  you  not? — A.  Yes,  sir. 

Q.  You  talked  with  him  about  whom  you  were  selling  it  to,  did 
you  not? — ^A.  Yes. 

Q.  It  was  understood  by  you  and  May  risht  along  that  you  were 
selling  it  to  Judse  Archbald  and  Williams? — A.  Perfectly;  yes. 

]^.  Manager  Sterling.  That  is  all. 

Redirect  examination  by  Mr.  Worthinoton: 

Q.  Have  you  made  any  effort  to  sell  your  interest  in  the  Hillside 
Coal  &  Iron  Co.  to  Capt  May  ? — A.  I  have. 
Q.  Had  you  before  you  gave  Williams  the  option  ? — ^A.  Yes. 
Q.  For  how  long? — ^A.  Ever  since  the  Du  Pont  people  had  given 

Q.  He  would  not  buy  it? — ^A.  He  said  that  they  were  not  ready 
to  take  it;  that  they  had  no  washery  at  that  time. 

Q.  You  said  you  first  learned  of  this  investigation  when  it  came 
out  in  the  papers.  In  what  papers  did  you  see  it  first? — ^A.  I  think 
in  the  Scranton  papers. 

Q.  So  if  we  find  when  it  first  came  out  in  the  Scranton  papers-we 
will  find  when  you  first  knew  of  it? — ^A.  The  first  I  knew  of  it. 

Q.  You  said  you  would  not  have  gone  on  with  this  negotiation 
without  consulting  counsel.    Why  would  you  not? — A.  l  would 
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scarcely  care  to  sell  an  interest  in  it  until  I  knew  just  where  the 
Everharts  stood. 

Q.  I  need  hardly  ask  you,  but  you  are  not  a  lawyer? — ^A,  No,  sir. 

Q.  After  getting  this  notice  you  never  undertook  to  go  on  with 
the  sale? — A.  No,  sir. 

Q.  And  you  would  not  have  done  so  until  you  consulted  counsel  ? — 
A.  I  do  not  think  I  would. 

Q.  You  said  May  never  did  recommend  $2,000,  so  far  as  you  know. 
Did  he  not  authorize  you  to  go  on  and  complete  arrangements  with 
the  Du  Pont  Powder  Co.  to  sell  for  $10,000  his  whole  interest?— 
A.  Yes;  he  understood 

Mr.  Manager  Sterling.  We  object  to  the  witness  stating  what 
Capt.  May  understood. 

The  Witness.  I  had  told  Mr.  May  I  would  sell  it  to  them  if  they 
were  willing  to  take  it,  of  course. 

Q.  (By  Mr.  Worthinqton.)  Had  you  told  him  you  were  willing 
to  sell  to  the  Du  Pont  Powder  Co.  for  $10,000?— A.  Yes. 

Q.  You  arranged  with  May  what,  if  you  effected  that  sale,  he  would 
recommend? — A.  Yes. 

Q.  That  is,  to  sell  the  interest  of  his  company  for  $2,000? — ^A. 
That  was  understood. 

Q.  As  the  counsel  asked  you,  without  reading,  what  you  said  be- 
fore the  Judiciary  Committee,  I  will  read  your  testimony  from  page 
833: 

The  Chairman.  Do  you  know  what  the  Katydid  culm  bank  Is  worth? 

Mr.  Robertson.  I  have  no  fifnires  to  base  it  on,  but  I  should  say  it  is  worth 
just  that  $10,000  that  I  originally  offered  it  for,  including  royalty. 

The  Chairman.  You  do  not  know  whether  it  is  worth  more  or  not? 

Mr.  Robertson.  It  might  possibly  be  worth  a  little  more.  These  things  are 
gradually  increasing  in  value. 

That  is  what  you  said  ? — A.  Yes,  sir ;  I  said  that. 

Mr.  Manager  Sterling.  That  is  what  I  said,  too. 

Mr.  WoRTHiNGTON.  That  is  all,  Mr.  President. 

The  Presiding  Officer.  The  witness  may  retire.  Is  there  any 
further  need  for  this  witness? 

Mr.  Manager  Webb.  Not  on  our  part. 

Mr.  WoRTHiNGTON.  There  is  something  further  we  may  need  him 
for,  but  not  now.  It  may  raise  some  question.  I  want  to  wait  and 
bring  it  up  at  another  time. 

The  Presiding  Officer.  The  witness  will  wait  until  he  is  further 
called. 

William  Law  appeared,  and,  having  been  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Q.  (By  Mr.  Worthington.)  Mr.  Law,  where  do  you  live? — ^A. 
Chevy  Chase,  Md. 

Q.  Have  you  at  any  time  lived  at  Scranton? — A.  Yes^  sir;  I  was 
born  in  Scranton  and  lived  in  that  section  until  1904. 

Q.  Were  you  at  any  time  connected  with  Mr.  Robertson,  who  has 
just  left  the  stand,  of  the  firm  of  Robertson  &  Law? — ^A.  Yes,  sir; 
from  1891  until  1904,  the  Katydid  colliery. 

Q.  You  have  been  down  here  quite  a  while,  Mr.  Law  ? — ^A.  I  have 
lived  in  Chevy  Chase  for  three  years. 
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Q.  You  see  the  map  which  is  right  opposite  you  on  the  wall.    Do 

Jrou  recognize  it  as  a  map  of  the  Katydid  culm  dump'? — ^A.  Yes;  it 
ooks  like  it.    It  has  been  changed  some  since  I  was  there. 

Q,  Your  connection  with  it  ceased  in  1904? — A.  In  1904;  that  is, 
before  they  commenced  to  wash  any  of  it 

Q.  So  you  do  not  know  much  about  the  contents  or  value  of  the 
bank? — ^A.  No. 

Q.  You  see  marked  on  that  map  down  in  the  southwest  comer,  I 
might  call  it,  a  "  conical  dump." — A.  Yes,  sir. 

Q.  Do  you  know  what  that  is  made  of? — A.  I  do  not  know  what 
the  cone  is  made  of  above  ground,  but  I  know  what  is  underneath. 

Q.  What  is  it? — A.  Ashes  and  rock. 

Q.  Can  you  give  us  any  idea  about  how  high  up  that  ashes  and  rock 
come  from  the  surface  of  the  ground  ? — ^A.  Well,  there  was  a  hollow 
there,  you  know,  and  the  ashes  from  the  fireroom  were  hauled  out 
and  dumped  there  for  all  the  years  that  I  was  in  the  business. 

Q.  How  about  the  rock? — A.  The  rock  was  brought  there  from  the 
Grover  slope — what  we  called  the  Klondike  slope — and  the  corner 
slope,  between  450  and  500  feet  deep,  7  feet  by  12  in  solid  rock.  That 
rock  is  all  in  that  dump.  It  is  not  all  under  that  conical  pile,  but  it 
is  all  in  the  dump. 

Q.  It  is  somewhere  in  the  Katydid  dump  ? — ^A.  Yes ;  in  the  Katy- 
did dump. 

Q.  Where  it  can  not  be  seen  ? — A.  Where  it  can  not  be  seen.  It  was 
covered  over  with  culm. 

Q.  You  had  ashes  below  and  piled  rock  on  that,  and  afterwards 
coal  or  culm  was  put  on  top  of  the  rock?    Is  that  it? — A.  Yes,  sir. 

Mr.  WoRi'HiNGTON.  That  is  all,  Mr.  President,  that  we  have  to  ask 
of  this  witness. 

Cross-examination  by  Mr.  Manager  Sterling  : 

Q.  Mr.  Law,  you  severed  your  connection  with  Bobertson  in 
1904  ?— A.  Yes,  sir ;  I  think  in  June,  1904. 

Q.  Have  you  given  any  attention  to  this  colliery  since  then? — ^A. 
No.  sir. 

Q.  Have  you  seen  it? — ^A.  I  have  seen  it  once  or  twice,  but  I  guess 
it  has  been  four  years  ago  since  I  was  there. 

Q.  The  colliery  was  operated  for  four  years  after  you  left  it,  was 
it  not  ? — A.  Yes. 

Q.  They  continued  to  add  culm  there  to  that  dump  for  four  years 
after  you  severed  your  connection  with  it? — A.  Yes;  but,  I  might 
say  in  explanation 

Mr.  Manager  Sterling.  You  have  answered  the  question.  That  is 
all  I  want. 

Q.  (By  Mr.  Worthington.)  What  was  it  you  might  say  ?  I  should 
like  to  hear  it — A.  I  say,  when  I  sold  out  my  interest  in  the  mining 
proposition — that  is,  the  coal  in  the  ground — ^the  reason  I  sold  my  in- 
terest was  that  we  had  that  nearly  mined. 

Q.  What  you  did  subsequently  was  in  the  way  of  washing  the 
dump? — A.  The  tonnage  had  declined,  so  Mr.  Robertson  buih  the 
washery  in  order  to  keep  up  the  output  of  material. 

Q.  (By  Mr.  Manager  Stbrling.J  They  did  operate  the  colliery 
for  four  years  after  you  left  ? — A.  Yes,  sir. 

Mr.  Manager  Sterling.  That  is  all,  Mr.  President. 
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Mr.  WoRTHiNOTON.  That  is  all  for  this  tim^. 
The  Presiding  Officer.  The  witness  may  retire. 

John  Monie  appeared,  and,  having  been  duly  sworn,  was  examined 
and  testified  as  follows: 

Q.  (By  Mr.  Worthinqton.)  Mr.  Monie,  where  do  you  live» 
please  ? — ^A.  Moosic,  Pa. 

Q.  How  far  is  that  from  Scranton  ? — A.  About  6  miles. 

Q.  How  long  have  you  lived  there  ? — A.  For  the  last  40  years. 

Q.  How  old  are  you,  by  the  way? — ^A.  Betwe^i  50  and  51  years 
of  age. 

Q.  Were  you  at  any  time  in  the  employ  of  the  firm  of  Robertson  A 
Law? — A.  Yes,  sir. 

Q.  In  what  capacity? — ^A.  Foreman. 

Q.  Foreman  or  what  ? — A.  Outside  foreman  at  their  colliery. 

Q.  Where  was  that  ? — A.  At  Moosic. 

Q.  We  want  to  find  out  something  about  the  Katydid  dump. — 
A.  All  right ;  I  will  answer  the  questions  if  I  can. 

Q,  How?— A.  I  will  tell  the  truth. 

Q.  You  have  not  yet  mentioned  the  Katydid  dump.  Did  you  have 
anything  to  do  with  it? — A.  Yes,  sir;  I  w§ls  foreman  for  16  years. 

Q.  You  were  foreman  while  that  dump  was  being  constructed? — 
A.  YeSj  sir. 

Q.   1  ou  see  the  map  on  the  wall  back  there  ? — A.  I  da 

Q.  I  wish  you  would  go  back  to  it — ^you  will  find  a  wooden  pointer 
there — and  tell  us  about  the  material  in  the  different  parts  of  that 
dump,  as  far  as  you  know. — ^A.  (Standing  at  the  map  and  indicat- 
ing.) Under  this  conical  dump  there  is  an  ash  pile.  They  dumped 
their  ashes  for  about,  it  may  bo,  15  to  16  years  before  that  dump 
was  put  there.  This  dump  is  composed  of  the  slate  from  the  break- 
ery,  and  the  barley  is  still  there,  but  all  sizes  above  barley  were  taken 
out. 

Q.  Above  what? — A.  Barley,  or  buckwheat  No.  3. 

Q.  All  the  chestnut  has  been  taken  out? — ^A.  Yes,  sir. 

Q.  The  pea  ? — A.  Yes,  sir ;  all  sizes  such  as  could  be  taken  out. 

Mr.  Manager  Sterling.  I  object  to  the  form  of  examination  by 
counsel,  and  I  think  he  ought  to  observe  the  rule  of  testimony  to 
some  degree. 

I'he  I^residing  Officer.  What  is  the  objection  of  managers? 

Mr.  Worthinqton.  I  will  ask  that  the  questions  be  answered.  Go 
ahead,  Mr.  Monie,  and  tell  us. 

The  Witness.  There  is  also  a  part  of  a  rock  dump  here.  There 
has  been  a  slope  sunk  here  [indicating],  called  the  Klondike  slope. 
When  that  slope  was  first  started  we  hauled  the  coal  from  down  about 
here,  up  along  on  this  side  [indicating],  and  landed  it  away  up  about 
here  [indicating].  We  had  rock-cut  it,  maybe,  an  average  of  4  feet 
deep  and  about  100  feet  long  through  here  J[indicatinff].  We 
dumped  the  refuse  from  that  rock  cut  inliere  [indicating].  We  had 
to  make  a  fill  there  [indicating]  to  make  a  grade  for  the  mine  track. 
We  took  the  mined  rock  from  oiher  mines  that  they  had  and  fiUed  in 
here,  I  will  say,  in  the  neighborhood  of  100  feet.  Then,  at  the  same 
time  we  were  making  this  fill  from  this  side,  we  hauled  the  culm  from 
the  breaker.    The  breaker  stood  in  around  here  [indicating]. 

Q.  (By  Mr.  Worthinqton.)  You  hauled  what? — ^A.  The  culm  and 
slate  and  dumped  it  in  here  to  make  this  fill.    Then  we  saw  we  did 
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not  have  enough  of  track  room  out  here  to  make  the  back  branch  for 
the  mine  cars.  We  took  the  rock  from  this  slope  and  dumped  it 
along.  We  dumped  culm  and  rock  at  the  same  time  to  form  this 
back  branch.  That  runs  out  to  about  here,  right  in  around  here  some 
place  [indicating].    Then,  after  that  we  got  a  point  of  dumping 

f round  for  the  culm,  and  we  decided  then  to  make  a  fill  out  through 
ere  [indicating] .  We  also  saw  that  by  making  a  fill  through  here 
instead  of  hauling  the  coal  up  to  the  breaker  m  this  direction  we 
could  haul  it  around  this  way.  In  order  to  do  that  we  had  to  make 
quite  a  hi^h  fill  here.  We  took  the  mine  rock  from  all  the  operatimis 
tnat  they  bad  and  filled  down  in  around  here  [indicating] ;  it  may 
be  100  to  150  feet.  I  would  not  say  just  the  exact  distance  we  came 
from  this  point  [indicating]  and  met.  That  made  the  track  then  come 
around  the  opposite  direction.  The  reason  we  had  for  doing  that 
was  it  saved  a  lot  of  switching.  We  could  hitch  on  the  locomotive 
and  pull  up  to  the  breaker,  and  we  would  have  had  to  do  a  lot  of 
switching  to  go  the  old  wa^.  There  is  the  Klondike  slope,  as  they 
call  it  [mdicating].  That  is  nearly  solid  with  rock.  There  is  very 
little  of  the  slush  washed  down  on  top  of  it.  It  might  be  3  or  4  feet 
deepf  but  it  is  practically  solid  with  mined  rock ;  and  along  in  here, 
from  the  mouth  of  the  mine,  we  had  to  make  some  filling  on  the  grade 
[indicating].  All  through  here — I  am  not  quite  sure,  but  more  in 
this  direction — ^we  dumped  the  rock  and  the  cmm  side  by  side  to  make 
this  back  branch.  You  can  see  some  of  the  mine  rock  right  about 
here,  I  think  [indicating].    That  is  about  all  I  know  about  it 

Q.  Did  you  remain  there  until  the  washery  burned  ? — ^A.  Not  until 
the  washery  burned.  They  stopped  operations  at  the  end  of  June, 
1908. 

Q.  The  washerjr  burned  when? — A.  I  could  not  say  exactly  when, 
but  it  was  a  considerable  time  after  that. 

Q.  They  stopped  work  before  the  washery  burned? — A.  Yes,  sir; 
I  was  away  before  that*  I  stayed  with  them  until  July  30,  1908 — a 
month  after  they  stopped. 

Q.  Did  I  understand  you  to  say  that  they  had  stopped  operations 
before  the  washery  burned? — A.  Oh,  yes. 

Q.  Why ! — A.  Because  they  were  short  of  water.  They  only  had 
water  enough  to  run  about  two  hours  a  day,  and  it  did  not  pay  to 
run  it  like  that. 

Q.  How  long  were  you  there  while  they  were  engaged  in  washing 
coal  from  that  bank,  trying  to  win  some  coal  from  it? — A.  All  the 
time  they  rim;  that  is,  all  the  time  they  washed  it.  I  made  the 
changes. 

Q.  You  were  in  charge  of  that  operation? — ^A.  Yes.  sir. 

Q.  Tell  us  what  you  know  about  getting  the  size  wnich  is  called 
chestnut  out  of  that  bank. — ^A.  At  the  beginning  we  tried  to  make 
chestnut  and  we  failed  utterly. 

Q.  Why  ? — A.  Because  we  could  not  take  the  slate  out  to  bring  it 
down  to  the  standard  that  the  inspector  called  for. 

Q.  What  did  you  do  with  it  then  ? — A.  We  just  stopped  trying  to 
make  it,  and  run  the  stuff  back  out  in  the  bank. 

Q.  What  is  the  best  part  of  a  culm  bank — the  old  part  or  the 
new  part  or  what? — ^A.  The  oldpart. 

Q,  The  old  part  is  better?  Wliy? — A.  Because  at  one  time  they 
did  not  try  to  make  buckwheat  at  all.  They  did  make  down  as 
low  as  pea  when  I  went  there. 
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Q.  Were  there  larger  sizes  on  the  old  dump  rather  than  on  the 
new  one? — ^A.  Not  any  more  than  what  we  got  out  mixed  in  with 
the  slate. 

Q.  Tell  now  what  part  of  the  bank  was  it  that  Mr.  Robertson 
worked  while  you  were  there.  Was  it  the  old  part,  the  new  part, 
or  part  of  each  ? — A.  That  is,  which  they  washed  ? 

Q.  Yes. — A.  They  washed  the  old  part. 

Q,  They  washed  the  better  part? — A.  Yes;  they  washed  alone  in 
here  [indfcating] ;  they  stopped  their  operation  when  their  convfyor 
line  was  out  here  [indicating].  This  was  considered  the  best  part 
of  the  bank  right  here  [indicating]. 

Mr.  WoRTHiNGTON.  That  is  all,  Mr.  President. 

Cross-examination  by  Mr.  Manager  Sterukg: 

Q.  Mr.  Monie,  point  to  the  southwest  corner  of  the  map.  You  say 
that  is  a  fill  ? — A.  This  was  covered  with  ashes  to  the  depth — -— 

Q.  No ;  that  is  not  answering  my  question.  I  understood  it  was 
a  fill.  Did  you  say  that  ? — A.  Yes,  sir ;  there  is  a  fill  from  this  point 
here  [indicating],  running  throught  there  [indicating],  where  it  runs 
out    It  took  a  swing  around  right  out  to  about  there  [indicating]. 

Q.  Just  show  what  part  of  that  figure  in  the  southwest  comer 
is  a  fill;  fun  your  pointer  around  that  part  of  it  which  is  a  fill. — 
A.  In  about  that  direction  [indicating],  probably  to  about  there 
[indicating]. 

Q.  How  wide  was  that? — A.  About  8  feet  on  the  top. 

Q.  About  8  feet  on  the  top  ? — A.  Yes,  sir. 

Q.  And  you  filled  that  up  with  rock  and  ashes? — ^A.  With  mine 
rock;  yes,  sir. 

Q.  The  rock  which  you  got  from  the  colliery? — ^A.  Yes,  sir;  from 
the  mine. 

Q.  How  high  is  that  conical  dump  there  in  the  southwest  comer? — 
A,  On  this  side  here  [indicating]  I  would  say  in  the  neighborhood 
of  30  feet,  or  something  like  that.  I  do  not  know  the  exact  height, 
you  understand.    I  just  state  that  from  memory. 

Q.  How  high  is  it  on  the  other  side? — A.  Well,  it  is  fully  20  feet 
more  than  that — 20  or  25  feet. 

Q.  Fifty  feet,  then,  you  would  say? — A.  Oh,  yes;  it  is  fully  that 

Q.  Fifty  or  sixty  feet? — A.  Yes,  sir. 

Q.  And  how  far  across  is  that  part  called  the  conical  dump,  the 
narrow  way? — A.  Across  this  way  [indicating]? 

Q.  Yes.— A.  At  the  top  or  at  the  bottom  ? 

Q.  Well,  both — how  wide  is  it  ? — A.  Well,  at  the  top  I  should  say 
it  is  around  20  feet. 

Q.  And  how  wide  is  it  at  the  bottom? — A.  Well,  I  think  the 
natural  spread  would  be  about  IJ  to  1. 

Q.  That  would  be  about  30  feet? — A.  Oh,  it  is  more  than  that; 
a  long  distance.    It  is  over  a  hundred  feet,  I  think. 

Q.  A  hundred  feet  wide  and  20  feet  high? — A.  I  think  it  must  be. 

Q.  You  speak  about  a  fill  along  the  northeast  line  of  the  map? — 
A.  Eight  here  [indicating]. 

Q,  How  deep  was  that  nil  ? — A.  Well,  a  bluff  runs  along  through 
here  [indicating]. 
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Q.  Just  run  your  pointer  along  the  line  of  the  fill. — A.  The  fill 
ori^nally,  I  should  say,  was  in  around  here  and  along  there  [indi* 
eating]. 

Q.  How  deep  is  it? — ^A.  Well,  from  memory  1  would  say  it  must 
be^  50  feet  there  [indicating] ;  maybe  more.  It  is  all  of  50  feet,  I 
think,  at  the  higher  part. 

Q.  And  how  wide? — ^A.  About  8  feet. 

Q.  And  you  filled  that  in  with  stone? — ^A.  We  filled  this  in  with 
mine  rock ;  yes,  sir ;  for  about  100  feet,  more  or  less. 

Q.  Beginning  at  the  northwest  comer  of  the  map  where  you  see 
the  word  "  culm."— A.  Kight  here  [indicating]  ? 

Q.  Yes,  sir ;  that  indicates  that  that  which  is  included  within  tiiat 
space  is  culm  ? — A.  It  is  culm  and  slate  that  has  been  picked  out  at 
tne  breaker. 

Q.  It  is  what  you  call  culm,  is  it  not? — ^A.  Yes,  sir. 

Q.  And  the  space  at  the  right,  the  figure  in  tne  northeast  comer 
there  ? — ^A.  Along  here  [indicating]  ? 

Q.^  Yes. — A.  That  is  culm,  with  the  exception  of  the  part  here 
[indicating.] 

Q.  With  the  exception  of  the  fill,  I  understand,  and  through  the 
center  running  from  the  northeast  to  the  southwest? — ^A.  Through 
here  [indicating]  ? 

Q.  No;  not  the  slush  bank.  I  am  not  talking  about  that. — A. 
Northeast,  here  [indicating]? 

Q.  No;  you  see  the  word ''culm"  about  the  center  of  the  map? — 
A.  Well,  yes;  there  [indicating]? 

Q.  That  is  the  culm  in  there,  is  it  not  ? — A.  Well,  partly.  On  that 
side  [indicating]  is  culm,  and  on  this  side  [indicating]  is  rock 
taken  from  the  mine  to  help  make  the  fill. 

Q.  Now  listen  to  my  question.  That  which  is  inclosed  within  the 
line  marked  "culm"  is  culm,  and  the  rock  is  the  rest  of  the  figure 
there  just  below  the  word  "culm,"  is  it  not?  That  is  the  rock,  is  it 
not  ? — A.  In  around  here  [indicating]  ;  yes,  sir. 

Q.  Now,  the  slush  bank — what  does  that  mean? — A.  That  should 
have  been  rock  bank  instead  of  slush  bank. 

Q.  Well,  people  do  not  sell  rock  banks,  nor  slush  banks  either,  do 
thCT  ? — A.  No,  sir. 

Q.  That  is  no  part  of  this  culm,  is  it  ? — A.  No,  sir ;  that  is  almost 
solid  rock. 

Q.  This  culm  bank  was  made  in  the  operation  of  the  Katydid 
colliery,  was  it  not? — A.  Yes,  sir. 

Q.  And  it  was  made  just  as  all  culm  banks  are  made  at  anthracite 
mines  ? — A.  With  the  exception  of  those  fills. 

Q.  By  throwing  together  the  coal,  the  rock,  and  the  slate,  and 
whatever  comes  from  uie  mine? — A.  Throwing  out  the  impurities. 

Mr.  Manager  Sterltng.  That  is  all. 

Redirect  examination  by  Mr.  Worthington  : 

Q.  Mr.  Monie,  do  you  mean  to  say  that  the  proportion  of  rock,, 
slate,  etc.,  to  coal  is  tne  same  in  all  culm  banks? — A.  Well,  no. 

Q.  Some  are  much  worse  than  others? — A.  Oh,  jes. 

Q.  From  your  knowledge  of  these  things,  is  this  a  good  one  or  a 
bad  one? 

Mr.  Manager  Stebuno.  We  object.  The  witness  has  not  stated 
that  he  knows  anything  about  any  other  culm  bank  than  this  one. 
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Mr.  WoRTHiNGTON.  One  moment.  [To  the  witness.]  Do  you  know 
anything  about  any  culm  banks  except  this  onet — JL  Well,  I  have 
worked  around  anthracite  collieries  nearly  all  my  life. 

Q.  How  does  this  bank  stand  for  proportion  of  rock,  ashes,  and 
that  sort  of  thing  in  it  as  compared  with  others  I — ^A.  Along  here  [in- 
dicating] it  was  considered  a  good  dump — that  is,  rich  in  mie  si0e&— 
but  that  was  all  washed  in  bSore  the  colliery  stopped.  We  washed 
in  ri^t  through  to  this  point  [indicating^].  Along  in  around  here 
[indicating]  there  is  a  piece  there  that  is  right  in  the  &m  sixes.  AU 
through  here  [indicating]  and  all  through  here  [indicating]  there  is 
nothing  but  barley.  There  is  some  rice  in  here  [indicating],  but  not 
much.  Everything  was  taken  out  witli  the  excepti<m  of  the  rice  and 
the  barley  in  this  part  [indicating], and  eyerything with  the  exception 
of  the  barley,  or  buckwheat  No.  3,  as  some  people  call  it,  in  this  jMit 

(indicating].     So  that  this  [indicating]  is  of  yeiy  little  value.    This 
indicating]  is  a  little  better,  but  not  much.    Bight  here  [indicating^ 
there  is  a  spot  that  is  quite  ^ood. 
Mr.  WoRTHiNGTON.  That  is  all. 
The  Presiding  OmcER.  The  witness  may  retire. 
Mr.  WoRTHiNGTON.  Call  Mr.  Johnson,  please. 

Mr.  Frank  A.  Johnson,  being  duly  sworn,  was  examined  and 
testified  as  follows : 

Q.  (By  Mr.  Worthington.)  Mr.  Johnson,  give  us  your  fuU  name, 
please. — A.  Frank  A.  Johnson. 

Q.  Where  do  you  live? — A.  Moosic,  Pa. 

Q.  Near  Scranton? — Yes,  sir. 

Q.  How  are  you  employed  now  ? — ^A.  I  am  the  general  coal  inspec- 
tor for  the  Hillside  Coal  &  Iron  Co. 

Q.  How  long  have  you  been  general  inspector  of  the  Hillside  Coal 
&  Iron  Co.  ? — A.  About  nine  years. 

Q.  Did  you  at  any  time  make  any  examination  of  the  Elatydid 
dump  near  Moosic  ? — A.  Yes,  sir. 

Q.  When  and  why? — ^A.  I  made  an  examination  and  tested  the 
Katydid  dump  on  April  4^  1911. 

Q.  At  whose  request,  did  you  say ! — ^A.  Mr.  May's  chief  clerk  in- 
structed me  to  do  so. 

Q.  On  April  4,  1911? — A.  I  believe  that  was  the  date;  yes,  sir. 

Q.  What  Knowledge  had  you  before  that  time  about  this  dump  and 
where  it  was  built  or  made? — ^A.  Well,  I  had  been  on  that  ground 
daily  or  weekly  for  17  or  18  years. 

Q.  Did  you  see  the  dump  as  it  went  along  building  from  day  to 
day? — A.  Yes,  sir. 

Q.  For  that  length  of  time? — ^A.  Yes,  sir. 

Q.  Now.  I  wish  you  would  state,  when  you  went  there  on  or  about 
the  4th  01  April,  1911,  what  did  you  do  and  what  conclusion  you 
reached. — A.  Mr.  May's  chief  clerk  instructed  me  to  meet  Engineer 
Merriman  there,  and  that  I  should  sample  the  bank,  which  Mr.  Mer- 
riman  was  going  to  measure. 

Q.  Mr.  Merriman,  I  believe,  is  dead,  I  may  ask  you  here? — ^A.  Yes, 
sir.  I  met  Mr.  Merriman  on  the  morning  of  April  4,  and  he,  know- 
ing that  I  was  familiar  with  the  surface  and  the  contour  there  and 
conditions  generally,  asked  me  to  tell  him  all  I  could  about  such  con- 
ditions, to  enable  him  to  make  a  good,  accurate  measurem^it  of  the 
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bank,  and  I  did.  I  think  I  spent  about  an  hour  with  Mr.  Merriman, 
walked  over  the  bank  with  hun,  and  pointed  out  any  conditions  that 
I  knew  about 

Q.  Do  you  know  about  what  kind  of  material  is  in  the  different 
parts  of  the  dump  as  it  stands  now?  I  will  ask,  in  the  first  place,  if 
you  know  ? — ^A.  Yes,  sir. 

Q,  I  wish  you  would  go  back  to  the  map  which  you  see  on  the  wall 
opposite  you,  Mr.  Johnson.  There  is  a  pointer  there,  which  I  wish 
fou  would  use  and  let  us  know  what  your  knowledge  on  that  sub- 
ject is. 

Mr.  Clapp.  Mr.  President,  I  desire  to  call  the  attention  of  the 
managers  and  counsel  for  the  respondent,  if  it  is  proper  to  do  so. 
to  the  fact  that  in  the  examination  of  the  last  witness,  outside  ox 
where  the  witness  accompanied  the  physical  act  of  using  the  pointer 
with  some  word  upon  thai  map,  there  can  be  nothing  in  the  record 
to  show  what  part  of  the  map  he  pointed  to.  There  are  Senators 
who  are  engaged  in  committee  work  who  can  not  be  here,  and  it 
occurred  to  me  to  suggest  that  the  description  that  '^  there  is  some 
coal  here  and  not  much  there ''  would  be  absolutely  useless  to  those 
who  read  the  record.  It  would  seem  to  me  that  wherever  a  witness 
points  to  some  one  place  on  the  map  it  should  be  accompanied  by 
some  statement  or  designation  by  which  those  who  read  the  record 
may  know  just  where  the  witness  pointed.  I  feel  that  there  is  no 
impropriety  in  making  the  suggestion. 

Mr.  WoRTHiNGTON.  I  am  (Sliged  for  the  suggestion,  and  I  will 
say  that  counsel  for  the  respondent  appreciates  the  fact  to  which  the 
Senator  has  alluded.  I  will  suggest  that  the  witness  be  given  a  red 
lead  pencil,  and  that  he  mark  the  places  on  the  map,  which  the 
Eeporter  may  take  down. 

Q.  (By  Mr.  Worthington.)  Now,  if  you  will  go  ahead,  Mr.  John- 
son, I  wul  tell  you  when  you  are  to  make  a  mark,  or  you  can  of  youir 
own  motion  make  a  mark.  I  suggest  that  you  make  letters. — ^A. 
Well,  I  walked  all  over  this  bank  with  Mr.  Merriman;  and  while,  of 
course,  I  do  not  know  what  the  words  I  used  at  that  time  were 

Q.  I  do  not  hear  vou. — ^A.  While  I  do  not  know  what  words  I 
used  or  just  exactly  how  I  stated  the  case  to  Mr.  Merriman  at  that 
time,  I  probably  told  him  all  I  knew,  which  was  that  over  in  here 
[indicating]  was  mine  rock. 

Q.  Put  the  letter  "A"  on  the  map  right  there. — ^A.  On  that  over 
in  here  [indicating  on  the  chart]  the  mme  rock  extended  under  the 
culm,  and  somewhere  over  in  here  [indicating  on  the  chart],  or  1 
should  say  about  in  there  somewhere  [indicating] 

Mr.  Simpson.  Put  the  letter  "  B  "  there. 

The  Witness.  Very  well.  On  that  over  in  here  [indicating] 
there  was  also  a  quantity  of  mine  rock  under  the  culm,  and  also  under 
this  high  bank  here  [indicating] 

Q,  (By  Mr.  Worthington.)  That  is  what  was  called  the  "conical 
dump,"  is  it  not? — A.  Yes,  sir.  And  that  under  this  bank  here 
[indicating!  was  a  ^uantit^  of  mine  rock  and  ashes;  also  a  portion 
of  this  banK  here  [indicating]  had  been  through  the  operation  a 
second  time,  and  was  what  you  might  call  waste.  I  do  not  remem« 
ber  of  any  other  particular  condition  that  I  told  Mr.  Merriman 
about. 
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Q.  Did  you  have  any  personal  knowledge  of  the  laying  down  of 
two  banks  there  together,  one  of  rock  and  one  of  culm? — ^A.  Yes,  sir; 
I  did. 

Q.  That  was  where? — A.  Where  was  that  done? 

Q.  Yes,  sir;  in  what  part  of  the  bank? — A.  Under  the  culm  id 
here  [indicating]  and  under  the  culm  in  here  [indicating],  as  I 
remember,  and  also  under  this  bank  here  [indicating]. 

Q.  Is  the  rock  of  which  you  speak,  that  was  used  in  building  that 
bank  or  laid  there,  visible  n*om  the  surface?  You  spoke  of  rock  and 
culm  bein^  laid  down  together. — A.  No,  sir ;  it  is  not  visible  now,  or 
was  not  wnen  we  estimated  the  bank. 

Q.  Is  there  any  way  of  telling  where  the  ashes  and  rock  are  with- 
out digging  down  for  them,  or  unless  a  person  had  seen  it  before  the 
culm  was  put  on  the  dump  ? — ^A.  No,  sir ;  it  is  completely  covered. 

Q.  I  wish  you  would  explain  what  the  effect  would  be  as  to  a  i)er- 
son  making  a  survey  of  the  quantity  of  culm  in  the  bank  of  having 
the  rock  laid  where  you  say  it  was  in  connection  with  the  culm,  side 
Inr  side. — A.  Well,  if  the  man  making  the  measurements  would  in- 
clude this  rock,  which  is  in  three  places  in  the  bank,  of  course  he 
would  very  materially  increase  the  amount  of  culm  which  he  would 
suppose  was  there. 

Q.  Why  ? — A.  Well,  because  it  is  not  culm  or  material  that  can  be 
redeemed: 

Q.  Well,  would  not  the  appearance  of  the  culm  in  one  be  very 
different  from  what  it  was  in  the  other? — A.  Oh,  yes;  it  would  drop 
off  here  [indicating]  instead  of  sloping  off. 

Q.  I  am  referring  particularly  to  the  point  where  you  put  the 
letter  "  B." — ^A.  Right  in  here  [indicating]  ?  Well,  that  would  be 
about  the  same  thing,  as  I  remember  it.  Those  two  piles  were  made 
together,  parallel  rock  and  culm. 

Q.  So  much  for  the  history  of  the  bank.  Now,  what  did  you  do  in 
the  way  of  taking  samples  in  tmnff  to  find  out  what  was  in  this 
bank  when  you  went  there  with  Mr.  Merriman  ? — ^A.  I  took  six 
samples  from  the  bank;  that  is,  this  part  of  the  bank  [indicating]. 
I  did  not  take  any  samples  frona  that  part  [indicating],  because  Mr. 
Merriman  told  me  he  was  not  going  to  include  it  in  his  measurements. 

Q.  That  he  was  not  going  to  include  what? — A.  This  part  here 
[indicating]  ;  this  bank  nere. 

Q.  He  left  that  bank  out  altogether,  did  he  ? — ^A.  He  told  me  that 
he  was  going  to  leave  it  out. 

Q.  You  say  "  this  part.''  You  mean  the  part  marked  the  "  conical 
dump  "  on  the  map? — A.  Yes,  sir. 

Q.  He  left  that  out  altogether? — ^A.  Yes,  sir;  I  understand  he  did; 
he  told  me  at  that  time  that  he  was  going  to  do  so. 

Q.  While  on  this  subject,  had  you  had  any  instructions  from  Capt 
May,  or  from  anybody  else,  in  regard  to  finding  out  just  what  coal 
was  there,  so  that  Mr.  Mav  would  know  what  property  his  company 
had? — A.  Mr.  May's  chier  clerk  told  me  to  go  ana  sample  the  bank. 

Q.  Did  you  know  what  the  object  was  or  for  whom  it  was  in- 
tended?— ^A.  No,  sir;  as  I  remember  now,  I  did  not  know  whether 
the  bank  was  being  sold  or  bought. 

Q.  Had  you  any  object  in  view  when  you  went  there  to  make  a 
report  to  Capt.  Miy,  except  to  estimate  truthfully  and  definitely  as 
nearly  as  you  could  the  amount  of  coal  that  could  probably  be  won 
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from  that  bank? — ^A.  No^  sir;  I  was  after,  as  nearly  as  I  knew  how 
to  ^et  it,  the  exact  condition  of  the  material. 

Q«  You  made  the  tests.  Have  you  got  a  result  of  your  tests? — ^A. 
Yes,  sir ;  I  have. 

Q.  I  should  like  to  have  it,  please. — ^A.  I  have  in  my  pocket  the 
figures  I  set  down. 

Q.  Have  you  that  computation? — ^A.  I  have  the  figures  as  I  put^ 
them  down  that  day  on  the  culm. pile. 

Q.  Have  you  had  them  copied  i — ^A.  I  made  a  report  to  Mr.  May 
on  the  next  day.  I  do  not  Imow  where  that  report  is;  but  I  have  a 
copy  of  the  report  that  was  sent  to  Mr.  May  in  my  pocket 

Q.  Very  well.    That  shows  your  figures,  does  it  ?— A.  Yes,  sir. 

Q.  Does  it  agree  with  those  you  made  that  are  in  your  memo- 
randimi  book  ? — ^A.  It  does ;  yes,  sir. 

Q.  Well,  let  us  have  that;  it  is  the  same  thing. 

Mr.  WoRTHiNGTON.  May  I  ask  the  managers  if  they  did  not  get 
from  Capt.  May  the  original  report  which  this  witness  made  to 
him? 

Mr.  Manager  Steruko.  I  do  not  think  that  we  ever  had  it,  Mr. 
Worthm^ton. 

Mr.  WORTHINGTON.  I  offcr  this  in  evidence  and  request  the  Secre- 
tary to.  read  it. 

The  PRESroiNG  Officer.  The  Secretary  will  read  as  requested. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  S. 

DUNUOBE,  Pa.,  April  5,  1912. 
Mr.  W.  A.  May,  General  Manager, 

Deab  Sib:  In  accordance  with  instructions  from  your  office,  I  yesterday  ex- 
amined and  made  tests  on  the  culm  bank  of  the  abandoned  Katydid  operation. 
The  Katydid  Go.  worked  a  scraper  line  through  the  center  of  the  largest 
part  of  this  bank,  and  I  was  enabled  to  get  samples  yesterday  which  I  believe 
give  a  very  good  average  of  the  condition  of  the  whole  pile.  'Hiere  is  no  indica- 
tion of  present  or  past  fire,  and  what  coal  the  bank  contains  Is  of  good  appear- 
ance and  quality. 

Record  of  tests  for  sizes. 


Sample  No. 

Stove  and  above,  over 
li-lnch  meBb. 

Chestnat  through  1| 
inch,  over  { Inch. 

Pea,  through  | 

tnchsqaaie, 

over  A  inch 

round. 

CoaL 

Bone. 

SUte. 

CoaL 

Bone. 

Slate. 

CoaL 

Slata. 

1 

PereL 
5 
2 
6 

0 

4 
0 

0 
0 
0 
0 
0 
0 

Peret. 
5 

8 

? 

4 
0 

Pera. 
0 
2 

1 
0 
0 
0 

0 
0 
0 
0 
0 
0 

Peret. 
0 

4 
4 
0 
0 
0 

Peret. 
2 

1 
1 
0 
0 
0 

Peret. 
0 

2 

0 

3 

1 

4 

0 

5 

0 

6.. 

0 

Total 

16 

24* 

8 

8 

4 

1 

Average.... 

2.6 

4.1 

0.6 

1.3 

0.7 

886 
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Record  of  iesU  for  sizes — Continued. 


Sample  No. 


1 

1.. 

8. 

4 

• 

6 

Total... 

Avenge 


Buckwheat 

coal, 
through  A 
tnch  round, 
over  A  Inch 

round. 


Pereeta. 

10 
6 

n 

10 
10 


72i 


12.1 


Rice  coal, 

Um>ugh  A 

inch  round, 

over^tDch 

round. 


Per  cent, 
14 


14 


76i 


12:7 


Barley 
ooa!. 

througn  A 

inch  round, 

overAhich 

round. 


Per  cent. 
20 
33 
82i 
35 

34 


187 


81 


Cnluif 
mcii  nana. 


Per 


34 

I 

40 
42 


2Q7| 


84.6 


Yours,  very  truly, 


F.  A.  Johnson,  General  Inspector. 


Durinff  the  reading  of  the  table: 

Mr.  Manager  Stebung.  Let  us  have  the  interpretation  of  those 
initials  as  the  reading  proceeds,  Mr.  Worthington. 

Mr.  Worthington.  Very  well.  Let  the  witness  state  what  the 
initials  are. 

The  WrrNBSs.  "R  D"  means  round,  instead  of  square,  mesh. 
"  C.  B.  S."  means  coal,  bone,  and  slate. 

Q.  (By  Mr.  Worthington.)  Mr.  Johnson,  what  did  Mr.  Merri- 
man  do  in  connection  with  this  investigation  ?  What  was  his  branch 
of  the  inquiry  you  made  there? — A.  His  work  was  to  measure  and 
estimate  tne  amount  of  culm. 

Q.  Did  he  make  measurements? — ^A.  Yes,  sir. 

Q.  Were  his  report  and  yours  turned  over  to  anybody? — A.  My 
report  was  turned  over  to  Mr.  May. 

Q.  What  conversation  did  you  have  with  Mr.  May  about  it? — 
A.  I  do  not  remember  of  ever  having  any  conversation  at  that  time. 

Q.  Why  did  you  omit  the  conical  dump? — A.  Because,  as  I  have 
said,  a  ^ood  part  of  the  conical  dump  had  been  worked  over  the 
second  time.  It  had  been  through  the  operation  twice,  and  therefore 
was  very  poor.  A^ain,  the  good  part  of  it — the  best  of  it,  I  mi^ht 
gay — ^was  composea  of  material  entirely  worthless.  We  talked  that 
over  at  some  length.    I  remember  distinctly  that  we  did. 

Q.  Did  you  both  agree  in  your  conclusion  that  it  would  not  pay 
to  try  to  get  anything  out  of  it? — ^A.  We  did:  yes,  sir. 

Q.  Did  you  so  report  to  Capt.  May? — ^A.  Not  at  that  time;  no,  ofv 

Q.  It  was  later? — ^A.  Some  time  later;  yes,  sir;  we  did. 

Q.  Can  you  give  us  your  opinion  as  to  whether  or  not  it  is  possible 
to  work  any  of  the  prepared  sizes  of  coal  out  of  this  dump,  what  you 
call  chestnut  or  over  ? — A.  No ;  I  do  not  believe  it  is  practicable  to 
win  the  large  sizes  because  I  have  personal  knowledge  of  the  fact 
ihat  the  Robertson  &  Law  company  tried  to  do  that  and  failed. 

Q-  Did  you  later  have  a  conversation  with  Mr.  May  about  this  in- 
vestigation  or  the  result  of  it? — ^A.  I  did. 

Q.  When  was  that? — ^A.  Some  time  later;  I  should  say  about  a 
month  or  six  weeks;  it  might  have  been  two  months;  I  do  not  know. 
Mr.  May  came  to  my  office  in  Dunmore,  which  is  next  to  his,  and  he 
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had  the  reports — ^Mr.  Merriman's  report  and  8(xne  other  papers  in 
his  hand — and  he  referred  to  a  note  which  was  either  on  Mr.  Merri- 
man's report  or  map,  I  do  not  remember  which,  and  he  asked  me 
what  that  note  meant.    I  remember  the  note.    I  believe  I  had ' 

Mr.  Bryan.  Mr.  President,  it  is  very  difficult  to  hear  the  witaess. 

The  PREsmiKo  Officosr.  The  witness  will  speak  louder.  He  will 
speak  as  loud  as  he  can. 

Q.  (By  Mr.  Worthington.)  What  was  the  note  you  saw  on  these 
papers  that  Capt.  May  asked  you  about? — A.  As  I  remember  it,  tiie 
note  read  ^^  55,000  tons,  not  including  slush  and  rode  heap,  as  pw 
recommendations  of  F.  A.  J." 

Q.  "F.  A.  J.''  being  yourself? — ^A.  Yes,  sir.  Mr.  May  pointed  to 
that  notation  and  asked  me  what  it  meant.  I  told  him  that  it  meant 
the  high  pile  of  refuse  at  what  I  think  was  the  southwest  end  of  the 
big  pile.  I  told  him  that  it  meant  that  pile  of  slush  and  rock  which 
had  Deen  put  out  of  late  years  and  was  very  poor,  and  we  left  it  out 
because  we  did  not  believe  it  ought  to  be  included  in  the  regular 
bank.  He  said  he  wanted  to  be  sure  of  that.  He  said  that  he  wanted 
to  be  sure  that  Mr.  Merriman  did  not  mean  55,000  tons  of  material 
outside  of  the  refuse  reported  in  my  percentages. 

Mr.  WoRTHiNGTON.  That  is  all  of  this  witness,  Mr.  President 

Cross-examination  by  Mr.  Manager  Stbrung: 

Q.  I  wish  you  would  look  at  this  report,  Exhibit  S.  There  you 
have  the  average  per  cent  of  the  different  grades  of  coal,  have  you 
not? — A.  Yes,  sir. 

Q.  Begin  and  read  the  average  percentage  of  the  different  grades, 
beginning  with  the  larger-sized  coals;  just  the  coal  and  nothing 
else. — A.  Stove  and  above,  2.6  per  cent;  chestnut,  five-tenths  of  1 
per  cent;  pea  coal,  seven-tenths  of  1  per  cent;  buckwheat,  12.1  per 
cent ;  rice,  12.7  per  cent ;  barley,  31  per  cent ;  culm,  34  per  cent. 

Q.  What  is  culm — is  that  coal? — A.  No,  sir.  That  is  what  we 
call  what  we  get  when  we  wash ;  slush. 

Q.  I  am  asking  you  about  the  coal  only.  You  would  not  count 
that  culm  as  a  part  of  the  merchantable  coal? — A.  No,  sir. 

Q.  What  is  tne  total  percentage  of  merchantable  coal  that  yo^ 
have  read  from  that  report,  including  all  kinds? — A.  I  could  nojt 
state  without  putting  the  percentages  together  here  now. 

Q.  Never  mind  it,  then,  for  the  present.  What  official  position  do 
you  hold  with  the  Hillside  company  ? — A.  I  am  the  general  coal  iiT- 
spector  in  charge  of  the  coal  inspection  for  the  Hillside  company. 

Q.  Who  was  the  engineer  of  that  company  at  that  time? — ^A.  Mr. 
Merriman. 

Q.  And  you  went  with  Mr.  Merriman  at  one  time  to  view  this 
Katydid  dump? — A.  Yes,  sir. 

Q.  When  was  that?— A.  April  4,  1911. 

Q.  You  talked  with  him  for  some  hours  there  on  the  dump?-r 
A.  About  an  hour,  I  should  think. 

Q.  You  told  him  where  the  culm  was? — A.  I  did  not  tell  hinji 
where  the  culm  was  so  much  as  where  the  other  material  was. 

Q.  You  told  him  where  the  fill  was  in  the  southwest  comer  of  the 
map  that  runs  up  into  the  part  called  the  conical  dump? — A.  Yes^ 
sir. 
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Q.  You  told  him  that  was  filled  with  rock  and  ashes? — ^A.  Yes, 
sir;  I  believe  I  did. 

Q.  You  showed  him  the  fill  on  the  east  side  of  the  map  and  told 
him  it  was  filled  with  rock? — A.  Yes,  sir;  I  believe  I  did. 

Q.  You  pointed  out  to  him  all  those  parts  of  the  pile  that  were 
made  up  oi  slate  and  stone  and  ashes  ? — ^A.  Yes,  sir ;  I  believe  I  did. 

Q.  Then  it  was  your  duty  to  take  samples  of  this  and  wash  it? — 
A.  Not  to  wash  it. 

Q.  What  did  you  do  with  it?  How  did  you  separate  the  coal? — 
A.  I  took  each  sample  and  kept  it  by  itself,  dried  it  on  pieces  of 
canvas,  and  then  put  it  through  hand  screens. 

Q.  You  cleaned  out  the  coal  ? — A.  Yes,  sir.  * 

Q.  You  did  that  in  six  diflferent  places? — A.  Yes,  sir. 

Q.  And  you  got  the  result  which  you  have  just  read? — ^A.  Yes,  sir. 

Q.  Then,  what  was  the  engineer's  duty? — A.  His  duty  was  the 
measuring  of  the  contents  of  the  pile. 

Q.  To  measure  the  number  of  cubic  feet  in  the  culm  bank? — ^A. 
Yes,  sir. 

Q.  He  did  not  measure  those  parts  of  the  culm  bank  that  you 
pointed  out  to  him  were  stone  and  ashes  and  slate? — A.  I  do  not 
Know. 

Q.  He  would  not  naturally  do  that,  would  he? — ^A.  No,  sir;  I  do 
not  think  he  would. 

Q.  He  was  not  expected  to  find  out  the  cubic  feet  of  any  of  those 
materials? — ^A.  No,  sir;  I  presume  not.    I  do  not  know. 

Q.  How  many  cubic  feet  did  he  find  there  were  in  the  culm  bank? — 
A.  I  can  not  say. 

Q.  Did  you  not  see  his  report? — ^A.  Yes,  sir;  possibly  I  did. 

Q.  Did  not  Mr.  May  show  his  report  to  you  and  call  your  atten- 
tion to  a  note  on  the  report? — A.  No,  sir.    As  I  remember  he  showed 
me  a  map  which  said  "  56,000  tons."    I  do  not  know  whether  the  map 
said  the  number  of  cubic  feet. 
Q.  Fifty-five  thousand  tons  of  what? — A.  Of  material. 

Q.  Coal  or  culm  ? — A.  Altogether ;  coal  and  culm. 

Q.  Do  you  know  whether  that  meant  that  there  were  65,000  tons 
in  all  of  it,  outside  of  the  conical  dump,  or  in  certain  paits  of  it? 
[A  pause.]  All  you  know  about  it  is  what  you  saw  on  the  map? — A. 
Yes,  sir ;  tnat  is  all. 

.  Q.  Did  you  make  an  estimate  or  did  you  get  any  data  from  this 
engineer's  report  from  which  you  made  an  estimtae  of  the  amount 
of  coal? — A.  No,  sir.  My  report  was  turned  over  to  the  engineer, 
and  he  made  an  estimate. 

Q.  Just  take  time  to  figure  up  the  percentage  of  coal  there,  will 
you,  Mr.  Johnson? — A.  (After  a  pause.)  I  make  it  59.6  per  cent 

Q.  Fifty-nine  and  six-tenths  per  cent  of  coal? — A.  Yes^  sir. 

Q.  Did  you  ever  see  Mr.  Rittenhouse's  report? — ^A.  Yes,  sir;  I 
have  read  it. 

Q.  Do  you  know  or  have  you  any  knowledge  of  the  number  of 
tons  in  the  bank — I  mean  gross  tons  now? — A.  Only  as  I  remember 
that  figure  on  the  map — 55,000  tons. 

Q.  As  a  matter  of  fact  did  not  your  engineer's  report  say  there 
were  80.000  tons  of  culm? — A.  I  do  not  know  that  it  aid. 
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Q.  Did  you  not  know  that  he  submitted  it  to  Robertson  and  that 
Mr,  Eobertson  said  it  was  80,000  tons  ? — A.  No,  sir ;  I  do  not  know 
anything  about  that. 

Q.  You  do  not  know  whether  the  55,000  tons  meant  coal  or  gross, 
do  you  ?-^A.  Yes,  sir ;  I  believe  I  do. 

Q.  Do  you  know  it  from  anything  the  map  said? — ^A.  Yes.  I 
understood  the  note  of  Merriman's  to  say  that. 

Q.  State  now  what  the  note  said. — ^A.  I  will  have  to  state  it  from 
memory.    I  have  never  seen  it  from  that  day  to  this. 

Q.  State  it  from  memory. — A.  I  believe  it  said  "  55,000  tons,  not 
inchiding  slush  and  rock  heap,  per  F.  A.  J." 

Q.  Wnat  does  "  F.  A.  J."  mean  ? — A.  That  means  me. 

Q.  Now,  would  it  not  necessarily  mean  that  that  was  the  amount 
of  coal,  because  you  had  tested  the  amount  of  coal  that  was  in  this 
material? — A.  No,  sir;  I  do  not  think  it  would. 

Q.  Had  you  anything  to  do  with  determining  the  amount  of  gross 
tons  or  the  amount  of  cubic  feet  in  the  dump? — ^A.  Nothing  what- 
ever. 

Q.  Not  a  thing? — A.  Not  a  thing. 

Q.  Then,  inasmuch  as  it  said  "per  F.  A.  J.,"  meaning  yourself, 
who  had  tested  the  percentage  of  coal,  it  must  necessarily  have 
meant  that  there  were  55,000  tons  of  coal.  Do  you  not  think  that 
would  be  the  reasonable  interpretation  of  it? — A.  No,  sir;  I  do  not. 

Q.  Did  you  ever  compare  your  report  of  59  per  cent  with  Mr. 
Rittenhouse's  return  of  51  per  cent? — A.  No,  sir;  I  have  not.  I  have 
never  put  them  together  until  this  morning. 

Q.  6id  you  ever  know  that  you  made  8  per  cent  more  coal  in 
that  dump  than  Mr.  Eittenhouse  said  ? — A.  No ;  I  did  not. 

Q.  You  say  that  your  engineer  did  not  measure  the  cubical  con- 
tents of  the  conical  dump  m  the  southwest  corner  of  the  map  at 
all? — A.  He  told  me  that  ne  was  not  going  to  measure  it. 

Q.  And  you  told  him A.  That  I  was  not  going  to  sample  it. 

Q.  And  you  did  not  sample  it  ? — A.  No,  sir. 

Mr.  Manager  Sterling.  That  is  all. 

Redirect  examination  by  Mr.  Wokthington  : 

Q.  Did  you  know  Mr.  Rittenhouse  had  figured  on  a  very  much 
larger  proportion  of  valuable  coal  than  you  had? — A.  I  did. 

Q.  You  knew  that? — A.  Yes,  sir. 

Mr.  Manager  Sterling.  We  object. 

Q.  (By  Mr.  Worthington.)  What  did  you  understand  was  meant 
by  the  term  "  F.  A.  J."  in  that  memorandum  ? — A.  I  understood  it 
to  mean  my  recommendation  on  that  conical  pile. 

Q.  That  was  the  reason  it  was  omitted? — ^A.  Yes,  sir. 

Q.  Do  you  know  why  it  is  we  have  not  got  Mr.  Merriman's  re- 
port?— ^A.  No;  I  do  not. 

Q.  Do  you  know  whether  or  not  it  was  brought  down  here  by 
Capt.  May — all  those  papers — ^before  the  Judiciary  Committee  last 
spring? — ^A.  I  do  not  know  anything  about  it,  sir. 

Mr.  Manager  Sterling.  Do  I  understand  counsel  to  claim  that 
that  was  submitted  to  the  committee? 

Mr.  Worthington.  That  is  my  information,  that  those  papers 

Mr.  Manager  Sterling.  I  should  like  to  know  what  it  is. 

Mr.  Worthington.  The  next  witness,  I  understand,  has  some  light 
on  that  subject,  and  we  will  ask  him. 
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Q.  (By  Mr.  Worthington.)  Can  you  give  us  an  idea  about  the 
gross  tons  in  that  conical  dump  we  have  been  talking  about — about 
what  the  whole  amount  of  material  in  it  was? — ^A.  Just  as  it  stands 
now? 

Q.  Yes. — A.  I  should  say  15,000  tons. 

Mr.  WoRTHiNGTON.  That  is  all. 

The  PfiEsmiNo  Offices.  Is  it  desired  that  this  witness  shall  be  re- 
tained ? 

Mr.  WoRTHiNGTON.  No,  Mr.  President 

The  PREsmiNG  Officer.  The  witness  is  finally  discharged. 

Mr.  WoRTHiNGTON.  Call  Mr.  Jennings. 

Joseph  P.  Jennings,  being  duly  swom^  was  examined  and  testified 
as  follows: 

Q.  (By  Mr.  Worthington.)  Where  do  you  live,  please? — ^A. 
Moosic,  Pa. 

Q.  May  I  ask  your  age? — ^A.  82  years  of  age. 

Q.  How  long  have  you  lived  in  that  neighborhood? — ^A.  I  have 
lived  in  Moosic  for  the  past  seven  years. 

Q.  What  is  your  business  now? — A.  I  am  general  inspector  of 
mines  for  the  Hillside  Coal  &  Iron  Co. 

Q.  How  long  have  you  held  that  position? — ^A.  Since  February  1 
last. 

Q.  Before  that  what  was  your  position? — ^A.  Before  that  time  I 
was  superintendent  of  the  Avoca  district  for  the  Pennsylvania 
Coal  Co. 

Q.  In  those  positions  have  you  become  familiar  with  the  coal 
business  in  the  re^on,  and  especially  that  part  which  pertains  to 
coal  dumps? — A.  Yes. 

Q.  Did  you  have  anything  to  do  with  the  Katydid  dump^  near 
Moosic,  when  it  was  building  or  making? — A.  When  it  was  making? 

Q.  Yes. — A.  Nothing  more  than  at  that  time  I  was  working  on 
the  engineer  corps  ana  I  passed  there  from  time  to  time. 

Q.  Have  you  recently  made  any  efforts  for  us  to  find  out  what  is 
in  that  dump  and  what  it  is  worth  ? — A.  I  have. 

Q.  What  have  you  done  ? — A.  In  the  early  part  of  November  Mr. 
May  handed  me  Mr.  Merriman's  notebook  and  a  little  map  that  Mr. 
Merriman  had  made  of  a  survey  of  the  Katydid  dump,  and  he  a^^ 
me  to  go  over  Mr.  Merriman's  work  and  verify  it. 

Q.  Was  that  last  November? — A.  That  was  in  November  past; 
yes,  sir. 

Q.  Mr.  Merriman  is  dead? — A.  Mr.  Merriman  is  dead;  yes.  He 
died  last  September. 

Q.  Where  did  you  get  his  figures? — A.  From  the  original  note- 
book. 

Q.  Have  you  them  here? — A.  No,  sir;  I  have  not. 

Q.  Where  are  they  ? — A.  They  are  at  the  office  in  Dunmore. 

Q.  Did  you  make  a  report  to  Mr.  May  after  you  made  the  investi- 
gation?— ^A.  I  did. 

Q.  When  did  you  do  that  ? — A.  A  few  days  after  that. 

Q.  Where  is  that  report,  Mr.  Jennings? — ^A.  I  have  a  copy  of  it  in 
my  pocket. 

Q.  I  know ;  but  where  is  the  original  now  ? — ^A.  Here  is  the  report 
[producing  paper]. 
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Q.  Very  well.  Let  us  have  it.  Do  you  know  whether  Mr.  Merri- 
man  made  a  report  from  the  material  he  had? — A.  I  understood  he 
did,  and  I  understood  from  Mr.  May  that  it  was  left  here  with  the 
rest  of  his  papers. 

Q.  When  ? — A.  When  he  was  here  before  the  House  committee. 

Mr.  Manager  STiaiLiNO  (after  examining  paper).  We  object  to  it^ 

Mr.  WoRTHiNGTON.  May  I  ask  on  what  around? 

Mr.  Mana^r  Steri^ing.  It  is  not  Mr.  Merriman's  report.    It  is 

}*ust  what  this  gentleman  said  he  drew  from  Mr.  Merriman's  report, 
t  is  nothing  but  hearsay  evidence. 

Mr.  WoRTHiNGTON.  We  have  proved  that  Mr.  Merriman  is  dead, 
and  that  his  investigation  was  made  for  the  Hillside  Coal  &  Iron 
Co.,  and  this  gentleman  has  taken  his  figures. 

Mr.  Manager  Sterling.  That  does  not  excuse  you  from  producing 
his  report  here.  If  the  witness  had  the  report  there  from  which  to 
make  his  estimate,  you  have  the  report. 

Mr.  WoRTHiNGTON.  The  witness  says  that  Capt.  May  brought  it 
down  here  and  left  it  with  the  Committee  on  the  Judiciary  of  the 
House  of  Representatives. 

Mr.  Manager  Sterling.  He  never  did. 

Mr.  Manager  Webb.  This  estimate  was  made  in  November. 

Mr.  Manager  Sterling.  This^  was  made  in  November,  since  the 
committee  held  its  meetings,  which  were  last  summer. 

Mr.  Worthington.  Mr.  Merriman  made  his  report 

Mr.  Manager  Sterling.  No;  the  witness  said  he  made  this  esti- 
mate in  November. 

The  Witness.  I  made  that  report  [indicating]. 

Q.  By  Mr.  Worthington.  You  made  this  up  from  Mr.  Merri- 
man's  notebook  and  not  from  his  report? — A.  Not  his  report.  I 
took  the  notes  he  made  on  the  field  and  worked  up  the  information 
from  it. 

Q.  That  notebook  was  left  with  the  company  and  was  found,  after 
Mr.  Merriman  was  dead,  as  a  part  of  the  papers  of  the  company? — 
A.  Yes,  sir. 

Q.  It  is  one  of  the  papers  upon  which  Capt.  May  acted  in  what 
he  did  in  this  matter? — A.  Yes,  sir. 

Mr.  Worthington.  I  submit,  inasmuch  as  the  charge  here  is 
that  Capt.  May  undertook  to  favor  Judge  Archbald  by  giving  him 
this  dump  for  less  than  it  was  worth,  that  the  Senate  ou^t  to  have 
the  information  Capt.  May  had  when  he  made  his  recommendation 
or  agreed  to  make  it. 

The  Presiding  Officer.  The  Chair  understands  that  this  evi- 
dence is  sought  to  be  introduced  because  of  the  death  of  the  man  who 
made  the  original  paper. 

Mr.  Worthington.  The  man  who  made  the  original  report  is 
dead.  His  official  report  to  Capt.  May  was  on  file,  and  this  gentle- 
man took  that  report  and  from  it  j)repared  this  paper. 

Mr.  Manager  Sterling.  Our  objection  to  it  is  tnat  it  is  purely  in 
the  nature  of  hearsay  evidence.  We  do  not  know  whether  he  has  cor- 
rectly computed  it  from  the  notes  made  by  Mr.  Merriman.  We  are 
not  bound  by  what  he  says  as  to  what  those  notes  indicate.  We 
are  entitled  to  the  notes,  if  they  are  competent  evidence  at  all,  which 
we  are  not  admitting  at  present. 
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The  Pkesidino  Ofticer.  The  Chair  is  unable  to  see  how  the  death 
of  Mr.  Merriman  would  affect  it  in  any  way.  It  would  still  be  com- 
petent for  some  other  person  to  make  the  same  examination. 

Mr.  WoRTHiNGTON.  What  we  wish  to  bring  out  is  what  informa- 
tion Capt.  May  had  when  he  made  that  recommendation. 

The  PREsroiNG  Officer.  That  can  be  proved  by  Mr.  May. 

Mr,  WoRTHiNGTON.  And  if  it  was  that  the  dump  was  worth  only 
$6,000 

The  PREsroiNG  Officer.  If  Capt.  May  were  on  the  stand  and  the 
question  were  put  to  him  upon  what  he  made  his  estimate,  it  would 
be  legitimate  testimony,  but  not  as  an  independent  piece  of  testimony. 

Mr.  WoRTHiNGTON.  He  has  already  testified  that  when  he  received 
the  letter  of  March  31  from  Judge  Archbald,  which  is  in  evidence, 
asking  if  the  dump  was  for  sale,  he  directed  this  investigation  to  be 
made,  and  it  was  on  this  investigation  and  the  result  communicated 
to  him  that  he  took  the  action  he  did. 

Mr.  Manager  Sterling.  But  it  was  not  on  this  report  that  Mr. 
Jennings  presents  now,  because  this  was  not  made  until  November 
last. 

Mr.  WoRTHiNGTON.  Jcuuings  is  simply  presenting  his  calculations 
based  on  Mr.  Merriman's  notebook. 

Mr.  Manager  Sterling.  Then,  I  presume  the  Senate  will  have  to 
interpret  it. 

Mr.  WoRTHiNGTON.  Thcu,  we  will  have  to  let  this  witness  stand 
aside  and  send  for  the  notebook  on  that  point. 

Q.  (By  Mr.  Worthington.)  You  €an  get  that  notebook  and  have 
it  sent  here? — ^A.  Yes,  sir;  I  can  get  it. 

The  Presiding  Officer.  The  Chair  does  not  wish  to  be  understood 
as  holding  that  the  notebook  would  be  competent  evidence. 

Mr.  Worthington.  No. 

The  Presiding  Officer.  The  Chair  simply  went  to  the  extent  of 
saying  that  Capt.  May  would,  in  the  opinion  of  the  Chair,  be  a  com- 
petent witness  as  to  the  information  upon  which  he  based  his  action. 

Mr.  Worthington.  I  think  he  has  already  done  that. 

The  Presiding  Officer.  That,  I  think,  is  as  far  as  can  be  done. 
It  is  still  competent  for  counsel  for  the  respondent  to  prove  the  value 
by  some  other  witness.  That  fact  is  equally  ascertainable  by  some 
other  witness.  It  is  not  the  case  of  having  been  in  the  sole  knowledge 
of  the  person  who  is  dead. 

Q.  (By  Mr.  Worthington.)  Mr.  Jennings,  have  you  had  anything 
to  do  with  what  is  called  the  Consolidated  washery  operation,  which 
is  in  the  vicinity  of  the  Katydid  culm  bank? — A.  I  have,  sir. 

Q.  What  did  you  have  to  do  with  it? — ^A.  The  washery  was  built 
under  my  supervision.  I  had  charge  of  the  Consolidated  colliery 
from  March  1,  1909,  until  February  12,  1912. 

Q.  Will  you  tell  me  whether  that  washery  is  equipped  to  handle 
coals  of  the  size  of  chestnut  and  above? — ^A.  We  can  handle  some 
chestnut,  but  none  above. 

Q.  As  a  matter  of  fact,  have  you  been  handling  any  chestnut? — ^A. 
We  have  handled  some. 

Q.  Why  do  you  not  handle  more  of  it? — ^A.  Because  we  can  not 
clean  it ;  we  can  not  do  anything  with  it. 

Q-  Why  ? — A.  Well,  the  amount  of  coal  in  the  material  is  so  small 
that  we  can  not  clean  it.    If  you  have  a  mixture  of  coal  and  rock, 
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say  10  or  15  per  cent  of  coal  and  the  balance  rock,  it  takes  an  enor- 
mous amount  of  machinery  to  get  that  coal  out  of  the  rock  or  the 
rock  out  of  the  coaL 

Q.  Which  is  the  richer  bank,  the  one  the  Consolidated  is  working  or 
the  Katydid? 

Mr.  Manager  Stebung.  We  object  to  that  as  immaterial. 

Mr.  WoBTHiNGTON.  I  rememb^  hearing  something  very  earlv  in 
the  course  of  this  trial  about  objections  not  being  made  here  of  the 
kind  that  are  made  in  the  ordinary  courts  of  justice;  but  it  seems 
that  we  have  got  away  from  that  now.  Mr.  Bittenhouse's  estimate, 
which  Capt.  May  got  when  he  took  the  action  about  this  matter,  has 
been  introduced  in  evidence,  and  it  shows  by  a  computation,  and  it 
was  given  in  testimony,  that  there  was  over  $17,000  worth  of  chest- 
nut coal  in  the  Katydid  dump.  We  have  given  some  evidence  in 
regard  to  it,  and  now  we  want  to  show  that  another  bank  in  this  im- 
mediate vicinity,  operated  by  the  Consolidated  washery,  that  was 
referred  to  by  Mr.  Rittenhouse,  a  much  richer  bank,  can  not  be 
worked  so  as  to  get  the  chestnut  out  of  it  to  any  advantage,  and  that 
it  is  much  more  impossible  to  do  it  than  the  Katydid  dump. 

Mr.  Manager  Sterling.  We  object  to  it  as  plainly  immaterial,  as  to 
what  another  bank,  of  any  quality,  any  kind  of  coal,  may  be. 

The  Presiding  Officer.  Counsel  for  the  respondent  will  recognize 
that  if  that  were  admitted  in  evidence  the  managers  would  be  en- 
titled to  take  issue  on  it,  and  then  the  whole  investigation  would 
necessarily  be  had  as  to  what  was  the  value  of  the  coal  in  another 
bank. 

Mr.  Worthington.  I  remember,  when  I  objected  to  Mr.  Ritten- 
house's  testimony,  I  said  we  would  get  into  a  long  wrangle  on  ex- 
pert evidence  as  to  the  value  of  the  Katydid  bank  and  as  to  matters 
about  which  Judge  Archbald  did  not  know  anything — that  it  would 
take  a  great  deal  of  time — and  I  remember  that  the  Chair  reminded 
me  that  the  fact  that  it  would  take  a  great  deal  of  time  would  not 
justify  the  exclusion  of  any  relevant  testimony. 

The  Presiding  OFncrR.  That  is  true — if  it  were  relevant;  but  it 
certainly  is  not  competent  to  go  into  the  contents  of  every  other 
bank  with  which  counsel  might  desire  to  compare  this  bank. 

Q.  (By  Mr.  Worthington.)  Let  me  put  it  this  way:  Tell  me  to 
what  extent,  if  at  all,  it  is  possible  to  reclaim  from  the  Katydid  dump 
coal  of  chestnut  size  and  over,  to  be  marketed. — ^A.  It  is  not  practi- 
cable to  reclaim  it. 

Q.  Why  i — ^A.  It  would  cost  many  times — it  would  cost  four  times 
more  to  get  it  out  than  what  you  would  get  for  it 

Q.  Why? — ^A.  Because  there  is  so  little  coal  compared  with  the 
amount  of  rock  that  the  immense  size  of  the  buildings  and  the  costly 
appliances  you  would  have  to  buy  in  order  to  separate  them,  to  start 
with,  would  cost  four  times  as  much  as  the  coal  is  worth. 

Q.  Did  you  go  on  this  dump  at  any  time  with  Capt.  May  ? — ^A.  I 
did ;  3'es,  sir. 

Q.  When  was  that? — A.  It  was  along  the  latter  part  of  May,  1911. 

Q.  Will  you  tell  us  whether  or  not  you  communicated  to  him  at 
that  time  the  views  you  have  expressed  here  about  this  dump  ? — ^A.  I 
did.  He  told  me  there  was  a  chance  to  sell  that  dump  ana  he  took 
me  down  and  went  over  the  ground  and  asked  me  what  I  thought  of 
it,  and  I  told  him  that  I  thought  he  had  better  sell  it. 
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Q.  Did  you  tell  him  why — give  him  any  reason  ? 

Mr.  Manager  Sterlii^g.  We  object  to  that  as  immaterial. 

Mr.  WoRTHiNGTON.  Here,  Mr.  President,  we  are  ^tting  a  ccmimn- 
nication  right  to  Capt.  Mayby  his  trusted  subordinate. 

The  Presiding  OFncER.  What  was  the  question? 

Mr.  WoRTHiNGTON.  The  whole  theory  about  this  matter,  on  the 
part  of  the  managers,  is  that  Capt  May  undertook  to  favor  Judge 
Archbald  by  selling  him  what  he  would  not  otherwise  sell. 

The  Presiding  Officer.  What  was  the  question  ? 

Mr.  WoRTHiNGTON.  I  am  asking  whether  he  was  on  the  dump  on 
the  23d  of  May,  1911,  or  about  there,  months  before  Mr.  May  had 
written  this  letter  of  August  30,  in  which  he  said  he  would  recom- 
mend this  sale;  that  his  trusted  subordinate,  who  had  examined  it 
and  knew  all  about  it,  advised  him  to  sell  it;  and  he  did  not  know  any 
more,  I  take  it,  about  Judge  Archbald's  connection  with  it  than  I  did. 

The  PREsmiNo  Officer.  The  Chair  thinks  it  is  competent,  but  will 
hear  from  the  managers. 

Mr.  Manager  Sterling.  I  can  not  conceive  how  a  conversation  be- 
tween this  witness  and  Capt.  May  is  competent  in  any  view  of  the 
case.  Neither  of  them  was  a  party  to  this  proceeding.  The  very 
fact  that  he  was  the  confidential  adviser  of  Capt.  May  is  the  main  rea- 
son why  it  is  not  competent  in  this  case  at  all.  We  can  not  be  bound 
by  anything  one  witness  said  to  another  that  he  said ;  that  that  one 
person  said  to  another  who  is  not  a  party  to  this  proceeding.  It  was 
purely  a  conversation  between  this  man  and  May.  It  does  not  go  to 
the  issue  at  all  in  this  case. 

The  PREsmiNo  Officer.  The  Chair  thinks  that  the  general  propo- 
sition stated  by  the  managers  is  correct,  but  that  it  is  competent  for 
counsel  to  show  what  was  the  information  upon  which  Mr.  May 
acted. 

Q.  (By  Mr.  Worthington.)  I  do  not  remember  how  far  you  had 
gone.  What  did  you  say  to  Capt.  May  at  that  time  on  the  subject  of 
the  sale  of  the  dump? — A.  I  told  him  that  when  Bobertson  &  Ijslw 
started  again  to  wash  that  dump  all  we  would  gjet  would  be  the 
royalty  we  would  pay,  and  it  was  just  a  question  with  us  of  waiting 
to  get  our  money  by  actual  shipment  or  taking  the  money — ^that  is^ 
we  had  a  very  unstable  agreement  upon  which  we  operated  this 
mining,  at  least  a  part  of  it,  on  lot  46 ;  and  if  we  sold  it,  it  would  be 
off  our  hands  and  we  would  have  the  money. 

Q.  At  that  time  did  jou  know  anything  about  Judge  Archbald 
having  any  communication  with  Capt.  May  about  this  matter? — A. 

No.  sir. 

Q.  Or  having  any  interest  at  all  in  it? — A.  No,  sir. 

Q.  I  will  ask  you  this  question  without  reference  to  that  particular 
dump.  Do  you  know  what  the  custom  is  in  culm  dumps  as  to  trying 
to  save  chestnut  and  above? 

Mr.  Sterling.  I  object. 

The  PREsroiNG  Officer.  The  counsel  will  repeat  the  (question. 

Mr.  Worthington.  I  am  asking  what  is  the  practice  m  the  dumps 
in  that  anthracite  region  as  to  attempting  at  all  to  save  or  win,  as 
the  word  they  use,  chestnut  or  sizes  above  from  these  culm  dumps,  to 
show  that  it  is  the  universal  practice  and  custom  there  to  refuse  to 
do  it,  because  it  is  impossible  to  do  it  to  advantage.  I  understand  the 
Chair  has  already  ruled  we  can  not  show  specially  this  or  that  par- 
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ticular  dump,  but  certainly  I  ou^ht  to  be  allowed  to  show  the  custom 
in  that  matter,  because,  as  a  particular  item  of  value  of  this  dump,  the 
€xpert,  Eittenhouse,  makes  it  over  $17,000  for  chestnut  coal. 

The  PREsmiNG  Officer.  The  Chair  thinks  that  counsel  is  entitled 
to  show  whether  or  not  it  was  worth  anything. 

Q.  (By  Mr.  Worthington.)  I  will  put  it  this  way:  Tell  us  what 
was  the  market  value  of  chestnut  coal  in  culm  dumps  in  the  neigh- 
borhood of  Scranton  in  1911. — ^A.  I  know  one  fellow  that  washed  a 
car  of  chestnut  coal 

The  Presiding  Officer,  The  question  is  whether  the  witness  knows 
the  value  of  it. 

Mr.  WoRTHiNOTON.  I  Dut  it  that  way  because  the  Chair  ruled  I 
could  not  put  it  the  way  I  did.  What  was  the  market  value  of  coal 
of  the  size  of  chestnut  or  above  in  the  culm  banks  in  that  region  in 
1911  ? — ^A.  Anything  you  coul<l  get  for  it. 

Q.  What  could  you  get  for  it? — A.  I  do  not  know.  We  never 
sold  any. 

Q.  You  never  sold  it  ? — A.  Only  to  the  local  trade. 

Q.  We  have  had  some  testim(»iy  here  about  the  possibility  of  tak- 
ing the  coal  from  the  Katydid  dump  to  the  Consolidated  washery* 
and  doing  it  to  advantage.  You  are  quite  familiar  with  the  washery 
and  with  that  whole  region,  I  believe? — A.  Yes,  sir. 

Q.  I  would  like  to  have  your  judgment,  as  an  expert  and  one  hav- 
ing a  full  knowledge  of  the  situation,  as  to  whether  or  not  that  would 
be  a  practicable  thing. — A.  It  would  not  be  practicable. 

Q.  WTiy  ? — A.  It  would  cost  too  much  to  get  it  up  there. 

Q.  How  much  would  it  cost,  and  why  would  it  cost  so  much  ? — A. 
The  first  installation  would  cost  well  up  to  $10,000  to  get  started. 

Q.  Do  you  say  under  $10,000?— A.  Well  onto  $10,000,  in  round 
figures,  to  build  what  we  call  scraper  lines  from  the  Consolidated 
washery  down  to  the  Katydid  dump.  The  scraper  lines  are  made  in 
sections  of  about  500  feet,  depending  upon  the  kind  of  ground  you 
have  to  operate  on.  The  ground  to  the  Katydid  dump  runs  quite 
a  grade,  from  big  ledges  of  rock.  I  do  not  think  you  could  get  over 
400  feet  to  a  section.  The  shape  of  the  Katydid  dump  is  very  irregu- 
lar and  the  scraper  lines  would  have  to  be  moved  in  straight  lines. 
BO  that  it  would  take  five  or  six  lines  to  get  hold  of  the  dump.  With 
each  of  these  lines  you  would  have  to  put  in  engines  to  drive  it. 
You  would  have  to  put  in  pipe  lines  and  pumps  m  order  to  wash 
the  culm.  A  steam  fine  from  our  Consolidated  scraper  down  right 
through  would  cost  about  $10,000  to  get  started. 

Q.  What  would  that  material  which  cost  $10,000  be  worth  when 
you  got  through  and  the  culm  was  washed  out  ? 

Mr.  Manager  Sterling.  We  object,  because  this  witness  could  not 
possibly  state  what  it  would  be  worth.  He  could  not  know  what 
condition  it  would  be  in. 

Q.  (By  Mr.  Worthinoton.)  Do  you  know  anything  about  the 
value  of  scraper  machinery? — A.  Yes,  sir. 

Q.  Does  your  experience  in  that  business  qualify  you  as  an  ex- 
pert?— A.  Li  our  experience  in  the  business,  after  a  scraper  is  used  in 
mining,  what  we  have  to  use 

Mr.  Manager  Sterling.  Mr.  President,  we  object  to  any  such  testi- 
mony as  this,  asking  what  the  maxshinery  would  be  worth  after  it  had 
been  used.  How  can  the  witness  tell  what  it  would  be  worth  ?  How 
can  any  human  being  toll? 
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Q.  (By  Mr.  Wobthington.)  Is  it  possible  to  tell  about  what  a 
scraper  line  is  worth  after  the  dump  to  which  it  has  been  built  is 
exhausted? — ^A.  It  is. 

Q.  I  will  take  your  word  for  it  as  far  as  I  am  concerned,  and  ask 
you  what  that  scraper  line  would  be  w(»th  after  the  dump  is  ex- 
hausted. 

Mr.  Manager  Sterling.  I  object. 

Mr.  WoRTHiNGTON.  Our  friends  on  the  other  side  insisted  upon 
putting  Mr.  Rittenhouse  on  the  stand  and  giving  expert  testimony; 
that,  among  other  things,  it  was  a  great  favor  to  Ju^e  Archbald  to 
offer  to  sellthe  interest  of  the  Hillside  Coal  &  Iron  Co.  in  this  dimip 
to  him  for  $4,500,  because  they  could  have  built  a  scraper  line  down  to 
the  Consolidated  washery  and  operated  it  themselves,  and  made 
money.  Is  it  not  competent  to  show,  as  we  have  shown,  that  they 
would  have  had  to  put  in  an  extra  plant  and  bring  the  washery 
around  at  a  cost  of  $10,000,  when  we  find  here  somebody  who  loiows 
and  ask  him  what  that  scraper  line  would  be  worth  when  the  dump 
to  which  it  was  built  was  gone  ? 

Mr.  Manager  Sterling.  Mr.  President,  how  is  it  possible  for  this 
witness  to  know  what  condition  it  would  be  in  after  it  had  been  used 
for  this  purpose  ?  I  say  it  is  absolutely  impossible  for  him  to  know, 
unless  he  knows  what  condition  it  would  be  in,  what  the  market 
price  of  those  things  would  be  at  that  time.  It  might  be  10  years 
from  now.  We  do  not  know  how  long  it  would  take  to  operate  it 
We  should  not  have  witnesses  come  on  the  stand  and  guess  about  such 
things.    It  is  what  Senators  can  ffuess  about. 

In  regard  to  this  testimony,  while  I  have  the  floor,  Mr.  President, 
I  desire  to  say  this :  Counsel  say  the  purpose  of  the  testimonv  is  to 
show  the  knowledge  which  Mr.  May  acted  on  when  he  made  this 
proposition.  Mr.  May  has  testified  in  this  case  and  he  testified  him- 
self that  in  his  judgment  there  were  45,200  tons  of  coal,  and  it  is 
in  the  record  and  I  read  it  from  his  testimony.  He  testified  to  it 
before  the  Judiciary  Committee,  and  said  it  was  true  that  there  were 
45,200  tons  of  coal.  Are  counsel  trying  to  rebut  the  testimony  of 
May  himself,  who  says  that  is  the  knowledge  he  had  and  on  which 
he  acted  when  he  made  the  proposition? 

The  Presiding  Officer.  The  Chair  thinks  the  question  would  be 
too  indefinite  unless  counsel  can  indicate  the  degree  of  use,  the  length 
of  use,  and  also  fix  the  standard  of  prices  by  which  the  matter  was  to 
be  determined. 

Mr.  WoRTHiNGTON.  The  witness  says  he  knows  and  he  can  tell. 

The  Presiding  Officer.  The  Chair  was  speaking  of  the  frame  of 
the  question.  The  evidence  sought  to  be  elicited  must  necessarily  be 
relieved  from  the  charge  of  being  too  indefinite.  It  must  specify  the 
degree  of  use,  after  which  would  follow  the  condition  of  the  ma- 
chmerv  with  reference  to  a  standard  price  at  a  future  time. 

Q.  (By  Mr.  Worthington.)  Would  the  value  of  that  scraper  line 
depend  on  the  wa^  it  was  used  and  the  extent  it  had  been  used  at 
all  ? — ^A.  Yes,  sir ;  it  would.  We  use  mine  water,  water  that  is  high 
in  sulphuric  acid,  and  it  eats  the  iron  away  in  a  short  time.  An 
ordinary  scraper  line  would  last  about  a  year. 

Q.  Hfow  long  would  it  take  to  work  this  Katydid  dump  in  that 
way,  building  a  scraper  line  and  taking  the  culm  down  to  the  C<m- 


IMPEACHMENT   OF   BOBEBT   W.  ABCHBALD.  847 

Bolidated  and  putting  it  through  your  washery  there? — ^A.  It  would 
take  about  a  year;  it  might  be  a  little  longer.  It  is  an  awkward 
dump  to  get  hold  of. 

Q.  The  scraper  line  would  last  about  a  year  ? — A.  About  a  year. 

Q.  I  have  asked  you  about  the  cost  of  the  equipment,  and  so  on. 
Wliat  would  be  the  cost  of  operation  per  ton  ? — A.  To  pick  up  the 
Katydid  dump,  in  my  judgment,  woula  cost  50  cents  a  ton. 

Q.  What  do  you  mean,  coal  or  culm  ? — A.  Of  prepared  coal. 

Mr.  WoRTHiNGTON.  That  is  all,  Mr.  President. 

Cross-examination  by  Mr.  Manager  Sterling  : 

Q.  What  is  your  first  name,  Mr.  Jennings?-^ A.  Joseph. 

Q.  Are  you  connected  with  the  Hillside  Coal  &  Iron  Co.  now  ? — 
A.  I  am. 

Q.  In  what  capacity? — A.  I  am  general  inspector  of  mining. 

Q.  How  long  have  you  had  that  position? — ^A.  Since  February  1, 
1912. 

Q.  You  are  not  an  engineer,  are  you  ? — ^A.  I  am. 

Q.  A  mining  engineer  ? — ^A.  I  am. 
.   Q.  How  long  have  you  followed  that  business? — A.  I  worked  on 
the  engineering  corps  back  in  1899,  and  in  1900  I  went  to  Lafayette 
College,  at  Easton,  and  took  an  engineering  course,  and  graduated 
in  1904. 

Q.  You  have  not  held  any  position  as  a  mining  engineer,  have 
you? — ^A.  Not  what  you  would  mean  by  mining  engineer. 

Q.  I  mean  just  what  I  say.  You  have  not  had  the  position  of  min- 
ing engineer  of  any  coal  company  or  railroad  company? — ^A.  No,  sir; 
not  the  exact  position. 

Q.  You  know  what  report  Mr.  Johnson  made  of  the  amount  of 
chestnut  coal  in  this  dump,  did  you  not? — ^A.  I  saw  it.  I  did  not 
pay  much  attention. 

Q.  It  is  one-half  of  1  per  cent,  is  it  not  ? — ^A.  Something  like  that. 

Q.  So  the  question  as  to  whether  or  not  the  chestnut  coal  should 
be  won  would  not  affect  the  value  of  the  dump  very  much  one  way  or 
the  other,  would  it  ? — ^A.  The  chestnut  coal  ? 

Q.  Yes,  sir ;  if  it  is  only  one-half  of  1  per  cent  ? — ^A.  It  would  affect 
it  just  that  much. 

Q.  You  say  you  had  a  talk  with  Mr.  May  about  the  advisability  of 
selling  this? — ^A.  Yes,  sir. 

Q.  And  you  told  him  that  one  reason  for  selling  it  was  the  insta- 
bility of  the  agreement  which  you  had  ? — ^A.  Yes,  sir. 

Q.  What  did  you  mean  by  that? — A.  We  were  operating  on  lot 
46;  we  owned  a  one-half  undivided  interest  and  there  was  no  lease. 
There  was  just  the  letter  that  was  given  a  long  time  ago,  and  we  did 
not  know  when  that  agreement  would  be  changed. 

Q.  And  the  effect  of  it  was  that  it  affected  the  title  to  the  dump? 
Is  that  your  idea  ? — ^A.  I  do  not  know.  I  am  not  lawyer  enough  to 
know  just  how  to  put  that,  but  I  always  understood 

Q.  When  you  were 

Mr.  WoRTHiNOTON.  I  submit  that  the  witness  be  allowed  to  finish. 

Mr.  Manager  Sterling.  He  has  answered. 

Mr.  WosTHiNQTON.  He  said  he  understood  and  was  cut  off. 

The  PBBsroiNG  QpncaER.  The  witness  before  he  finishes  will  be 
allowed  to  make  any  explanation  he  wishes. 
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Mr.  WosTHiNOTON.  He  started  to  make  an  explanation  but  was 
cut  off,  and  I  submit  that  he  ought  to  be  permitted  to  finish  his 
answer. 

The  PBEsmiNG  Officer.  The  witness  will  finish  his  anwser  and 
state  what  he  understood. 

The  WiTNEfls.  I  always  understood  that  our  right  to  work  lot  46 
was  liable  to  be  terminated  at  any  time. 

Q.  (By  Mr.  Manager  Sterung.)  Dependent  upon  this  agreement 
with  the  Everhart  heirs;  that  is  your  idea? — ^A.   xes,  sir. 

Q.  So  it  did  affect  the  title  in  that  way  ? — ^A.  I  do  not  know  what 
the  title  was. 

Q.  So  the  principal  reason  you  gave  May  for  selling  it  was  the 
very  reason  May  gave  here  for  not  selling  it,  is  it  not? 

Mr.  WoRTHiNGTON.  I  submit  this  witness  is  not  to  criticize  Capt 
May  upon  a  question  of  argument. 

Mr.  Manager  Sterling.  I  am  not  undertaking  to  criticize  Capt 
May.  It  will  be  remembered  that  Capt.  Mav  testified  that  when  tne 
notice  came  in  he  thought  the  title  might  be  in  question. 

Mr.  WoRTHiNGTON.  In  due  time  we  can  read  Capt.  May's  statement 
and  contrast  his  testimonv  with  that  of  this  witness. 

Q.  (By  Mr.  Manager  Sterling.)  I  will  put  the  question  in  this 
f onn ;  I  am  sure  I  can  satisfy  my  friend  here :  The  reason  why  you 
advised  him  to  sell  it  was  because  you  thought  there  were  questions 
about  the  title ;  is  that  it  ? — ^A.  No ;  not  exactly  that.  We  knew  that 
the  arrangement  we  were  working  under  could  be  changed,  and  easily 
changed.    That  was  the  reason — it  could  be  easily  changed. 

Q.  You  thought  you  wanted  to  get  rid  of  it  lor  that  reason? — ^A- 
Not  only  that,  but  it  would  affect  a  number 

Q.  I  am  talking  about  this  one. 

Mr.  WoRTHiNGTON.  The  witness  was  interrupted  again  in  the 
midst  of  his  sentence.    I  submit  he  has  a  right  to  finish  it. 

Mr.  Manager  Sterling.  If  we  do  not  confine  the  witness  to  the 
questions  he  will  be  on  the  stand  the  whole  afternoon. 

The  PREsroiNG  Officer.  The  manager  has  a  right  to  confine  the 
witness  as  nearly  as  he  can  to  answer  the  question,  and  then  it  is 
fully  competent  for  the  counsel  for  the  respondent  to  bring  out  all 
that  the  counsel  thinks  important  to  have  his  testimony  thoroughly 
understood.  The  managers  have  the  right  to  confine  their  examina- 
tion within  certain  lines  so'  far  as  answers  to  their  questions  are 
•concerned. 

Mr.  Worthington.  We  make  no  question  about  that,  but  I  contend 
that  the  witness  was  properly  answering  the  question  and  was  inter- 
rupted while  in  the  middle  of  it,  just  as  before. 

The  Presiding  Officer.  The  witness  will  answer  the  question  as 
directly  as  possible.  There  will  be  every  opportunity  to  explain 
everything. 

Mr.  Manager  Sterling.  Let  the  Reporter  read  the  question  and 
answer. 

The  question  and  answer  were  read  by  the  Reporter. 

Q.  (By  Mr.  Manager  Sterling.)  Was  that  one  of  the  reasons  you 
recommended  to  Mr.  May  to  sell  this  dump? — ^A.  Yes,  sir. 

Mr.  Manager  Sterling.  Take  the  witness. 
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Mr.  WoRTHiNGTON.  That  is  all,  Mr.  Jennings.  We  will  have  to 
detain  you  and  have  you  send  for  that  notebo<^  of  Mr.  Merriman's. 

The  Witness.  The  notebook  and  the  little  map  ? 

Mr.  WoRTHiNGTON.  Yes. 

Mr.  Manager  Sterung.  One  question  I  forgot  to  ask  Mr.  Bob* 
ertson.    I  ask  that  he  may  be  recalled. 

John  M.  Robertson  recalled. 

Q.  (Bv  Mr.  Manager  Sterling.)  Mr.  Robertson,  you  saw  the  re- 
port of  the  engineer  of  the  Hillside  Coal  &  Iron  Co.  as  to  the  number 
of  tons  of  material  in  this  dump,  did  you  not? — ^A.  I  do  not  remem- 
ber that  I  ever  saw  the  report ;  I  knew  of  it. 

Q.  Well,  you  testified  oef ore  the  Judiciary  Committee,  did  you 
not,  that 

Mr.  WoRTHiNGTON.  From  what  page  does  the  manager  read  ? 

Mr.  Manager  Sterling.  From  page  830.  [To  the  witness.]  You 
testified  as  follows: 

Mr.  Robertson.  The  Hillside  Cosd  &  Iroa  Ck>.  put  their  engineers  on  the  dnini>, 
measured  it,  and  found  that  it  contained  80,000  gross  tons  of  material — ^that  is, 
culm — composed  of  fine  dust  and  the  various  sizes  running  up — ^probably  there 
might  be  a  little  up  to  pea.    There  might  be  some  little  chestnut 

Yoii  swore  to  that  before  the  Judiciary  Committee,  did  you  not? — 
A.  Yes,  sir. 

Q.  And  that  is  true,  is  it  not  ? — ^A.  That  is  true,  to  the  best  of  my 
knowledge. 

Q.  Mr.  Kobertson,  if  there  were  80,000  gross  tons  of  material  in 
the  dump  and  59  per  cent  of  it  was  coal,  as  testified  by  Mr.  Johmson, 
then  it  is  a  simple  question  of  mathematics  to  determine  how  much 
coal  there  was  in  the  dump,  is  it  not? — A.  Yes,  sir. 

Q.  It  would  be  a  little  over  47,000  tons  of  coal,  would  it  not? — ^A. 
That  is  right ;  yes,  sir. 

Mr.  Manager  Sterling.  That  is  all. 

Mr.  WORTHINGTON.  That  is  all,  Mr.  Robertson. 

J.  Butler  Woodward,  being  duly  sworn,  was  examined  and  testi- 
fied as  follows : 

Q.  (By  Mr.  Simpson.)  Mr.  Woodward,  what  is  your  business? — 
A.  I  am  a  lawyer. 

Q.  You  are  a  member  of  what  firm  ? — ^A.  Of  Wheaton,  Darling  & 
Woodward. 

Q.  How  long  have  you  been  a  lawyer? — A.  I  have  been  practicing 
for  25  years. 

Q.  What  are  your  politics? — A.  I  am  a  Democrat. 

Q.  Were  you  a  jury  commissioner  in  the  middle  district  of  Penn- 
sylvania?— A.  I  was. 

Q.  Appointed  bywhom? — ^A.  By  Judge  Archbald. 

Q.  When? — A.  When  the  middle  district  was  first  formed;  I  think 
it  was  in  1901. 

Q.  You  continued  as  such  jury  commissioner  until  when? — ^A. 
Until  Judge  Archbald  went  on  the  Commerce  Court—until  he  went 
off  the  district  court  bench — ^when  I  handed  in  my  resignation  to  his 
successor,  Judge  Witmer. 

Q.  Did  you  continue  any  time  after  that? — ^A.  Yes,  sir.  He  asked 
me  to  contmue,  and  I  continued  some  time  after  that. 

81525— S.  Doc.  1140,  vol  1,  e2-3 54 
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Q.  Will  you  tell  the  Senate,  please,  what  are  the  duties  of  a  jury 
commissioner? — ^A.  The  jury  commissioner  and  the  clerk  fill  the 
wheel,  and  the  marshal  draws  the  names  of  jurors  from  the  wheel 
When  we  first  started  in  we  put  in  300  names,  equally  divided  be- 
tween us,  as  required  by  law.  To  get  my  share  of  the  names  I  wrote 
to  either  the  judee  or  some  lawyer,  whose  name  I  got  from  a  lawyers* 
list,  in  each  of  the  32  counties  composing  the  district.  From  those 
lists  the  names  were  copied  in  a  book.  We  each  had  a  book.  He 
was  in  Scranton;  I  was  in  Wilkes-Barre.  In  that  book  was  the 
name,  occupation,  and  address  of  each  juror.  A  slip  was  torn  off, 
with  the  number  on  the  slip  containing  the  name  of-  the  juror  and 
the  number  that  was  put  in  the  box.  Then,  whenever  a  jury  was 
drawn,  it  required  63  names,  23  for  the  grand  jury  and  40  for  the 
petit  jury.    Before  the  marshal  drew  the  clerk  and  I  would  each 

gut  in  half  of  the  63  names  or  divide  the  63  names  between  us, 
ometimes  I  would  take  31  names  and  sometimes  32  and  put  those  in 
the  wheel  before  we  drew  out.  Then  an  equal  niunber  were  drawn 
out  by  the  marshal.  If  the  name  and  number  appeared  in  my  book, 
it  was  checked  oflP  of  my  book;  and  if  it  appeared  in  his  book,  it  was 
checked  oflp  of  his  book.  Those  names  I  got  from  the  judges  and  from 
the  lawyers.  The  judges  and  the  lawyers  were  unknown  to  me, 
and  the  names  were  of  people  whom  I  knew  nothing  about.  I  would 
give  the  list  to  the  stenographer,  he  would  enter  it  in  the  book,  and 
when  we  went  into  Scranton  to  draw  the  jury  they  would  be  drawn  in 
that  wav. 

Q.  Then,  if  I  get  it  straight — I  want  in  as  few  words  as  possible  to 
fix  it — there  were  originally  300  names  put  in,  and  then  each  time  of 
the  drawing  63  additional  names  were  put  in  and  63  taken  out, 
leaving  alwaj[s  300  names  in  the  wheel  ? — A.  Yes,  sir. 

Q.  What  kind  of  a  wheel  was  it?  Just  very  briefly  describe  it-;- 
A.  It  was  a  sort  of  tin  octagonal  arrangement,  about  that  long  [indi- 
cating] . 

Mr.  Manager  Norris.  Mr.  President,  I  think  we  had  better  not 
ask  this  witness  that  question.  He  is  only  stating  what  the  law  is  in 
regard  to  the  selection  of  a  jury. 

Mr.  Simpson.  No  ;  he  was  going  further.  The  alleeation  here,  Mr. 
President,  is  that  Judge  Archbald  is  guilty  of  a  high  crime  or  mis- 
demeanor in  that  he  appointed  this  gentleman  as  a  jury  commissioner, 
who  was  counsel  for  a  railroad  company,  ostensibly — for  we  could 
not  get  any  other  thought  out  of  it — ^because  this  gentleman  would, 
in  some  way  or  other,  use  his  influence  by  reason  of  having  been 
counsel  for  a  railroad  company  to  pack  that  wheel  for  the  benefit  of 
the  railroad  company  or  companies  for  which  he  was  counsel,  and  I 
propose  to  show 

Mr.  Manager  Norms.  Mr.  President 

Mr.  Simpson.  Excuse  me  a  moment,  Mr.  Norris.  I  propose  to 
show  just  exactly  what  he  did;  to  show  that  it  was  impossible— and 
following  it  up  by  later  questions — for  the  thing  by  innuendo  charged 
here  to  have  occurred. 

Mr.  Manager  Norbis.  Mr.  President 

Mr.  Crawtord.  I  should  like  to  propose  a  question  to  the  witness. 

The  PREsmiNO  Officer.  Does  it  relate  to  the  question  of  the  ad- 
missibility of  this  evidence? 
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Mr.  Crawford.  Not  to  the  admissibility  of  the  evidence,  but  it 
relates  to  this  subject. 

The  Presiding  Officer.  Until  this  is  disposed  of 

Mr.  Simpson.  The  Question  here  is  simply  how  to  describe  a  wheel. 
That  is  the  question  tnat  is  now  before  tne  Senate. 

Mr.  Manager  Norris.  Mr.  President,  if  the  questions  would  have 
a  tendency  U>  elicit  from  the  witness  anything  tiiBt  is  material  on 
this  particular  accoimt,  there  would  be  no  objection.  The  argu- 
ment that  counsel  makes  in  reality  has  nothing  whatever  to  do,  any 
more  than  his  question  has,  with  the  point  at  issue  in  this  particular 
article.  The  witness  has  been  asked  to  describe  a  wheel.  There  has 
been  no  charge  that  that  wheel  or  that  method  of  selecting  a  jury 
is  contrary  to  law,  or  that  it  selected  any  jurors  contrary  to  law. 
This  testimony  is  only  taking  up  the  time  of  the  Senate,  as  I  look 
at  it;  it  can  hurt  nobody;  it  can  do  no  one  any  good.  So  far  as  hav- 
ing anything  to  do  with  the  selection  of  the  names,  the  witness  has 
alratdy  told  how  he  selected  them.  If  there  is  anything  wrong  in 
the  selection  of  any  particular  man  as  a  juror,  it  would  come  in  in 
that  way,  and  not  m  the  wheel.  We  have  not  charged  that  when  the 
men's  names  were  put  in  the  wheel  there  was  any  manipulation  of 
that  wheel  or  that  tnere  was  a  possibility  of  manipulating  it. 

Mr.  Simpson.  Under  the  disclaimer  of  Judge  Norris  I  will  with-^ 
draw  that  question,  sir.    Does  the  President  desire  to  submit  the 
question  which  the  Senator  from  South  Dakota  desires  propounded, 
to  the  witness  before  I  proceed  ? 

The  Presiding  Officer.  The  Senator  from  South  Dakota  desires , 
to  propound  a  question,  which  will  be  read  to  the  witness. 

The  Secretary  read  as  follows : 

It  wonld  be  possible,  won  Id  it  not,  for  a  Jury  commissioner  to  gather  names 
of  jurymen  who  were  biased  in  favor  of  railway  companies? 

The  Witness.  Not  to  any  great  extent  in  32  counties.  The  jury 
commissioner  would  have  to  have  a  rather  large  acquaintance  to  get 
jurymen  biased  in  favor  of  railroad  companies. 

Q.  (By  Mr.  Simpson.)  Was  there  any  gathering  of  names  of 
jurors  at  any  time  you  were  acting  as  jury  commissioner  who  were 
biased  in  favor  of  railroad  companies? — ^A.  Not  to  my  knowledge. 

Q.  There  was  none  by  you  ? — A.  There  was  none  b^  me. 

Q.  Did  you  know  any  of  the  names  of  the  jurors  that  you' 
put  in  the  wheel  ? — A.  I  did  some  that  I  put  in  from  my  own  county. 

Q.  Were  any  of  them  connected  with  or  biased  in  favor  of  rail- 
road companies? — A.  Well,  I  do  not  recall  any  now. 

Q.  Would  you  have  put  any  such  names  in  the  wheel  if  you  had 
known  them  to  be  so? — A.  I  do  not  think  I  should.    The  cnarge  is' 
that  I  was  appointed  jury  commissioner  while  general  attorney  for 
the  Lehigh  Valley  Railroad  Co. 

Q.  Yes.  I  was  coming  to  that  in  a  mcHnent.  You  can  go  on  and 
explain  it  in  your  own  way. — A.  I  was  not  general  attorney  for  the 
Lenigh  Valley  Railroad  Co.  I  was  local  counsel  for  the  Lehigh 
Valley  Railroad  Co.  I  never  had  a  case  for  them  in  the  United 
States  court,  and  I  would  not  have  tried  the  case  if  they  had  had 
any  there.  They  would  have  had  their  local  counsel  in  Scranton 
or  Wilkes-Barre,  wherever  the  court  sat.  The  court  did  not  sit  at. 
Wilkes-Barre.    I  never  had  but  two  cases  in  the  United  States  court; 
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one  was  a  jury  trial,  and  in  the  other  case  we  agreed  to  withdraw  it 
from  the  jury  and  to  trj  it  before  a  board  of  engineers,  because  it 
involved  technical  questions. 

Mr.  Crawford.  Mr.  President,  I  desire  to  submit  another  question. 

The  Presiding  Officer.  The  Senator  from  South  Dakota  submits 
a  question,  which  will  be  read  by  the  Secretary. 
,  The  Secretary  read  the  question,  as  follows: 

It  he  set  about  it  with  the  intention  to  select  that  class  of  men  as  juron 
who  would  be  biased  in  foyor  of  railway  companies*  it  would  be  possible  for 
him  to  do  80,  would  it  not? 

The  Witness.  As  I  said  before,  it  would  be  possible  to  get  some 
names  of  people  who  were  biased  in  favor  of  railroad  companies;  but 
if  you  get  the  representation  from  82  counties  that  they  were  entitled 
to,  and  which  they  got,  it  would  be  difficult  to  get  a  large  representa- 
tion biased  in  favor  of  railroad  companies. 

Mr.  Crawford.  Mr.  President,  I  submit  that  that  is  not  a  full  an- 
swer  to  the  question.  I  think,  if  the  witness  will  listen  to  the  qu^- 
tion  carefully,  he  will  see  that  it  is  capable  of  a  more  direct  answer. 

The  pRESiDiNO  Officer.  The  question  will  be  submitted  to  the 
witness.    He  will  read  the  question  and  endeavor  to  answer  directly. 

The  Witness  (after  reading  the  question).  Yes;  I  should  think 
it  would. 

Q.  (By  Mr.  Simpson.)  You  spc^e  of  having  had  two  cases  in  the 
Unitea  States  court.  That  covered  what  peri(S  of  years? — ^A.  Well, 
I  have  been  practicing  25  years,  and  those  are  the  only  two  I  ever 
had. 

Q.  Covering  the  whole  period  of  25  years? — A.  Yes,  sir. 

Mr.  Kenyon.  Mr.  President,  I  would  like  to  submit  a  question. 

The  Presiding  Officer.  The  Senator  from  Iowa  submits  a  ques- 
tion, which  will  be  read  to  the  witness  by  the  Secretary. 

The  Secretary  read  bs  follows : 

Did  you  get  any  nnmes  for  jurors  from  any  local  attornejrs  of  railroads  in 
the  various  counties? 

The  Witness.  I  had  no  knowledge  of  any.  They  may  have  been 
attorneys  for  railroads.  I  took  them  from  a  list  published  in  New 
York,  called  the  lawyers'  list.  Those  that  I  did  not  get  from  the 
judges  of  the  county  I  got  from  some  lawyer  whose  name  appeared 
on  that  list.  The  lawyers  were  unknown  to  me  and  the  judges  were 
unknown  to  me.  Whether  they  represented  any  corporation  or  not 
I  do  not  know.  I  asked  them  to  send  me  names  of  good  men  for  the 
United  States  jury;  and  whether  they  represented  corporations  or 
not  I  do  not  know. 

Mr.  Crawford.  I  desire  to  present  another  question. 

The  PREsroiNG  Officer-  The  Senator  from  South  Dakota  submits 
a  question,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows : 

« 

The  railway  companies  had  local  attorneys  in  each  of  the  counties  In  the 
dSstrict,  did  they  not? 

The  WiTNF-ss.  I  do  not  know. 

Q.  (By  Mr.  Simpson.)  There  was  one  case  you  said  you  tried. 
What  became  of  that  case?— A.  There  was  one  case  tried  for  the 
Lehigh  Valley  Coal  Co.  in  which  I  was  associated  in  the  trial,  but  it 
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was  withdrawn  from  the  jury  and  submitted  to  a  board  of  arbitraton 
composed  of  three  engineers.    It  involved  mining  questions. 

Q.  That  was  the  end  of  the  case,  so  far  as  me  court  was  ccm- 
cerned? — A.  Yes;  that  was  the  end  of  the  case  so  far  as  the  comi 
was  concerned.  The  first  time  we  tried  it  the  counsel  for  the  plain- 
tiff labored  for  several  days  to  make  out  a  case  and  failed,  and  We 
thought  we  were  entitled  to  a  nonsuit.  Judge  Archbald  allowed  the 
jury  to  be  withdrawn  and  the  case  continued  so  that  they  might  pr^ 
pare  their  case  in  a  way  that  it  might  be  presentable. 

Q.  Do  you  remember  the  purse  which  was  made  up  at  the  time 
Judge  Archbald  was  going  to  Europe ?-^A.  Yes,  sir;  I  might 
say 

Mr.  Reed.  Mr.  President,  I  desire  to  submit  a  question  to  the 
witness. 

The  PfiEsmiKo  Officer.  The  Senator  from  Missouri  submits  a 
question,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

Did  you  think  it  proper  to  permit  lawyers  who  might  have  eases  to  try  before 
a  jury  to  recommend  and  thus  practically  select  the  jurors? 

The  WrrNESs.  I  did.  The  question  is  whether  I  thought  it  proper, 
is  it  not  ? 

The  Presiding  Officer  (to  the  witness).  You  may  read  the  ques- 
tion. 

The  Witness  (after  reading  the  question).  Yes,  sir;  I  thought  it 
was  proper. 

Mr.  Johnston  of  Alabama.  Mr.  President,  I  desire  to  submit  a 
question. 

The  Presiding  Officer.  The  Senator  from  Alabama  submits  a 
question,  which  will  be  read  by  the  Secretary. 

m  Secretary  read  as  follows: 

Did  you  apply  to  Democratic  or  Republican  lawyers  to  fumlsb  you  names 
of  Jurors  in  the  various  counties? 

The  Witness.  I  knew  nothing  about  their  politics — ^whether  tbey 
were  Democratic  or  Republican  lawyers.  I  had  no  knowledge  of 
them,  except  that  this  was  supposed  to  be  the  best  list  of  lawycnrs 
that  was  published,  and  I  took  the  names  from  a  book.  I  might  say 
that  the  office  of  jury  commissioner  in  all  the  United  States  courts 
of  Pennsylvania  was  at  that  time,  until  I  resigned,  held  by  lawyers. 

Q.  By  Mr.  Simpson.)  And  do  you  happen  to  know  whether  or 
not  the  names  of  jurors  were  selected  to  be  put  in  the  wheel  in  other 
districts  in  the  same  way  that  you  did  ? — A.  I  hare  no  knowledge 
of  how  it  was  done  in  otner  districta 

Q.  Coming,  then,  to  the  question  that  I  started  to  ask  you  about, 
you  were  a  contributor  to  the  purse  that  was  ^ven  to  Judce  Arch- 
bald when  he  went  to  Europe* — ^A.  Yes,  sir;  I  contributed  to  that 
purse.  I  had  nothing  to  do  with  getting  it  up  as  charged  in  the 
twelfth — ^I  think  it  is  the  twelfth — ^article.  I  aid  no  soliciting  for 
it,  and  I  had  nothing  to  do  with  its  presentation.  I  was  asked  over 
the  telephone  by  Mr.  Searle  to  contribute,  and  I  said  I  would.  He 
told  me  that  Judge  Wheaton  and  John  T.  Lenahan  were  also  willing 
to  contribute,  or  had  said  they  would  contribute.  I  spoke  to  Mr. 
Wheaton,  who  occupies  the  next  office,  who  said  that  he  had  been 
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epoken  to  by  Mr.  Searle.  There  was  an  interval  then  before  I  heard 
anything  more  about  it.  Then  I  got  another  telephone  message 
from  Mr.  Searle,  asking  me  to  send  my  check  and  Judge  Wheaton^s 
check  and  Mr.  Lenahan's  check.  I  got  Judge  Wheaton's  check,  and 
telephoned  to  Mr.  Lenahan  to  send  me  his  check.  He  did  so,  and 
I  forwarded  it  to  Mr.  Searle. 

Q.  Is  that  all  the  connection  you  had  with  the  matter? — ^A.  That 
is  all  the  connection  I  had  with  it  from  the  first. 

Q.  How  long  had  you  known  Judge  Archbald  ? — ^A.  I  should  think 
for  25  years  or  more,  or  before  that.  I  think  we  graduated  at  the 
same  college,  but  he  was  before  my  time. 

Q.  Has  the  acquaintance  been  merely  the  acquaintance  of  lawyer 
and  jud^e,  or  more  than  that? — ^A.  I  never  had  but  those  two  cases 
before  him.  It  has  been  more  a  social  acquaintance.  I  have  met 
him  at  college  dinners  and  at  various  times. 

Q.  And  that  acquaintance  of  that  character  has  been  continued 
during  the  whole  of  this  time  you  have  mentioned,  25  years  or  so?— 
A.  Yes,  sir.    I  can  not  tell  exactly  when  I  met  him. 

Mr.  Keed.  Mr.  President,  I  desire  to  submit  a  question. 

The  Presiding  Officer.  The  Senator  from  Missouri  submits  a 
question,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows: 

If  you  did  not  represent  the  railway  company  In  court,  what  did  your  em- 
ployment embrace? 

The  Witness.  My  employment  by  the  railway  company?  I  did 
represent  them  in  the  court  of  Luzerne  County;  tried  their  cases 
there,  and  did  other  business.  I  had  no  retainer  from  them,  and  I 
had  no  salary.  I  transacted  whatever  business  came  to  the  office  and 
sent  them  a  bill,  the  same  as  I  did  to  other  clients. 

Mr.  Simpson.  I  think  that  is  all,  Mr.  President. 

Cross-examination  by  Mr.  Manager  Norris: 

Q.  Mr.  Woodward,  what  was  the  amount  you  contributed  to  this 
fund?— A.  $60. 

Q.  When  Mr.  Searle  telephoned  to  you,  did  he  name  any 
amount? — ^A.  I  think  not;  I  have  no  recollection  that  he  did. 

Q.  Do  you  remember  the  amount  of  the  other  contributions  that 
you  forwarded  to  Mr.  Searle? — ^A.  Yes,  sir. 

Q.  What  were  they  ? — ^A.  Judge  Wheaton  $50  and  J.  T.  Lenahan 
$25. 

Q.  So  you  remitted  $125  to  Mr.  Searle  ? — ^A.  Yes,  sir. 

Q.  Did  you  get  any  acknowledgment? — ^A.  Yes,  sir;  I  heard  from 
Judge  Archbald.  I  did  not  know  where  the  letter  was  dated,  but 
afterwards  I  got  a  letter  from  Judge  Archbald.  That  was  the 
first  I  knew  that  the  names  of  the  contributors  had  been  disclosed  to 
Judge  Archlmld.    I  take  it  there  was  no  impropriety 

Q.  Have  you  that  letter? 

Mr.  WoRTHiNGTON.  Let  him  finish  his  previous  answer. 

The  Witness.  I  do  not  know,  sir:  I  may  have  it  in  my  office  at 
home.  I  made  no  search  for  it.  I  do  not  know  whether  I  can  find 
it  or  not. 

Q.  (By  Mr.  Manager  Norris.)  Mr.  Worthington  has  suggested 
that  I  interrupted  you  in  your  answer.    If  you  were  not  through) 
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please  finish  it  now. — ^A.  I  was  about  to  say  that  there  would  have 
oeen  no  impropriety  about  the  gift  of  the  purse,  or  it  would  not  have 
placed  Judge  Archbald  in  an  embarrassing  position,  if  the  names  of 
the  contributors  had  not  been>disclosed. 

Q.  That,  as  a  matter  of  course,  those  who  have  to  pass  on  it  will 
have  to  jud^e,  I  presume.  The  lact  is,  your  name  was  disclosed  to 
him. — ^A.  I  oelieve  so ;  yes,  sir.    I  did  not  know  it  until 

Q.  Otherwise,  jou  would  not  have  been  able  to  get  an  answer  from 
him? — ^A.  Yes,  sir;  I  knew  when  I  got  an  answer  from  him  that  the 
names 

Q.  I  was  asking  you  about  that  letter.  Can  you  produce  the  letter 
that  you  got  from  Judge  Archbald? — ^A.  I  said  I  may  be  able  to 
produce  it    I  do  not  know.    I  will  have  to  search  through  my  files. 

Q.  Have  you  made  any  effort  to  get  it? — ^A.  I  have  uot. 

Q.  When  did  Judge  Archbald  appoint  you  as  jury  commis- 
sioner?— ^A.  Just  after  the  middle  district  was  formed. 

Q.  That  is  when  he  first  went  on  the  bench? — A.  Yes.  He  asked 
me  if  I  would  take  the  position  as  jury  commissioner  of  his  court 
He  made  a  rather  personal  matter  of  it  and  I  said  that  I  would.  He 
said  it  would  not  take  much  time,  and  I  thought  I  could  ^ve  that 
time  to  the  service.  I  considered  the  office  of  jury  commissioner  an 
important  office  in  the  administration  of  justice,  and  an  office  that 
in  our  counties  there  in  Pennsylvania  has  been  very  much  neglected. 

Q.  As  a  matter  of  fact,  what  was  the  salary  connected  with  the 
office? — ^A,  $5  a  day  for  every  day  employed. 

Q.  And  about  how  many  days  in  the  year  would  you  be  em- 
ployed to  attend  to  the  official  duties? — ^A.  I  would  make  about  $50 
or  $60  a  year. 

Q.  So  that  you  did  not  accept  it  principally  on  account  of  the 
financial  consideration? — ^A.  No,  sir. 

Q.  What  salary  did  vou  get  as  railroad  attorney? — ^A.  I  got  no 
salary  at  all  as  railroad  attorney. 

^  Q.  Were  you  attorney  for  the  Lehigh  Valley  Railroad  Co.  at  the 
time  you  were  appointed  jury  commissioner? — ^A.  I  was. 

The  Presiding  Officer.  The  Senator  from  Missouri  [Mr.  Heed] 
submits  a  question  that  will  be  propounded  to  the  witness,  if  the 
manager  will  suspend  a  moment 

The  Secretary  read  as  follows: 

state  fully  in  what  courts  you  represented  the  raUway  company. 

The  Witness.  The  courts  of  Luzerne  County,  Pa.,  and  in  the 
appellate  courts  of  Pennsylvania,  where  appeals  were  taken  from  the 
Luzerne  County  courts. 

The  Presiding  Officer.  The  Senator  from  Missouri  submits  an- 
other question,  as  follows: 

Did  you  so  represent  the  company  during  aU  the  time  you  were  jury  com* 
missioner? 

The  Witness.  Yes,  sir. 

The  PREsmiNG  Officer.  The  Senator  from  Iowa  [Mr.  Kenyon] 
submits  a  question  which  will  be  propounded  to  the  witness. 
The  Secretary  read  as  follows : 

Q.  Did  you  have  railroad  passes  while  you  were  jury  commissioner? 

The  WrPNEss.  Yes,  sir ;  on  the  Lehigh  Valley. 


.i 
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The  Phesiding  Officeb.  The  manager  will  proceed  with  his  exami- 
nation. 

Q.  (By  Mr.  Manager  NoRBiB.)  You  had  partners  all  the  time,  Mr. 
Woodward,  did  you  not? — ^A.  Yes,  sir. 

Q.  Who  were  the  other  members  of  your  firm? — ^A.  At  present! 

Q.  No;  at  the  time  of  this  appointment. — ^A.  I  think  Jud^ 
Wheaton  went  on  the  bench  in  1901  and  came  back  to  practice  m 
1907.  While  he  was  out  of  the  firm  I  had  Mr.  James  L.  if  orris  and 
my  father,  Judge  Woodward. 

Q.  Was  your  father  conijected  as  an  attorney  with  any  railroad 
company? — ^A.  When  he  was  in  the  firm  of  Woodward,  Darling  & 
Woodward  he  was. 

Q.  For  what  company  was  he  attorney? — ^A.  The  Lehigh  Valley 
Railroad  Co. 

Q.  This  same  company? — A.  Yes,  sir. 

Q.  Was  he  their  general  attorney? — A.  No,  sir. 

Q.  He  was,  like  you,  paid  for  the  business  that  was  turned  over 
to  him  in  accordance  with  the  terms  of  employment? — A.  When  I 
spoke  of  representing  the  company  I  meant  our  firm  represented  it 

Q.  Your  other  partner  was  Judge  Wheaton,  I  believe? — A.  Yes. 

Q.  Was  he  attorney  for  some  railroad  company  when  he  was  m 
that  firm? — A.  Yes,  sir. 

Q.  What  railroad  company  was  he  attorney  for? — A.  The  same— 
the  Lehigh  Valley  Co.  He  was  when  he  was  a  member  of  the  firm, 
and  he  has  since  become  the  attorney  for  the  Pennsylvania  Bailroad 
Co.,  since  Hon.  Henry  W.  Palmer 

Q.  What  other  men  were  members  of  your  firm? — A.  Thomas 
Darling. 

Q.  He  is  a  member  now  ? — ^A.  Yes. 

Q.  Was  he  a  member  during  the  time  or  a  portion  of  the  time  you 
were  serving  as  jury  commissioner? — ^A.  Yes,  sir. 

Q.  He  was  a  member  of  your  firm  then  ? — ^A.  He  was. 

Q.  Did  he  represent  any  railroad  company? — ^A.  Only  as  a  mem- 
ber of  the  firm. 

Q.  I  suppose  yes;  as  attorney. — A.  As  I  said,  the  firm  represented 
the  Lehigh  Valley  Railroad  Co. 

Q.  Did  he  represent  any  other  railroad  company? — ^A.  I  think  not 

Q.  In  the  actual  trial  of  the  cases,  when  you  say  you  only  had  two 
cases,  do  you  mean  the  firm  only  had  two? — ^A.  les;  I  think  that 
was  all  the  firm  had. 

Q.  But  you  were  not  the  general  attorney,  you  say? — ^A.  No,  sir. 

Q.  It  was  your  business  to  try  any  lawsuits  that  occurred  iB 
Luzerne  County? — ^A.  Yes,  sir. 

Q.  And  when  they  went  up  to  any  other  court  you  followed  them, 
did  you? — A.  In  our  appeal  courts  in  the  State  of  Pennsylvania; 
yes.  sir. 

Q.  Clear  through  to  the  supreme  court,  if  they  went  that  far? — ^A. 
Yes,  sir. 

Q.  If  they  went  into  the  Federal  court  did  you  follow  them 
there?— A.  I  suppose  I  would  have  done  so.    I  never  knew  one  to 

gy  into  a  Federal  court.    That  is,  if  they  had  started  in  Luzerne 
ounty  I  suppose  I  would  have  followed  them  into  the  Federal  court 
Q.  This  judicial  district  consisted  of  32  counties,  did  it  not? — ^A.  I 
believe  so. 
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Q.  This  Lehigh  Valley  Bailroad  had  branches  and  lines  in  prac- 
tically all  of  those  counties? — ^A.  No,  sir. 

Q.  Well,  in  a  large  portion  of  them  ? — ^A.  No,  sir. 

Q.  Well,  how  many  of  them? — A.  Luzerne,  Bradford,  Susque- 
hanna, Carbon.    Those  are  all  I  can  think  of. 

Q.  How  many  was  that? — A.  Carbon,  Luzerne,  Susquehanna. 
Bradford^  and  possibly  some  others.  Those  are  all  I  can  think  oi 
now. 

Q.  As  a  matter  of  fact,  in  every  one  of  those  counties  the  Lehigh 
Valley  Bailroad  had  a  local  attorney? — ^A.  Yes,  sir. 

Q.  The  same  as  they  had  in  Luzerne  County,  where  you  repre- 
sented them,  did  they  not  ? — ^A.  Yes,  sir. 

Q.  Tell  us  again,  what  was  that  book  from  which  you  selected  the 
names? — ^A.  It  was  a  book  in  which  was  entered  rrom  these  lists 
the  name,  address,  and  occupation  of  the  juror.  Then  there  was  a 
perforated  slip  on  the  other  side  containing  the  name  and  the  num- 
ner;  the  number  also  in  this  stub. 

Q.  Did  you  use  that  list  exclusively  in  selecting  lawyers'  names  to 
make  inquiry  about  the  jurymen  ? — ^A.  That  lawyers'  list  I  spoke  of — 
that  book? 

Q.  Yes. — ^A.  Yes;  I  think  so.  There  may  have  been  one  or  two 
counties  where  I  had  personal  acquaintance  with  some  lawyer. 

Q.  I  was  speakinff  of  the  lawyers'-  list. — ^A.  Yes,  sir. 

Q.  That  you  used  in  selecting  a  lawyer  to  whom  to  write  to  give 
you  a  list  of  jurors. — ^A,  I  understand. 

Q.  Is  it  not  true,  Mr.  Woodward,  that  in  most  of  these  counties 
you  were  personally  acquainted  with  the  members  of  the  bar? — 
A.  No.  sir. 

Q.  Were  you  personally  ieicquainted  with  the  members  of  the  bar 
in  Susquehanna  County,  for  instance? — ^A.  No,  sir;  I  knew  a  few — 
one  or  two,  two  or  three,  perhaps. 

Q.  And  in  Bradford  County? — ^A.  I  know  possibly  three  or  four 
in  Bradford  County. 

Q.  And  in  Carbon  County  ? — ^A.  In  Carbon  I  know  two  or  three. 

Q.  As  a  matter  of  fact,  you  knew  the  name  of  the  railroad  attor- 
ney of  this  company  in  every  one  of  the  counties  where  it  had  a 
railroad  attorney,  did  you  not  i — ^A.  Yes ;  I  think  I  did. 

The  PREsroiNG  Officer.  The  Senator  from  South  Dakota  [Mr. 
Crawford]  submfts  a  question,  which  will  be  propounded  the  witness. 

The  Secretary  read  as  follows : 

Durins;  tbe  time  that  you  were  Jury  commissioner,  did  the  law  firm  of  which 
you  were  a  member  act  as  counsel  for  mining  or  railway  or  other  corpora tiona 
which  had  or  were  likely  to  have  cases  pending  in  the  Federal  court  of  that 
district? 

The  WrrNESS.  No,  sir.  The  corporations  that  I  represented  were 
Pennsylvania  corporations.  They  very  seldom  got  into  the  United 
States  court,  because  the  suits  we  had  to  do  with  largjely  were  by  citi- 
zens of  Pennsylvania  and  there  was  no  diversity  of  citizenship. 

The  PREsmiiTG  Officer.  The  Senator  from  Nebraska  [Mr.  Hitch- 
cock] wishes  to  propound  a  question,  which  the  Secretary  will  read. 

The  Secretary  read  as  follows : 

How  many  cases  Inyolving  the  Lehigh  Valley  Co.  were  pending  or  to  be  tried 
by  jury  during  the  time  you  selected  the  jurors? 
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Tho  Witness.  As  I  say,  there  was  none  for  the  Lehigh  Valley  Co. 
that  our  office  had  anythmg  to  do  with;  one  that  concerned  the 
Lehigh  Valley  Coal  Co.  I  understand  there  were  two  or  three  other 
cases  during  that  time  in  the  United  States  court  which  the  counsel 
in  Scranton  had  charge  of  that  I  knew  nothing  aboutw  I  never 
heard  of  them  at  all. 

Q.  (By  Mr.  Manager  Norms.)  As  a  matter  of  fact,  though,  in 
those  cases  with  which  you  had  nothing  to  do  as  attorney  you  had 
selected  the  list,  or  one-naif  the  list,  from  which  the  jury  had  been 
picked? — A.  Yes;  all  the  jurors 

Q.  You  selected  one-half  the  names? — A.  I  did  not  select  the 
names  for  the  jury.    I  put  the  names  in  the  wheel. 

Q.  That  is  what  I  mean.  You  selected  one-half  the  names  that 
were  put  in  the  wheel  ? — A.  Yes,  sir. 

Q.  For  all  juries  that  were  drawn  anywhere  in  Judge  Archibald's 
court? — ^A.  Yes,  sir. 

Q.  And  it  would  have  been  impossible  to  have  had  a  name  on  the 
regular  panel  unless  either  you  or  the  clerk  had  selected  that  name. 
Is  not  that  true? — A.  That  is  correct. 

The  Presiding  Officer.  The  Senator  from  New  Hampshire  [Mr. 
Gallinger]  wishes  to  propound  a  question. 

The  Secretary  read  as  follows : 

In  calling  on  attorneys  for  lists  of  names  did  you  select  railroad  attorneys  in 
preference  to  others? 

The  Witness.  No,  sir ;  I  had  no  knowledge  whether  they  were  rail- 
road attorneys  or  not.  I  had  no  acquaintance  with  them  and  did 
not  know  what  kind  of  attorneys  they  were  except  they  appeared  in 
this  list. 

Q.  (By  Mr.  Manager  Norris.)  You  did  know  the  railroad  attor- 
neys in  tnese  four  counties? — ^A.  Yes;  I  did. 

Q.  So  in  selecting  attorneys  there  you  did  know  whether  they 
were  railroad  attorneys  or  not? — ^A.  I  do  not  kaow  that  I  selected 
attornej^s  that  were  railroad  attorneys;  I  do  not  remember. 

Q.  You  do  not  remember  as  to  that? — A.  No,  sir.  I  think  I  gofc 
their  names  also  from  this  list. 

The  Presiding  Officer.  The  Senator  from  Iowa  [Mr.  Kenyon] 
propounds  the  following  question : 

The  Secretary  read  as  follows : 

Was  the  claim  agent  of  the  Erie  Railroad  or  of  the  Lehigh  Valley  Railroad, 
or  any  of  their  assistants,  intimate  friends  of  yours  during  the  time  you  were 
jury  commissioner? 

The  Witness.  No,  sir ;  I  do  not  know  who  fliey  were. 

Q.  (By  Mr.  Manager  Norris.)  Mr.  Woodward,  can  you  furnish 
us  with  the  names  of  attorneys  to  whom  you  wrote  in  these  different 
counties  for,  let  us  say,  the  last  five  years? — ^A.  I  think  I  can.  I  am 
not  sure. 

Q.  Have  you  the  list  with  you  ? — A.  No,  sir.  I  can  furnish  you  a 
list  of  the  names  that  were  put  in  the  jury  wheel.  I  turned  them 
over  to  my  successor.    I  can  get  them  for  you. 

Q.  That  is  the  list  of  the  names  of  the  men  that  were  put  in  the 
wheel? — ^A.  Yes. 

Q.  I  do  not  care  for  that.  I  am  inquiring  about  the  names  of  the 
men ^A.  I  understand — 
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Q.  To  whom  you  wrote  to  get  these  lists. — ^A.  I  am  not  sure.    I 
think,  though,  that  I  probably  have  copies  or  that  they  will  appear  ^  . 
on  the  address  book,  perhaps.    I  am  not  sure  about  that.    I  would  * 
have  to  look  it  up. 

Q.  Can  you  give  us  the  name  of  any  lawyer  in  Susquehanna  - 
County  to  whom  you  wrote  to  get  a  list  of  names? — A.  No,  sir;  I 
can  not. 

Q.  Can  you  give  us  the  name  of  a  lawyer  in  Bradford  County  ? — 

A.  No,  sir.  I  think  I  wrote  to  the  judge  in  Bradford  County.  I 
am  not  sure. 

Q.  You  wrote  a  good  many  different  times  to  that  county,  did  you 
not? — A.  Yes. 

Q.  How  many  years  were  you  performing  this  duty? — ^A.  From 
1901  until  Judge  Archbald  went  on  the  bench.  I  think  that  was  in 
1910. 

Q.  You  did  not  get  any  pay  even  for  writing  these  letters  and  get- 
ting these  names? — ^A.  That  was  included  in  the  $5  a  day. 

Q.  Writing  these  letters  was  a  part  of  tiie  time,  and  you  were 
working  for  $5  a  day? — ^A.  Yes,  sir. 

Mr.  Manager  Norris.  I  think  that  is  alL  Mr.  President. 

The  PREsmiNG  Ofmcter.  The  Senator  irom  Missouri  (Mr.  Reed) 
presents  the  following  question,  which  will  be  propounded  to  the 
witness : 

The  Secretarv  read  as  follows : 

Do  you  want  It  to  be  understood  that  you  discharged  your  duties  as  jury 
commissioner  by  permitting  lawyers  about  whom  you  Icnew  nothing  except  that 
you  found  their  names  printed  in  a  lawyers'  list  to  make  the  selections  for  you? 

The  Witness.  Yes ;  that  is  a  fact. 
Mr.  Eeed.  Here  is  one  more  question,  Mr.  President. 
The  PREsmiNG  Officer.  The  Senator  from  Missouri  presents  a 
further  question  to  be  propounded  to  the  witness. 
The  Secretarv  read  as  follows : 

What  guaranty,  then,  did  you  have  that  those  who  made  the  selection  were 
men  of  character  or  that  they  had  selected  good  men  for  jurors? 

The  Witness.  Only  the  guaranty  of  this  lawyers'  list,  which  was 
formerly  gotten  out  by  the  firm  of  I*otter,  Hughes  &  Dwight,  of  New 
York,  who  got  it  out  purely  as  a  list  of  responsible  lawyers.  As  I 
understood,  they  got  nothing  for  making  the  list  or  distributing  it. 
Afterwards  Potter,  Hughes  &  Dwight  severed  their  connection  with 
it,  or  gave  it  up,  and  it  was  continued  as  this  lawyers'  list,  and  then 
I  think  we  paid  $25  a  year  for  it.  We  have  several  lawyers'  lists  in 
the  office,  but  that  was  the  most  reliable  and  the  best  lawyers'  list — 
the  list  on  which  the  most  reputable  lawyers'  names  appeared. 

Redirect  examination  by  Mr.  Simpson: 

Q.  Mr.  Woodward,  you  were  asked  whether  or  not  the  salary  of 
this  office  was  the  principal  reason  for  your  accepting  it,  and  you 
told  us  no.  Tell  us,  please,  what  was  the  principal  reason  for  your 
accepting  it. — A.  Well,  it  was  Judge  Archbald  asking  me,  in  a  way. 
He  put  it  on  personal  grounds.  That  was  one  of  the  reasons.  An- 
other reason  was  he  said  it  would  not  take  much  time,  and  I  was 
willing  to  give  that  much  time  to  the  service. 

Q.  What  service  do  you  mean? — ^A.  The  service  of  getting  good 
jurors  for  the  United  States. 
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Q.  So  far  as  you  can  now  recall,  did  you  ever  send  to  get  any  names 
of  jurors  from  any  of  the  local  counsel  for  the  Lehigh  Valley  Rail- 
road in  the  other  counties? — A.  I  may  have;  I  do  not  recall;  but  I 
think  I  got  their  names  from  this  lawyers'  list,  as  well  as  the  other 
names,  except  possibly  where  I  would  get  the  names  from  the 
judges. 

Q.  Tell  us,  please,  whether  during  all  the  time  you  were  jury 
commissioner  tnere  were  ever  any  complaints  made  of  the  jurors 
thus  selected. — A.  I  never  heard  of  any. 

Q.  Did  you  know  at  the  time  you  made  the  contribution  to  the 
purse  that  was  given  to  Judge  Axchbald  when  he  went  to  Eiurope 
that  the  names  of  the  contributors  were  to  be  disclosed! — A.  I  did 
not. 

Recross-examination  by  Mr.  Manager  Nobris: 

Q.  Do  you  know  they  were  not  going  to  be  disclosed  ? — A.  No, 
sir :  I  did  not  know. 

Q.  You  did  not  have  any  idea  on  that  subject! — ^A.  No,  sir. 

Q.  You  had  received  no  mformation  along  that  line? — A.  No,  sir. 

Mr.  Manager  Norris.  That  is  all. 

Mr.  Simpson.  That  is  all.  The  witness  may  be  discharged  so  far 
as  we  are  concerned. 

Mr.  Manager  Clayton.  We  do  not  desire  him  further. 

The  PsEsmiNG  Officer.  The  witness  may  be  discharged  finally. 

J.  B.  Dimmick  appeared,  and,  having  been  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Q.  (By  Mr.  Simpson.)  What  is  your  business,  Mr.  Dimmick?— 
A.  I  am  in  banking  and  manufacturing. 

Q.  Were  you  a  member  of  the  bar? — ^A.  I  was,  and  I  am. 

Q.  How  long  has  it  been  since  you  practiced  at  the  bar  at  all?— 
A.  It  must  be  fully  25  years. 

Q.  You  were  in  what  official  capacity  in  the  city  of  Scranton?— 
A.  I  was  mayor  for  three  years. 

Q.  Elected  on  the  reform  ticket,  I  think? — A.  Assuming  that  is 
synonymous  with  the  Republican  ticket,  yes. 

Q.  Do  you  know  Judge  Archbald? — A.  I  have  known  him  ever 
since  I  resided  in  Scranton. 

Q.  Did  you  and  he  go  to  the  same  college? — ^A.  We  did. 

Q.  What  college  was  it  ? — A.  Yale  University. 

Q.  What  was  your  relation  to  him  outside  of  that? — A.  I  have 
been  a  personal  friend  of  Judge  Archbald  and  have  known  him  inti- 
mately for  fully  30  or  32  years. 

Q.  Did  you  contribute  to  the  purse  which  was  given  to  him  at  the 
time  he  went  to  Europe  ? — A.  I  did,  believing  that  the  motives  be- 
hind it  were  purely  personal  rather  than  professional,  and  that  belief 
was  confirmed  by  the  fact  that  I  was  included  in  the  list,  although  I 
was  not  and  had  not  been  for  many  years  practicing  at  the  bar. 

Q.  At  whose  request  did  you  make  the  contribution  ? — ^A.  I  think 
it  was  Mr.  Searle. 

Q.  What  was  the  amount  that  jou  contributed? — ^A.  I  am  a  little 
uncertain  about  that,  but  I  think  it  was  $50. 

Q.  Did  you  know  whether  or  not  the  names  of  the  contributors 
were  to  be  disclosed  to  him  at  the  time  you  made  your  contribution?— 
A.  I  did  not. 
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Q.  Did  you  get  an  acknowledgment  from  him  afterwards? — A.  I 
did. 

Q.  Written  from  where? — A.  Written  from  the  steamer. 

Q.  That  was  therefore  some  time  after  he  had  sailed? — ^A.  I  did 
not  receive  it  for  some  weeks  because  I  was  abroad  myself.  We  were 
not  in  touch,  but  it  came  to  me  and  was  forwarded  to  me. 

Mr.  Simpson.  That  is  all,  sir,  on  our  part. 

Cross-examination  by  Mr.  Manager  Nobris  : 

Q.  You  live  in  Scranton,  Mr.  Dimmick  ? — A.  I  do,  sir. 

Q.  How  long  did  you  practice  law  there? — A.  Not  over  two  or 
three  years. 

Q.  What  business  are  you  engaged  in  now? — A.  I  am  president  of 
a  trust  company. 

Q.  It  is  a  banking  institution? — A.  A  banking  institution. 

Q.  And  doing  business  in  Scranton? — A.  Doing  business  in  Scran- 
ton.   I  am  president  of  a  manufacturing  company. 

Q.  What  manufacturing  company  ? — A.  The  Scranton  Lace  &  Cur- 
tain Co. 

Q.  Doing  business  now  in  Scranton  ? — A.  Yes,  sir. 

Q.  You  have  been  in  that  business  and  in  the  trust  company  ever 
since  you  retired  from  active  practice? — A.  Not  at  all.  I  retired 
from  active  practice  owing  to  poor  health.  I  lived  abroad  for  about 
five  years.  Recovering  it,  when  I  came  back  I  felt  that  I  had  lost 
too  m\ich  time  to  compete  with  my  competitors.  So  I  drifted  into 
affairs  by  degrees.  I  have  been  in  the  manufacturing  business  about 
15  years. 

^  Q.  You  have  known  Judge  Archbald  for  many  years? — A.  Yes; 
since  before  I  came  to  Scranton,  which  was  29  years  ago. 

Q.  How  much  was  your  contribution  to  this  fund  ? — A.  To  the  best 
of  my  recollection  it  was  $50. 

Q.  How  did  you  happen  to  subscribe  to  it? — A.  I  was  asked  to 
join  in  the  purse  on  the  part  of  Judge  Archbald's  intimate  friends 
to  be  given  to  him  in  lieu  of  other  steamer  gifts.  If  I  had  not,  I  pre- 
sume I  probably  would  have  sent  him  some  fruit — I  could  not  have 
sent  him  cigars,  but  something  in  that  nature. 

Q.  Who  made  that  request  of  you? — A.  I  think  it  was  Mr.  Searle. 

Q.  Did  anybody  else  make  a  request  of  that  kind  of  you  ? — A.  I  do 
not  recall. 

Q.  Did  you  attend  a  meeting  of  men  for  the  purpose  of  deciding 
what  should  be  done? — ^A.  I  was  communicated  with  either  by  letter 
or  over  the  telephone,  personally. 

Q.  By  Mr.  Searle  ? — A.  That  is  my  recollection. 

Q.  Now,  tell  us  what  Mr.  Searle  said  to  you. — A.  To  the  best  of 
my  recollection,  he  said  that  some  of  Judge  Archbald's  intimate 
friends  were  proposing  to  get  up  a  purse  to  give  to  him  upon  this 
theory  and  upon  this  fact,  that  he  had  been  asked  to  make  a  visit 
by  a  "relative  of  his  wife,  Mr.  Cannon,  in  Florence.  It  was  known 
among  Judge  Archbald's  intimate  friends  that  he  had  never  been 
abroad.  I  myself  had  frequently  urged  their  going,  even  to  taking 
the  trouble  of  showing  them  how  it  could  be  done  economically. 

Q.  I  asked  you  about  the  communication  from  Mr.  Searle  and  you 
are  telling  what  you  said. — ^A.  His  communication,  to  go  back,  was 
to  the  effect  that  his  intimate  friends  intended  to  raise  a  purse  that 
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would  help  him — permit  of  his  traveling  in  addition  to  his  visit  at 
Florence. 

Q.  Now,  you  knew  at  that  time  that  Mr.  Cannon  was  furnishing 
the  money  for  him  to  make  this  trip,  did  you  ? — ^A.  Oh,  no ;  I  did  not 
know. 

Q.  You  did  not  know  anything  about  it? — ^A.  No,  sir. 

Q.  Then  were  you  mistaken  just  a  moment  ago  in  your  description 
of  what  Mr.  Searle  had  told  you  ? — A.  I  said  he  was  asked  to  make 
this  visit  to  Mr.  Cannon.  I  did  not  know  at  the  time  that  Mr.  Can- 
non urged  it.    I  do  not  know  that  he  paid  his  way  over. 

Q.  Did  Mr.  Searle  tell  you  how  much  he  wantea  you  to  pay  t — ^A.  I 
do  not  recollect  whether  he  did. 

Q.  Then  you  understood  when  you  contributed  this  amount  that  it 
was  to  be  a  cash  contribution  and  to  be  turned  over  to  the  judge  in 
cash? — A.  I  did. 

Q.  There  was  nothing  said  to  you  about  raising  this  money  for  the 
purpose  of  getting  a  dinner  for  the  judge,  was  flieret — A.  What  do 
you  mean  about  getting  a  dinner  ?    I  do  not  quite  understand. 

Q.  Paying  the  expense  of  a  dinner  in  his  honor? — A.  There  is 
nothing  I  recall  of  that  nature. 

Mr.  Manager  Norris.  That  is  all. 

Mr.  Simpson.  That  is  all.  The  witness  may  be  discharged,  so  far 
as  the  respondent  is  concerned. 

The  PRESmiNG  Officer.  The  witness  is  discharged. 

J.  Butler  Woodward,  having  been  recalled,  testified  further  as 
follows : 

Q.  (By  Mr.  Manager  Norris.)  Mr.  Woodward,  I  wanted  to  ask 
you  to  tell  us,  if  youlmow,  what  Mr.  Searle  said  when  he  asked  you 
to  make  this  contribution  to  the  judge. — ^A.  I  can  not 

Q.  Just  wait  a  moment,  please.  I  wish  to  know  if  he  said  anything 
as  to  the  purpose  of  the  contribution? — A.  Yes,  sir;  he  saia  that 
Judge  Archbald  was  going  abroad  and  they  were  making  up  a  purse 
for  him. 

Q.  Did  he  say  anything  about  giving  a  dinner  or  banquet  in  the 
judge's  honor? — A.  No;  I  think  not.    It  was  short. 

Q.  You  understood  that  this  money  was  to  be  contributed  in  cash 
to  the  judge,  did  you  ? — A.  Yes,  sir ;  m  the  form  of  a  purse. 

Mr.  Manager  Norris.  That  is  all. 

Mr.  Simpson.  That  is  all. 

The  Witness.  I  would  like  to  qualify  the  answer  that  I  made  to 
the  question  whether  it  was  possible  to  fill  the  wheel  with  jurors  who 
were  affiliated  with  railroads  or  favorable  to  them.  I  said  yes,  it 
was  possible.  It  would  be  quite  difficult,  and  take  a  lot  of  time,  and 
be  complicated,  but  I  suppose  it  could  be  done.  I  think  it  was 
possible. 

Thomas  Darling  appeared,  and,  having  been  duly  sworn,  was 
examined  and  testified  as  follows : 

Q.  (By  Mr.  Simpson.)  What  is  your  business  or  profession,  Mr. 
Darling! — A.  Lawyer. 
Q.  Where  do  you  reside? — A.  Wilkes-Barre,  Pa. 
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Q.  Do  you  remember  receiviM  a  letter  from  Judge  Archbald 
August  3, 1911,  introducing  Mr.  Edward  J.  Williams  to  you? — ^A.  I 
believe  it  was  on  that  date;  yes,  sir.  I  gave  the  letter  to  the  Judi- 
ciary Committee  and  presume  they  have  it. 

Q.  (Presenting  paper.)  I  show  you,  Mr.  Darling,  Exhibit  No.  9 
in  this  proceeding.  Is  that  the  letter  you  received? — A.  (Examin- 
ing.) That  is  the  letter;  yes,  sir. 

Q.  This  letter,  I  notice,  introduces  Mr.  Williams  to  you,  who 
wishes  to  talk  with  you  about  a  culm  dump  which  you  control.  What 
culm  dirnip  was  that? — ^A.  That  was  the  culm  dump  known  as  the 
Diamond  dump,  situated  on  the  lands  of  the  HoUenback  Coal  Co. 

Q.  Had  any  railroad  company  any  connection  whatsoever  with 
that  dump  ? — A.  Not  that  I  know  of. 

Q.  What  relation  had  you  to  the  HoUenback  Coal  Co.  ? — ^A.  I  was 
attorney  for  the  company,  and  also  the  secretary  of  the  company. 

Q.  And  had  been  for  now  long? — A.  About  20  years. 

Q.  When  Mr.  Williams  presented  that  letter  to  you,  what  oc- 
curred ? — A.  He  wanted  to  lease  that  bank.  It  was  quite  a  valuable 
bank,  containing  between  250,000  and  500,000  tons  of  good  coal.  I 
told  him  that  I  could  not  do  anything  with  him  because  we  had 
already  leased  the  bank. 

Q.  How  long  preceding  this  time  had  you  leased  it? — ^A.  I  think 
it  was  about  two  years. 

Q.  Did  you  have  any  communication  with  Judffe  Archbald  in 
relation  to  any  other  culm  banks  at  any  time? — A.  None  whatever. 

Q.  Did  you  have  any  communication  from  Judge  Archbald  in 
relation  to  this  matter  after  the  one  that  is  referred  to? — A.  Not 
that  I  recall. 

Q.  How  long  have  you  known  the  judge? — A.  About  25  years, 
perhaps  more. 

Q.  In  what  way  had  you  known  him  ? — ^A.  I  knew  him  slightly  at 
college,  met  him  at  our  reunions  since,  and  I  have  been  entertained  at 
his  house  in  Scranton  on  one  or  two  occasions.  I  think  that  is  the 
extent. 

Q.  You  mean  that  you  were  students  in  the  same  college? — A, 
Yes. 

Q.  In  what  college? — A.  Yale. 

Q.  Is  he  older  or  younger  than  you? — A.  He  is  a  little  bit  older, 
not  very  much,  I  guess. 

Q.  Did  you  ever  have  any  cases  to  try  before  him  as  judge? — A. 
I  never  had  a  case  before  him. 

Q.  Tell  me,  please,  whether  or  not  there  was  any  lawsuit  over  this 
HoUenback  culm  dump  in  order  to  determine  its  title. — A.  Yes,  sir. 

Q.  With  what  person  or  company  was  it? — A.  The  Lehigh  & 
Wilkes-Barre  Coal  Co. 

Q.  And  that  is  connected  with  what  railroad? — A.  The  Reading 
and  the  Jersey  Central. 

Q.  The  result  of  that  litigation  was  what?— A.  To  establish  the 
title  of  the  culm  dump.  There  was  some  question  as  to  whether  it 
belonged  to  the  lessor,  HoUenback,  or  the  lessee,  the  Wilkes-Barre 
Coal  Co. 

Q.  The  decision  was  what? — A.  In  our  favor. 

Q.  In  favor  the  HoUenback  Coal  Co.  ? — A.  In  favor  of  the  HoUen- 
back Coal  Co. 
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Q.  How  long  a  time  before  you  got  this  letter  of  August  8,  1911, 
-was  it  that  you  had  that  litigation  over  the  bank  ? — A.  ft  must  have 
been  at  least  three  or  four  years,  because  the  lease  of  the  bank  was 
made  at  least  two  years  prior  to  the  date  of  that  letter. 

Mr.  Simpson.  I  think  that  is  all,  sir. 

The  Presiding  Officer.  The  witness  is  with  the  managers. 

Cross-examination  by  Mr.  Manager  Webb  : 

Q.  What  railroad  are  you  counsel  for? — ^A.  The  Lehigh  Valley  is 
the  only  road  I  am  counsel  for. 

Q.  The  firm  is  Wheaton,  Darling  &  Woodward? — A.  Yes,  sir; 
Wheaton,  Darling  &  Woodward. 

Q.  How  long  nave  you  represented  the  railroad  ? — ^A.  Twenty- 
four  or  twenty-five  years.    I  do  not  recall  exactly. 

Q.  You  were  the  counsel  for  the  HoUenback  estate? — ^A.  I  was 
•counsel  for  the  HoUenback  Coal  Co.,  not  the  HoUenback  estate. 

Q.  Was  that  the  Diamond  dump  that  Mr.  Williams  brought  you  a 
letter  from  the  judge  about? — A.  I  presume  so,  although  I  can  not 
swear  to  that,  because  I  do  not  remember  the  dump  he  had  in  mind ; 
but  I  presume  that  was  the  one  he  had  in  mind,  as  several  people 
had  been  after  it. 

Q.  Had  you  leased  it  to  John  W.  Peale  theretofore? — A.  Yes. 

Q.  I  presume  that  is  the  one.  Did  you  ever  have  any  correspond- 
ence with  the  judge  later  or  before  that  time  about  the  HoUenback 
estate  or  coal  dump  we  speak  of? — A.  No  correspondence  or  conver- 
sation. 

Q.  Nor  conversation? — ^A.  No,  sir. 

Q.  Is  this  Exhibit  9  the  only  letter  you  ever  received  from  him  ? — 
A.  How  is  that? 

Q.  Exhibit  9,  which  has  just  been  referred  to,  is  the  only  letter  you 
ever  received  from  the  judge  about  a  culm  dump? — A.  1  think  it  is 
the  only  letter  I  have  ever  received  from  the  judge. 

Q.  This  is  dated  Scranton,  August  3.  Was  that  1911? — ^A.  I  do 
not  recall.    I  presume  so. 

Mr.  Simpson.  Other  evidence  in  the  case  shows  it,  Mr.  Webb. 

Q.  (By  Mr.  Manager  Webb.)  I  will  ask  you  if  you  did  not  receive 
this  letter  from  the  judge  also  [producing  paper]  ? — ^A.  (Examin- 
ing.) Yes. 

Q.  It  is  in  the  judge's  handwriting? — A.  Yes;  I  received  that 
letter  also.    I  was  mistaken.    There  were  two  letters  I  received. 

Q.  You  received  two,  then,  about  the  culm  dump? — A.  I  do  not 
know  whether  that  is  about  the  culm  dump  or  not.  Let  me  see  it 
again,  please.  This  letter  is  asking  a  reference  to  the  case  which  I 
had  ar^ed  in  the  Supreme  Court,  but  it  has  nothing  to  do  with  the 
-culm  pile  whatever,  any  more  than  that. 

Q.  "Washington,  February  27."  What  year  was  that? — ^A.  I  do 
not  recall. 

Q.  You  do  not  know  how  long  ago  it  has  been  since  you  received 
that  letter  ? — A.  It  was  after  the  first  letter,  according  to  my  recol- 
lection. 

Mr.  Manager  Webb.  Willyou  read  that  letter,  Mr.  Secretary? 

The  PREsmiNG  Oeficer.  The  letter  wiU  be  read. 
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The  Secretary  read  as  follows: 

U.  S.  S.  EXH3IT  95. 

UrviTED  States  Ck)M merge  Goubt, 

WaaMnffton,  February  27. 

Mt  Deab  Darling  :  I  failed  to  get  tlie  other  day  the  reference  to  the  Hollen- 
back  culm  dump  case  which  I  intended.  Please  send  me  at  Scranton  a  memo- 
randum of  where  it  is  to  be  found  in  the  reports,  at  your  leisure.  I  am  here  for 
a  day's  court  and  a  couple  of  days  of  consultation,  and  shall  be  back  at  home 
by  the  end  of  the  week. 

Very  truly,  yours,  R.  W.  Abohbald. 

Q.  (By  Mr.  Manager  Webb.)  He  speaks  of  a  conference  or  a  con- 
versation with  you  a  few  days  prior  to  the  writing  of  that  letter.  Was 
that  about  a  culm  dump? — ^A,  No;  it  was  about  this  lawsuit  I  had 
had. 

Q.  Why  did  the  judge  want  to  know  anything  about  this  lawsuit 
with  reference  to  the  HoUenback  culm  dump! — ^A.  I  really  do  not 
know  what  he  did  want. 

Q.  You  do  not  know  ? — ^A.  I  have  not  the  slightest  idea.  My  idea 
was  that  he  had  it  in  mind  as  bearing  on  some  other  lawsuit  he  prob- 
ably had  in  his  hands.    That  would  be  natural  and  only 

Q.  A  lawsuit  before  his  court  ? — A.  I  do  not  remember  whether  he 
had  been  appointed  to  the  Commerce  Court  at  that  time  or  not. 

Q.  Exhibit  9  is  dated  August  3,  1911  ?— A.  Yes. 

Q.  Exhibit  95  in  the  Senate  here  you  say  was  written  after  Au- 
gust, 1911.  So  be  is  bound  to  have  been  on  the  Commerce  Court 
bench  at  the  time? — ^A.  He  probably  wanted  it  in  that  connection. 

Mr.  WoRTHiNGTON.  I  submit  that  the  witness  ought  not  to  be  asked 
to  guess. 

The  WrrNBSS.  It  is  the  only  thing  I  can  do — ^to  guess. 

Mr.  Manager  Webb.  I  did  not  want  to  stop  him  from  guessing. 

[To  the  witness.]  You  do  not  know  why  he  wanted  to  know  about 
the  HoUenback  culm  dump  and  the  reference  in  the  case  ? 

The  Wptness.  I  do  not. 

Mr.  Manager  Webb.  I  think  that  is  all  we  want  to  ask  this  witness. 

The  Presiding  OrrcER.  The  witness  may  retire. 

George  Russell,  having  been  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Q.  (By  Mr.  Simpson.)  Mr.  Russell,  you  were  connected  with  the 
Honduras  Mining  Co.  ? — A.  I  had  some  connection  with  a  Honduras 
mining  company. 

Q.  And  there  was  a  subconcession  which  was  held  by  Mr.  Ris- 
singer  and  those  connected  with  him? — A.  A  sublease,  which  was 
under  a  concession. 

Q.  It  was  testified  that  there  was  a  visit  made  to  Scranton,  Pa., 
by  you  in  relation  to  that  matter.  Do  you  remember  that  visit? — A. 
I  do. 

Q.  Will  you  tell  us,  please,  what  the  date  of  that  visit  was? — ^A. 
Probably  about  the  middle  of  September,  1908,  or  possibly  before 
that 

Q.  That  is,  during  the  month  of  September,  but  about  the  middle 
and  possibly  bef ore  1 — A.  Or  a  little  oefore ;  in  the  month  of  Sep- 
tember, 1908. 
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Q.  That  is  all  we  wished  to  askj  just  simply  to  fix  the  date.  How 
do  you  fix  the  date? — A.  By  receipt  of  a  check  from  Mr.  Rissinger 
on  account  of  his  investment  in  this  mining  concession,  which  I  re- 
ceived on  September  28,  1908. 

Q,  Was  there  anything  said  about  that  time  in  relation  to  Judge 
Archbald  taking  an  interest  in  this  Honduras  scheme? — A.  I  did 
not  gather  from  the  conversation  that  he  had  determined  to  go  into 
the  matter. 

Mr.  Simpson.  That  is  all,  sir. 

Cross-examination  by  Mr.  Manager  Sterling: 

Q.  How  long  had  you  known  Mr.  Rissinger? — A.  Several  years. 

Q.  And  he  was  connected  with  you  in  this  gold  mining  scheme 
down  in  Honduras? — A.  He  was  not.  A  friend  of  mine  procured  a 
concession  in  Honduras  and  brought  it  to  my  office  in  New  York. 
I  introduced  him  to  Mr.  Rissinger,  who  happened  about  that  time  to 
call  on  me  on  some  business. 

Q.  Well,  were  you  connected  with  the  enterprise  ? — A.  I  was  about 
to  become  connected  with  it. 

Q.  You  went  to  Scranton,  Pa.,  at  the  request  of  Rissinger,  did  you 
not? — A.  I  do  not  recall  whether  I  went  at  the  request  of  Mr.  Kis- 
singer or  of  Mr.  Hamilton,  the  friend  of  mine  who  brought  the 
business  to  me  and  who  had  been  negotiating  with  Mr.  Rissinger. 

Q.  But  you  saw  Rissinger  there  ? — ^A.  I  saw  him  there. 

Q.  You  had  never  met  Judge  Archbald  before  that,  had  you? — 
A.  Never. 

Q.  And  you  were  in  Scranton  on  this  matter  of  the  Honduras 
gold  mine,  were  you  not? — ^A.  I  think  at  that  time  that  was  the 
matter  I  was  there  on. 

Q.  You  had  no  other  business  there  at  that  time? — ^A.  Not  that  I 
recall. 

Q.  And  Mr.  Rissinger  took  you  to  Judge  Archbald  ? — A.  Yes. 

Q.  And  introduced  you  ? — ^A.  He  did. 

Q.  You  think  that  was  in  September? — ^A.  I  know  it  was  in  Sep- 
tember. 

Q.  How  do  you  fix  the  date  ? — A.  By  the  receipt  of  the  check  from 
Mr.  Rissinger. 

Q.  Did  Kissinger  give  you  a  check  at  that  time? — A.  He  sent  me 
a  check,  which  I  received  on  September  28. 

Q.  On  September  28  of  what  year?— A.  1908. 

Q.  For  how  much  ?— A.  For  $2,000. 

Q.  Do  you  know  where  he  got  that  money? — ^A.  No,  sir. 

Q.  Do  you  not  know  that  he  never  got  that  money  until  the  12th 
day  of  December,  when  he  cashed  Archbald's  note? — A.  No,  sir;  I 
know  nothing  about  it. 

Q.  Where  is  the  check? — A.  The  check  went  back  to  him  in  due 
course. 

Q.  Have  you  got  any  entries  in  your  books  in  regard  to  the  trans- 
action?— ^A.  I  have  got  the  check  book  here. 

Q.  Have  you  any  entries  there? — A.  I  have,  but  you  will  have  to 
excuse  me  while  I  go  and  get  the  book. 

Q.  Did  you  enter  the  receipt  of  this  $2,000  in  any  book? — ^A.  In 
my  check  book  as  a  deposit. 

Q.  Well,  does  that  show  the  date  of  the  deposit  of  the  check  from 
Rissinger? — ^A.  Yes. 
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Q.  Let  us  see  it. 

Mr.  Simpson  (to  the  witness).  Where  is  the  check  book? 
The  Witness.  It  is  in  one  of  the  rooms  out  here. 
Mr.  Simpson.  I  presume,  Mr.  President,  we  can  excuse  the  witness 
for  a  moment,  to  go  and  get  the  check  book. 

The  witness  retired  from  the  Chamber  and  returned  with  a  check 
book. 

Q.  (By  Mr.  Manager  Stebung.)  Now,  you  have  there  the  stubs 
to  what  you  were  using  at  that  time  as  a  check  book? — ^A.  Yes,  sir. 

Q.  How  did  you  come  to  enter  this  receipt  of  the  $2,000  on  the 
stub  of  your  check  book? — A.  I  deposited  it  as  cash  through  my 
bank  account. 

Q.  How? — A.  It  was  deposited  by  me  as  cash  through  my  bank 
account. 

Q.  You  mean  that  your  book  simply  shows  that  you  deposited  it 
in  your  bank? — A.  Yes,  sir. 

^   Q.  Did  vou  not  simply  deposit  the  check  you  got  from  Kissinger 
in  the  bank? — A.  That  is  what  I  spoke  of. 

Q.  How  did  that  appear  on  the  stubs  of  your  check  book? — ^A. 
Because  the  money  passed  through  my  hands. 

Q.  Did  you  draw  a  check  on  it? — A.  I  drew  checks  on  my  bank 
account  when  disbursing  that  money  later  on. 

Q.  So  what  you  have  got  there,  then,  is  where  you  paid  the  money 
out  ? — A.  Where  I  received  the  money  and  subsequently  paid  it  out. 

Q.  (After  examining  check  book.)  Mr.  Bussell,  nave  you  got  mem- 
oranda on  the  back  of  your  check  stubs  of  any  other  entries  where 
you  had  received  money  except  the  Rissinger  entry? — ^A.  Nothinj^ 
except  that  of  Kissinger  and  that  of  Mr.  Day,  of  Paterson,  in  this 
same  matter. 

Q.  Do  you  say  that  Rissinger  gave  you  a  check  for  $2,000  when 
you  were  at  Scranton? — A.  No;  he  mailed  it  to  me — ^to  my  office  at 
New  York. 

Q.  How  does  that  fix  the  time  when  you  were  up  there,  then? — 
A.  Because  it  was  before  that — about  10  days  to  2  weeks. 

Q.  You  are,  then,  fixing  it  by  comparison  ? — ^A.  Yes. 

Q.  You  received  a  number  of  checks  from  Rissinger  sending  you 
money,  did  you  not? — ^A.  Yes. 

Q.  And  this  one  that  you  have  on  that  particular  stub  is  dated 
September  what?— A.  September  28,  1908. 

Q.  You  received  another  check  •  from  him  in  October,  did  you 
not? — A.  Yes,  sir. 

Q.  October  24,  did  you  not  ?— A.  On  October  24 ;  yes. 

Q.  That  was  for  a  thousand  dollars? — A.  For  a  thousand  dollars; 
yes. 

Q.  And  you  received  another  check  from  him  in  December? — A. 
On  October  26. 

Q.  That  was  for  a  thousand  dollars  ?— A.  That  was  for  $500. 

Q.  When  did  you  receive  the  next  check  from  Rissinger? — ^A. 
That  was  the  last. 

Q.  What  is  the  date?— A.  It  was  October  26,  1908. 

Q.  Might  you  not  have  received  checks  from  him  later  than  that 
and  not  have  a  memorandum  of  them? — ^A.  No,  sir. 

Q.  Did  you  not  receive  a  check  from  him  after  the  12th  of  De- 
cember for  $2,000?— A.  No,  sir. 
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Q.  There  is  no  pretense,  then,  that  this  check  for  $2,000,  in  Septem- 
ber, was  the  Archbald  money  or  the  money  realized  on  the  Arcnbald 
note,  is  there  ? — A.  I  had  no  idea  where  it  came  from,  except  it  came 
from  Mr.  Kissinger. 

Q.  You  did  not  know  whether  it  came  from  that  note  or  whether 
it  came  from  other  stockholders? — A.  I  knew  of  no  note. 

Q.  You  did  not  know  whether  it  came  from  any  transaction  with 
Judffe  Archbald  or  whether  it  came  from  money  paid  in  by  other 
stockholders? — A.  No,  sir;  I  only  knew  Mr.  Kissinger  in  the  case. 

Q.  Do  you  say  now,  as  a  matter  of  memory,  that  you  never  did 
receive  a  check  from  Kissinger  in  December? — A.  I  have  no  record 
of  it.  I  am  not  depending  on  my  memory;  I  am  going  on  my 
record,  and  I  have  no  record  of  it. 

Q.  Now,  the  record  you  have  there  is  simply  memoranda  written 
on  the  back  of  your  check  stubs,  is  it  not? — A.   les,  sir. 

Q.  Have  you  entered  on  the  back  of  those  check  stubs  all  the 
receipts  of  money  you  got  during  the  time  you  were  using  that 
book? — ^A.  Yes;  I  have. 

Q.  Can  you  point  to  a  single  memorandum  there  that  indicates 
where  the  money  came  from  except  in  the  case  of  Kissinger's 
money? — A.  Yes,  sir;  November,  1908,  proceeds  of  Hutchins's  Fan- 
ama  draft,  $125. 

Q.  Well,  that  is  one.    Turn  to  some  more. — ^A.  T.  M.  H.  loan,  $75. 

Q.  That  is  two. — A.  Frederick  Neuberger  and  H.  S.  Day,  $600 
each. 

Q.  That  is  four ;  there  are  two  in  that  memorandum. — A.  Fidelity 
Casualty  Co.,  $650;  same,  $100;  Western  Union  Telegraph  Co.  refund, 
40  cents ;  draft  on  Panama,  $200 

Q.  Does  your  memorandum  show  who  that  came  from? — A. 
Which? 

Q.  The  item  you  just  read. — ^A.  Yes,  sir:  it  is  Mr.  Hutchins's 
draft  on  Panama.    Hutchins  is  the  man  on  wnom  I  drew  it. 

Q.  Go  ahead. — A.  B.  B.  company  tolls — I  do  not  recall  what 
B.  B.  company  stands  for — ^$33.50. 

Q.  You  do  not  know  what  that  means? — ^A.  No,  sir.  J.  D.  El- 
well,  $100,  January  5,  1909 ;  T.  M.  Hamilton,  Honduras  settlement, 
$825 ;  deposit,  $750. 

Q.  What  is  the  date  of  that? — A.  January  15,  1909.  Advanced 
tu  Honduras  agreement  by  J.  D.  Elwell  Co,,  January  19, 1909,  $600- 

Q.  Kun  it  down  to  the  end  of  January. — A.  February  26,  1909, 
W.  W.  Kissinger,  $42.90 ;  that  was  for  prof essional  services. 

Q.  That  was  from  Kissinger? — A.  For  professional  services. 

Q.  What  kind  of  professional  services? — ^A.  I  am  a  public  ao- 
coimtant. 

Q.  That  was  paid  to  vou  for  work  you  had  done? — A.  Yes,  sir. 

Q.  That  is  far  enough.  Now,  let  us  see  what  these  other  memo- 
randa indicate.  Here  is  $1,200. — A.  That  is  the  balance  carried  for- 
ward. 

Q.  Some  of  these  figures  are  on  the  back  of  this  memoranda. 
What  do  they  indicate — receipts  of  money  ? — ^A.  No ;  that  is  the  bal- 
ance, and  here  is  the  total  [indicating]. 

Q.  Do  any  of  the  items  oh  the  back  of  these  stubs  where  there  is 
no  name  mentioned  indicate  the  receipt  of  money? — A.  No,  sir. 
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Q.  Do  the  items  that  you  have  read  show  all  the  monev  that  you 
received  from  September  down  to  the  last  of  February? — A.  Yes, 
sin 

Q.  All  the  money  that  you  took  in  ? — ^A.  Yes,  sir. 

Q.  And  you  say  you  did  not  get  any  from  Kissinger  after  the  12th 
of  December? — A.  I  did  not. 

Q.  Well,  do  you  know  whether  any  of  the  money  that  you  got  was 
money  from  Archbald? — A.  No,  sir. 

Q.  Or  whether  it  was  to  pay  for  stock  which  Judge  Archbald 
took  ? — A.  I  knew  nobody  but  W .  W.  Kissinger  in  the  matter  at  all. 

Q.  You  know  who  the  subscribers  were? — ^A.  No,  sir. 

Q.  None  of  them  at  all  ? — ^A.  I  knew  nothing  about  them  forming 
a  company  of  their  own.    About  that  I  knew  nothing. 

Q.  X  ou  talked  with  Judge  Archbald  about  this  matter  when  you 
were  up  there? — A.  I  talked  with  Judge  Archbald  once  or  twice  in 
Scranton. 

Q.  Was  Kissinger  there  then? — ^A.  Yes,  sir. 

Q.  And  you  explained  to  him  the  purpose  of  this  organization  ? — 
A.  Of  which  organization? 

Q.  That  they  were  getting  up  there  to  mine  gold  down  in  Hon- 
duras?— A.  That  Mr.  Kissinger  was  getting  upl  I  did  not  know 
anything  about  it. 

Q.  Where  did  you  suppose  this  money  was  coming  from? — A.  I 
did  not  have  any  idea,  but  I  supposed  it  was  coming  from  Mr.  Kis- 
singer.   Mr.  Kissinger,  to  my  knowledge,  had  means. 

Q.  Did  you  know  that  he  was  organizing  a  corporation  there? — A, 
I  did  not. 

Q.  He  never  told  you  about  that? — A.  I  knew  later  on.  I  never 
knew  when  this  first  payment  was  made. 

Q.  But  when  you  were  with  Kissinger  in  Judge  Archbald's  office 
you  talked  about  the  organization  of  a  local  corporation,  did  you 
not? — A.  No,  sir;  not  when  I  was  there.  We  talked  about  the  char- 
acter of  the  concession  and  passed  on  the  validity  of  it.  It  was  an 
old  concession,  and  this  friend  of  mine  had  made  a  lease  under  that 
concession,  and  I  questioned  whether  it  was  of  any  value  or  not. 

Q.  Did  you  tell  Judge  Archbald  you  questioned  whether  it  was  of 
any  value  f — A.  We  discussed  it  over  very  freely. 

Q.  And  still  you  took  money  for  the  stock  that  was  being  sold  ? — A. 
We  had  a  lease  from  the  owners  of  the  concession,  and  we  considered 
it  perfectly  good  after  investigating  it. 

Q.  You  and  Kissinger  explained  to  the  judge  that  this  was  a 
placer  gold  mining  claim,  did  you  not? — A.  Yes,  sir. 

Q.  And  you  told  him  and  Kissinger  told  him  that  they  mined  gold 
down  there  just  as  they  gleaned  coal  out  of  the  coal  dumps  in  Penn- 
sylvania, did  vou  not? — ^A.  I  did  not;  I  did  not  know  anything 
about  it  myself. 

Q.  Did  not  Mr.  Kissinger  tell  him  that  they  mined  that  gold  down 
there  just  as  they  got  the  coal  out  of  coal  dumps  in  Pennsylvania  ? — 
A.  Not  in  my  hearing. 

Q.  He  did  not  tell  you  that  in  your  hearing? — A.  No. 

Mr.  Manager  Sterling.  I  believe  that  is  all. 

Kedirect  examination  bv  Mr.  Simpson  : 

« 

Q.  Mr.  Kussell,  in  order  to  get  it  clear  upon  the  record,  on  the 
check  stub  side  of  your  cheek  book  you  put  the  checks  that  you  have 
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drawn,  for  what  purpose  they  were  drawn,  the  name  of  the  payee, 
and  the  amount? — A.  Yes,  sir. 

Q.  On  the  other  side  you  put  in  the  deposits,  the  date  of  the 
deposit,  the  person  from  whom  received,  and  the  amount? — A.  Yes, 
sir. 

Q.  Then,  before  you  turn  over  to  the  next  page,  you  add  up  the 
checks  and  deduct  tnem  from  the  amount  of  money  that  is  supposed 
lobe  in  the  bank? — A.  Exactly. 

Q.  Then  you  carry  over  that  balance  to  the  next  page  and  repeat 
that  page  after  page  throughout  the  book? — ^A.  Yes,  sir;  on  each 
page. 

Q.  That  is  what  that  book  shows  that  we  have  seen  here? — A. 
Yes,  sir. 

Q.  As  I  understand  your  statement,  you  fix  the  interview  that  was 
had  with  Judge  Archbald  at  a  time  before  the  first  payment  which 
was  made  by  Mr.  Kissinger? — ^A.  Before  I  received  any  money. 

Mr.  Manager  Sterling.  We  object.  He  proved  all  of  that  in  the 
first  instance. 

Mr.  Simpson.  I  am  not  going  to  repeat  it,  but  I  want  to  get  the 
thing  clear. 

Q.  (By  Mr.  Simpson.)  Mr.  Sterling  has  asked  you  whether  or  not 
the  money  which  was  paid  was  paid  for  stock.  Was  there  any  stock 
which  Mr.  Kissinger  or  his  friends  were  buying  from  the  principal 
company  or  was  it  the  concession  which  they  bought? — A.  No,  sir; 
it  was  for  a  lease  of  a  part  of  the  property  whidi  this  party  who 
brought  it  to  me  owned. 

Q.  That  lease  was  from  whom  to  whom? — A.  From  the  lessee  of 
the  original  concessionaire  to  Mr.  Kissinger. 

Q.  And  the  moneys  which  were  paid  were  in  payment  of  that 
lease? — A.  On  account  of  that  lease. 

Mr.  WoRTHiNGTON.  Call  Mr.  Belin,  please. 

Frank  L.  Belin,  being  duly  sworn,  was  examined  and  testified  as 
follows : 

Q.  (By  Mr.  Worthinoton.)  Where  do  you  live? — A.  Scranton, 
Pa. 

Q.  What  is  your  business? — A.  I  am  in  the  explosives  business. 

Q.  With  what  corporation  or  concern  ? — A.  The  Du  Pont  Powder 
Co.  of  Pennsylvania. 

Q.  What  is  your  position  with  that  company,  Mr.  Belin? — A. 
Vice  president. 

Q.  Were  you  connected  with  that  company  in  1908  ? — A.  I  was. 

Q.  In  the  same  position? — A.  I  was  the  assistant  to  the  president 
at  that  time. 

Q.  Can  you  give  us  any  information  about  the  attempted  or  pro- 
jected purchase  by  that  company  of  the  Katydid  culm  dump  near 
Moosic,  Pa.  ? — A.  Late  in  the  fall  of  1908  or  early  in  1909, 1  am  not 
sure  which,  we  entered  into  negotiations  with  Mr.  Kobertson  for  the 
purchase  of  this  dump,  and  it  was  offered  to  us  for  $10,000.  We  were 
expecting  to  build  a  plant;  in  fact,  had  started  to  build  a  plant  near 
this  dump,  and  we  thought  we  would  build  a  power  plant  there  and 
use  the  culm  from  the  Katydid  culm  bank  for  fuel,  and  we  had  it 
examined  by  experts,  and  they  did  not  think 
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Mr.  Manager  Steruno.  We  object. 

The  Presiding  Officer.  The  witness  can  state  what  action'he  took 
upon  information  given. 

Mr.  WoRTHiNGTON.  He  said  an  examination  had  been  made  by  an 
expert  and  the  expert  will  be  the  next  witness.  We  do  not  ask  this 
witness  to  tell  what  the  expert  did. 

The  WilfNESs.  Partly  on  the  recommendations  of  the  expert  we  de- 
clined to  purchase  this  Katydid  dump. 

Q.  (By  Mr.  Worthington.)  Who  was  the  expert? — A.  Mr. 
Saums,  of  Wilkes-Barre. 

Q.  Were  you  advised  at  that  time  that  the  Hillside  C!oal  &  Iron 
Co.  had  some  interest  in  this  bank? — A.  I  had  a  vague  idea  that  they 
were  somewhat  interested,  but  to  what  extent  I  did  not  know. 

Q.  Did  you  understand  that  they  were  to  be  compensated? — A. 
I  believe  they  were  to  be  paid  for  royalties. 

Q.  Out  of  the  $10,000?— A.  Out  of  the  $10,000. 

Q.  Why  did  you  not  buy? — A.  As  I  say,  partly  on  the  recommen- 
dation of  Mr.  Saums. 

Q.  On  what  other  ground  ? — ^A.  And  partly  because  we  found  we 
could  make  a  better  proposition  by  buying  our  power  from  the 
Scranton  Electric  Co. 

Q.  Did  you  have  any  dealings  direct  with  the  Hillside  Coal  & 
Iron  Co.? — A.  None  whatever. 

Q.  Only  through  Mr.  Bobertson? — A.  That  is  all. 

Mr.  Worthington.  That  is  aU,  Mr.  President. 

Cross-examination  by  Mr.  Manager  Sterling  : 

Q.  Your  company  decided  afterwards  that  you  would  not  buy 
your  own  fuel,  out  you  would  just  buy  the  power  you  needed  ? — 
A.  Yes. 

Q.  Where  was  your  factory? — A.  Near  Moosic. 

Q.  Near  this  dump  ?— A.  Within  about  half  a  mile  of  it. 

Q.  So  instead  of  buying  the  coal  that  was  in  this  dump  you  bought 
your  power  from  some  power  plant  that  was  at  Moosic? — A.  No; 
at  Scranton. 

Mr.  Manager  Sterling.  That  is  all. 

Eedirect  examination  by  Mr.  Worthington  : 

Q.  Was  that  done  after  you  got  the  report  of  your  expert? — A. 
Yes. 
The  Presiding  Officer.  The  witness  mav  retire. 

Hezekiah  W.  Saums,  being  duly  sworn,  was  examined  and  testi- 
fied as  follows : 

Q.  (By  Mr.  Worthington.)  What  is  your  full  name? — ^A.  Heze- 
kiah W.  Saums. 

Q.  Where  do  you  live? — A.  Wilkes-Barre,  Pa. 

Q.  What  is  your  business? — A.  Coal  business — the  coal  washery 
business. 

Q.  Do  you  mean  by  that  that  you  operate  washeries  or  what? — A. 
SuDerintendent  of  coal  washeries ;  yes. 

Q.  How  long  have  you  been  engaged  in  the  coal  washery  busi- 
ness?— A.  Between  11  and  12  years. 

Q.  That  involves  washing  coal  dumps,  I  suppose? — A.  Yes,  sir. 
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Q.  Did  you  at  any  time  make  an  examination  of  what  we  call  here 
the  Katydid  culm  dump  near  Moosic,  Pa.t — A,  Yes;  I  did,  about 
four  years  ago. 

Q.  At  whose  instance? — A.  For  Mr.  Belin;  for  F.  L.  Belin,  of 
Scranton. 

Q.  Did  you  make  a  written  report? — A.  I  did. 

Q.  Have  you  that  report  or  a  copy  of  it  with  you? — ^A.  I  have 
one.  I  have  the  estimate  of  the  tonnage,  but  my  letter  to  him,  the 
last  letter  I  wrote  to  him,  I  did  not  find. 

Q.  Have  you  a  copy  of  it? — A.  No;  I  have  not  a  copy  of  the 
letter. 

Q.  Did  you  make  more  than  one  report? — A.  Yes,  sir;  I  did. 

Q.  Why  were  there  two? — ^A.  He  first  called  me  up  by  telephone 
and  asked  me  to  look  over  the  Katydid  culm  dump  and  give  an 
approximate  idea  as  to  the  value  of  the  coal  •  there.  I  reported. 
Later  on  he  called  me  up  again  and  asked  me  if  I  would  not  have  a 
survey  made  of  it  and  test  the  bank  out  and  report  more  accurately, 
which  I  did. 

Q.  How  far  apart  were  the  two  investigations  you  made? — ^A.  It 
was  some  time  in  February  when  I  made  the  first  examination,  and 
the  second  was  made  on  the  1st  of  March,  1909. 

Q.  They  were  both  in  1909,  were  they  ? — A.  Yes,  sir. 

Q.  Tell  us  what  conclusion  you  reached  from  your  first  visit. — 
A.  Why  I 

Mr.  Manager  Sterung.  Mr.  President,  I  think  we  should  have 
here  the  copy  of  the  report  which  he  submitted  to  these  people. 

Mr.  WoBTHiNGTON.  If  you  have  anything  in  the  way  of  reports,  I 
want  it. 

The  Witness.  Yes,  sir ;  I  have  a  copy  of  my  first  report. 

Mr.  Manager  Sterling.  We  are  entitled  to  see  it. 

Q.  (By  Mr.  Worthington.)  Is  the  paper  you  are  holding  your 
final  or  second  report,  or  a  copy  of  it? — ^A.  It  is  my  first  report. 

Q.  This  is  your  first  report? — A.  Yes,  sir  [witness  producing 
paper] . 

Mr.  Worthington.  The  paper  is  dated  February  12,  1909.  I 
would  like  to  have  that  read  in  evidence,  gentlemen. 

Mr.  Manager  Sterung.  Let  us  see  the  other  report  now. 

Mr.  Worthington.  I  offer  this  first  and  ask  to  have  it  read. 

Mr.  Manager  Sterling.  We  object. 

The  PnEsmiNG  Officer.  What  is  the  objection? 

Mr.  Manager  Sterling.  My  objection  is  this:  In  the  first  place, 
the  witness  has  not  qualified.  He  has  not  said  that  he  is  a  mining 
engineer.  In  the  second  place,  he  makes  that  estimate  not  from  any 
test,  but  simply  from  looking  over  the  dump,  and  he  says  that  he  has 
a  report  which  he  made  on  a  thorough  examination,  which  I  think 
we  are  entitled  to  see  before  any  of  this  is  admitted  in  evidence. 

Mj.  Worthington.  It  does  not  appear,  Mr.  President,  that  Judge 
Archbald  ever  had  a  measurement  of  this  dump  made,  and  a  calcu- 
lation of  the  number  of  tons  of  the  different  kinds  of  coal,  and  what 
they  were  worth.  The  managers  went  into  this  line  of  testimony, 
giving  the  ojjinion  of  persons  who  had  examined  that  dump  for  the 
purpose  of  giving  evidence  in  this  case.  So  far  as  the  objection  of 
this  witness  not  being  qualified  is  concerned,  I  will  examine  him  fur- 
ther as  to  that.  I  expect  the  second  report  to  follow  and  to  put  them 
both  in  evidence. 
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Mr.  Manager  Steblino.  If  you  expect  to  do  that,  why  should  not 
we  see  it  and  let  them  all  go  in  together? 

Mr.  WoRTHiNGTON.  The  only  objection  I  have  to  that  is  that  I  do 
not  like  the  manager  to  instruct  me  about  the  manner  in  which  I 
shall  produce  my  evidence. 

Mr.  Manager  Sterling.  The  managers  will  have  to  insist  on  trying 
the  case  according  to  the  rules  of  evidence. 

The  Pbesiding  Officer.  If  the  witness  is  properly  qualified  as  an 
expert  he  can  certainly  give  his  testimony  as  to  the  value  of  this 
bank;  but  the  Chair  does  not  understand  that  that  necessarily  admits 
as  documentary  evidence  a  paper  which  he  wrote  on  the  subject.  The 
witness  can  use  that  to  refresh  his  memory  and  the  counsel  can  cross- 
examine  him  as  to  each  item  on  it. 

Mr.  WoRTHiNOTON.  I  was  proceeding  in  exactly  that  way.  I  asked 
him  if  he  had  examined  the  bank  and  made  a  report,  and  he  said  he 
had.  I  then  asked  him  to  state  what  he  found  on  examining  that 
bank.  Then  the  manager  objected  and  called  for  the  report,  and  now 
when  it  is  produced  and  I  ask  to  have  it  read  in  evidence  they  object. 
Now,  I  must  go  back  to  where  I  was  when  the  objection  was  made. 
I  would  like  very  much  to  please  them,  but  they  will  have  to  be  a 
little  more  consistent  before  I  can  do  it. 

Mr.  Manager  Sterling.  Let  us  see  who  is  consistent.  We  offered 
the  written  report  made  by  Mr.  Rittenhouse;  counsel  for  the  re- 
spondent objected  and  the  Chair  sustained  the  objection. 

Mr.  WoRTHiNGTON.  I  havc  a  vague  recollection  that  the  report  of 
Mr.  Bittenhouse  is  in  the  record. 

Mr.  Manager  Sterling.  No.    It  was  offered 

Mr.  Wobthington.  Very  well.  Then  I  will  go  back  where  I  was 
when  the  objection  was  made. 

Q.  (By  Mr.  Worthington.)  I  will  ask  you  to  state  when  you 
examined  that  bank  in  the  first  instance  what  you  found  there  and 
what  information  you  acquired  as  to  the  quantities  of  the  different 
kinds  of  coal  there  and  the  value. — A.  My  first  examination,  which 
was  purely  estimated  ? 

Q.  Yes.  I  want  that  first,  and  then  I  will  follow  it  up  with  the 
second.  I  understand  that  you  may  look  at  your  reports  or  any 
memoranda  you  made  at  the  time  for  the  purpose  of  reireshing  your 
memory. — A.  I  can  not  remember  the  exact  figures.  I  want  to  say, 
sir,  that  I  accepted  the  figures  as  given  to  me  by  Mr.  Robertson's 
representative — I  do  not  recall  his  name — as  to  the  tonnage,  which  I 
placed  at  that  time  at  85,000  tons. 

Q.  That  was  on  the  first  visit? — A.  That  was  on  the  first  visit;  yes* 

Q.  Do  you  mean  85,000  gross  tons,  or  coal  ? — A.  Eighty-five  thou- 
sand gross  tons. 

Q.  That  many  tons  of  culm  t — A.  Made  up  of  13,850  tons  of  slate, 
20,740  tons  of  dirt,  1,338  tons  of  nut  coal,  1,825  tons  of  pea,  6,825" 
tons  of  buckwheat,  17,000  tons  of  rice,  and  23,853  tons  of  barley, 
making  a  total— dropping  several  fractions — of  85,0000  tons. 

Q.  Did  you  figure  what  that  was  worth? — ^A.  I  figured  that  at 
that  time  the  total  value  of  the  coal  would  be  $32^99.99  on  the 
ground. 

Q.  Go  on  and  tell  about  your  second  investigation.  What  was  the 
difference  between  the  manner  in  which  you  made  your  examination 
the  second  time  and  the  way  you  made  it  the  first  time? — A.  My  first 
examination  was  purely  guesswork.     I  looked  the  bank  over  and 
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examined  the  culm  and  made  this  estimate  which  I  have  just  read. 
On  the  second  estimate  I  was  directed  by  Mr.  Belin  to  have  a  survey 
made,  and  I  employed  Mr.  Smith,  of  tlie  firm  of  Smith  &  Wells,  of 
Wilkes-Barre,  to  make  the  survey.  I  used  his  figures  for  the  tonnage. 
I  made  the  test,  however,  myself.  In  my  second  test,  which  I  think  is 
fairly  accurate,  I  subdivided  the  bank  into  two  parts.  I  found  that 
one  portion  of  the  bank  was  much  richer  than  the  other.  Therefore 
I  drew  an  imaginary  line  across  and  called  that  bank — or,  rather,  we 
surveyed  it  and  we  called  it  15  per  cent  of  the  total. 

Q.  Can  you  see  this  map  opposite  you  on  the  wall,  the  map  of  that 
bank? — A.  Yes,  sir. 

Q.  You  are  looking  at  the  wrong  one,  I  think. — A.  That  is  the  one 
I  am  looking  at,  over  there. 

Q.  Could  you  show  where  that  line  was  drawn?-rA.  Very  close  to 
it;  yes. 

Q.  I  wish  you  would  go  and  do  it,  then.  Take  a  pencil  and  draw, 
in  imagination,  the  line  as  near  as  you  can. — A.  (Witness  indicating 
on  map.)  There  was  a  channel  cut  out  here,  where  they  had  a  con- 
veyor line  down  here.  This  was  partly  washed  out  on  both  sides, 
and,  as  I  recall  it  now,  this  portion  in  here  [indicating]  up  to  a  point, 
I  would  say,  along  there  somewhere  [indicating],  was  what  I  called 
the  old  bank ;  and  from  there  on,  up ;  this  portion  over  here,  I  call 
the  new  bank. 

Q.  Which  do  you  say  was  the  richer? — ^A.  This  was  [indicating]. 

Q.  The  old  bank  ?— A.  The  old  bank. 

Q.  That  is  enough.    Now  please  go  back  to  the  witness  stand. 

The  witness  did  so. 

Q.  Do  you  notice  on  the  map  what  is  called  the  conical  dump? 
Can  vou  see  it  from  where  you  are  ?  It  is  in  the  southwest  comer  ? — 
A.  Yes,  sir. 

Q.  Do  you  include  that  in  what  you  call  the  richer  part? — A. 
No,  sir. 

Q.  Now,  go  on,  please.  You  say  you  divided  it  into  two  parts, 
and  you  gave  different  figures  on  the  two  different  parts? 

The  Presiding  Officer.  The  Chair  would  inquire  whether  it  is 
desired  to  finish  the  examination  of  this  witness  at  this  sitting.  If  so, 
it  will  be  necessary  to  extend  the  time. 

Mr.  WoRTHiNGTON.  No ;  it  will  take  some  little  time  further  to 
conclude. 

Mr.  Manager  Sterling.  I  would  like  to  ask  counsel  if  they  will 
not  submit  those  reports  to  us  in  the  meantime.  It  will  save  time 
to-morrow. 

Mr.  WoRTHiNGTON.  Certainly. 

Mr.  Manager  Sterling.  We  will  be  glad  to  have  them. 

Mr.  Smoot.  I  move  that  the  Senate,  sitting  as  a  Court  of  Impeach- 
ment, do  now  adjourn. 

The  PREsmiNo  Officer.  It  is  not  necessary  to  make  the  motion. 
The  Chair  will  declare  that,  the  hour  of  6  o'clock  having  arrived,  the 
Senate  sitting  for  the  trial  of  Articles  of  Impeachment  stands  ad- 
journed until  1.30  o'clock  to-morrow. 

Thereupon  the  managers  on  the  part  of  the  House,  the  respondent, 
and  his  counsel  withdrew. 
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TUESDAY,  PECEMBEB  17,  1912. 

In  the  Senate  of  the  United  States. 

The  Presiding  Officer  (Mr.  Bacon)  having  announced  that  the 
time  had  arrived  for  the  consideration  of  the  articles  of  impeachment 
against  Robert  W.  Archbald,  the  respondent  appeared  with  his  coun- 
sel, Mr.  Worthington,  Mr.  Simpson,  and  Mr.  Robert  W.  Archbald.  jr. 

The  managers  on  the  part  of  trie  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

The  Presiding  Officer.  The  Secretary  will  read  the  Journal  of 
the  last  sitting  of  the  Senate  as  a  Court  of  Impeachment. 

The  Secretary  read  the  Journal  of  Monday's  proceedings  of  the 
Senate  sitting  as  a  Court  of  Impeachment 

The  Presiding  Officer.  Are  there  any  inaccuracies  in  the  Jour- 
nal ?    If  not,  it  will  stand  approved. 

Counsel  for  the  respondent  will  proceed. 

Mr.  Worthington.  Mr.  President,  when  the  Senate,  sitting  as  a 
Court  of  Impeachment,  adjourned  yesterday,  Mr.  Saums  was  under 
direct  examination.  I  should  be  very  glad  if  he  might  be  allowed  to 
stand  aside  for  the  present.  We  have  a  number  of  gentlemen  here 
whose  time  is  of  great  importance,  and  we  should  like  to  examine 
them  first. 

Mr.  Manager  Sterling.  I  understand  Mr.  Saums  is  not  to  be 
excused. 

Mr.  Worthington.  No;  he  is  not  to  be  excused.  My  direct  exam- 
ination has  hot  been  finished. 

Mr.  President,  I  wish  to  introduce  Mr.  M.  J.  Martin,  of  the  Scran- 
ton  bar,  who  is  associated  in  the  defense  of  Judge  Archbald,  and  who 
has  been  kept  away  thus  far  by  circumstances  over  which  he  had  no 
control. 

The  Presiding  Officbr.  The  name  of  Mr.  Martin  will  be  entered 
in  the  record  as  of  counsel  for  the  respondent. 

Mr.  Worthington.  I  ask  that  Col.  Phillips  be  called. 

Reese  A.  Phillips,  heretofore  sworn,  was  recalled,  and  was  further 
examined,  and  testined  as  follows: 

Q,  (By  Mr.  Worthington.)  Did  you  have  a  conversation  with 
Christopher  G.  Boland  after  the  Truesdale  meeting  you  told  us  about 
on  the  5th  of  October,  1911  ? — ^A.  Yes,  sir. 

Q.  How  long  after  that  ? — A.  Two  or  three  weeks. 

Q.  I  want  to  ask  you  what  took  place  at  that  conversation ;  if  there 
was  anything  said  on  the  subject  of  the  claim  of  the  Marian  Coal 
Co.  against  the  railroad  company? — A.  Yes,  sir. 

Mr.  Manager  Floyd.  We  object.  Counsel  is  inquiring  about  a 
subsequent  transaction,  and  is  asking  about  something  that  Mr.  Bo- 
land said  to  him,  the  witness.  We  fail  to  see  wherein  that  could  be 
material  or  in  rebuttal  of  anything  we  have  brought  out. 

Mr.  Worthington.  Mr.  JPresident,  the  Truesdale  conference, 
which,  of  course,  the  Chair  will  remember,  when  Mr.  Watson  pre- 
sented his  claim  to  the  president  of  the  Lackawanna  road  and  other 
officials,  was  held  on  the  5th  of  October ;  and  the  evidence  shows  that 
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shortly  after  that  time,  Mr.  Watson  ceased  to  have  anything  to  do 
with  tnat  matter. 

There  is  also  in  evidence  here  a  letter  written  by  Jud^e  Archbald 
dated  the  13th  of  November,  addressed  to  C.  G.  feolana,  under  tihe 
name  of  "  My  Dear  Christy,"  in  which  he  refers  to  the  interview  he 
had  with  an  official  of  the  Lackawanna  road,  in  presenting  this  claim. 
Mr.  Loomis  being  the  person  referred  to,  and  informing  Mr.  Bolana 
that  his  efforts  are  unsuccessful. 

We  stated  in  the  opening  here  that  we  expect  to  show  before  we 
get  through  with  this  case  that  Christopher  G.  Boland,  after  Mr. 
Watson  had  ceased  to  have  anything  to  do  with  this  matter,  came  to 
Judge  Archbald  and  implored  him  to  go  on  and  try  to  bring  about 
a  settlement,  because  the  troubles  with  the  railroad  company  were 
affecting  the  mind  of  his  brother  William  P.  Boland.  Now  we  wish 
to  show  that  at  the  same  time  and  before  this  letter  of  November  13 
was  written,  Christopher  G.  Boland  came  to  the  official  of  the  rail- 
road company  and  urged  -  a  settlement  upon  precisely  the  same 
grounds. 

Now,  since  Mr.  Boland  has  been  upon  the  stand  here  to  substan- 
tiate the  claim  of  the  managers  that  the  whole  effort  on  the  part  of 
Judge  Archbald  to  bring  about  this  settlement  was  for  the  purpose 
of  using  his  influence  with  the  railroad  company  to  get  them  to  pay 
.something  that  they  did  not  owe,  I  think  it  is  very  important  for  us 
and  proper  for  us  to  be  allowed  to  show  that  Chrfstopher  G.  Boland 
himself  went  to  the  railroad  company  and  was  making  the  repre- 
sentations at  the  same  time  without  any  intervention  of  Judge  Arch- 
bald. 

I  read  from  page  412  the  ruling  the  Chair  made  at  the  time : 

The  President  pbo  tempore.  Do  the  managers  expect  to  connect  Judge  Arch- 
bald  with  this  particular  matter  In  any  way? 

Mr.  Manager  Flotd.  With  this  particular  proposition  that  was  made  we  da 
not.  This  was  a  proposition  made  by  Mr.  Boland  on  his  own  responsibility 
after  the  negotiations  in  which  Judge  Archbald  had  participated  had  entirely 
failed. 

The  President  fro  tempore.  It  is  not  the  purpose,  then,  to  hold  Judge  Arch- 
bald responsible? 

Mr.  Manager  Floyd.  Not  to  hold  him  responsible  in  any  way  for  this  par- 
ticular transaction. 

The  President  pro  tempore.  The  testimony  on  the  part  of  the  managers 
might  be  admitted,  in  the  opinion  of  the  Chair,  to  complete  their  witness. 

and  then  he  went  on  to  tell 

The  PREsmiNG  Officer.  What  page  is  that? 

Mr.  WoRTHiNGTON.  Page  412,  about  the  top  of  the  page. 

On  page  411,  the  middle  of  the  page,  appears  the  question  on  which 
this  discussion  arose: 

Q.  (By  Mr.  Manager  Floyd.)  Did  you,  in  conferring  with  the  officers  of  the 
Delaware,  Lackawanna  &  Western  Railroad  Co.,  namely,  Mr.  Phillips  and  Mr. 
Loomis,  make  a  proposition  of  settlement  to  either  of  them  and  did  they  make  a 
counter  proposition  to  you?    If  so,  state  what  the  propositions  were. 

That  was  objected  to,  and  was  held  to  be  competent. 

Now,  we  want  to  give  Mr.  Phillips's  account  of  that  conversation, 
which  is  important  oecause  Christopher  G.  Boland  was  allowed  to 
testify  to  it,  and  more  important  for  the  reasons  I  have  stated. 

The  Presiding  Officer.  The  Chair  will  hear  from  the  manager. 
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Mr.  Manager  Floyd.  Now,  Mr.  President,  we  think  it  would  be 
perfectly  competent  to  prove  by  Mr.  Boland-; 

The  Freshing  Officer.  If  the  manager  will  permit,  the  Chair  will 
ask  the  Reporter  to  read  the  question. 

The  Reporter  read  the  question,  as  follows : 

Q.  I  want  to  ask  you  what  took  place  at  that  conversation;  if  there  was  any- 
thing said  on  the  subject  of  the  claim  of  the  Marian  Coal  Go.  against  the  rail- 
road company. 

Mr.  Manager  Floyd.  Now,  Mr.  President,  we  think  it  would  be 
competent  for  them  to  prove  by  Mr.  Boland  what  he  may  have  said, 
but  counsel  is  seeking  to  prove  by  this  witness  some  conversation  or 
conference  between  this  witness  and  Mr.  Boland.  It  does  not  seem 
to  me  that  that  kind  of  testimony  is  admissible,  unless  its  purpose  be 
to  contradict  something  Mr.  Boland  said  about  it.  If  that  is  his 
purpose,  then  it  might  and  I  think  would  be  admissible,  but  if  it  is 
simply  to  confirm  something  that  Mr.  Boland  said  it  is  in  the  nature 
of  purely  hearsay,  and  would  not  be  admissible.  That  is  why  we 
object  to  it.  ' 

The  Presiding  Officer.  The  Chair  would  inquire  of  counsel  if  it 
is  proposed  by  this  testimony  to  contradict  what  Mr.  Boland  said  t 

Mr.  WoRTHiNGTON.  It  is  to  give  a  very  different  account  of  the 
same  conversation  he  was  asked  about. 

The  PRBsmiNG  Officer.  Is  it  for  the  purpose  of  contradicting  him? 
.    Mr.  WoRTHiNGTON.  Yes,  sir. 

The  PRBsmiNG  Officer.  The  Chair  does  not  know  what  the  evi- 
dence is  to  be. 

Mr.  WoRTHiNGTON.  I  have  stated  the  substance  of  the  evidence. 
I  have  said  that  we  offered  to  prove  that  Mr.^  Boland  implored  Mr. 
Phillips  to  bring  about  a  settlement  of  the  claim  of  the  Marian  Coal 
Co.  against  the  railroad  company,  not  because  of  anything  Mr. 
Boland  said  there,  but  because  the  troubles  of  the  Marian  Coal  Co. 
were  affecting  his  brother's  mindj  and  he  implored  him  on  account 
of  his  feeling  for  his  brother  to  bring  about  a  settlement  of  the  claim. 

Th^  Chair  must  remember  that  we  expect  to  prove  that  at  almost 
the  identical  time  Mr.  Boland  was  making  the  same  sort  of  an  appeal 
to  Judge  Archbald  to  induce  him  to  go  to  see  Mr.  Loomis  on 
this  last  occasion,  and  then  comes  here — ^well,  I  will  not  say  what  he 
comes  here  for.    That  is  apparent. 

The  Presiding  Officer.  If  it  is  for  the  purpose  of  contradicting  a 
witness,  the  counsel  would  have  the  right  to  proceed. 

Mr.  Manager  Flotd.  As  I  understand  the  conversation,  the  matter 
to  which  counsel  for  the  respondent  refers  he  himself  objected,  and 
we  were  permitted  only  to  prove  that  there  was  a  proposition  sub- 
mitted, and  the  amount.  That  is  my  recollection  of  the  matter  and 
the  conversation.  What  was  said,  what  was  discussed,  was  excluded, 
and  only  the  mere  fact  that  a  proposition  was  made  was  admitted, 
and  the  witness  was  allowed  to  state  the  amount. 

The  Presiding  Officer.  The  Chair  finds  upon  reference  to  the 
page  stated  by  the  counsel  that  the  witness  was  not  permitted  to  go 
into  the  details  of  the  conversation,  but  only  to  state  the  fact.  The 
Chair  thinks,  however,  that,  without  going  into  the  matter  in  detail, 
counsel  should  be  permitted  to  prove  any  fact  that  would  tend  to 
contradict  the  testimony  of  a  former  witness. 
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Mr.  Wo^'^^iNQfON.  In  that  case  I  must  lead  the  witness's  mind  to 
the  precise  point  instead  of  asking  him  to  state  what  occurred. 

The  Presiding  Officer.  Yes. 

Q.  (By  Mr.  Worthington.)  State  whether  at  that  interview  any- 
thing was  said  by  Christopher  G.  Boland  in  reference  to  the  reason 
why  he  wanted  the  claim  settled. — ^A.  Yes,  sir. 

Q.  What  was  it? — ^A.  He  stated  that  his  brother 

Mr.  Manager  Flotd.  We  object. 

The  Pressing  Officer.  If  counsel  would  call  attention  to  the  par- 
ticular testimony  that  this  is  intended  to  contradict,  the  Chair  would 
be  in  a  better  position  to  rule  upon  it.  The  simple  fact  of  a  conver- 
sation was  all  that  was  proved  before. 

Mr.  Worthington.  I  understand  him  to  say  that  is  all  he  did — 
that  he  went  there  and  made  a  proposition. 

Mr.  Manager  Floyd.  It  was  all  he  was  permitted  to  say. 

Mr.  Worthington.  It  seems  to  me  if  they  were  allowed  to  prove 
that  he  went  there  and  made  a  proposition,  he  ought  to  be  allowed 
to  finish  the  sentence.  If  he  said,  "We  went  there  and  made  the 
proposition  because,"  I  think  he  ought  not  to  be  cut  oflf  at  the 
"  because." 

The  Presiding  Officer.  The  Chair  will  admit  the  testimony. 

Q.  (By  Mr.  Worthington.)  State  any  reason  Mr.  Christopher  G. 
Boland  gave  you  on  that  occasion  for  wishing  to  have  the  claim  of 
the  Marian  Coal  Co.  against  the  railroad  company  settled. — ^A.  He 
stated  in  a  very  affecting  way,  with  tears  rolling  and  coursing  down 
his  cheeks,  that  he  was  worried  and  fretting  about  his  brother  Will ; 
that  he  was  afraid  he  would  lose  his  mind. 

The  Presiding  Officer.  The  Chair  limits  it  to  the  distinct  propo- 
sition as  to  what  the  witness  proposed,  and  the  reason  he  gave  for  it ; 
not  all  the  possibilities. 

Mr.  Worthington.  I  hope  the  Chair  did  not  misunderstand  me. 
I  claim  only  that  he  ought  to  be  permitted  to  finish  the  sentence. 
When  he  said  he  made  his  proposition  and  he  wanted  it  carried 
through  "  because,"  we  ought  to  be  allowed  to  follow  up  the  word 
"  because,"  and  this  is  following  it  up. 

The  Presiding  Officer.  The  Chair  thinks  the  witness  could  not 
go  further  than  the  rule  would  permit.  He  can  state  what  he  de- 
sired and  his  reason,  without  going  into  the  detailed  conversation. 
If  it  was  because  of  the  interest  of  his  brother,  it  would  be  sufficient 
for  him  to  state  that. 

Mr.  Worthington.  With  that  ruling  of  the  Chair,  I  have  nothing 
further  to  ask  the  witness. 

The  Presiding  Officer.  It  would  be  an  interminable  matter  if  all 
possible  conversations  of  the  parties  were  admitted. 

Mr.  Manager  Floyd.  We  have  no  questions,  Mr.  President. 

Mr.  Worthington.  Mr.  President,  I  feel  bound  to  ask  this  witness 
a  question,  since  he  is  here. 

[To  the  witness.]  Do  not  answer  for  the  present. 

Having  tendered  him  as  a  witness,  I  feel  bound  to  ask  him  whether 
he  was  to  receive  any  of  the  $60,000  that  has  been  referred  to  in  tke 
testimony  ? 

Mr.  Manager  Floyd.  We  object. 

The  Presiding  Officer.  The  Chair  thinks 

Mr.  Worthington.  I  do  not  want  it  said  hereafter  that  we  brought 
him  here  and  did  not  offer  to  ask  him  that  question. 
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The  Pkesiding  Officer.  If  he  should  say  "  no,"  that  would  be  an 
issue  upon  which  the  other  side  would  be  justified  in  introducing  evi- 
dence.   There  would  be  no  termination  to  a  proceeding  of  that  kind. 

Mr.  WoRTHiNGTON.  Very  well.  Then  I  have  no  further  questions 
to  ask. 

Mr.  Manager  Floyd.  We  have  no  questions. 

Mr.  WoRTHiNGTON.  Call  Maj.  Warren. 

Everett  Warren,  being  duly  sworn,  was  examined  and  testified  as 
follows : 

Q.  (By  Mr.  Worthington.)  Where  do  you  reside? — A.  I  reside 
in  the  city  of  Scranton,  Pa. 

Q.  WTiat  is  your  profession? — A.  I  am  a  practicing  lawyer,  in 
general  practice. 

Q.  In  Scranton? — A.  In  Scranton  and  elsewhere. 

Q.  How  long  have  you  been  practicing  there  and  elsewhere? — A. 
I  have  been  practicing  law  for  a  little  over  30  years. 

Q.  And  mainly  in  Scranton? — ^A.  I  should  say  mainly  in  Scran- 
ton ;  yes,  sir. 

Q.  And  to  what  other  bailiwicks  has  your  practice  extended  ? — A. 
I  have  tried  cases  in  other  counties  than  Lackawanna  County,  which 
is  the  county  of  which  Scranton  is  the  county  seat,  and  in  several 
counties  in  the  State  and  in  the  Federal  courts  in  Pennsylvania  and, 
indeed,  in  some  other  jurisdictions. 

Q.  Are  you  in  practice  by  yourself  or  in  a  firm? — A.  I  am  now 
a  member  of  the  firm  of  Warren,  Knapp  &  O'Malley. 

Q.  Composed  of  whom  besides  yourself? — A.  Composed  of  my- 
self, Judge  Knapp,  Mr.  O'Malley,  and  Mr.  Hill. 

Q.  How  long  nave  you  been  a  member  of  that  firm? — ^A.  The 
firm  was  changed  after  the  death  of  Judge  Willard,  the  senior  mem- 
ber of  the  firm,  in  1910.  The  firm  had  been  Willard,  Warren  & 
Knapp  for  a  good  many  years^  except  while  he  was  a  member  of  the 
Superior  Court  of  Pennsylvania. 

Q.  In  a  very  general  waVj  what  is  the  nature  of  your  practice? — 
A.  We  have  a  general  practice  up  in  the  provinces :  I  might  say,  we 
run  the  whole  gamut  of  the  law.  We  represent  in  Scranton  the  Erie 
Railroad  as  its  local  counsel,  the  Hillside  Coal  &  Iron  Co.,  the  capi- 
tal stock  of  which  I  understand  is  controlled  by  the  Erie. 

Mr.  Manager  Clayton.  I  should  like  to  know  from  the  respond- 
ent's counsel  the  purpose  of  interrogating  the  witness  in  detail  about 
his  business.  I  suppose  he  intends  to  ask  him  about  the  character 
of  Judge  Archbald,  to  which  we  have  no  objection;  but  to  go  into  the 
character  of  this  witness,  giving  an  account  of  his  business  and  giv- 
ing the  range  of  it  and  the  scope  of  it,  we  do  not  think  is  proper.  We 
think  he  should  come  at  once  to  the  character  of  the  judge,  and  unless 
respondent's  counsel  can  indicate  the  purpose  of  the  range  of  this  ex- 
ammation  and  the  necessibr  for  it,  we  shall  have  to  object. 

Mr.  Worthington.  As  1  had  finished  all  I  wished  to  ask  the  wit- 
ness on  that  point,  I  will  not  reply  to  the  manager's  objection. 

The  Presiding  Officer.  The  Chair  would  suggest  that  that  line 
of  inquiry  is  certainly  not  elucidating  any  issue,  and  will  very  largely 
encumber  the  record  if  it  is  pursued  in  each  case,  a  possibility  it 
might  be  well  to  try  to  avoid. 

Mr.  Worthington.  As  I  have  already  said,  Mr.  President,  since 
I  have  already  asked  all  I  intend  to  ask  on  that  line,  I  will  not  make 
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any  argument  upon  it.  If  the  question  arises  hereafter,  I  may  want 
to  be  heard  upon  it  The  learned  manager  assumed  that  I  aid  not 
intend  to  ask  this  witness  anything  except  about  the  character  of 
Judge  Archbald. 

Mr.  Manager  Clayton.  I  did  not  indulge  in  any  such  assumption, 
but  I  thought  that  was  what  counsel  was  next  going  into;  and  I 
made  the  objection  so  that  the  court  could  direct  the  attention  of 
•counsel  for  the  respondent  to  the  point  to  which  the  manager  has 
directed  it,  so  my  brother  might  not  be  guilty  of  that  error  hereafter. 

Mr.  WoRTHiNGTON.  When  I  am  convicted  by  the  court,  I  will 
plead  guilty. 

Q.  (By  Mr.  Worthington.)  Are  you  acquainted  with  Judge  Arch- 
bald  ? — A.  I  am  very  well  acquainted  with  him. 

Q.  In  a  general  way,  what  is  the  nature  of  your  acquaintance  with 
him? — A.  I  have  known  Judge  Archbald  ever  since  I  was  a  small 
boy.  I  have  been  before  him  in  a  great  many  causes.  As  I  was 
saying:  when  objection  was  made,  I  am  in  general  practice  and  I  have 
been  In  very  active  practice,  and,  generally  speaking,  for  the  last 
20  or  26  years.  I  have  been  the  trial  lawyer  of  the  firm ;  I  do  not 
mean  to  say  exclusively,  but  generally,  and  as  such  I  have  been 
before  Judge  Archbald  in  many,  many  cases. 

Mr.  Manager  Norris.  I  want  to  renew  the  objection. 

The  PREsmiNG  Officer.  The  Chair  thinks  that  the  personal  history 
of  the  witness  is  not  a  matter  that  is  at  issue  here,  or  his  personal 
character  or  professional  work. 

Mr.  Manager  Clayton.  Mr.  President,  may  I  say 

The  PREsroiNG  Officer.  The  Chair  sustains  the  objection. 

Mr.  Manager  Clayton.  I  want  to  say  that  this  witness  is  a  lawyer 
and  ou^t  not  to  offend  against  the  ruling  of  the  Chair. 

Mr.  Worthington.  I  insist  that  everything  this  witness  has  testi- 
fied to  is  proper  and  competent  from  our  point  of  view. 

This  witness,  Mr.  President,  is  one  who  contributed  to  that  purs^ 
and  is  it  not  important  for  us  to  show  what  were  his  relations  to 
Judge  Archbald,  so  that  the  Senate  may  judffe  whether  it  was  in- 
tended as  an  honorable  and  proper  gift  or  as  a  oribe? 

The  Presiding  Officer.  Yes. 

Mr.  WoRTHiGNTON.  It  is  on  that  line,  among  others,  that  I  am 
examining  this  witness. 

The  Presiding  Officer.  If  counsel  will  confine  himself  within 
those  limitations  he  will  be  proceeding  in  order.    He  may  proceed. 

Q.  (By  Mr.  Worthington.)  Tell  us  whether  or  not  you  did  con- 
tribute to  the  purse  that  was  presented  to  Judge  Archbald  in  1910 
before  he  went  to  Europe  ? — A.  I  did ;  yes,  sir. 

Q.  Tell  us  the  circumstances  of  it? — A.  I  want  to  say  that  that 
purse  originated  with  some  of  his  friends  at  the  bar.  I  can  not  now 
recall  just  the  particular  person  who  suggested  it  to  me,  but  I  remem- 
ber that  at  one  time  some  of  us  were  together  in  one  of  the  anterooms 
waiting  for  the  court  to  meet.  I  remember  the  occasion.  We  had 
been  advised  that  his  wife's  relatives — I  can  not  remember  now  what^ 
the  relationship  was — ^invited  them  to  go  to  Europe  at  the  expense 
of  this  relative  of  Mrs.  Archbald,  and  I  remember  the  suggestion 
was  made  that  it  would  be  very  desirable  for  us  to  do  something 
to  make  it  at  least  enjoyable  to  the  judge.  We  knew  he  had  not 
been  there,  and  we  knew  something  of  nis  life,  something  of  his 
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frugality,  et  cetera.  Various  suggestions  were  made,  and  finally  it 
was  thought  desirable  that  we  should  try  to  raise  a  purse.  The  un- 
derstanding, of  course,  was  that  it  was  not  to  be  known  to  him  or 
from  whom  the  purse  arranged  for  came. 

I  contributed  to  this  proposition.    I  remember  talking  with  some 
!  of  my  brethern  at  the  bar.    I  remember  asking  the  clerS,  as  he  had 

I  more  time  than  we  did,  that  he  communicate  with  some  of  the  gen- 

tlemen around  the  district  whom  he  knew  and  felt  would  desire  to  be 
contributors,  and  I  think  he  did  so. 

Q.  Now,  Maj.  Warren,  I  want  to  ask  you  to  tell  us  from  your 
long  acquaintance  with  Judge  Archbald  and  your  observation  of  him 
as  a  judge  what  were  his  principal  characteristics  as  a  judge  as  to 
integrity,  ability,  and  industry. 

Mr.  Manager  Norris.  Mr.  I*resident,  I  object  to  the  question  as 
immaterial  and  irrelevant.  The  counsel  has  a  right  to  ask  the  witness 
as  to  reputation,  but  I  do  not  believe  he  can  go  oeyond  that. 

Mr.  WoRTHiNGTON.  Mx.  President,  I  would  not  be  prepared  to 
-  argue  this  matter  except  for  a  word  or  two  that  fell  from  the  Chair 
the  other  day  when  a  witness  who  had  volunteered  a  statement  about 
Judge  Archbald's  character  was  upon  the  stand. 

While  I  recognize  the  fact  that  in  the  ordinary  tribunals  and  in 
ordinary  cases  you  are  confined  in  asking  about  the  reputation  of  a 
party  to  a  formal  stereotyped  question  as  to  what  his  reputation  is  in 
the  community  in  which  he  lives  and  whether  it  is  good  or  bad.  and 
you  stop  there,  which  amounts  to  nothing,  I  contend  that*  in  this 
case  no  such  rule  is  applicable  or  ought  to  be  applied  and  that 
Senators  who  are  to  vote  upon  the  question  of  the  guilt  or  inno- 
cence of  Judge  Archbald  ought  to  loiow  a  little  more  about  him 
than  that  and  ought  to  know  what  kind  of  a  judge  he  is  and  what 
kind  of  a  man  he  IS. 

I  do  not  mean  to  go  into  great  detail  about  it;  I  could  have  this 
witness  say  all  that  I  expect  to  have  him  say  in  less  time  than  I  have 
been  talking  about  it,  but  inasmuch  as  I  expect  to  ask  the  same 
(][uestion  of  several  other  witnesses  who  are  here  in  attendance,  long 
life  associates  at  the  bench  and  bar  and  in  private  of  Judge  Arch- 
bald, I  would  like  to  take  up  the  time  of  the  Senator  for  a  moment 
or  two  in  stating  why  in  this  case  we  think  the  rule  should  be  more 
liberal. 

I  have  examined  the  history  of  this  matter  in  other  impeachment 
cases.  I  have  here  the  report  of  the  trial  of  Judge  Chase,  who  was, 
as  you,  Mr.  President,  well  know,  a  member  of  the  Supreme  Court 
of  the  United  States  ana  was  tried  in  the  Senate  charged  with  various 
offenses  in  his  judicial  character.  On  page  297  of  this  book  I  find 
what  I  shall  read;  and  I  should  remind  the  Chair  and  the  Senate 
that  in  this  trial,  which  took  place  in  1805,  there  were  in  the  Senate 
as  Members  of  the  Senate  and  as  counsel  in  the  case  men  who  had 
been  members  of  the  Constitutional  Convention  which  framed  our 
Constitution  and  who  were  presumed  to  have  some  idea  of  what  was 
meant  by  the  impeachment  clauses  of  the  Constitution. 

I  find  this  sort  of  examination  by  Mr.  Harper,  one  of  the  counsel 
for  Judge  Chase : 

Mr.  Harper.  Please  to  inform  this  houornble  court  whether  you  are  accus- 
tomed to  practice  law  in  the  courts  where  Judge  Chase  presides. 
Mr.  Pttrvtance.  I  am,  sir. 

81525— S.  Doc.  1140,  vol  1, 62-3 56 
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Mr.  Harpeb.  Is  it  not  his  practice  frequently  to  interrupt  counsel? 

Mr.  PuBViANGE.  I  think  so;  but  I  always  attributed  it  to  his  quickness  of 
apprehension,  which  induced  him  rather  to  anticipate  counsel  than  to  listen  to 
them ;  this  I  always  ascribed  to  his  superior  sagacity. 

Mr.  Harper.  Have  you  seen  any  difference  in  his  interruptions  between  coun- 
sel with  whom  he  was  supposed  to  be  on  ill  terms  and  those  with  whom  he  was 
on  good  terms? 

Mr.  PuBViANCE.  I  never  observed  any  difference  in  his  conduct  arising  from 
a  consideration  of  persons,  but  it  always  appeared  to  me  to  arise  from  tbe 
manner  in  which  gentlemen  treated  the  subject  (Trial  of  Samuel  Chase,  Vol. 
I,  p.  303.) 

I  happened  upon  that  passage  in  opening  the  book  at  random  and 
I  give  it  as  a  sample  of  what  is  there. 

I  have  here  the  record  of  the  impeachment  trial  of  Judge  Peck, 
district  judge  of  the  United  States,  whose  trial  occurred  m  1831. 
He  was  charged  with  having  punished  a  lawyer  for  criticizing  one 
of  his  opinions.  I  find  this  precise  question  was  raised  there  and 
this  is  the  way  it  was  disposed  of.  A  lawyer,  the  Hon.  Spender 
Pettis,  was  unaer  examination.  I  read  from  page  211  of  the  report 
of  the  trial,  published  at  the  close  of  it,  in  1833. 

A.  I  have  practiced  before  him  ever  since  he  has  been  on  the  bench. 

The  witness  had  said  that  he  practiced  law  before  Judge  Peck. 

Q.  Does  not  his  manner  usually  become  more  earnest  as  he  proceeds  in  the 
course  of  an  extensive  discussion? 

This  was  objected  to  as  a  leading  question,  and  in  that  form  it  was 
waived. 

Q.  What  is  the  effect  on  Judge  Peck's  manner,  when  delivering  an  extended 
answer  to  a  protracted  argument  at  the  bar  (for  this  argument  had  occupied 
two  days),  I  ask,  what  is  his  usual  manner  in  such  cases,  as  he  advances? — 
A.  His  usual  manner,  w^hen  he  says  but  little,  and  does  not  speak  at  length, 
is  very  mild,  smooth,  and  easy ;  but  it  always  occurred  to  me  as  a  fault  in  the 
Judge  that,  in  delivering  an  opinion  at  great  length,  he  becomes  warm,  and 
gesticulates  much.  I  remember  many  cases  of  this  kind;  and  this  manner 
struck  me  very  forcibly;  his  usual  manner  is  to  become  much  excited,  and  to 
use  a  great  deal  of  gesture. 

Q.  Have  you  known  the  judge  long  and  well? — A.  Ever. since  I  have  been  in 
Missouri.  I  am  intimately  acquainted  with  him.  (Report  of  the  trial  of  James 
H.  Peck,  p.  211.) 

There  was  a  situation  presented  in  that  case  which  was  exactly 
what  we  have  here.    Then  this  question  was  asked : 

Q.  Is  his  disposition  that  of  an  arbitrary  and  oppressive  man? 

Mr.  Buchanan.  Wc  object  to  that  question. 

Mr.  WiBT.  Do  you?    Then  we  must  take  a  question  upon  it. 

(Here  a  discussion  took  place  between  the  managers  and  the  counsel,  when 
the  form  of  the  question  was  changed.) 

Q.  What  is  the  habitual  disposition  of  the  Judge  as  to  mildness  and  patience 
or  arbitrary  and  oppressive  propensities? — A.  I  always  viewed  him  as  one  among 
the  mildest  men  I  ever  knew  in  my  life.  He  is  very  patient  in  the  arguments 
held  before  him  and  in  all  that  I  know  of  him.  He  is  a  man  who  shows  firm- 
ness, however,  on  all  occasions.  He  is  very  firm  but  very  mild  In  his  disposi- 
tion. In  these  remarks  I  speak  of  Judge  Peck  both  in  his  Judicial  and  his 
private  character.     (Report  of  the  trial  of  James  H.  Peck,  p.  211.) 

Now,  Mr.  President,  the  chairman  of  the  managers  in  that  case 
was  Mr.  Buchanan,  who  at  that  time  held  the  office  my  distin- 
guished friend  holds  here  now  as  chairman  of  the  Judiciary  Com- 
mittee of  the  House.  I  need  not  sav  anything  as  to  who  the  counsel 
was — ^Mr.  Wirt,  who  with  Mr.  Buchanan  framed  that  question  as  a 


IMPEACHMENT  OF  BOBBBT  W.   ABOHBALD.  883 

proper  one  to  be  asked — nor  need  I  remind  the  Senate  that  among 
the  Senators  learned  in  the  law  was  Daniel  Webster,  at  that  time 
chairman  of  the  Judiciary  Committee  of  the  Senate. 

But,  Mr.  President,  going  far  beyond  what  I  have  given  is  the 
decision  of  the  Senate  itself  in  a  vote  taken  during  the  trial  of  Sec- 
retary Belknap.  I  read  from  page  261  of  the  report  of  that  trial 
as  published  by  authority  of  Congress.  It  will  be  remembered^  of 
course,  that  Mr.  Belknap  was  charged  simply  with  having  received 
bribes  while  he  was  Secretary  of  War  from  one  who  it  was  claimed 
he  had  appointed  to  office  where  he  had  large  opportunities  to  make 
money,  something  in  the  nature  of  selling  suflers'  supplies.  This 
question  arose  in  the  examination  of  a  witness  in  that  case : 

Q.  From  all  you  know  of  the  subject,  and  from  all  you  know  of  Gen.  Belknap, 
I  ask  you  what  has  been  the  general  character  of  his  administration  of  the 
War  Department? 

Mr.  Manager  Jenks.  Stop.  The  objection  I  make  to  that  is  that  a  witness 
must  testify  to  character  instead  of  to  the  specific  acts  of  this  man  or  general 
acts.  He  must  know  what  has  been  said  by  those  who  are  familiar  with  his 
administration  in  that  office,  instead  of  how  has  he  done  the  business. 

Mr.  Black.  It  is  character  in  the  sense  of  reputation  we  are  asking  about. 

Mr.  Manager  Jenks.  It  is  character  in  the  sense  of  reputation  that  you 
should  confine  yourself  to. 

Mr.  Manager  Hoab.  We  understand,  also,  that  it  should  be  the  opposite  of  the 
particular  offense  charged.  If  a  man  is  charged  with  adultery,  his  reputation 
for  chastity;  if  he  is  charged  with  perjury,  his  reputation  for  veracity.  We 
suppose  the  question  should  be :  "  What  is  the  reputation  of  the  Secretary  for 
official  integrity?**  (Congressional  Record;  containing  the  proceedings  of  the 
Senate  sitting  for  the  trial  of  William  W.  Belknap,  p.  261.) 

That  is  what  these  learned  managers  say  we  should  be  tied  down  to 
in  this  case. 

Mr.  Cabpenteb  (to  the  witness).  Answer  the  question. 

The  Witness.  I  ask  the  question  to  be  read. 

The  question  was  read  by  the  Reporter. 

Mr.  Manager  Hoar  (to  Mr.  Cari>enter).  That  question,  we  understand,  you 
modify. 

Mr.  Carpenter.  No  ;  we  do  not. 

Mr.  Manager  Jenks.  It  must  not  be  the  i)ersonal  knowledge  of  the  witness, 
but  reputation. 

Mr.  Manager  McMahon.  **  What  do  other  people  say  of  him?  "  is  the  question. 

Mr.  Carpenter.  That  opens  up  a  very  large  question,  which  I  am  certainly 
in  no  condition  even  to  state  to-day.  We  shall  claim,  when  we  come  to  s\mi 
up  this  case,  that  the  general  management  of  the  War  Department  by  Gen. 
Belknap  is  a  proper  subject  of  consideration ;  that  if  they  could  establish  this 
particular  charge  we  could  still  prove  the  general  management  and  official 
conduct  of  the  department,  and  then  appeal  to  the  Senate  upon  the  whole 
record  of  the  administration  of  that  office  whether  this  man  shall  be  driven 
out  into  a  little  corner  of  his  life  or  whether  his  wl^ole  conduct  in  the  office 
is  to  be  considered. 

Mr.  Manager  Hoar.  We  do  not  understand  that  it  is  competent  to  prove  by 
a  subordinate  officer  in  the  Army,  as  an  expert,  the  general  character  of  the 
administration  of  a  great  officer  of  state.  There  is  no  such  thing  as  an  expert 
in  such  an  administration.  We  object  to  the  question  unless  it  is  limited  to 
the  reputation  of  the  Secretary  for  official  Integrity. 

Mr.  Black.  For  integrity. 

Mr.  Manager  Hoar.  Well,  you  may  leave  out  the  word  "official"  if  you 
prefer.    We  will  not  object. 

The  President  pro  tempore.  Does  the  counsel  modify  the  question? 

Mr.  Carpenter.  No,  sir. 

Mr.  Manager  Hoar.  Then  we  object  to  it. 

The  President  pro  tkmpore.  Objection  is  made.  The  question  will  be  read 
by  the  Reporter. 

The  question  was  read,  as  follows: 
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Q.  From  all  you  know  of  the  subject  and  from  all  you  know  of  Gen. 
Belknap,  I  ask  you  what  has  been  the  general  character  of  his  administration 
of  the  War  Department? 

The  President  pro  tempore.  The  question  is,  Shall  this  interrogatory  be 
admitted? 

The  question  was  decided  in  the  affirmative.  ( Ck)ngresslonal  Record;  con- 
taining the  proceedings  of  the  Senate  sitting  for  trial  of  William  W.  Belknap, 
p.  261.) 

It  appears  there  was  not  even  enough  opposition  to  the  question  in 
the  Senate  to  bring  about  a  vote,  and  tnat  the  Senate  practically 
unanimously  held  that  it  was  competent  to  go  into  the  general  admin- 
istration of  the  War  Department  by  Gen.  Belknap. 

The  Presiding  Officer.  The  Chair  will  inquire  the  page. 

Mr.  WoRTHiKGTON.  I  stated  the  page  when  I  began.  It  is  page 
261. 

Now,  that  remark  of  Mr.  Carpenter,  Mr.  President,  was  a  hint  of 
what  he  proposed  to  go  on  and  show  if  it  was  necessary,  but  it  does 
not  seem  to  have  been  necessary,  because  the  Senate  admitted  the 
evidence  at  once. 

I  ask  you  to  remember,  Mr.  President,  that  we  are  not  trying  this 
case  before  a  jury.  We  are  trying  this  case  before  a  tribunal  which 
is  the  judge  of  the  law  and  the  judge  of  the  facts,  and  the  tribunal 
which  is  to  inflict  the  sentence  as  well.  The  question  when  we  come 
to  the  end  of  this  case  will  not  be  simply  whether  certain  things  are 
proved  against  Judge  Archbald  which  he  should  not  have  done  but 
as  to  the  character  of  the  man,  and  upon  the  whole  evidence  and  the 
whole  case  what  judgment  should  be  rendered,  not  only  whether  the 
respondent  shall  be  removed  from  the  honorable  position  he  has  held 
so  long  as  a  Federal  jud^e,  but  whether  there  shall  be  put  upon  him 
the  brand  of  infamy  as  oeing  not  fit  ever  to  hold  office  of  any  kind 
under  the  Government  of  the  United  States.  When  my  distinguished 
friend  here,  the  chairman  of  the  managers,  was  district  attorney  of 
the  United  States  in  Alabama,  prosecuting  oflFenders  in  the  time  of 
the  Cleveland  administration,  I  know  that  with  his  big  heart,  if  any 
man  had  been  brought  up  for  sentence  who  was  the  meanest  man  who 
ever  crawled  around  his  district,  and  had  oflfered  to  show  it  was  the 
first  offense  or  something  else  that  might  affect  the  mind  of  the  court 
in  sentencing  the  accused,  it  would  not  have  been  denied. 

The  question  which  the  Senate  is  to  determine  at  the  end  of  this 
case  is  not  the  mere  question  whether  this  or  that  thing  is  proved, 
but  whether  upon  the  whole,  taking  into  consideration  tne  character 
of  the  man,  the  good  that  he  has  done,  the  kind  of  judge  that  he  is, 
what  the  people  in  and  about  Scran  ton  think  of  him  and  know  of 
him,  he  shall  oe  deprived  of  office,  and  be  held  forever  incapable  of 
showing  his  head  as  a  reputable  man,  because  of  the  contention  that 
has  been  made  here  that  he  is  not  fit  to  hold  any  office  of  any  kind 
under  the  Government  of  the  United  States. 

Xow,  one  thing  more,  it  seems  to  me,  takes  this  entirely  out  of  the 
considerations  which  are  invoked  in  ordinary  courts  of  justice  when 
a  similar  Question  arises.  When  our  forefathers  framed  this  Con- 
stitution or  ours,  they  put  into  it  the  provision  that  the  trial  of  per- 
sons accused  of  crime  shall  take  place  in  the  districts  where  the 
crime  was  committed.  I  do  not  know  how  well  inanj^  of  us  remember 
the  origin  of  that  clause  in  the  original  Constitution.    It  was  be- 
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cause  in  the  time  of  Henry  VIII  a  statute  had  been  enacted  which 
had  become  obsolete  at  the  time  of  the  Revolutionary  War,  or  just 
before  that,  when  the  Parliament  of  England  undertook  to  revive  it 
and  to  take  the  early  patriots  of  1774  and  1775  to  England  for  trial. 
The  fact  is  that  when  Gen.  Gates  set  out  from  Boston,  the  18th  of 
April,  1775,  with  that  detachment  which  marched  to  Lexington  and 
Concord,  one  object  of  that  expedition  was  to  arrest  John  Hancock 
and  Samuel  Adams,  who  were  living  in  a  house  near  Lexington,  and 
that  Paul  Revere  came  down  to  them  on  his  celebrated  ride,  and  they 
got  out  just  in  time  to  escape  capture.  The  purpose  of  that  raid  was, 
among  other  things^  to  arrest  those  men  and  take  them  to  England  for 
trial,  mstead  of  bemg^  tried  in  Massachusetts,  where  they  lived  and 
had  committed  the  onenses,  and  where  everybody  knew  what  kind 
of  men  they  were. 

Because  of  that  this  clause  was  put  in  the  Constitution  of  the 
United  States,  and  when  the  Constitution  was  before  the  State  con- 
ventions for  ratification  objection  was  made  to  it  because  it  did  not 
provide  that  accused  persons  should  be  tried  by  a  jury  of  the  vicinage. 

Let  me  recall  what  was  said  in  one  of  those  State  conventions. 
Everybody  will  recall  what  was  in  the  minds^  of  all  our  forefathers 
at  the  time.  This  was  said  by  Mr.  Tredwell  in  the  convention  held 
in  New  York  for  the  purpose  of  considering  the  ratification  of  the 
Constitution : 

Have  we  not  neglected  to  secure  to  ourselves  the  weighty  matters  of  judg- 
ment or  justice  by  empowering  the  General  Government  to  establish  one  su- 
preme and  as  many  Inferior  courts  as  they  please,  whose  proceedings  they  have 
a  right  to  fix  and  regulate  as  they  shall  think  fit,  so  that  we  are  ignorant 
whether  they  shall  be  according  to  the  common,  civil,  the  Jewish,  or  Turkish 
law?  What  better  provisions  have  we  made  for  mercy,  when  a  man  for  ig- 
norantly  passing  a  counterfeit  Ck)ntinental  note  or  bill  of  credit  is  liable  to  be 
dragged  to  a  distant  county,  two  or  three  hundred  miles  from  home,  deprived 
of  the  support  and  assistance  of  friends,  to  be  tried  by  a  strange  jury,  ignorant 
of  his  character,  ignorant  of  the  character  of  the  witnesses,  unable  to  contra- 
dict any  false  testimony  brought  against  him  by  their  own  knowledge  of  facts, 
and  with  whom  the  prisoner  being  unacquainted,  he  must  be  deprived  totally 
of  the  benefit  of  his  challenge?  And,  besides  all  that,  he  may  be  exposed  to 
lose  his  life  merely  for  want  of  property  to  carry  his  witnesses  to  such  a 
distance.     (2  EUiott's  Debates,  400.) 

Now,  Mr.  President,  in  this  case  the  trial  has  to  be  here  in  the 
Senate  Chamber.  This  defendant  can  not  have  the  benefit  of  being 
tried  by  his  neighbors,  the  people  who  know  him  and  know  the  wit- 
nesses against  him.  In  that  case,  I  think  it  safe  to  say,  the  trial 
would  not  have  lasted  24  hours. 

We  can  not  take  the  Senate  to  Scranton,  but  we  do  want  to  bring 
to  this  trial  the  atmosphere  of  Scranton  so  far  as  relates  to  Judge 
Archbald's  reputation,  and,  as  far  as  we  can,  give  him  the  benefit 
of  that  which  the  meanest  criminal  throughout  the  Union  has — to 
be  tried  in  the  place  where  the  crime  was  committed  and  among  peo- 
ple who  know  him  and  who  know  those  who  testifv  against  him. 
We  can  not  go  there,  where  the  witnesses  generally  know  the  man. 
We  want  Senators  to  know  what  the  men  who  have  spent  their  lives 
in  and  around  Scranton  practicing  before  Judge  Archbald — ^his 
neighbors  and  friends — ^thmk  of  him  and  what  nis  reputation  is 
thronphont  the  whole  State  of  Pennsylvania. 
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Let  me,  in  conclusion,  remind  the  Senate  of  something  that  has 
been  said  in  this  case  on  the  question  of  the  rules  of  evidence,  I 
refer  first  to  what  was  said  by  Mr.  Manager  Webb,  on  page  135 : 

Mr.  President,  later  on,  I  think,  it  wiU  be  developed  that  it  will  be  absolutely 
necessary  to  ask  the  Senate  to  cross-examine  this  witness.  I  shall  conform 
as  far  as  possible  to  the  ordinary  rules  In  an  ordinary  court,  but,  of  course,  we 
realize  that  this  court  has  no  limits  as  to  its  discretion  as  to  what  evidence 
shall  be  introduced. 

So  again,  on  page  153,  Mr.  Manager  Clayton,  in  arguing  against 
some  objection  we  had  made  as  to  the  admissibility  of  evidence,  said: 

It  is  said  by  some  of  the  writers  that  this  court  renders. a  mixed  verdict; 
that  is,  in  reaching  a  verdict  and  judgment  the  court  pronounce  both  ui>on  the 
law  and  the  evidence  in  the  case. 

Mr.  President,  that  at  once  lifts  this  tribunal  above  the  atmosphere  of  a 
mere  petty  courthouse  trial,  where  a  $5  pettifogging  lawyer  may  undertake 
in  the  defense  of  a  criminal  to  interpose  all  sorts  of  technical  objections,  and 
where  the  judge  is  to  pass  upon  the  law  and  the  Jury  upon  the  facts.  This 
is  a  different  tribunal  from  that.  It  is  higher  than  that.  This  tribunal  wants 
to  know  all  the  facts. 

Mr.  President,  I  would  not  do  myself  the  discredit  nor  would  I  reflect  ui)on 
the  Intelligence  nor  the  good  intentions  of  this  great  body  by  suggesting  that 
the  public  wish  to  know  all  the  facts  j)ertiiiniug  to  the  conduct  of  their  high 
judicial  officer.    This  Is  more  than  a  mere  petty  criminal  case. 

I  could  follow  with  more  to  the  same  effect,  scattered  through  this 
record.  I  submit  that  in  determining  the  great  question  in  this 
case,  as  to  what  kind  of  a  man  this  is  w^ho  is  on  trial,  the  Senate 
ought  to  know  not  only  the  mere  naked  fact  as  to  whether  his  reputa- 
tion is  good  or  bad,  but  what  manner  of  man  he  is,  what  kind  of  a 
man  he  is  known  to  be  to  these  gentlemen  who  have  known  him  so 
well  during  the  28  long  vears  he  nas  been  on  the  bench,  and  in  order 
that  the  Senate  may  ju3ge  whether  it  is  likely  that  he  would  have 
gone  to  see  Mr.  Brownell  for  the  purpose  of  making.  Mr.  Brownell 
think  that  if  he  granted  him  some  sort  of  a  favor  he  would  decide 
cases  in  his  favor  oef ore  the  great  Commerce  Court,  or  as  to  whether 
he  would  have  gone  to  Mr.  Richards  on  behalf  of  poor  Warnke  and 
ask  him  to  give  Mr.  Warnke  anotlier  hearing,  with  the  expectation 
that  Mr.  Richards  would  do  that  for  Mr.  Warnke  with  the  under- 
standing implied  or  expressed  that  he  would  get  paid  for  it  when 
some  01  the  Reading  Co.' cases  would  come  up  in  the  Commerce 
Court. 

On  this  ground,  Mr.  President,  I  submit  that  we  ought  to  have 
more  than  the  mere  naked  formal  question  I  have  referred  to.  We 
do  not  ask  that  the  witness  go  very  far  or  take  much  time,  but  we 
want  to  show  what  the  witnesses  know  of  this  man,  so  that  the 
Senate  may  sit  as  nearly  as  possible  in  the  same  position  they  would 
be  in  if  they  were  citizens  of  Scranton,  sitting  m  Scranton,  to  try 
this  case. 

Mr.  Manager  Norris.  Mr.  President,  counsel  has  wandered  very 
far  afield,  it  seems  to  me,  in  this  proposition,  and  is  attempting  to 
carry  the  Senate  away  from  the  real  issue  that  is  to  be  determined 
here.  In  the  first  two  impeachment  cases  that  he  cites  tried  in  the 
Senate  the  question  involved  the  very  issue  that  was  to  be  deter- 
mined. The  charge  in  each  of  those  cases  was  a  usurpation  of  power. 
The  conduct  of  Judge  Chase  on  the  bench  as  a  judge  and  the  method 
of  his  demeanor  there  were  in  issue,  and  the  questions  asked  and  the 
answers  admitted  by  the  Senate  bear  directly  on  the  issue  involved. 


IMPEACHMENT  OF   ROBEBT   W.   ABCHBALD.  887 

There  is  no  such  issue  involved  here.  There  will  be  no  objection 
on  the  part  of  the  managers  to  the  proper  questions  that  are  admis- 
sible in  every  court  of  justice  as  to  tne  character  of  a  defendant. 
Everyone  must  concede  that  the  question  the  counsel  has  now  pro- 
pounded to  the  witness  is  not  such  a  (question. 

Moreover,  one  of  the  charges  in  this  case,  perhaps  several  of  them, 
relates  to  the  Delaware  &  Lackawanna  Railway.  The  witness,  as  it 
is  alreadv  in  evidence,  is  one  of  the  attorneys  of  that  corporation. 
He  is  asKed  now  a  Question  that,  under  any  circumstances  in  any 
court  of  justice,  would  not  be  admissible.  The  attorney  of  one  of 
the  parties  named  in  the  indictment  is  asked  now  to  state  whether 
Judge  Archbald  is  a  good  or  a  bad  judge. 

Mr.  President,  if  we  start  out  in  this  direction  there  will  be  no  end 
to  this  trial.  If  this  question  is  proper,  then  it  is  proper  to  follow 
this  man's  court  decisions  from  the  time  he  was  a  judge  of  the  State 
court  in  Pennsylvania,  years  and  years  ago,  up  to  the  present  time. 
It  will  be  proper  to  take  every  case  and  follow  it  from  its  inception 
to  its  ending,  whether  in  that  court  or  in  a  superior  court.  It  would 
be  absolutely  a  limitless  range  that  would  never  end. 

All  courts,  as  far  as  I  know,  without  any  exception,  have  confined 
this  kind  of  questions  to  the  reputation  of  the  man  in  the  neighbor- 
hood where  he  resides  pertaining  to  the  particular  thing  at  issue. 

If  we  were  allowed  and  if  they  are  allowed  to  go  into  this  ques- 
tion, more  than  a  thousand  witnesses  could  properly  be  examined  on 
this  question.  As  I  said,  it  is  leading  the  Senate  away  from  the 
issue.  It  seems  to  me  that  counsel  for  the  respondent  in  his  argu- 
ment is  trying  to  take  the  Senate  away  from  the  issue  that  is  here 
at  stake. 

Now,  Mr.  President,  I  should  like  to  have  the  Reporter  read  the 
question  to  which  objection  has  been  made,  so  that  it  may  appear 
just  exactly  what  it  is. 

The  Presiding  Ofticer.  The  question  will  be  read  by  the  Reporter. 

The  Reporter  read  the  question,  as  follows : 

Q.  Now,  MaJ.  Wnrren,  I  want  to  ask  you  to  tell  us  from  your  long  ac- 
quaintance with  Judge  Archbald  and  your  obseryation  of  him  as  a  judge,  what 
were  his  principal  characteristics  as  a  judge  as  to  Integrity,  ability,  and 
industry. 

Mr.  Manager  Norris.  Mr.  President,  just  think  of  the  question! 
It  IS  what  is  the  witness's  opinion  as  to  his  characteristics  as  a  judge. 
There  is  no  charge  made  here  that  on  the  bench  he  is  abusive,  as  there 
were  in  the  cases  the  counsel  has  cited  us  to.  There  is  no  charge 
made  here  that  as  a  judge  he  is  wild  and  abuses  witnesses  or  attor- 
neys, or  that  he  takes  any  advantage  in  that  respect  of  his  judicial 
position.  That  is  not  chared.  Yet  the  witness,  an  attorney  repre- 
senting one  of  the  corporations  with  whom  some  of  the  wrongdoings 
and  misbehaviors  are  alleged  to  have  been  committed,  is  asked  to  state 
his  opinion  as  to  his  integrity  as  a  judge. 

It  seems  to  me,  Mr.  President,  it  is  so  plain  on  the  face  of  it  that  it 
does  not  need  argument  and  ought  not  to  receive  a  moment's  con- 
sideration. 

I  would  be  glad  to  have  Manager  Clayton  say  a  few  words  on  the 
subject.  He  has  given  some  attention  to  this  particular  branch  of  the 
case. 
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Mr.  Manager  Clayton.  Mr.  President,  it  is  perhaps  unnecessary 
for  me  to  state  the  general  rules  governing  the  admission  of  character 
testimony,  and  perhaps  it  is  also  unnecessary  for  me  to  state  the 
questions  which  have  generally  been  propounded  in  such  matters 
of  inquiry  and  recognized  as  proper  in  places  where  character  is 
put  in  issue.  '      ^ 

I  may  say,  Mr.  President,  in  the  beginning  that  we  have  not  con- 
troverted the  good  character  of  Judge  Archbald.  Perhaps  if  we 
had  controverted  that  a  larger  range  would  be  permissible  for  the 
respondent  in  reply  to  that  controversy  raised  by  the  managers. 
But  the  managers  have  not  raised  that  question. 

So,  Mr.  President,  I  take  it  that  the  rules  of  evidence  are  to  be 
applied  by  the  Senate  in  this  case,  first,  for  the  purpose  of  doing 
justice  both  to  the  managers  who  represent  the  accusation,  the  House 
of  Representatives — or  the  people,  if  you  please — or  the  Government 
of  the  United  States,  if  you  please — and  of  also  doing  justice  to  this 
respondent.  Secondarily^  and  perhaps  just  as  important,  these  rules 
are  for  the  expeditious  disposition  of  the  cause.  It  is  not  to  militate 
against  the  doing  of  justice  in  this  case  that  we  raise  this  question. 
We  say  that  justice  can  be  done  within  the  rules  which  permit  ordi- 
nary questions  which  are  asked  in  ordinary  cases  about  character, 
and  the  answers  thereto.  There  is  enough  latitude  in  that  to  do  jus- 
tice to  both  sides  in  this  controversy,  especially  to  the  respondent, 
where  the  managers  have  not  assailed  his  character  by  introducing 
evidence  for  that  specific  purpose. 

Mr.  President,  the  next  reason,  to  which  I  have  adverted,  is  for  the 
dispatch  of  this  case.  Any  rule  looking  to  the  speedy  termination 
of  this  case  ought  to  be  enforced  unless  its  relaxation  would  favor  the 
doing  of  more  ample  justice  to  all  parties  concerned.  In  this  case 
I  take  it  that  the  Senate  will  consider  the  respondent  as  having  gotten 
all  he  is  entitled  to  when  he  proves  by  those  who  know  him  the  fact 
that  they  know  him ;  the  fact  that  they  know  his  general  reputation, 
and  that  his  general  reputation  and  his  character,  predicated  upon 
that  general  reputation,  is  good.  We  have  not  controverted  that, 
and  therefore  it  does  not  seem  to  me  that  there  is  any  necessity  here 
for  the  enlargement  of  the  rule. 

Mr.  President,  the  cases  referred  to  by  the  learned  counsel  for  the 
respondent  are  not  applicable  here.  Of  course  we  know"  that  there 
are  no  two  cases  alike.  I  need  not  remind  so  good  a  lawyer  as  the 
one  who  now  occupies  the  chair  that  there  are  rarely  ever  any  cases 
exactly  parallel.  I  have  no  doubt  that  the  present  occupant  of  the 
chair,  as  well  as  other  good  lawyers,  are  frequently  wearied  by  the 
expression  of  the  small-case  lawyers  who  come  into  the  courts  and 
say  that  they  have  a  case  "  on  all  fours  "  with  the  case  pending. 

That  is,  Mr.  President,  hardly  ever  true.  The  "  all- fours  'lawyer 
and  the  "  parallel "  lawyer  lose  sight  of  the  principles  involved  in 
the  case.  The  question  that  a  lawyer  and  a  judge  wants  to  know  is 
not  so  much  what  was  said  in  Smith  v.  Jones  or  Brown  v.  Jenkins, 
but  he  wants  to  know  the  reason.  There  may  be  parity  of  reason, 
and  that  decision  may  be  persuasive  by  reason  of  the  parity  of  reason- 
ing and  logic  enunciated  in  the  particular  case  which  is  brought  to 
the  attention  of  the  court,  but,  after  all,  Mr.  President,  the  question 
is  the  trial  of  the  case  at  bar,  the  particular  question  at  bar.  So  let 
us  examine  these  cases  to  which  the  counsel  has  referred. 
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Take,  first,  the  Belknap  case.  There  is  no  parity  of  reasoning 
here,  and  if  there  were,  Mr.  President,  I  may  say  that  that  was  a 
case  decided  by  the  Senate  at  one  time,  and  counsel  might  as  well 
invoke  the  verdict  in  that  case  as  a  precedent  for  acquittal  here  as 
to  invoke  any  other  ruling  in  that  case  for  the  guidance  of  the  Senate 
here. 

There  is  no  reason  here  for  such  a  claim.  We  have  not  charged  that 
while  actually  sitting  on  the  bench  Judge  Archbald  was  guilty  of 
these  several  misbehaviors.  We  have  charged  misbehaviors  when  he 
was  not  sitting  on  the  bench.  The  whole  case  is  his  misbehavior 
aside  from  the  discharge  of  his  mere  official  duties  while  actually 
sitting,  to  wit,  dickering  with  parties  litigant,  or  probable  parties 
litigant,  in  the  matter  of  acquirmg  culm  dumps  to  make  money,  and 
i<o  on  through  the  list  of  charges.  The  only  case  which  it  could  be 
said  by  any  sort  of  stretch  relates  to  his  act  as  judge  on  the  bench, 
as  I  remember  the  articles,  is  the  appointment  of  the  jury  commis- 
sioner. It  is  not  even  charged  that  he  did  that  while  on  the  bench ; 
it  is  not  charged  that  he  did  that  while  he  was  judge  of  the  Com- 
merce Court,  but  during  his  incumbency  in  the  office  of  district 
judge  he  aj)pointed  a  railroad  attorney  to  be  jury  commissioner. 

Mr.  President,  in  the  case  of  Judge  Chase,  his  demeanor  on  the 
bench  was  in  issue.  Therefore  it  was  perhaps  proper  to  inquire  as 
to  his  general  demeanor  on  the  bench.  That  comes  up  to  the  rule 
of  evidence  as  laid  down  in  the  hornbooks,  Greenleai  and  others, 
that  the  question  of  character  must  be  responsive  to  the  particular 
charge;  and  that  rule  was  invoked,  I  think,  in  some  of  the  cases 
cited. 

In  this  case  there  is  no  charge  that  Judge  Archbald  demeaned  him- 
self with  ill  temper  or  that  he  was  drunk  while  on  the  bench  or  that 
he  was  guilty  or  profanity  while  on  the  bench,  as  there  was  in  the 
case  of  Judge  Pickering  and  in  the  case  of  Judge  Peck.  I  do  not 
now  recall  whether  the  counsel  referred  to  that  as  a  case  in  point. 

Mr.  WoRTHiNGTON.  I  citcd  from  the  Peck  case.  ^ 

Mr.  Manager  Clayton.  In  that  case  the  Chair  knows  that  the 
accusation  against  Judge  Peck  was  the  imprisonment  of  a  lawyer 
for  contempt  of  court.  Mr.  President,  I  fail  to  see  the  parallel  be- 
tween that  case  and  this  case  here.  This  case  here  is  the  conduct  of 
the  judge.  Every  one  of  the  charges,  with  possibly  the  exception  I 
have  named,  relates  solely  to  what  this  judge  did  while  not  sitting  as 

Mr.  President,  I  do  not  think  it  necessary  to  detain  the  Senate 
longer.  I  insist  that  inasmuch  as  his  good  character  is  not  con- 
troverted this  range  of  examination  sought  here  by  the  counsel  is 
not  permissible.  If  it  be  permissible,  Mr.  President,  I  respectfully 
suggest  that  it  will  be  well-nigh  interminable.  The  Senate  will 
have  to  end  some  time  or  other  an  examination  so  latitudinarian  in 
its  scope. 

Mr.  WoRTHiNGTON.  Mr.  President,  so  far  as  showing 

Mr.  Manager  Norris.  Mr.  President,  is  not  the  discussion  On  this 
subject  ended  now  ?  Is  not  any  further  debate  out  of  order  under  the 
rule? 

Mr.  WORTHINGTON.  I  Certainly  am  surprised  to  hear  that  argument 
made  from  that  side  of  this  Chamber  now.    There  has  not  been 

The  Presiding  OrFiCER.  The  Chair  will  hear  counsel. 
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Mr.  Manager  Nobris.  The  managers  are  entitled  to  the  closing,  as  I 
understand. 

The  Presiding  Officer.  The  Chair  will  hear  the  counsel  for  the  re- 
spondent. 

Mr.  WoRTHiNGTON.  Mr.  President,  what  has  been  said  makes  it 
necessary  for  me  to  remind  the  Senate  just  in  a  general  way  of  what 
these  charges  are.  Besides  the  charge  that  Judge  Archbald  entered 
into  negotiations  with  railroad  companies  for  the  purpose  of  purchas- 
ing their  coal  property,  or  some  of  it,  the  charge  is  that  he  used  his 
influence  as  a  judge — that  is  the  language  of  the  articles — that,  being 
a  judge  of  the  Commerce  Court  and  having  the  cases  of  those  railroad 
companies  pending  before  him,  he  used  his  influence  as  a  judge  of 
that  court  to  negotiate  favorable  arrangements  with  them. 

As  to  the  Boland  note,  you  will  remember  that  the  charge  there  is 
that  Judge  Archbald  allowed  that  note  to  be  taken  for  discount  to 
persons  who  had  suits  pending  in  his  court  for  the  purpose  of  having 
it  negotiated,  for  the  purpose  of  getting  his  judicial  action  in  their 
favor. 

So  as  to  the  Kissinger  note.  The  charge  there  is  that  when  Judge 
Archbald  sat  on  the  trial  of  those  insurance  company  cases  he  had 
negotiations  with  Kissinger,  and  that  immediately  aft^r  the  close  of 
the  trial  he  indorsed  the  note  and  got  something  for  it,  the  implica- 
tion being  that  he  acted  in  that  case  in  favor  of  Kissinger  and  was 
rewarded  for  it  in  that  way. 

So  as  to  the  Woodward  appointment,  which  has  already  been  re- 
ferred to,  which  was  clearly  a  judicial  act. 

Then  remember,  Mr.  President,  the  Bruce  case.  There  the  charge 
is  that  the  judge  corruptly  entered  into  negotiations  with  counsel 
who  were  on  one  side  of  the  case  after  the  case  had  been  argued  and 
while  the  court  was  considering  its  opinion,  while  he  was  engaged  in 
writing  the  opinion. 

Then,  as  to  the  raising  of  the  purse,  the  charge  is  that  he  corruptly 
received  a  sum  of  money  from  a  number  of  the  members  of  the  bar 
who  had  cases  bef ora  him,  meaning  nothing  more  nor  less  than  that 
he  received  that  money  with  the  understanding  that  those  who  gave 
it  would  benefit  by  his  judicial  action. 

If  we  have  not  enough  there,  Mr.  President,  here  is  the  very 
opening  statement  made  by  Mr.  Manager  Clayton,  found  on  page 
111  of  the  record  in  this  proceeding: 

lu  short,  Mr.  President,  he  has  attempted  by  various  transactions  to  com- 
mercialize his  potentiality  as  judge,  and  has  not  hesitated  to  use  his  official 
power  and  influence  to  drive  bargains  with  those  who  had  or  had  had  or  would 
probably  have  litigation  before  his  court.  He  has  degraded  his  high  office,  has 
destroyed  the  confidence  of  the  public  in  his  Judicial  integrity. 

Mr.  Manager  Clayton.  May  I  remind  counsel  that  that  was  just 
a  conclusion  of  the  statement,  not  of  the  articles  of  impeachment  at 
all,  by  way  of  argument  or  ornamentation  to  the  manager's  address 
to  the  Senate  ? 

Mr.  WoRTHiNGTON.  The  learned  manager  forgets  that  is  his  open- 
ing statement  to  the  Senate  of  what  he  was  going  to  prove  and  claim 
in  this  trial — and  not  a  quotation  from  the  articles  of  impeach- 
ment— which  he  now  seems  to  think  it  is  his  best  policy  to  say  that 
he  has  not  any  idea  of  proving  or  claiming. 
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Mr.  Manager  Clayton.  I  wish  the  learned  counsel  for  the  respond- 
ent would  accept  the  view  of  the  law  in  this  case  that  the  manager 
holds.  There  would  be  very  little  trouble  about  reaching  a  conclusion 
as  to  the  facts  if  he  would  assent  to  my  law.  I  am  glad  to  be  quoted 
with  approval  by  him,  Mr.  President." 

Mr.  WoRTHiNGTON.  I  would  find  it  very  difficult  to  assent  to  my 
friend's  judgment  of  the  law,  because  I  would  not  know  whether  to 
take  what  he  said  then  or  what  he  says  now.' 

Mr.  President,  the  managers  have  entirely  missed  the  point  of  the 
previous  impeachment  cases  from  which  I  have  read.  I  read  from 
them  for  the  purpose  of  showing  that  you  are  not  limited  to  evidence 
of  reputation.  In  each  one  of  those  cases  the  lawyer  who  testified 
about  the  judge  was  permitted  to  tell — in  one  case  by  agreement  of 
the  managers  and  counsel  after  objection  had  been  made  and  in  the 
other  by  a  formal  vote  of  the  Senate — his  experience  with  the  judge 
on  the  trial  of  cases  before  him.  Now,  we  want  to  hear  from  the 
men  who  have  practiced  before  Judge  Archbald  during  28  years 
what  has  been  tneir  experience  as  to  nis  being  a  partial  or  an  im- 
partial, a  fair-minded,  an  honorable,  and  an  upright  judge  and  man. 

My  friend  says  that  this  witness  is  a  member  of  the  bar  who  has 
represented  some  of  the  railroad  companies.  That  goes  to  the  weight 
oi  his  evidence,  if  the  managers  think  that  the  Senate  will  be  affected 
by  that  5  but  we  are  to  follow  this,  Mr.  President,  by  a  number  of 
other  witnesses  as  to  whom  no  such  imputation  as  that  can  be  made 
or  suggested  by  anybody;  and  if  the  evidence  is  admissible  at  all,  it 
is  admissible  as  to  every  witness  who  can  testify  to  it.  As  to  the 
witness's  relations  with  the  judge  or  with  railroad  companies  that 
may  be  argued  when  we  get  through  as  to  the  weight  of  the  evidence. 

Now,  I  submit,  Mr.  President,  that,  in  view  of  the  conclusion  that 
may  be  arrived  at  in  this  case  and  as  to  which  the  learned  managers 
have  not  seen  fit  to  mention  anything,  and  for  the  reasons  formally 
adjudicated  to  be  sufficient  by  the  Senate  in  the  Belknap  case,  we 
ought  to  be  allowed  to  so  into  the  question  of  the  general  character- 
istics of  Judge  Archbald  so  far  as  they  relate  to  matters  which  are 
under  investigation  here. 

As  to  the  length  of  time  that  will  be  taken,  we  would  have  been 
through,  Mr.  President,  with  all  that  we  want  to  ask  on  this  subject 
by  this  time  if  the  learned  managers  had  not  made  their  objection. 

The  Presiding  Officer.  The  Chair  is  ready  to  rule  on  the  ques- 
tion now,  unless  the  managers  desire  to  be  heard  further. 

Mr.  Manager  Norris.  I  do  not  care  to  be  heard  if  the  Chair  is 
ready  to  rule. 

The  Presiding  Officer.  The  Chair  will  read  the  question,  in 
order  that  it  may  appear  in  connection  with  the  ruling: 

Q.  Now.  Maj.  Warren,  I  want  to  ask  you  to  teH  us,  from  your  long  ae- 
quo intnnce  with  Judge  Archbald  and  your  observation  of  him  as  a  Judge, 
what  were  his  principal  characteristics  as  a  judge  as  to  integrity,  ability,  and 
industry. 

The  Chair  thinks  there  is,  of  course,  basis  for  the  contention  that 
rules  should  be  liberal  in  practice  in  certain  circumstances.  Never- 
theless, generally,  the  rules  of  law  must  be  applied.  The  Chair 
thinks  that  the  rule,  generally,  as  to  proof  of  character  is,  first,  that 
anyone  who  is  accused  of  misconduct  may  put  in  issue  his  general 
character,  irrespective  of  what  the  charge  is,  because  general  char- 
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acter  always  is  involved  in  any  c^uestion  of  violation  of  law  or  mis- 
behavior. Further,  he  may  put  m  evidence  his  character  as  to  the 
{)articular  quality  or  characteristic  which  will  elucidate  the  particu- 
ar  charge.  With  that  view,  the  Chair  thinks  it  is  perfectly  com- 
petent for  the  counsel  to  prove  the  general  reputation  of  the  respon- 
dent, as  to  whether  or  not  he  bears  a  good  character,  in  the  broadest 
sense  of  that  term,  and  al^o  that  he  may  prove  his  general  reputation 
as  to  the  particular  matter  involved  in  issue. 

Now,  as  the  Chair  understands,  the  particular  matter  involved  here 
is  a  question  of  judicial  integritv.  So  the  Chair  would  not,  if  the 
Senate  approves  the  opinion  of  the  Chair,  limit  the  counsel  to  proof 
of  reputation  for  general  ffood  character,  but  would  recognize  the 
right  of  the  respondent  also  to  prove  his  general  reputation  for 
judicial  integrity.  But  the  Chair  knows  of  no  rule  of  law  which 
permits  a  witness  to  give  his  individual  opinion  of  the  character  of 
an  accused.  If  there  is  any  such  case,  the  Chair  has  failed  absolutely 
to  learn  of  it  in  such  experience  as  he  has  been  fortunate  enough 
to  have. 

This  particular  question  is  as  to  the  opinion  of  the  witness  himself. 
If  the  counsel  would  limit  his  question  to  the  witness's  knowledge 
of  the  general  character  of  the  respondent  for  judicial  integrity,  the 
Chair  would  think  that  was  competent;  but  this  question  not  only 
asks  the  individual  opinion  of  the  witness,  leaving  aside  the  question 
of  general  reputation,  but  it  ^oes  further  and  asks  for  the  opinion 
of  the  witness,  not  only  as  to  mtegrity,  but  as  to  ability  and  mdus- 
try,  none  of  which  characteristics  or  leatures  are  involved,  as  the 
Chair  understands,  in  any  issue  before  the  Senate  at  this  time.  The 
Chair  is  therefore  obliged  to  sustain  the  objection  to  this  particular 
question,  but  will  recognize  the  right  of  the  respondent  to  proceed 
along  the  lines  indicated,  with  every  disposition  to  be  as  liberal  as  the 
rule  will  possibly  permit. 

Mr.  WoRTHiNGTON.  Well,  Mr.  President,  I  will  take  the  matter  up 
in  detail,  and  perhaps  we  will  not  have  any  further  trouble. 

Q.  (By  Mr.  Worthington.)  Maj.  Warren,  are  you  acquainted 
with  the  general  reputation  of  Judge  Archbald  in  that  community 
in  which  he  has  been  a  judge  for  the  last  28  years,  as  to  integrity? — 
A.  I  am,  sir. 

Q.  And  what  is  it? — A.  Good.  I  should  say,  if  I  might  be  per- 
mitted to  amplify  that 

Mr.  Manager  Norms.  No,  Mr.  President 

Mr.  Worthington.  I  do  not  want 

The  Presiding  Officer.  The  witness  will  suspend.  The  Chair 
inquires  what  is  the  objection? 

Mr.  Manager  Norris.  Under  the  ruling  of  the  Chair,  as  I  under- 
stand it,  the  witness  has  no  right  to  go  on  and  give  his  reasons.  He 
has  answered  the  question,  and  that  is  as  far  as  he  has  a  right  to  go 
on  direct  examination. 

Q.  (By  Mr.  Worthington.)  You  say  it  is  good.  That  is  a  general 
expression.    How  good  is  it? 

Mr.  Manager  Norris.  Mr.  President.  I  object  to  the  witness  mak- 
ing any  explanation  of  what  the  word     good  "  means. 

The  Presiding  Officer.  The  Chair  thinks,  while  the  witness  can 
not  make  any  explanation  of  it,  he  can  state  whether  the  reputation 
of  the  respondent  is  moderately  good  or  very  good. 
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Mr.  WoRTHiNOTON.  Or  extra  good. 

The  Presiding  Officer.  Or  excellent. 

Mr.  Manager  Clayton.  We  do  not  object  to  an  adverb  being 
thrown  in. 

Q.  (By  Mr.  Worthington.)  Now,  particularly  as  to  his  judicial 
honor  and  integrity,  what  do  you  know  of  his  reputation  as  to  that  I 

Mr.  Manager  Norris.  Is  not  that  what  the  witness  has  answered  ? 

Mr.  Worthington.  I  asked  him  as  to  Judge  Archbald's  general 
reputation ;  that  is,  as  a  man.  Now,  I  am  asking  the  witness  as  to 
his  reputation  for  integrity  as  a  judge. 

The  Presiding  Officer.  The  former  question  was  as  to  his  general 
reputation,  and  this  one  is  as  to  his  judicial  integrity.  Counsel  can 
inquire  as  to  each,  and  it  makes  no  difference  as  to  the  order. 

Q.  (By  Mr.  Worthington.)  I  want  to  ask  you  particularly  as  to 
what  his  reputation  has  been  during  all  those  years,  and  is  still,  for 
integrity  as  a  judge  ? — A.  Do  I  understand  that  I  must  limit  myself 
to  one  noun  or  a  verb? 

The  Presiding  Officer.  No. 

The  Witness.  I  should  like  to  say  that  it  is  that  of  a  pains- 
taking  

The  Presiding  Officer.  No ;  stop,  Mr.  Witness.  The  witness  will 
answer  the  question  directly  as  to  whether  it  is  good  or  bad. 

The  Witness.  Good. 

The  Presiding  Officer.  He  can  state  how  good  if  he  wishes. 

Q.  (By  Mr.  Worthington.)  I  will  ask  jou  the  question  how  good 
it  is? — ^A.  Of  the  highest  kind;  the  best  kmd. 

Q.  Now,  I  ask  you  a  question  that  may  lead  to  some  detail.  You 
contributed  to  this  purse? — ^A.  I  have  already  said  that  I  did. 

Q.  That  was  in  1910  ? — A.  I  think  in  the  spring  of  1910 ;  yes,  sir. 

Q.  Did  you  try  cases  before  Judge  Archbald  after  that? — ^A.^  I 
tried  two  cases  llefore  him  or  was  associated  in  a  case  before  him 
when  he  was  a  member  of  the  Commerce  Court  after  that.  I  can 
not  recall,  but  I  think  I  tried  a  case  in  the  district  court  in  Scranton 
after  that— I  am  quite  sure  I  did  when  I  come  to  think  of  it. 

Q.  I  want  to  know  whether,  after  you  had  made  that  contribution 
to  him,  you  observed  any  evidence  of  partiality  in  his  treatment  of 
vou? 

Mr.  Manager  Norris.  I  object  to  that  question  as  immaterial  and 
incompetent. 

Mr.  Worthington.  This  is  another  proposition.  The  charge  is 
that  Judge  Archbald  corruptly  received  the  money  from  these  law- 
yers, which  could  only  mean  that  he  favored  them  in  the  subsequent 
trial  of  cases  in  which  they  were  counsel.  To  dispose  of  such  a  propo- 
sition as  that,  after  it  has  been  brought  out  that  the  judge  knew  who 
they  were  and  wrote  them  letters  before  he  came  back  home,  can  I  not 
find  out  from  the  gentlemen  who  contributed  to  the  purse  whether, 
as  a  matter  of  fact,  he  exhibited  any  favor  or  partiality  to  them  after- 
wards, so  that  we  may  know  whether  he  received  that  money  inno- 
cently or  corruptly,  as  the  charge  is? 

Mr.  Manager  Clayton.  Mr.  President 

The  PREsroiNG  OrncER.  The  Chair  thinks,  with  the  permission  of 
the  manager,  unless  there  is  a  particular  charge  of  the  respondent 
having  shown  partiality^  to  a  particular  lawyer  or  a  particular  client, 
that  can  not  be  put  in  issue.  It  is  a  general  matter  only.  If  there 
is  any  charge  in  the  articles  of  impeachment  that  the  respondent  did 
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corruptly  show  partiality  or  preference  to  any  counsel  or  to  any  liti- 
gant, then,  of  course,  that  would  be  a  matter  to  be  proven  by  a  spe- 
cific denial. 

Mr.  WoRTHiNGTON.  How  could  he  receive  it  corruptly  except  on 
the  understanding  that  the  judge  was  to  give  favors  for  it  when 
counsel  came  before  him  in  the  trial  of  cases  ? 

Mr.  Manager  Norris.  Mr.  President,  one  way  to  show  that  he  did 
not  grant  favors,  and  to  show  that  that  is  not  true,  is  to  show  that 
he  did  not  receive  it.  I  submit  to  counsel  that  that  is  the  best  way 
to  show  it,  if  such  is  a  fact.  I  can  not  understand,  Mr.  President, 
why  this  witness  should  be  allowed  to  state  that,  after  he  had  made 
that  contribution,  he  had  received  any  different  treatment  than  he 
had  before,  unless  there  is  somewhere,  in  some  article,  an  allegation 
that  such  had  been  the  case. 

The  Presidikg  Omciai.  The  Chair  has  already  ruled  that  it  is  not 
admissible. 

Mr.  Manager  Norris.  Then  I  have  nothing  further  to  say. 

Mr.  Omver.  Mr.  President,  I  desire  to  submit  a  question. 

The  Presiding  Officer.  The  Senator  from  Pennsylvania  submits 
a  question,  which  will  be  read  to  the  witness  by  the  Secretary. 

The  Secretary  read  as  follows: 

What  was  the  result  in  the  -cases  which  you  argued  before  Judge  Archbald 
after  your  contribution  to  the  fund? 

4 

Mr.  Worthington  and  Mr.  Manager  Clayton  addressed  the  Chair. 

The  Presiding  Officer.  Counsel  will  proceed. 

Mr.  Worthington.  Mr.  President,  I  object  to  that  question  being 
answered  unless  I  am  allowed  to  pursue  the  inquiry  which  I  had  pro- 
pounded to  the  witness. 

The  Presiding  Officer.  If  the  manager  rose  to  object,  the  Chair 
did  not  have  opportunity  to  hear  him. 

Mr.  Manager  Clatton.  The  Chair  has  anticipated  my  purpose. 

The  Presiding  Officer.  No;  the  Chair  did  not  anticipate  the 
manager.    Does  he  desire  to  reply  to  the  suggestion  of  counsel  ? 

Mr.  Manager  Clayton.  I  understand  the  Chair  to  say  that  the 
manager  prooably  had  risen  to  object.  If  I  was  in  error — and  i>er- 
haps  I  was — ^I  may  say,  Mr.  President,  on  mv  own  responsibility,  that 
I  did  rise  for  the  purpose  of  interposing  objection  to  that  question. 
It  involves  the  same  legal  proposition,  the  way  I  view  it,  which  was 
involved  in  the  question  awhile  ago  on  which  the  Chair  ruled.  I 
think  the  Chair  was  correct,  and,  for  the  same  reason,  without  argu- 
ing it,  I  think  this  question  is  objectionable. 

The  Presiding  Officer.  Does  the  counsel  for  the  respondent  wish 
to  be  heard  on  the  question  ? 

Mr.  Worthington.  On  consultation  with  my  colleague,  I  withdraw 
my  objection  to  the  question  being  answered. 

The  Presiding  Officer.  The  Chair  thinks  the  question  is  inadmis- 
sible on  the  same  ground  that  the  other  question  was  ruled  out. 

Mr.  Worthington.  Very  well. 

Q.  (By  Mr.  Worthington.)  Do  you  know  Mr.  Woodward,  the 
jury  commissioner,  who  was  in  that  position  so  long? — A.  I  have 
known  him  for  many  years. 

Q.  Has  there  been  any  complaint,  so  far  as  you  know 

Mr.  Manager  Norris.  Mr.  President,  I  woul^  respectfully  ask  that 
counsel  ask  his  questions  so  that  I  can  hear  them.    I  can  not  hear 
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his  questions.  He  has  his  hand  oyer  on  this  side  of  his  face,  and  I 
can  not  hear  what  he  says. 

Mr.  WoRTHiNGTON.  I  wiU  keep  my  hand  away. 

Mr.  Manager  Nokris.  What  was  the  question? 

Mr.  WoBTHiNGTON.  I  was  about  to  ask  the  witness  whether  he  ob- 
served durinff  the  time  Mr.  Woodward  was  commissioner  any  unfair- 
ness or  complaint  of  unfairness  as  to  the  juries  which  were  drawn  in 
that  way  under  his  administration. 

Mr.  Manager  Norris.  I  object  to  that  as  incompetent,  immaterial, 
and  irrelevant. 

The  PREsroiNo  Officer.  The  Chair  sustains  the  objection,  unless 
counsel  desires  to  be  heard. 

Q.  (By  Mr.  Worthinoton.)  What  was  the  reputation  of  Judge 
Archbala  generally  as  to 

Mr.  Manager  IS  orris.  I  object  to  that  question  as  having  already 
been  gone  into  and  answered. 

Mr.  WoRTHiNGTON.  Mr.  President,  if  the  manager  knows  what  the 
question  was  fie  knows  more  than  I  do,  because  I  had  not  completed  it. 

Mr.  Manager  Norris.  Under  that  confession,  Mr.  President,  I 
think  he  ought  to  be  precluded  from  asking  any  further  questions. 

The  Presiding  Officer.  Counsel  will  proceed. 

Q.  (By  Mr.  Worthington.)  I  want  to  ask  you  what  generally 
was  the  reputation  of  Judge  Archbald  during  the  time  he  was  a 
Federal  judge  there  as  to  the  fair  and  impartial  administration  of 
the  duties  of  his  office  ? 

Mr.  Manager  Norris.  Objected  to  as  already  having  been  an- 
swered. 

Mr.  Worthington.  That  goes  a  little  further,  it  seems  to  me,  Mr. 
President,  than  what  the  witness  has  yet  stated.  That  involves 
what  all  these  charges  relate  to,  the  general  fairness  of  his  adminis- 
tration of  the  duties  of  his  office.  The  witness  has  said  that  Judge 
Archbald's  reputation  for  integrity  is  good,  and  there  I  had  to  stop. 
Now,  a  man  might  have  a  reputation  for  being  a  moral  man,  and 
yet  it  might  be  said  that  he  did  not  properly  or  fairly  administer 
the  duties  of  his  judicial  office.  The  managers  disclaim  charging 
that  he  ever  did  anything  in  his  judicial  capacity  thai  was  not  en- 
tirely right  and  proper ;  but  at  the  same  time  all  their  charges  re- 
late to  his  judicial  influence  or  his  judicial  action  outside  of  court. 

Mr.  Manager  Norris.  Mr.  President,  I  do  not  care  to  take  up  the 
time  of  the  Chair  to  argue  over  again  a  question  which  I  am  under 
the  impression  has  been  determined  by  the  Chair,  and  which  the 
witness  has  answered. 

The  Presiding  Officer.  The  Chair  would  say  that  the  question 
should  be  limited  to  the  matter  of  judicial  integrity  and  not  to  the 
manner  in  which  he  dispatched  business  or  attended  to  the  business 
of  his  court. 

Mr.  Worthington.  Very  well,  Mr.  President,  that  is  all  I  have 
to  ask  Maj.  Warren. 

Cross-examination  by  Mr.  Manager  Norris: 

Q.  How  long  have  you  lived  in  Scranton? — ^A.  I  was  born  there^ 
Q.  You  have  known  Judge  Archbald  all  your  life? — A.  I  have 
known  him  since  I  was  about  10  years  of  age.    I  think,  perhaps,  I 
ought  to  say  I  have  lived  there  53  years.    'Hiat  is  the  length  of  my 
life.    In  other  words,  I  am  in  my  fifty-fourth  year. 
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Q.  You  have  lived  there — ^A.  I  have  lived  there  all  my  life;  but 
I  did  not  quite  answer  your  question.  I  hav^  lived  there  nearly  54 
years. 

Q.  You  are  still  living  there? — ^A.  I  am,  sir. 

Q.  Mr.  Warren,  did  you  hear  any  talk  in  and  about  Scranton 
among  people  who  know  Judge  Archbald  about  his  association  with 
Edward  J.  Williams?— A.  WeU,  I 

Mr.  WORTHINGTON.    Go  OU. 

The  Witness.  I  am  glad  to  answer  it.     Yes,  sir. 

The  Presiding  Officer.  The  Chair  thinks  that  counsel  for  the 
managers  should  be  limited  in  the  application  of  the  rule  in  the  same 
way  that  the  rule  is  enforced  on  the  respondent. 

Mr.  Manager  Norris.  Well,  Mr.  President,  of  course  the  question 
itself  perhaps  does  not  bear  directly 

The  Presiding  Officer.  No.  The  question  is  not  a  legal  question. 
The  proper  question  is  simple.  The  counsel  is  limited  in  the  inquiry 
as  to  the  opportunity  of  this  witness  to  know  the  general  character, 
and  also  as  to  the  witness's  sincerity  in  his  testimony — his  opportu- 
nity and  his  truthfulness.  That  is  the  limitation.  Those  are  the  only 
two  lines  of  questions  that  are  admissible. 

Mr.  Manager  Norris.  I  do  not  know  that  I  understand.  I  do  not 
want  to  violate  the  injimction  of  the  Chair,  of  course,  and  I  will  ask 
that  the  question  be  read,  so  that  we  may  get  the  idea  of  the  Chair. 

The  Presiding  Officer.  The  Chair  thinks  the  rule  of  law  is  this : 
Proof  of  general  character  must  depend  upon  the  general  reputation 
of  the  party.  Then  the  other  side  is  limited  to  questions  of  the  wit- 
ness's opportunity  to  know  the  fact  and  his  truthtulness  in  stating  the 
fact 

Mr.  Manager  Norris.  Does  the  Chair  mean  to  hold  by  that  that  I 
am  precluded  from  asking  the  witness  as  to  specific  acts  that  have 
developed  in  evidence  or  have  not  developed  in  evidence,  to  which 
I  want  to  call  his  attention,  and  ask  him  if  he  has  heard  of  tiiem? 

The  Presiding  Officer.  Only  in  so  far  as  it  will  elucidate  the 
question  of  his  general  character  or  general  reputation,  and  the  wit- 
nesses knowled^  of  the  same. 

Q.  (By  Mr.  Manager  Norris.)  Mr.  Warren,  have  you  heard  any 
talk  in  the  neighborhood  where  Judge  Archbald  resides  in  re^rd  to 
his  association  with  various  persons  m  buying  coal  dumps  and  using 
his  influence  as  a  judge  to  dispose  of  them  or  to  purcha.se  them? — 
A.  I  have  never  heard  in  my  life  any  talk  in  that  community  of 
Judge  Archbald  using  his  influence  as  a  judge,  the  potentiality  of 
his  office,  either  to  buy  or  sell  culm  dumps  or  any  other  thing. 

Q.  Have  you  heard  any  talk  in  that  community  about  Judge 
Archbald  bemg  associated  with  Mr.  Kissinger  in  a  Honduras  mining 
scheme  at  the  time  litigation  was  pending  in  his  court  to  which 
Kissinger  was  a  party? — A.  I  have  read  of  the  testimony  that  was 
taken  hefore  your  Judiciary  Committee  as  to  that  transaction.  I 
think  it  is  the  transaction  to  which  you  refer. 

Q.  Well,  please  answer  my  question.  That  is  not  an  answer  to 
my  question.  That  is  not  a  question. — A.  Do  you  mean  to  say,  have 
I  heard  it  discussed  ? 

Q.  Yes. — A.  As  reflecting  upon  the  judge? 

Q.  Whether  is  it  reflecting  or  not ;  have  you  heard  it  discussed  ? — 
A.  I  happened  to  know  of  tne  discount  of  a  note 
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Q.  That  is  not  an  answer  to  my  question.  Please  answer  the  ques- 
tion.— ^A.  Yes;  I  have.  As  director  of  the  County  Bank,  of  which 
I  have  been  a  director  for  15  years,  I  remember  a  note  being  pre- 
sented to  our  board  for  discount.  I  heard  therefore  of  a  discounted 
bill,  Judge ;  but  that  is  the  only  thing  I  ever  heard  about  it.  If  that 
is  what  you  mean — ^I  am  trying  to  answer  you;  I  never  heard  of  it 
in  any  other  way  than  that. 

Q.  Have  you  heard  any  talk  in  Scranton  as  to  Judge  Archbald's 
connection  with  the  Amity  Coal  Co.  ? — A.  I  have.  I  was  counsel 
in  the  case.  I  imagine  you  have  the  book  before  you.  I  was  counsel 
in  the  case  against  Judge  Archbald.  So  of  course  I  know  of  that. 
The  firm  of  which  I  was  a  member  brought  suit  for  the  live-stock 
company.    You  have  the  report 

Q.  You  are  familiar  with  what  the  supreme  court  said  in  that 
case? — A.  I  argued  it  in  the  supreme  court,  and  I  am  familiar,  yes, 
with  the  two  opinions.  It  was  rearffued,  and  there  were  two  de- 
cisions, or  two  opinions  filed,  I  should  say,  by  our  supreme  court 

Q.  By  Mr.  Justice  Williams? — A.  Mr.  Justice  Williams;  yes,  sir. 

Q.  You  are  familiar  with  both  of  them? — A.  Quite  so.  I  got 
them  as  soon  as  they  were  handed  down. 

Q.  Now,  Mr.  Warren,  did  the  facts  as  they  developed  in  that  case, 
as  they  are  cited  in  these  two  opinions,  have  any  effect  on  you  or  on 
your  mind  as  to  his  reputation  for  general  integrity  and  honesty  in 
that  community? — A.  They  did  not.  Judge.  The  supreme  court,  if 
the  opinion  is  before  you,  took  pains  to  say  that  there  was  nothing 
in  the  case  to  indicate 

The  PREsroiNG  OmcER.  The  Chair  is  compelled  to  interpose. 
The  witness  is  not  permitted,  under  the  rules,  unless  the  Chair  is  in 
error,  to.  discuss  particular  cases.  The  manager  is  justified  in  ask- 
ing whether  or  not  he  heard  of  certain  things  as  matters  of  general 
reputation.  That  is  proper,  for  the  purpose  of  testing  whether  he 
has,  in  good  faith,  answered  a  question  previously  propounded  to 
him;  but  in  a  particular  instance,  as  to  tne  effect  it  had  upon  the 
mind  of  the  witness,  that  is  not  a  legitimate  question,  in  the  opinion 
of  the  Chair.  That  would  only  be  admissible  to  show  the  effect 
upon  the  general  opinion  of  the  community  as  to  whether  or  not  he 
was  correct  in  his  general  unlimited  statement  with  respect  to  the 
general  reputation  of  Judge  Archbald. 

Mr.  Manager  Norris.  Mr.  President,  I  desire  to  ask  the  witness 
whether  he  heard  any  talk  in  the  neighborhood  about  particular  parte 
of  this  opinion,  which  I  desire  to  read  to  the  witness. 

The  Presiding  Officer.  That  would  be  legitimate.  But  the  Chair 
understood  the  manager  to  ask  the  witness's  opinion  as  to  the  effect 
upon  his  mind.    The  effect  upon  the  community  is  a  different  thing. 

Mr.  WoRTHiNGTON.  If  the  opinion  is  to  be  read  I  object  to  reading 
excerpts,  and  insist  that  the  whole  opinion  should  be  read. 

Mr.  Manager  Norris.  In  answer  to  that  I  will  say  we  offer  now, 
as  part  of  the  cross-examination  of  this  witness,  the  two  opinions 
rendered  in  that  case  by  Mr.  Justice  Williams  of  the  Pennsylvania 
Supreme  Court. 

Mr.  WoRTHiNOTON.  We  have  no  objection,  understanding  that  it 
is  as  to  its  effect  upon  the  general  public.  We  understand  that  this 
is  to  be  read,  but  only,  as  we  understand  the  Chair,  for  the  purpose 

81525— S.  Doc.  1140,  vol  1, 62-3 57 
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of  showing  its  eilect  upon  the  general  reputation  of  Judge  Arehbald 
for  integrity  as  a  man  and  as  a  judge? 

The  fiffisiDiNG  Officer.  Yes. 

Mr.  WoRTHiNGTON.  Very  good. 

Mr.  Manager  Norris.  I  think  it  bears  directly  on  it.  I  will  not 
have  the  opinions  read  now,  but  will  have  them  printed  for  the  in- 
formation of  the  Senate,  unless  some  one  desires  tnem  read  now,  and 
all  Senators  can  read  them  in  the  Record. 

The  opinions  referred  to  are  as  follows : 

[Hill,  Kelser  &  Co.  v.  8.  N.  Stetler  et  al.  Error  to  the  court  of  common  pleas  of  Lacka- 
wanna County.  ArfiTued  Feb.  28,  1888.  Decided  Apr.  2,  1888.  Reargued  Feb.  26,  1889. 
Affirmed  May  20,  1889.    Pennsylvania  State  Reports,  127,  Crumrine,  12,  1889,  p.  14S.] 

Opinion,  Mr.  Justice  Williams : 

The  defendants  are.  sued  as  partners.  They  claim  the  immunity  from  lia- 
bility as  Individuals  which  the  act  of  1874  confers  on  persons  associating 
themselves  iu  a  Jolnt-stocl]:  or  limited  partnership  association,  alleging  that 
they  have  fully  complied  with  its  provisions.  This  is  the  question  on  which 
the  plaintiffs*  right  to  recover  depends.  The  court  below  held  that  the  organi- 
zation of  the  Amity  Ck>al  Co.  (Ltd.)  had  been  in  full  compliance  with  the 
provisions  of  the  statute  and  that  the  only  remedy  of  the  plaintiffs  was  by 
action  against  the  association  and  then  against  the  stockholders  severally  for 
the  amount  unpaid  upon  their  stock  subscriptions.  A  compulsory  nonsuit 
was  accordingly  entered  against  the  plaintiffs  which  the  court  declined  to  take 
off,  and  this  action  of  the  court  is  the  error  assigned. 

The  act  of  1874  provides  that  when  persons  "desire  to  form  a  partnership 
association  for  the  purjwse  of  conducting  any  lawful  business  •  •  •  by 
subscribing  and  contributing  capital  thereto,  which  capital  shall  alone  be 
liable  for  the  debts  of  such  association,"  they  shall  make  and  subscribe  to  a 
statement  in  writing,  in  which  they  shall  set  forth  among  other  things  the  full 
names  of  the  persons  so  associating  themselves  together,  "the  amount  of  capi- 
tal stock  of  said  association  subscribed  by  each,  the  total  amount  of  capital 
and  when  and  how  to  be  paid."  In  section  2  it  is  provided  that  the  members 
of  the  association  shall  not  be  individually  liable  for  any  debt  of  the  associa- 
tion until  the  joint  property  has  first  been  exhausted,  and  then  only  to  the 
extent  to  which  they  may  be  indebted  upon  their  subscriptions  to  the  capital 
stock.  To  the  end  that  the  subscribers  may  be. protected  and  their  liability 
kept  within  the  prescribed  limits,  no  execution  can  issue  against  them  until  an 
order  has  been  made  by  the  court  In  which  the  judgment  Is  entered,  or  a  law 
Judge  thereof,  on  notice  to  the  person  to  be  affected  and  after  full  hearing, 
fixing  the  amount  due  upon  his  subscription  and  awarding  the  writ.  In  order 
that  this  question  may  be  disposed  of  correctly,  the  act  requires  every  such 
association  to  keep  a  "  subscription-list  book  "  that  may  be  produced  in  court 
and  that  shall  be  "open  to  inspection  by  the  creditors  and  members  of  the 
association  at  all  reasonable  times." 

The  Amity  Coal  Co.  (Ltd.)  was  organized  by  three  persons,  viz,  Stetler, 
Fuller,  and  Arehbald,  who  subscribed  and  acknowledged  the  stiitoment  In  due 
form.  This  stiitement  set  out  the  following  facts  for  the  information  of  the 
public:  " The  amount  of  the  capital  stock  of  said  association  is  $25,000.  payable 
In  lawful  money  on  the  execution  hereof."  The  persons  subscribing  to  the 
stock  and  the  amount  subscribed  by  each  was  stated  as  follows:  "The  sjild 
Samuel  N.  Stetler  subscribes  for  $8,000,  said  Edward  L.  Fuller  subscribes  for 
$8,000,  and  the  said  Robert  W.  Arehbald  subscribes  for  $9,000."  The  business 
to  be  done  by  the  association  is  stated  to  be  "  the  owning  and  leasing  of  mines 
and  coal  lands,  and  the  mining,  preparing,  shipping,  buying,  and  marketing  of 
anthracite  coal,  together  with  all  matters  incident  thereto."  This  statement 
followed  the  act  of  assembly,  and  as  to  its  form  was  entirely  regular,  but  the 
proofs  show  that  not  one  dollar  was  paid  by  either  of  the  subscribers  to  the 
stock.  It  was  nevertheless  recorded,  and  the  Amity  Coal  Co.  (Ltd.)  entered 
upon  its  business  career  without  a  farthing  In  Its  treasury  or  an  article  of 
property  in  the  world.  This  was  not  a  compliance  in  good  faith  with  the  re- 
quirements of  the  act  of  1874.  The  purpose  of  that  act  was  to  foster  legitimate 
and  honest  undertakings  where  capital  was  "  subscribed  and  contributed  "  by 
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persons  desiring  tc  engage  in  business,  and  not  to  bring  into  life  a  brood  of 
associations  without  capital,  without  a  treasury,  and  possibly  without  a  solvent 
•ubscrlber.  But  this  association  was  not  merely  an  empty  shell,  for  its  state- 
ment was  misleading  and  deceptive.  It  provided  for  a  capital  of  |25,000,  which 
wns  mude  payable  on  the  execution  of  the  statement.  It  was  subscribed  and  ac- 
Imowledged  and  then  regularly  recorded  without  the  payment  of  a  dollar  of  the 
subscribed  capital.  The  only  source  of  information,  besides  the  statement  which 
the  law  provides  for,  is  the  "subscription-list  book,"  which  all  such  associa- 
tions are  required  to  keep,  but  which  this  one  never  opened.  The  fair  import 
of  the  language  of  the  statement  that  the  subscribed  capital  \mB  payable  "  on 
the  execution  hereof  '*  is  that  it  was  to  be  paid  down,  and  the  subsequent  recording 
of  the  statement  is  an  assertion  that  the  subscribers  have  performed  their 
promise  and  paid  their  subscriptions  Into  the  treasury.  To  enter  upon  busi- 
ness with  the  credit  which  the  possession  of  a  paid-up  capital  of  $25,(KX)  would 
give  the  association  when,  in  fact,  nothing  bad  be^i  paid,  either  in  money  or 
property,  was  an  evasion  of  the  law  and  a  fraud  upon  the  public.        ' 

In  saying  this  we  do  not  impute  an  intention  to  defraud  or  reflect  upon  the 
motives  of  the  jrentlemen  by  whom  the  Amity  Coal  Co.  was  organized.  They 
may  have  supposed  themselves  to  be  complying  with  the  provisions  of  the  act 
Our  business  Is  not  with  their  motives,  but  with  what  they  did;  and  our  in- 
quiry is  whether  this  association  was  organized  in  accordance  with  the  fair 
interpretation  of  the  act  of  1874.  The  act  provides  for  the  protection  from  personal 
111  bllity  of  those  who  "subscribe  and  contribute"  a  capital  to  be  employed  in 
any  lawful  business.  The  "  capital  "  is  staked  upon  the  success  of  the  businesa 
but  because  the  amount  of  the  -capital  api)ears  upon  the  statement  on  record 
and  the  **  subscription-list  book  "  on  the  desk  of  the  association  all  who  have 
occasion  to  deal  with  It  may  know  the  amount  of  actual  capital  within  reach 
and  determine  to  what  extent  the  associntlon  Is  entitled  to  credit.  But  persons 
who  subscribe  yet  never  contribute,  and  who  by  failing  to  keep  a  *'  subscription- 
list  book"  withhold  from  the  public  all  means  of  knowing  the  truth,  can  not 
be  within  the  protection  of  the  act.  They  really  put  nothing  into  the  enterprise 
except  the  credit  of  a  capital  that  is  actuiilly  withheld.  They  mislead  the  pub- 
lic and  induce  confidence  to  which  they  are  not  entitled.  In  other  words,  the 
credit  they  obtain  rests  not  upon  a  subscribed  and  contributed  capital,  but  upoB 
a  fraudulent  appearance  of  such  capital  in  their  statement 

We  do  not  hold  It  necessarj'  to  a  valid  orpmlzation  that  the  entire  subscribed 
capital  should  be  paid  Into  tlio  trensnry  l>efore  an  association  can  begin  bnsl- 
noss.  The  act  of  1S74  contemplates  the  possibility  of  unpaid  balances  and  pro- 
vides a  method  by  which  creditors  may  reach  them;  but  we  do  hold  that  an 
association  has  no  right  to  enter  upon  business  until  some  part  of  the  subscribed 
capital  has  been  actually  paid.  The  statement  should  show  when  and  in  what 
amounts  the  subscriptions  are  to  bo  paid,  and  the  subscription-Hst  book  should 
thereafter  show  the  payment  or  the  failure  to  pay  the  installment  falling  due 
after  the  recordlnp  of  the  statement,  so  that  members  and  creditors  may  see 
at  any  time  the  exact  situation  of  the  association.  These  are  the  terms  upon 
which  the  statute  promises  individual  immunity  from  tlie  debts  of  the  concern, 
and  they  must  be  complied  with  fairly  and  honestly.  Where  i)ersons  seek  the 
benefits  of  an  act  of  assembly  thoy  must  take  them  upon  the  terms  which  the 
act  prescribes,  or  not  at  all.  In  Malony  v.  Bruce  (94  Pa.,  252),  Paxson,  J.,  said : 
"  If  parties  seek  to  have  all  the  advantages  of  a  partnership  and  yet  limit 
their  liability  as  to  creditors,  they  must  comply  strictly  with  the  act." 

Under  the  limite<l  partnership  act  of  1830.  the  same  rule  was  repeatedlj'  held: 
Richardson  v.  Hogg  (38  Pa.,  153)  :  Guillou  v.  Peterson  (89  Pa..  103).  The 
recent  case  of  the  api)eal  of  the  Hlte  Natural  (Jas  Co.  (Ltd.)  (118  Pa.,  436), 
is  very  nearly  in  point.  In  the  recorded  statement.  Kite's  subscription  for 
^80,000  of  the  capital  stock  was  state<l  to  »>e  paid  by  the  transfer  to  the  com- 
pany of  the  right  of  way  for  the  pipe  line,  etc.,  when,  in  fact,  the  right  of  way 
had  not  been  procured.  This  was  a  false  statement  as  to  a  material  fact  affect- 
ing the  capital  of  the  company,  and  it  was  held  that  it  rendered  the  subscribers 
liable  to  creditors  as  partners. 

But  It  is  urged  that  Mr.  Strong,  who  was  not  a  subscriber  to  the  stock,  paid 
fully  and  fairly  for  the  interest  which  he  subsequently  bought  in  the  aBSOciation, 
and  that  he  ought  not  to  be  held  liable  for  the  misrepresentations  of  the  origi- 
nal subscribers.  The  organization  took  place  on  June  18,  1883.  On  the  17th  of 
November  following,  Mr.  Strong  purchased  10  shares  and  paid  $1,000,  their  par 
value,  into  the  treasury.  He  did  not  purchase  from  one  of  the  subscribers  who 
held  the  entire  stock,  and  pay  to  him  for  his  shares,  but  he  paid  to  the  treasurer. 
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He  bad  notice  therefore  that  the  stock  then  issued  to  him  had  never  been  iMiid 
for.  If  be  had  made  inquiry,  as  he  was  bound  to  do,  into  the  manner  in  which 
the  association  bad  been  organized,  and  whether  the  act  of  1874  bad  been  com- 
plied with  in  good  faith,  be  would  baye  learned  the  facts ;  and  be  is  chargeable 
with  notice  of  all  that  such  an  inquiry  would  have  disclosed.  He  then  bad  no- 
tice in  law,  if  not  in  fact,  that  not  one  dollar  bad  ever  been  paid  by  the  sub- 
■cribers,  either  at  the  execution  of  the  statemeat  or  at  any  intermediate  date, 
and  that  the  association  was  without  money  or  property  with  which  to  conduct 
lousiness  or  pay  its  liabilities.  With  this  notice  he  purchased  an  interest  in  the 
association  and  subsequently  became  one  of  its  managers. 

It  is  not  easy  to  see  upon  what  principle  be  ciin  be  said  to  stand  on  better 
ground  than  bis  associates.  He  bought  into  an  association  organized  in  disre- 
gard to  the  act  of  1874,  doing  business  without  a  capital  and  as  a  matter  of 
speculative  adventure.  It  was  an  empty  shell,  a  sham ;  and  Mr.  Strong^s  posi- 
tion is  the  same  as  if  be  bad  bought  into  any  other  insolvent  firm.  He  did  not 
become  liable  for  debts  contracted  before  be  became  a  member,  but  for  debts 
contracted  afterwards  be  and  bis  associates  are  liable  as  partners.  Mr. 
8trong*s  honest  payment  for  his  interest  can  not  cure  the  vice  which  Infected 
this  association  from  its  organization  or  relieve  him  from  the  legal  consequences 
ef  his  connection  with  an  insolvent  firm. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 

On  May  14,  1888,  a  reargument  of  the  foregoing  cause  was  ordered  on  motion 
of  the  defendants. 

Mr.  Everett  Warren  and  Mr.  J.  Vaughan  Darling  (with  them  Mr.  Edward  N. 
Willard  and  Mr.  Charles  H.  Welles)  for  the  plaintiffs  in  error. 

Mr.  W.  H.  Jessup  and  Mr.  John  G.  Johnson  (with  them  Mr.  E.  B.  Sturgess 
and  Mr.  William  Strong)  for  the  defendants  in  error. 

Opinion,  Mr.  Justice  Williams: 

The  persons  composing  a  partnership  may  agree  with  each  other  to  invest 
a  certain  fixed  sum  each  in  the  common  venture,  and  no  more.  Such  an  agree- 
ment may  limit  the  interest  of  each  in  the  property  and  profits  of  the  firm,  bui 
it  will  not  limit  the  liability  of  any  for  the  firm  debts.  Each  member  will  be 
liable  individually  for  the  entire  indebtedness  of  the  firm.  The  act  of  1874 
was  passed  to  relieve  against  the  risk  and  inconvenience  attending  general 
partnerships  by  providing  a  mode  by  which  individuals  might  invest  a  fixed  sum 
In  a  business  enterprise  without  liability  to  loss  beyond  the  sum  of  the  char- 
acteristics of  a  partnership  and  some  of  a  corporation. 

The  process  by  which  this  new  organization  is  brought  into  business  existence 
Is  plainly  laid  down  in  the  statute.  Three  or  more  persons  may  agree  to  form 
such  an  association.  They  must  put  their  agreement  in  writing  in  the  form — 
not  of  a  contract  with  each  other  but  of  a  certificate  for  the  information  of  the 
public.  This  must  be  signed  by  every  member  of  the  association,  and,  as  a 
further  assurance  of  its  truth,  it  must  be  acknowledged  by  them.  It  must  set 
out,  among  other  things,  the  names  of  the  persons  uniting  in  the  enterprise 
and  the  name  by  which  the  new  artificial  person  is  to  be  known;  the  total 
capital  subscribed,  and  the  amount  subscribed  by  each  member;  and  a  state- 
ment showing  when  and  bow  it  is  to  be  paid.  When  the  certificate  has  been 
prepared,  signed,  and  acknowledged,  and  when  the  payment  of  capital  into  the 
treasury  has  been  made  in  accordance  with  its  terms,  the  preliminary  work  of 
organization  is  completed,  and  the  association  is  ready  to  be  called  into  life  by 
the  organic  act — the  recording  of  the  certificate.  This  gives  it  existence  and 
a  name  in  the  business  world.  Thenceforward  the  promoters  cease  to  act  as 
feidividuals  or  as  partners  in  the  common  business,  but  through  and  in  the 
name  and  upon  the  credit  of  the  Joint-stock  association.  When  the  association 
anters  upon  its  business  life  it  should  have  in  its  treasury  the  capital,  or  so 
much  thereof  as  the  recorded  certificate  endows  It  with  at  the  outset;  and  the 
balance  remaining  unpaid,  in  accordance  with  the  termsof  the  certificate,  should 
appear  upon  the  stock-subscription  book  provided  for  by  the  act,  so  that  a 
creditor  or  anyone  interested  to  know  could  determine  whether  and  to  what 
extent  the  new  business  agency  was  entitled  to  credit. 

In  the  case  of  business  coriwrations,  the  certificate  that  at  least  10  per  cent 
•f  the  subscribed  capital  has  been  paid  In  goes  to  the  governor,  and  be  then 
issues  letters  patent,  which  impart  life  to  the  corporation.  In  the  case  of  Joint- 
atock  associations,  the  members  are  trusted  by  the  law  to  certify  directly  to 
the  public  without  the  intervening  agency  of  the  governor,  and  thus  to  give 
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life  to  their  own  creature.  Under  such  circumstances  the  courts  should  require 
absolute  good  faith  and  an  honest  compliance  with  the  law  from  those  who 
claim  exemption  from  individual  liability  as  members  of  a  joint-stock  associa- 
tion. If  no  capital  has  been  put  into  the  concern,  no  actual  cash  with  which  te 
begin  business,  it  has  no  right  to  begin  business.  The  subscribers  have  n9 
right  to  record  the  certificate,  and  to  do  so  is  a  fraud  upon  the  law  and  a  frau4 
upon  the  public.  We  do  not  say  that  the  entire  capital  must  be  paid  down. 
The  law  does  not  say  so,  but  seems  to  contemplate  a  payment  by  installments 
What  we  do  say  is  that  until  some  part  of  the  capital  has  been  paid  in  con- 
formity with  the  certificate,  the  recording  of  the  certificate  is  not  authorized  by 
the  law,  and  can  give  no  business  life  to  the  limp  and  empty  frame woric  of  the 
association.  In  analogy  to  the  business  corporations  of  the  State,  10  per  cent 
of  the  subscribed  capital  would  seem  to  be  the  minimum  amount  to  be  actually 
provided  for  and  paid  into  the  treasury  before  the  recording  of  the  certificate, 
which,  as  we  have  already  said,  should  show  the  times  of  subscription  truly, 
and  should  be  complied  with  fully  and  honestly  before  it  goes  upon  the  record. 

This  was  substantially  said  when  this  case  was  before  us  one  year  ago.  A 
fresh  examination  of  the  subject,  aided  by  an  elaborate  reargument,  has  not 
persuaded  us  that  we  were  in  error  in  the  views  then  expressed. 

Turning  now  to  the  facts  of  this  case,  they  seem  to  leave  us  no  alternative 
under  the  salutary  rule  laid  down.  This  certificate  when  prepared  put  the 
capital  stocic  at  $25,000.  It  gave  the  names  of  the  subscribers  and  the  amount 
of  stock  subscribed  by  each.  In  obedience  to  the  statutory  requirement  to 
state  when  and  how  the  subscribed  stock  was  to  be  paid,  it  is  stated,  "  to  be 
paid  on  the  execution  hereof."  Now,  the  first  thing  to  be  done  was  to  execute 
the  certificate.  After  that  was  done  it  was  to  be  acknowledged  as  an  assurance 
of  its  truth;  then  it  was  to  be  recorded  as  the  certificate  of  those  signing  it, 
made  to  the  public,  that  its  provisions  had  been  complied  with.  The  recording 
of  the  certificate  was  therefore  a  distinct  affirmance  that  the  capital  to  be 
paid  on  its  execution  had  been  paid,  and  that  the  association  was  entitled  te 
the  credit  which  its  capital  should  command.  The  fact  was,  however,  that 
neither  of  the  stockholders  paid  one  cent  on  the  execution  of  the  certificate, 
nor  at  its  acknowledgment,  nor  when  it  was  recorded,  nor  yet  when  thejr 
began  business  in  the  name  of  the  association. 

It  is  useless  to  argue  that  such  conduct  is  a  compliance  with  the  require- 
ments of  the  act.  It  is  a  palpable  disregard  of  the  act  of  1874  and  of  the 
requirements  of  business  honesty. 

We  speak  of  the  facts  as  they  appear  upon  this  record.  The  case  goes  back 
for  a  new  trial.  If  upon  such  trial,  with  attention  directed  to  this  point,  a 
different  showing  is  made  and  the  facts  necessary  to  a  legal  organization  are 
made  to  appear,  the  case  may  be  taken  out  from  the  operation  of  the  rule;  but 
on  the  facts  before  us  we  hold  that  the  subscribers  to  the  stock  in  thi«  nsse- 
elation,  by  reason  of  their  disregard  of  the  law  under  which  tbey  attempted  to 
organize,  acquired  no  rights  under  it,  but  became  liable  as  general  partners 
for  all  the  debts  contracted  in  the  name  of  the  association.  Nor  do  we  see 
our  way  clear  to  relieve  one  who  bought  an  interest  in  the  concern  months 
afterwards  and  honestly  put  his  money  into  its  business.  Like  one  buying  into 
an  ordinary  mercantile  partnership,  be  was  bound  to  inquire  into  the  orgnni- 
zation  and  condition  of  the  concern  in  which  he  was  about  to  invest  his  money. 

The  order  heretofore  made  reversing  the  judgment  of  the  court  below 
remains  in  full  force. 

Mr.  Chief  Justice  Paxson  and  Mr.  Justice  Mitchell  dissent. 

Q.  (By  Mr.  Manager  Norris.)  Now,  Mr.  Warren,  I  will  ask  yon 
if  you  heard  any  talk  in  the  community  in  reference  to  this  par- 
ticular statement  contained  in  Mr.  Justice  Williams's  opinion,  com- 
mencing at  the  bottom  of  page  157  ? 

Mr.  WoRTHiNGTON.  I  Certainly  shall  object  to  that — reading  front 
n  particular  statement  in  a  particular  case. 

Mr.  Manager  Clayton.  We  are  going  to  print  it  all,  and  you  ca» 
read  it  all  then. 

The  Presiding  Officer.  The  Chair  understands  the  manager  te 
inquire  of  the  witness  whether  he  heard  any  general  talk  in  the  com- 
munity about  it.  That,  I  presume,  is  for  the  purpose  of  testing  the 
former  testimony  as  to  the  character  of  this  respondent. 
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Mr.  Manager  Norris.  I  think  it  bears  directly  on  this  witness's 
statement  that  the  respondent's  reputation  is  ffood. 

The  Presiding  Officer.  Whether  it  estabRshes  what  the  witnes? 
has  previously  testified  to  or  controverts  it. 

Mr.  Manager  Clayton.  Or  tends  to  do  so. 

The  Presiding  Officer.  And  for  that  purpose  only.  It  is  not  evi- 
dence as  to  the  truth  of  what  is  therein  stated.  The  manager  is  au- 
thorized to  propound  that  question  for  the  purpose  of  ascertaining 
whether  that  was  a  matter  of  common  knowledge  and  comment  in 
the  community. 

Q.  (By  Mr.  Manager  Norris,  reading:) 

The  Amity  Cool  CJo.  (Ltd.)  was  organized  by  three  i^ersoiis,  viz,  Stetler, 
Fuller,  and  Archbald,  who  subscribed  and  acknowledged  the  Htotement  in  due 
form.  This  statement  set  out  the  following  facts  for  the  information  of  the 
public:  "The  amount  of  the  capital  stock  of  said  association  is  $25,000,  pay- 
able in  lawful  money  on  the  execution  hereof." 

Then  the  justice,  in  commenting  upon  that,  concludes  quite  a 
lengthy  discussion  by  saying: 

To  enter  upon  business  with  tlie  credit  which  the  possession  of  a  paid-up 
capital  of  $25,000  would  give  the- association,  when  in  fact  nothing  had  been 
paid,  either  in  money  or  property,  was  an  evasion  of  the  law  and  a  fraud  upon 
the  public. 

Did  you  hear  any  discussion  among  the  people  of  Scranton  as  to 
that  particular  part  of  the  opinion  of  the  supreme  court? — ^A.  I 
heard  a  discussion  with  reference  to  it  among  some  of  the  members 
of  the  bar.  I  can  not  recall  that  I  ever  heard  it  spoken  of  gen- 
erally in  the  community.  I  heard  discussion  that  it  was  thought 
Ihat  Judge  Archbald  had  a  mistaken  conception.  Those  articles,  you 
will  recall,  were  found  way  back  in  1881  or  1882.  If  the  case  is  before 
y«u,  I  think  you  will  find  that  it  has  been  25  years  since  the  case  was 
decided.    I  may  be  mistaken,  but  I  think  it  was  in  1887  or  1888. 

Q.  Well,  it  was  during  the  time  you  have  known  him  about  which 
you  have  testified  as  to  his  reputation? — A.  Permit  me  to  finish  say- 
ing what  I  heard  discussed. 

Q.  I  do  not  care  for  that. — ^A.  Will  you  not  be  fair  enough  to  let 
me  finish  ? 

Q.  I  am  willing  you  should  do  that,  but  you  were  not  doing  it. — 
A.  Let  me  finish  one  sentence,  please.  I  was  trying  to  say  that  I 
heard  it  discussed.  It  was  when  Judge  Archbald  was  a  practicing 
lawyer  that  he  drew  those  articles,  and  I  remember  discussion 
among  some  of  the  lawyers  that  he  had  not  properly  prepared  the 
articles;  that  he  had  been  mistaken  in  his  conception  of  the  statute 
of  1874  under  which  they  were  framed. 

Q.  You  will  not  answer  my  question.  I  asked  you  whether  you 
heard  anv  discussion  about  this  particular  language  of  the  opinion 
which  I  Iiave  read.  I  did  not  ask  you  whether  you  had  heara  dis- 
cussion about  the  organization  of  the  company. — A.  Did  I  not  say 
that  I  had  heard  discussion  among  some  or  our  lawyers,  but  that  1 
did  not  think  I  had  in  the  community  generally  ? 

Mr.  Manager  Norris.  If  that  is  as  far  as  you  know,  that  is  where 
you  ought  to  have  stopped. 

The  Witness.  I  beg  your  pardon.  I  wanted  to  say  what  the 
discussion  was. 
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The  Presiding  Officer.  That  is  as  far  as  the  witness  should  go. 
The  Chair  thinks  all  the  narration  of  the  witness  should  be  excluded 
from  the  record. 

,  Q.  (By  Mr.  Manager  Norris.)  You  are  a  member  of  what 
firm? — ^A.  Warren,  Knapp  &  O'Malley. 

Q.  Your  firm  is  attorney  for  the  Lackawanna  Railroad? — ^A.  We 
are  not  the  local  attorneys  for  the  Lackawanna  Railroad,  but  we 
represent  them  in  most  of  the  important  cases  in  our  county.  They 
have  their  own  local  law  office  there,  with  Mr.  Reese  in  charge. 
He  has  been  a  witness  here,  I  think.  He  is  their  local  counsel,  and 
he  has  a  staff  of  assistants. 

Q.  You  are  acquainted  with  Mr.  Jenney? — A.  Very  well.  He  is 
the  general  counsel  of  the  company  in  New  York. 

Q.  You  are  aware  that  he  testified  in  this  proceeding  that  your 
firm  were  the  local  attorneys  of  this  company  ? 

Mr.  WoRTHiNGTON.  We  are  taking  up  a  great  deal  of  time  in  re- 
counting the  testimony  of  other  witnesses. 

The  Witness.  Not  at  all.  I  am  not  aware  of  that,  although  he 
may  have  said  it. 

Q.  (By  Mr.  Manager  Norris.)  What  was  the  truth  about  it? — ^A. 
I  just  tried  to  say  that  they  had  their  local  law  department  there,  of 
which  D.  R.  Reese  is  in  charge  as  general  attorney  for  Pennsylvania, 
located  at  Scranton.  He  has  two  assistants  there.  A  Mr.  Oliver 
and  a  gentleman  whose  name  has  gone  from  me  for  the  moment  as- 
sociated as  the  legal  department  for  the  company ;  but  in  the  trial  of 
cases  in  our  county  I  have  appeared  in  most,  but  not  all,  of  their 
important  cases  for  the  last  10  years.  Prior  to  the  organization  of 
the  local  law  department,  say  about  10  years  ago,  we  were  the  local 

counsel. 
Mr.  Manager  Norris.  That  is  all. 

Redirect  examination  by  Mr.  Worthington  : 

Q.  I  think  you  have  not  stated  what,  if  any,  effect  that  opinion,  or 
the  extracts  fi-om  it  which  were  read,  had  upon  the  general  reputation 
and  standing  of  Judge  Archbald  in  the  commimity  as  a  man  of  in- 
tegrity and  as  an  honest  judge. 

Mr.  Manager  Norris.  Mr.  President,  I  object  to  that  as  incompe- 
tent and  immaterial. 

Mr.  Worthington.  I  understood  the  .Chair  to  rule  that  that  was 
the  only  purpose  for  which  it  was  to  be  referred  to ;  and  it  seems  to 
me  that  is  so 

Mr.  Manager  Norris.  What  effect  it  would  have  is  not  for  the  wit- 
ness to  determine,  it  seems  to  me. 

The  Presiding  Officer.  General  opinion  is  made  up  of  the  aggre- 

fate  of  individual  opinions.  It  is  competent  for  counsel  to  show,  if 
e  can,  anything  which  would  go  to  show  it  was  not  the  universal 
opinion,  but  the  opinion  of  the  witness  himself  would  not  be  compe- 
tent. 

Mr.  Worthington.  I  am  not  asking  for  his  opinion.    I  am  asking 
him  what  he  observed  as  to  the  effect  of  that  opinion  upon  the  repu- 
tation of  Judge  Archbald  as  an  honest  judge  and  as  an  honest  man. 
Mr.  Manager  Norris.  Well,  Mr.  President,  if  that  is  competent  the 
same  question  could  be  propounded  about  every  particular  item  that 
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would  go  to  make  it  up.  Now,  that  is  not  for  a  witness  to  determine, 
as  I  understand — as  to  just  how  much 

The  PREsroiNG  Officer.  The  witness  has  testified  without  quali- 
fication that  Judge  Archbald's  character  was  of  the  very  best,  and  has 
not  qualified  that  statement.  That  is  as  far  as  it  is  necessary  for 
him  to  go. 

Mr.  Manager  Norris.  It  is  understood  that  at  this  point  in  the  pro- 
ceedings-  

Mr.  WoRTHiNGTON.  May  Mr.  Warren  be  finally  discharged? 

Mr.  Manager  Norris.  Just  a  moment.  I  forgot  one  thing  I  wanted 
to  ask  on  cross-examination. 

Kecross-examination  by  Mr.  Manager  Norris: 

Q.  Mr.  Warren,  you  were  a  contributor  to  this  fund? — A.  Yes;  I 
said  that. 

Q.  How  much  did  you  contribute? — A.  My  recollection  is  $25. 

Q.  To  whom  did  you  contribute  it? — A.  As  I  remember  it,  I  sent 
it  to  Mr.  Searle,  who,  I  believe,  is  now  Judge  Searle,  but  who  at 
that  time  was  assistant  district  attorney  at  Scranton. 

Q.  Did  you  send  anybody  else's  contribution  besides  your  own? — 
A.  Come  to  think,  I  think  our  contribution  was  by  a  firm  check. 
I  remember  now ;  I  think  it  was  a  firm  check. 

Q.  Have  you  not  the  Searles  mixed;  did  you  not  make  that  con- 
tribution to  the  Searle  who  was  clerk  of  the  court? — A.  You  mean 
send  it  to  him  ?      ^ 

Q.  Either  send  it  or  rive  it  to  him? — A.  I  did  not  send  it  at  all. 
My  recollection  is  that  Mr.  Knapp  or  some  one  of  our  office  force 
was  phoned  to  by — my  recollection  is  Judge  Searle,  not  E.  R.  Searle, 
the  clerk — and  that  some  one,  our  messenger  boy  or  some  one,  took 
it  over.    That  is  my  best  recollection. 

Q.  You  knew,  did  you  not,  that  Mr.  Searle  was  collecting  the  con- 
tributions in  Scranton  and  that  he  lived  there? — ^A.  I  know  that  he 
had  been  asked  by  us  to  do  the  work  of  phoning  around.  I  do  not 
know  the  extent  he  did  it;  no. 

Q.  Did  he  turn  any  money  over  to  you? — A.  Not  a  cent;  no,  sir. 

Q.  You  do  not  remember  whether  your  contribution  was  turned 
over  to  him  or  to  Judge  Searle? — A.  I  will  not  say  positively,  but 
my  best  recollection  is  that  it  was  sent  over  to  the  man  who  is  now 
Judge  Searle.    In  other  words 

Q.  Did  you  get  an  acknowledgment  of  it  from  anyone? — ^A.  Yes, 
sir.  That  is,  I  got  a  letter  from  Judge  Archbald.  My  impression  is 
now  it  was  written  on  the  steamer — I  am  not  sure  about  that — some 
time  afterwards.    That  is  the  only  acknowledgment  I  got. 

Q.  When  you  contributed  the  money  you  understood  it  was  to  be  a 
cash  purse  to  be  given  the  judge? — ^A.  Oh,  quite  so;  yes,  sir. 

Q.  I  ou  had  no  idea  it  was  a  contribution  for  the  purpose  of  de- 
fraying the  expenses  of  a  dinner? — A.  That  was  the  first  talk  be- 
tween Mr.  Sprout,  a  lawyer,  and  myself.  There  were  others,  but  I 
remember  Mr.  Sprout.  It  was  thought  we  could  not  very  con- 
veniently get  a  very  large  proportion  of  our  bar  to  go  to  New  York, 
and  then  it  was  thought  it  would  be  a  good  idea  to  put  it  in  the  form 
of  a  purse.  But  it  was  never  for  a  moment  supposed  that  the  names 
of  the  contributors  would  reach  the  judge.    It  was  affirmatively  said 
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by  some,  "  Now,  we  do  not  want  him  to  know  who  are  the  contribu- 
tors," because  we  had  a  realization  of  his  sense  of  the  proprieties. 

Mr.  Manager  Norris.  That  is  all. 

Mr.  Simpson.  The  witness  may  be  finally  discharged. 

The  PREsmiNo  OmcER.  The  witness  may  be  finally  discharged. 

George  Gray,  being  duly  sworn,  was  examined  and  testified  as 
follows: 

Q.  (By  Mr.  Simpson.)  What  is  your  profession? — ^A.  My  profes- 
sion is  tnat  of  a  lawyer. 

Q.  You  are  now  occupying  what  official  position  under  the  United 
States? — A.  Circuit  coiirt  judge  of  the  United  States  for  the  third 
judicial  circuit. 

Q.  You  are  the  president  judge  of  the  circuit  court  of  appeals  of 
that  circuit? — ^A.  les,  sir, 

Q,  Do  you  know  Judge  Archbald  ? — ^A.  Yes. 

Q.  How  long  have  you  known  him? — ^A.  I  have  known  him  since — 
I  do  not  know  the  date  when  he  was  appointed  district  judge;  when- 
ever that  was. 

Q.  That  was  in  1901,  the  evidence  shows. — ^A.  Shortly  after  that — 
I  do  not  know  how  long — ^he  was  assimed,  either  generally  or  spe- 
cially, to  sit  on  the  bench  of  the  court  ox  appeals  in  the  absence  of  the 
circuit  judge.  I  met  him  then,  and  I  have  met  him  at  intervals  since, 
when  he  has  been  assigned  to  similar  duty. 

Q.  Do  you  know  other  people  who  know  him  ? — ^A.  I  do. 

Q.  Will  you  tell  us,  please,  what  is  his  general  reputation  for 
honesty  and  integrity  ? 

Mr.  Manager  Norris.  Mr.  President,  I  think  the  question  ought 
to  be  limited  to  some  locality. 

Mr.  Manager  Clayton.  And  ought  to  be  brought  within  the  knowl- 
edge of  the  witness,  too.  The  witness  has  not  said  that  he  knows  the 
respondent's  reputation. 

Mr.  Simpson.  I  think  that  the  witness  has  already  said  that  he 
knows  his  general  reputation. 

The  Witness.  No. 

Mr.  Simpson.  I  beg  your  pardon.  I  was  intending  to  ask  him 
that    I  will  put  it  directly. 

Q.  (By  Mr.  Simpson.)  Do  you  know  his  general  reputation  for 
honesty  and  integrity? 

Mr.  Manager  Norris.  Now,  Mr.  President,  I  submit  that  the  ques- 
tion ought  to  state  where.  His  reputation  in  San  Francisco  might 
depend  on  an  entirely  different  thing  from  his  reputation  in  the 
community  where  he  lives. 

Mr.  Simpson.  This  is  a  very,  very  little  world  of  ours  after  all^ 
as  Mr.  Manager  Norris  knows. 

The  Presiding  Officer.  Frame  the  question  as  you  wish  to  put  it* 

Q.  (By  Mr.  Simpson.)  I  will  put  the  question  this  wajr:  Do  you 
know  his  general  reputation  for  integrity  and  honesty  m  the  cir- 
cuit coverw  by  the  tnird  judicial  circuit? — ^A.  I  never  heard  it  dis- 
cussed.   I  never  heard  any  aspersion  on  it 

Q.  Will  you  please  tell  us  what  is  his  reputation  for  integrity  and 
partiality  as  a  judge  is,  if  you  know? 

Mr.  Manager  Norris.  I  object  to  that  as  incompetent.  The  wit- 
ness has  already  disclosed  that  he  does  not  know. 
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Mr.  Simpson.  He  has  not  disclosed  that.  I  understood  him  to 
say  that  he  knows. 

Mr.  Manager  Norris.  He  said  he  has  never  heard  it  discussed. 

The  Presiding  Officer.  The  Chair  thinks,  however,  that  the  ques- 
tion transcends  the  limitation.  The  witness  is  asked  the  question  as 
to  his  impartiality.  The  Chair  thinks  it  ought  to  be  limited  as  to  his 
reputation  for  integrity  as  a  judge. 

Air.  Simpson.  I  will  withdraw  that  word.  I  thought  the  Chair 
had  allowed  that  question 

The  Presiding  Officer.  No. 

Q,  (By  Mr.  Simpson.)  Will  you  tell  us,  please,  what  is  his  general 
reputation  as  a  judge  for  integrity? 

Mr.  Manager  Norris.  He  has  not  yet  said  he  knew.  Coimsel  has 
not  qualified  him. 

The  Presiding  Officer.  The  question  ought  to  be  preceded,  of 
course,  by  the  question  whether  he  knows  his  reputation, 

Mr.  Simpson.  I  do  not  mind  so  preceding  it,  but  the  witness  has 
already  testified  that  he  sat  with  Judge  Archbald  on  the  bench  a 
number  of  times. 

Q.  (By  Mr.  Simpson.^  Judge,  do  you  know  his  reputation  for 
integrity  as  a  judge? — A.  I  know  he  has  a  reputation  of  being  a 
judge  of  integrity. 

Mr.  Manager  Clayton.  If  the  Chair  please,  I  do  not  wish  to  tran- 
scend the  rule  as  laid  down  by  the  Chair,  but  I  desire,  if  permissible — 
and  I  use  it  for  the  purpose  of  inquiry,  before  I  propound  a  ques- 
tion— to  ask  Judge  way  several  questions  which,  of  course,  relate 
to  the  conduct  of  Judge  Archbald  in  certain  matters.  I  desire  to 
ask  him  if  a  judge  were  guilty  of  those  things  it  would  be  in  keeping 
or  in  consonance  with  judicial  integrity. 

The  Presiding  Officer.  The  Chair  would  not  recognize  the  pro- 
priety of  those  inquiries. 

Mr.  Manager  Clayton.  Very  well,  Mr.  President. 

Cross-examination  by  Mr.  Manager  Clayton: 

Q.  Judge  Gray,  how  often  have  you  heard  Judge  Archbald's  char- 
acter discussed  by  anyone? — A.  I  could  not  tell  you,  Mr.  Manager. 

Q,  Did  you  ever  hear  his  character  discussed  at  all  before  the 
inception  of  these  impeachment  proceedings? — A.  I  never  heard 
his  general  character  discussed  before  the  commencement  of  these 
imneachment  proceedings. 

Q.  Did  you  ever  hear  nis  general  character  for  integrity  as  a  judge 
discussed  before  these  impeachment  proceedings? — ^A.  I  have  heard 
his  character  as  a  judge  discussed,  or  spoken  of. 

Q.  Will  you  be  kind  enough  to  tell  us  by  whom  and  where? — 
A.  No ;  I  can  not,  Mr.  Manager ;  I  can  not. 

Q.  What  was  said? — A.  I  have  heard  him  Spoken  of  as  a  good 
judge. 

Q.  You  do  not  recall  now  who  you  heard  say  that  or  when  or  where 
he  said  it  ? — A.  No ;  I  can  not. 

Q.  Or  the  reason  that  led  to  that  declaration? — A.  I  have  never 
heard  his  general  character  discussed. 

Q.  At  all  ?— A.  At  all. 

Q.  At  any  time  ? — A.  At  any  time.  I  do  not  think  an  honest  man 
generally  has  his  character  discussed. 
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Q.  Did  you  ever  hear  in  any  talk  about  his  character  anything  said 
about  his  dealings  with  people  for  the  acquisition  of  coal  dumps  and 
the  like  of  that? 

Mr.  WoRTHiNGTON.  You  mean  before  this  trouble  came  up? 

Mr.  Manager  Clayton.  Yes. 

The  Witness.  Never. 

Q.  (By  Mr.  Manager  Clayton.)  Of  course  I  assume  that  every- 
body who  reads  the  newspapers  has  heard  something  about  it  since 
the  inception  of  this  case.  Did  you  ever  hear,  when  you  heard  his 
character  mentioned,  anything  said  about  the  case  of  Hill,  Keizer  & 
Co.  against  S.  N.  Stetler  ?  ^ 

Mr.  Simpson.  Mr.  President,  I  think  that  is  within  the  ruling  of 
the  President.  The  witness  has  already  said  that  he  never  heardhis 
character  discussed  at  all. 

Mr.  Manager  Clayton.  Mr.  President,  I  am  doing  it  for  the  pur- 
pose of  refreshing  the  witness's  mind  and  drawing  his  attention  to  a 
particular  matter  of  public  notoriety  and  asking  the  witness  if  he 
nad  heard  that  matter  mentioned. 

The  PREsroiNG  Officer.  The  manager  will  proceed. 

Q.  (By  Mr.  Manager  Clayton.)  jThis  case  is  reported  in  the 
Pennsylvania  State  Reports,  volume  127,  the  title  of  which  I  have 
just  read  you.  Did  you  ever  hear  any  mention  of  his  character  and 
a  discussion  of  that  case  in  regard  to  it? — A.  I  can  not  say,  Mr. 
Manager,  that  I  did.  I  do  not  know  that  case  by  name.  T  ought  to 
say,  perhaps,  that  at  the  time  Judge  Archbald  was  appointed  to 
the  Commerce  Court  I  did  hear  some  one  speak  of  a  case  in  which  he 
had  been  animadverted  on  by  a  judge  of  one  of  the  courts  of  Penn- 
sylvania— the  supreme  court  or  some  other  court.  I  never  saw  the 
case,  but  the  person  who  spoke  of  it  said  that  it  had  done  great 
injustice  to  Judge  Archbald;  that  it  was  entirely  undeserving. 

Q.  AVho  was  the  person  you  have  just  referred  to? — A.  Judge 
Buffington. 

Q.  Who  is  Judge  Buffington? — A.  A  circuit  judge  of  the  third 
judicial  circuit. 

.Q.  Of  the  State  or  country? — A.  He  is  of  Pennsylvania,  sir.  I 
must  say  there  was  no  conversation  about  it.  It  was  just  an  allusion 
to  the  case,  and  Judge  Buffington  expressed  himself  as  I  have  just 
stated,  and  seemed  to  be  familiar  with  the  facts  of  the  case. 

Mr.  Manager  Clayton.  Now,  Mr.  President,  may  I  propound  to 
the  witness  a  further  question  and  read  the  statement  wnich  Mr. 
Manager  Norris  read  to  the  other  witness? 

The  Presiding  Officer.  The  Chair  would  ask  whether  it  goes  to 
the  question  of  reputation  ? 

Mr.  Manager  Clayton.  That  is  the  purpose. 

[To  the  witness.]  This  is  from  the  opinion  in  the  case,  and  I  desire 
to  direct  your  attention  to  it  so  that  it  may  refresh  your  memory  as 
to  whether  or  not  you  heard  Judge  Buffington  refer  to  this  matter. 

The  Amity  Coal  Co.  (Ltd.)  was  organized  by  three  persons,  viz,  Stetler, 
Fuller,  and  Archbald,  who  subscribed  and  acknowledged  the  statement  in  due 
form.  This  statement  set  out  the  following  facts  for  the  Informntion  of  the 
public:  "The  nmount  of  the  capital  stock  of  said  association  is  $25,000,  pay- 
able in  lawful  money  on  the  execution  hereof."  The  persons  subscribing  to 
the  stock  and  the  amount  subscribed  by  each  was  stated  as  follows:  "The 
said  Samuel  N.  Stetler  subscribes  for  $8,000.  said  Edward  L.  Fuller  subscribes 
for  $8,000,  and  the  said  Robert  W.  Archbald  subscribes  for  $9,000." 
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Then  the  court  goes  on : 

The  fair  import  of  the  language  of  the  statement  that  the  subscribed  capital 
was  payable  "  on  the  execution  hereof  "  is  that  it  was  to  be  paid  down,  and  the 
subsequent  recording  of  the  statement  Is  an  assertion  that  the  subscribers  have 
performed  their  promise  and  paid  their  subscriptions  into  the  treasury.  To 
enter  upon  business  with  the  credit  which  the  possession  of  a  paid-up  capital 
of  $25,000  would  give  the  association,  when,  in  fact,  nothing  had  been  paid, 
either  in  money  or  property,  was  an  evasion  of  the  law  and  a  fraud  upon  the 
public. 

Did  Judge  Buffington  direct  your  attention  to  that  language  used 
by  the  Supreme  Court  of  the  State  of  Pennsylvania? 

The  Witness.  I  never  saw  that  case  or  heard  what  you  have  just 
read,  Mr.  Manager.  I  only  assuine  that  it  must  have  been  that  case 
to  which  he  referred.  He  spoke  of  it  as  having  been  used  by  some 
one  in  aspersion  of  his  character. 

Mr.  WoRTHiNGTON.  May  I  ask  the  manager  whether,  in  justice 
and  fairness,  he  ought  not  to  read  the  next  sentence  and  not  stop 
where  he  did? 

Mr.  Manager  Clayton.  We  have  had  the  whole  opinion  printed 
in  the  record,  but  I  have  no  objection  to  reading  it  all,  except  that 
it  would  take  time. 

Mr.  WoRTHiNGTON.  I  think  the  next  sentence,  qualifying  what  has 
just  been  read,  ought  to  be  read  before  the  Senate  in  the  same  con* 
nection.    Let  me  read  it,  if  you  will  not. 

Mr.  Manager  Clayton.  Very  well ;  I  will  read  the  whole  opinion. 

Mr.  WoRTHiNGTON.  Only  the  next  sentence  that  qualifiea  what 
you  have  just  read, 

Mr.  Manager  Clayton.  I  read  as  follows : 

To  enter  upon  business  with  the  credit  which  the  possession  of  a  paid-up 
capital  of  $25,000  would  give  the  association,  when,  in  fact,  nothing  had  been 
paid,  either  in  money  or  property,  was  an  evasion  of  the  law  and  a  fraud  upon 
ttie  public. 

In  saying  this  we  do  not  impute  an  intention  to  defraud  or  reflect  upon  the 
motives  of  the  gentlemen  by  whom  the  Amity  Coal  CJo.  was  organized. 

Mr.  WORTHINGTON.  That  is  what  I  wanted  read. 

Mr.  Manager  Clayton.  Of  course  very  naturally  the  supreme 
court  wanted  to  qualify  what  it  said. 

Mr.  WORTHINGTON.  Mr.  President,  I  object  to  argument. 

The  PREsroiNo  Officer.  The  Chair  has  grave  doubt  of  the  pro- 
priety of  reading  extracts  from  that  case  except  so  far  as  it  may  be 
intended  to  show  what  was  generally  known  to  the  public. 

Mr.  Manager  Clayton.  Tliat  is  the  fact,  and  I  merely  desire  to 
know  of  the  witness,  and  I  read  it  solely  for  the  purpose  of  knowing, 
whether  Judge  Buffington,  who  was  a  judge  in  Pennsylvania,  had 
directed  the  attention  of  the  witness  to  that  case  or  if  anything  was 
said  about  it 

The  PREsroiNG  Officer.  But  the  witness's  own  opinion  is  not  a 
matter  in  controversy. 

Mr.  Manager  Clayton.  I  am  not  asking  for  the  witness's  opinion, 
but  he  has  referred  to  a  conversation  he  had  with  Judge  Bumngton, 
and  I  am  merely  asking  him  on  cross-examination  if  Judge  Buffing- 
ton  said  anything  about  that  particular  matter.  I  think  it  is  entirely 
a  proper  question.    What  did  I  understand  the  witness  to  say? 

The  Witness.  I  never  read  that  case  and  of  course  not  the  lan- 
guage that  has  just  been  read  by  the  manager,  nor  did  I  ever  hear 
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it  read.  I  heard  only  lust  what  I  have  said,  that  Judge  Buffington 
spoke  of  that  case  as  haying  been  brought  up  by  some  one  when 
Judge  Archbald  was  appointed  to  the  Commerce  Court ;  and  he  said 
to  me  that  he  knew  all  the  facts  in  the  case  and  that  in  his  opinion 
there  was  nothing  in  it.  That  is  the  only  time  I  ever  heard  any  allu- 
sion to  what  I  presmne  to  be  the  case  the  manager  has  referred  to. 

Mr.  Manager  Clayton.  Mr.  President,  we  are  willing  that  the 
witness  shall  be  excused. 

Mr.  WoBTHiNGTON.  One  minute. 

Q.  (By  Mr.  Simpson.)  Did  I  understand,  Judge  Gray,  that  this 
conversation  between  you  and  Judge  Bufiin^n  was  on  a  matter  in 
relation  to  this  or  some  case  that  was  brougnt  up  as  an  objection  to 
Judge  Archbald  before  he  was  appointed  to  the  Commerce  Court? — 
A.  Yes.  . 

Q.  And  it  resulted  in  the  defeat  of  his  appointment? — ^A.  No. 

Mr.  Simpson.  I  think  that  is  all.  The  witness  may  be  finally  ex- 
cused. 

The  Presiding  Officer.  The  witness  is  excused. 

J.  B.  McPherson  appeared,  and,  having  been  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Q.  (By  Mr.  Simpson.)  You  are  circuit  judge  x>i  the  United 
States? — A.  Yes,  sir. 

Q.  In  what  circuit? — A.  Third  circuit. 

Q.  Located  in  Pennsylvania,  in  the  city  of  Philadelphia? — ^A. 
Yes,  sir. 

Q.  Do  you  know  Judge  Archbald? — ^A.  Yes;  I  have  known  Judge 
Archbald  for  about  20  years,  at  least. 

Q.  Do  you  know  him  socially  as  well  as  a  judge? — A.  I  do. 

Q.  Can  you  tell  us,  please,  m  very  brief  language,  how  well  you 
have  known  him  socially? 

The  PREsmiNG  Officer.  In  the  opinion  of  the  Chair,  that  is  not 
a  proper  question. 

Mr.  Simpson.  It  is  simply  to  lead  up  to  show  the  extent  of  his 
acquaintance  with  the  judge.    * 

The  Presiding  Officer.  Counsel  should  ask  the  witness  if  he 
knows  his  general  reputation. 

Mr.  Simpson.  But  I  have  to  lead  up  to  that. 

The  Presiding  Officer.  No. 

Mr.  Manager  Clayton.  I  suggest  that  the  question  be  put  without 
any  leading  at  all. 

Mr.  Simpson.  Well,  the  manager  may  not  know  there  are  two 
senses  of  the  phrase  "  lead  to." 

The  PREsroiNG  Officer.  The  counsel  will  propound  the  question 
in  proper  form. 

Q.  (By  Mr.  Simpson.)  Do  you  know  other  people  who  know 
him? — A.  To  some  extent. 

Q.  How  long  have  you  known  other  people  who  knew  him? — A. 
About  as  long  as  I  have  known  him  myself. 

Q.  Will  you  please  tell  us  what  his  general  reputation  is  for  in- 
tegrity? 

The  Presiding  Officer.  First,  does  the  witness  know  his  general 

reputation? 
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Q.  (By  Mr.  Simpson.)  Do  you  know  his  general  reputation  for 
integrity  ? — A.  I  know  it  in  the  sense  that  I  know  about  it  as  I  know 
about  the  reputation  of  many  other  people.  I  have  never  heard  it 
questioned. 

Q.  Have  you  sat  with  him  as  a  judge? 

Mr.  Manager  Norris.  I  object  to  that  as  immaterial.  I  think  the 
witness  has  answered  the  question. 

The  Presiding  Officer.  What  is  the  purport  of  the  question? 

Mr.  Simpson.  It  is  simply  to  lead  up  to  his  general  reputation. 

The  Presiding  Officer.  Can  not  the  question  be  propounded  with- 
out the  counsel  leading  up  to  it? 

Q.  (By  Mr.  Simpson.)  What  is  his  general  reputation  for  integ- 
rity as  a  judge? — A.  I  make  the  same  answer  that  I  made  to  the 
other  question :  I  never  heard  it  questioned. 

Mr.  Simpson  (to  the  managers).  Cross-examine. 

Mr.  Manager  Norris.  That  is  all. 

The  Presiding  Officer.  The  witness  is  excused. 

D.  Noland  Fell  appeared. 

Mr.  Manager  Norris.  Now,  I  want  to  inquire  of  counsel  if  this  wit- 
ness is  to  be  examined  along  the  same  line. 

Mr.  Simpson.  This  witness  and  a  number  of  other  witnesses  to 
follow  are  to  be  examined  along  the  same  line. 

Mr.  Manager  Norris.  Mr.  President,  this  will  make  the  fourth 
witness  on  this  line.  I  wish  to  call  the  attention  of  the  President 
jmd  of  the  Senate  to  the  fact  that  the  managers  will  not  offer  any 
testimony  on  this  subject,  except  what  we  have  offered  on  the  cross- 
examination  of  the  first  two  witnesses,  and  therefore  we  feel  that  a 
limit  ought  to  be  placed  upon  the  number  of  witnesses  that  can  be 
used  by  the  respondent  for  this  particular  purpose.  We  ask  that  that* 
limit  be  fixed  to  four  witnesses.  I  think  that  is  the  usual  number 
everywhere. 

The  Presiding  Officer.  In  this  case  the  Chair  would  not  take  the 
responsibility  of  fixing  it  unless  the  Senate  indicates  a  purpose  to 
that  effect.    The  respondent  will  go  on. 

Mr.  Simpson.  I  can  assure  the  Chair  we  will  not  infringe  any  fair 
rule. 

D,  Newlin  Fell  was  sworn  and  examined,  as  follows : 

Q.  (By  Mr.  Simpson.)  You  are  chief  justice  of  the  Supreme  Court 
of  Pennsylvania  ? — A.  I  am. 

Q.  Do  you  know  Judge  Archbald? — A.  I  do. 

Q.  How  long  have  you  known  him  ? — A.  Some  30  years. 

Q.  Do  you  know  other  people  who  know  him? — A.  I  do. 

Q.  Do  you  know  what  nis  general  reputation  for  integrity  is? — 
A.  I  do. 

Q.  What  is  it  ? — A.  Very  good.    I  never  heard  it  questioned. 

Mr.  Simpson  (to  the  managers.)  Cross-examine. 

Mr.  Manager  Norris.  No  questions. 

Mr.  Simpson.  That  is  all.    I  thank  you,  Judge. 

Charles  E.  Rice  appeared,  and,  having  been  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Q.  (By  Mr.  Simpson.)  You  are  president  judge  of  the  Superior 
Court  of  Pennsylvania  ? — ^A.  Yes,  sir. 
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Q,  Do  you  know  Judge  Archbald? — A.  Yes,  sir. 

Q.  How  long  have  you  known  him? — ^A.  More  than  35  years. 

Q.  Do  you  mow  other  people  who  know  him  ? — A.  Very  well. 

Q.  Do  you  know  what  his  general  reputation  for  integrity  is? — 
A.  I  think  I  do. 

Q.  What  is  it?— A.  Good. 

Q.  How  near  to  him  have  you  lived  during  this  period? — A.  I 
live  in  the  adjoining  county. 

Q.  How  far  away;  how  many  miles? — ^A.  Eighteen  or  nineteen 
miles. 

Q.  Do  you  know  his  general  reputation  for  integrity  as  a  judge  ? — 
A.  I  do. 

Q.  What  is  it?— A.  Good. 

Mr.  Simpson  (to  the  managers.)  Cross-examihe. 

Mr.  Manager  Worbis.  That  is  all. 

Mr.  WoRTHiNGTON.  I  take  it  that  these  witnesses  as  to  reputation 
ma^  be  considered  as  discharged  when  they  leave  the  stand. 

The  PREsroiNG  Officeb.  The  witnesses  will  be  finally  discharged, 
tinless  otherwise  specified. 

M.  J.  Hoban  appeared,  and,  having,  been  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

Q.  (By  Mr.  Simpson.)  What  is  your  profession,  please? — A,  I 
am  bi^op  of  the  Catholic  Church. 

Q.  Where? — A.  In  Scranton. 

Q.  Do  you  know  Judge  Archbald? — A.  I  have  known  him  for 
16  vears. 

Q.  Do  you  know  other  people  who  know  him? — ^A.  Several;  yes, 
sir. 

Q.  What  do  you  mean  by  "  several "  ? — A.  I  have  no  doubt  all  the 
prominent  people  of  Scranton  know  him. 

Q.  Do  you  Imow  his  general  reputation  for  integrity? — A.  He  has 
a  reputation  for  integrity  in  Scranton. 

Q.  What  is  his  reputation? — ^A.  His  reputation  is  good. 

Mr.  Simpson  (to  the  managers).  Cross-examine. 

Mr.  Manager  Nobbis.  That  is  all. 

Mr.  Simpson.  That  is  all.  We  are  much  obliged  to  you.  You 
will  be  discharged. 

W.  W.  Scranton  appeared,  and,  having  been  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Q.  (By  Mr.  Simpson.)  State  your  name,  please. — ^A.  W.  W.  Scran- 
ton. 

Q.  Where  do  you  reside? — A.  I  live  in  Scranton. 

Q.  Do  you  know  Judge  Archbald? — ^A.  Yes;  I  have  known  him 
about  65  years. 

Q.  Do  you  know  other  people  who  know  him?-— A.  Oh,  j^es. 

Q.  Do  you  know  what  his  general  reputation  for  integrity  is  ? — A. 
T  think  so. 

Q.  Will,  you  tell  us^  please,  what  it  is? — A.  His  reputation  for 
integritj^  is  good.    I  think  it  is  as  good  as  possible. 

Mr.  Simpson  (to  the  managers).  Cross-examine. 

Mr.  Manager  Nobbis.  That  is  all. 

Mr.  Simpson.  That  is  all.    You  may  be  discharged. 
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Alonzo  T,  Searle  appeared,  and,  having  been  duly  sworn,  was 
examined  and  testified  as  follows: 

Q.  (By  Mr.  Simpson.)  You  are  one  of  the  judges  of  the  State  of 
Pennsylvania? — A.  I  am, 

Q.  Of  what  county? — A.  The  twenty-second  district,  Wayne 
County. 

Q,  Are  you  any  relation  to  Edward  E.  W.  Searle  ? — ^A.  I  am  not. 

Q.  You  were  one  of  the  contributors  to  the  purse  that  was  given 
to  Judge  Archbald  when  he  sailed  for  Europe  some  years  ago? — 
A.  I  was. 

Q.  Will  you  tell  us,  please,  what  your  connection  with  that  matter 
was? — A,  Two  or  three  days  before  Judge  Archbald  sailed  I  re- 
ceived a  phone  message  from  the  clerk  of  the  court,  stating  that  the 
judge  was  to  sail  on  a  certain  day,  and,  if  convenient,  that  he  would 
ike  to  have  me  come  down  to  New  York  and  see  the  judge  oflF.  It 
was  convenient  and  I  went  down  to  New  York.  T  met  the  clerk  of 
the  court  at  the  Hotel  Marlborough  the  evening  before  the  judge 
sailed.  He  then  told  me  that  some  of  the  judge's  friends  and  attor- 
neys had  raised  a  purse  to  be  given  to  him  on  that  trip.  Then  I  went 
to  my  own  hotel.  The  next  morning  I  went  over  to  the  Hotel 
Marlborough  and  Mr.  Searle  and  I  went  down  to  the  boat.  The 
money  that  Mr.  Searle  had  the  next  morning  was  in  a  package,  all 
done  up.  What  was  in  the  package,  whether  $1  or  .$500,  I  do  not 
know,  only  as  Mr.  Searle  said.  I  aid  not  know  what  was  in  the 
package.  He  asked  me  if  I  would  hand  it  to  Judge  Archbald  and 
make  a  few  remarks.  I  said  I  would  not  make  a  few  remarks,  but  we 
wrote  upon  it — either  he  or  I,  I  do  not  know  who — "Hon.  R.  W. 
Archbald.  Sailing  orders.  Not  to  be  opened  until  24  hours  at  sea." 
This  I  handed  Judge  Archbald. 

Q.  When  you  handed  it  to  him,  and  until  the  ship  left  the  wharf, 
was,  so  far  as  you  know,  the  package  still  sealed  up? — ^A.  It  surely 
was. 

Q.  Did  you  know  that  there  was  included  in  that  package  the 
names  of  the  subscribers  to  that  fund? — A.  I  did  not.  I  womd  say 
I  noticed  Maj.  Warren  testified  I  was  at  that  time  assistant  United 
States  attorney.     I  was  judge  at  that  time, 

Q.  Did  Judge  Archbald  say  anything  to  you  when  you  handed  it 
to  him,  that  you  recall? — A.  I  think  he  said,  "Wnat  does  this 
mean  ?  "  and  I  said,  "A  good  sailor  never  questions  his  orders." 

Cross-examination  by  Mr.  Manager  Norris: 

Q.  Judge,  you  heard  Maj.  Warren's  testimony  in  regard  to  his  con- 
tribution?—A.  Yes. 

Q.  Was  he  mistaken  about  it? — A.  He  certainly  was. 

Q.  You  did  not  get  any  contribution  from  Maj.  Warren? — ^A.  Not 
from  anybody,  and  I  never  heard  of  the  matter  until  I  met  the  clerk 
of  the  court  at  the  Hotel  Marlborough  the  night  before. 

Q.  The  only  person  with  whom  you  had  any  conversation,  either 
directly  or  indirectly,  was  Mr.  Searle,  the  clerk  of  the  judge's  court? — 
A.  It  was. 

Q.  You  did  not  know  how  much  money  there  was  in  the  en- 
velope?— A.  I  did  not. 

Q.  You  did  not  make  any  contribution  yourself,  did  you? — A,  I 
did. 
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Q.  Did  you  give  that  to  the  clerk? — ^A.  I  gave  a  check  to  the  clerk 
that  night,  because  I  Imew  nothing  about  the  matter  and  I  gave  him  a 
check. 

Q.  At  whose  request? — ^A.  I  do  not  think  he  asked  me  for  money. 
I  think  I  said  I  would  be  glad  to  contribute.  I  do  not  think  he  asked 
for  any  money. 

Q.  He  did  not  suggest  that  you  should  ? — ^A.  I  do  not  think  he  did. 

Mr.  Manager  Nobris.  That  is  all. 

Mr.  Simpson  (to  the  witness).  You  may  be  discharged. 

The  Witness.  May  I  be  discharged? 

Mr.  Manager  Norbis.  Yes,  sir. 

John  Von  Bergen  appeared,  and,  having  been  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Q.  (By  Mr.  Mabtin.)  Mr.  Von  Bergen,  you  reside  in  Scranton? — 
A.  Yes,  sir. 

Q.  What  official  position  do  you  hold  at  the  present  time? — A.  At 
present  mayor  of  Scranton. 

Q.  How  long  have  you  been  acquainted  with  Judge  Archbald? — 
A.  Well,  since  I  was  quite  a  small  boy;  perhaps  25  years. 

Q.  Are  you  acquainted  with  the  speech  of  the  people  of  that  com- 
munity?— A.  Fairly  well;  yes. 

Q.  X  ou  are  acquainted  with  people  who  know  Judge  Archbald  ? — 
A.  Yes,  sir. 

Q.  Do  you  know  his  reputation  in  that  community? — A.  I  know 
it  in  so  far  as  it  can  be  judged  by  the  speech  of  the  people  whom  I 
have  met. 

Q.  What,  from  the  speech  of  the  people,  is  his  reputation  for  hon- 
es^ and  integrity? — ^A.  Ask  the  question  a^in,  please. 

Q.  What,  from  the  speech  of  the  people  m  that  community,  is  his 
reputation  for  honesty  and  integrity? — A.  I  would  say  it  was  good. 

Mr.  Mabtin  (to  the  managers).  Cross-examine. 

The  Witness.  I  want  to  say  that  I  never  heard  his  reputation  for 
int^rity  under  question  until  this  matter  came  up. 

^.  Manager  Clayton.  The  witness  may  be  excused. 

Mr.  Mabtin.  That  is  all. 

Samuel  J.  M.  McCarrell  appeared,  and,  having  been  duly  sworn, 
was  examined  and  testified  as  follows : 

Q.  (By  Mr.  Mabtin.)  Where  do  you  reside.  Judge  McCarrell? — 
A.  Hamsburg,  Pa. 

Q.  Are  you  acquainted  with  Judge  Archbald  ? — A.  I  am. 

Q.  How  long  have  you  been  acquainted  with  Judge  Archbald? — 
A.  For  16  or  20  years. 

Q.  Are  you  acquainted  with  other  people  who  know  Judge  Arch- 
bald ? — A.  I  am. 

Q.  Are  you  acquainted  with  his  reputation  ? — ^A.  I  am. 

Q.  What  is  it 

The  PBBsmiNG  Opficeb.  The  counsel  has  not  propounded  the  ques- 
tion in  proper  shape.  The  question  is,  If  the  witness  knows  his 
general  reputation,  and  then 

Mr.  Mabtin.  I  will  see  if  I  get  the  meaning  of  the  Chair. 

[To  the  witness.]  What  is  his  reputation  for  honesty  and  integrity, 
if  you  know  ? 
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'The  Witness.  Good. 

Q.  (By  Mr.  Martin.)  What  was  you  answer,  sir? — A.  Good.  I 
never  neard  it  questioned  by  anyone. 

^   Q.  What  is  his  reputation  for  honesty  and  integrity  as  a  judge, 
if  you  know  ? — A.  Good.    I  never  heard  it  qu^tioned  by  anyone. 

Mr.  Martin  (to  the  managers).    Cross-examine. 

The  Witness.  I  may  say  tnat 

Mr.  Manager  Norris.  That  is  all. 

Mr.  Martin.  What  were  you  about  to  say? 

The  Witness.  I  was  about  to  say 

Mr.  Manager  Clayton.  Mr.  President,  I  think  that  is  enough. 

Mr.  President,  while  we  are  waiting  for  the  next  witness,  I  ask 
that  the  witness,  W.  D.  Russell,  who  was  subpoenaed  on  behalf  of 
the  managers,  may  be  finally  discharged  at  this  time. 

The  PREsroiNG  Ofticer.  It  will  be  so  ordered. 

John  M.  Garman  appeared,  and,  having  been  duly  sworn,  was 
examined  and  testified  as  follows: 

Q.  (By  Mr.  Martin.)  Where  do  you  reside? — ^A.  Wilkes- 
Barre,  Pa. 

Q.  How  far  is  that  from  Scranton? — ^A.  Eighteen  miles. 

Q.  Are  you  acquainted  with  Judge  Archbald  ? — ^A.  Very  well. 

Q.  How  long  have  you  known  him  ? — ^A.  About  30  to  32  years. 

Q.  Are  you  acquainted  with  the  speech  of  the  people  in  the  com- 
munity in  which  he  has  lived  and  moved,  with  reierence  to  his  hon- 
esty and  integrity? — A.  I  am. 

Q.  What,  from  the  speech  of  the  people,  is  his  reputation  for 
honesty  and  integrity? — A.  Good. 

Q.  What,  from  the  speech  of  the  people  in  that  community,  is  his 
reputation  for  judicial  nonesty  and  integrity? — A.  Good. 

Mr.  Martin  (to  the  managers).  Cross-examine. 

Mr.  Manager  Clayton.  The  witness  may  be  excused. 

The  Presiding  Officer.  The  witness  is  finally  excused. 

William  A.  Stone  appeared,  and,  having  been  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Q.  (By  Mr.  Martin.)  Where  is  your  place  of  residence? — ^A. 
Pittsburgh,  Pa. 

Q.  You  were  at  one  time  governor  of  the  State  of  Pennsylvania? — 
A.  Yes,  sir. 

Q.  Do  you  know  Judge  Archbald  ? — ^A.  I  do. 

Q.  How  long  have  you  known  Judge  Archbald? — A.  I  have  known 
him  at  least  21  years.  I  do  not  know  but  that  I  have  known  him  a 
little  longer ;  but  at  least  21  years. 

Q.  Do  you  know  other  people  who  know  Judge  Archbald? — ^A. 
Yes,  sir ;  a  great  many  people. 

Q.  What,  from  the  speech  of  those  people  who  know  him,  is  his 
reputation  lor  honesty  and  integrity? — A.  Good. 

Mr.  Martin  (to  the  managers).  Have  you  any  questions? 

Mr.  Manager  Clayton.  The  witness  may  be  excused. 

The  Presiding  Officer.  The  witness  is  finally  ^[cused. 

Mr.  Manager  Clayton.  I  should  like  to  be  heard  briefly. 

Mr.  President,  the  managers  have  offered  no  character  witnesses 
anywhere  in  these  proceedings;  it  is  not  their  purpose  to  offer  any 
character  witnesses.    Ten  character  witnesses  have  been  examined. 
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The  rule  adopted,  or  the  practice  I  may  say,  to  be  more  accurate, 
in  all  the  courts  of  justice  so  far  as  I  know  is  that  the  court  has  the 
discretionary  power  to  limit  the  number  of  witnesses  as  to  character* 
I  take  it  that  that  power  is  an  inseparable  incident  of  the  court  to 
regulate  its  proceedings  and  for  the  purpose,  among  others,  of 
bringing  the  trial  to  an  end. 

In  so  far  as  I  know,  all  courts  permit  a  reasonable  number  of 
witnesses  to  be  examined  on  character;  but  where  the  testimony  of 
the  character  of  the  party  is  not  controverted,  the  court  has  always, 
after  a  reasonable  number  of  witnesses  have  been  examined,  held 
that  no  more  should  be  examined  on  that  particular  matter.  Some 
of  the  courts  of  the  Union  hold  that  four  character  witnesses  are 
sufficient  where  the  testimony  of  those  witnesses  is  not  controverted. 

We  have  another  instance.  The  Supreme  Court  of  Illinois  is 
permitted  to  prescribe  rules,  and  among  the  rules  that  they  have 
prescribed  is,  that  there  can  be  only  eight  character  witnesses  exam- 
ined where  the  question  of  character  is  not  controverted.  That  rule 
of  the  Supreme  Court  of  Illinois  has  the  force  and  effect  of  a  stat- 
ute there.  That  is  the  most  liberal  rule  that  I  can  now  call  to  mind 
on  the  subject  obtaining  in  any  of  the  courts. 

So,  Mr.  President,  I  respectfully  submit  to  you  and  to  the  Senate" 
that  after  these  gentlemen  have  examined  10  witnesses  on  character 
and  when  the  testimony  of  those  character  witnesses  is  not  disputed— 
is  not  controverted — ^and  when  the  managers  tell  the  Senate  it  will 
not  be  controverted,  it  seems  to  me  that  the  further  examination  of 
character  witnesses  might  well  be  dispensed  with. 

The  PREsmiNG  Officer.  The  Chair  recognizes,  of  course,  that  the 
practice  is  such  as  the  manager  has  indicated,  and  the  necessity  of  it 
IS  apparent.  Otherwise  the  time  of  a  court  might  be  indefinitely 
taken  up  through  the  introduction  of  innumerable  witnesses.  At  the 
same  time  the  Chair  reco^izes  that  in  this  case  the  character  of  the 
respondent  is  necessarily  m  issue,  and  on  account  of  the  gravity  of 
the  case  and  the  peculiar  position  which  the  Presiding  Officer  holds, 
simply  as  the  mouthpiece  of  the  Senate,  the  Chair  does  not  feel 
authorized  to  take  the  responsibility  of  shutting  off  the  respondent  in 
the  proof  which  he  seeks  to  make  upon  this  Tine.  The  Senate  has 
full  control  over  the  matter  whenever  it  sees  proper  to  exercise  it. 

Mr.  Manager  Clayton.  Mr.  President,  not  desiring  to  discuss  the 
question  as  to  which  the  Chair  has  indicated  his  ruling,  I  desire  to 
respectfully  submit  to  him  another  reason.  This  evidence  as  to  char- 
acter is  not  only  not  controverted,  but  will  not  be  controverted  by  the 
managers;  but  the  evidence  is  merely  cumulative,  and  the  courts 
have  always  held  that  there  was  a  right  to  limit  cumulative  testi- 
mony. 

The  Presiding  Officer.  The  Chair  assumes  that  counsel  for  the 
respondent  will  not  exceed  proper  limits  in  this  regard.  In  the  ab- 
sence of  direction  from  the  Senate,  the  Chair  will  not  interfere  with 
counsel  in  their  proper  presentation  of  their  defense  in  this  par- 
ticular according  to  their  judgment  of  the  best  way  to  do  it. 

Mr.  Beed.  Mr.  President,  I  submit  the  order  which  I  send  to  the 
desk. 

The  Presiding  Officer.  The  Senator  from  Missouri  presents  an 
order  in  which  he  asks  the  concurrence  of  the  Senate.  The  order  will 
be  read. 
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The  Secretary  read  as  follows: 

Ordered,  That  the  number  of  character  witnesses  shall  be  limited  to  15. 

Mr.  Gallingeb.  Mr.  President,  I  raise  the  question  of  a  quorum. 
There  is  no  quorum  present. 

Mr.  Simpson.  We  will  limit,  if  I  mav 

The  Presiding  Officer.  Counsel  will  suspend.  The  Senator  from 
New  Hampshire  has  made  the  point  of  order  that  there  is  no  quorum 
present.  Under  the  rule,  the  Secretary  will  proceed  to  call  the  roll 
of  the  Senate. 

The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names : 

Present :  Ashurst,  Bacon,  Bailey,  Borah,  Bourne,  Brandegee,  Bris- 
tow,  Bryan,  Chamberlain,  Chilton,  Clapp,  Clark  of  Wyoming,  Clarke 
of  Arkansas,  Crane,  Crawford,  CuUom,  du  Pont,  Gallinger,  Guggen- 
heim, Hitchcock,  Johnson  of  Maine.  Johnston  of  Alabama,  Jones, 
Kenyon,  La  FoUette,  Lodge,  McCumoer,  Martin  of  Virginia,  Myers, 
Newlands,  O'Gorman,  Oliver,  Overman,  Page,  Perkins,  Perky, 
Pomerene,  Beed,  Richardson,  Root,  Simmons,  Smith  of  Arizona, 
Smith  of  Georgia,  Smith  of  Maryland,  Smith  of  Michigan,  Smith  of 
South  Carolina,  Smoot,  Stephenson,  Stone,  Sutherland,  Swanson, 
Thornton,  Tillman,  Townsend,  Warren,  Wetmore,  and  Works — 67. 

Mr.  Bryan.  I  desire  to  announce  that  mjr  colleague  [Mr.  Fletcher] 
is  absent  from  the  Senate  Chamber  on  business  or  the  Senate. 

The  PREsmiNG  Officer.  On  the  call  of  the  Senate  57  Senators  have 
responded  to  their  names.    A  quorum  of  the  Senate  is  present. 

The  Senator  from  Missouri  [Mr.  Reed]  presents  an  order,  which 
will  be  read  to  the  Senate. 

The  Secretary  read  as  follows : 

Ordered,  That  the  number  of  character  witnesses  shall  be  limited  to  15. 

Mr.  WoRTHiNGTON.  Mr.  President,  if  it  will  save  any  time  we  are 
perfectly  willing  to  limit  ourselves  to  15  character  witnesses  without 
any  order  of  the  Senate. 

The  Presiding  Officer.  It  will  be  so  ordered,  without  objection. 

Mr.  Martin.  In  view  of  the  adoption  of  the  order  to  limit  the 
number  of  character  witnesses,  we  should  like  to  withdraw  Mr. 
Torrey,  who  has  just  been  sworn,  inasmuch  as  he  was  to  testify  as 
to  another  matter.  We  desire  now  that  Henry  Belin,  jr.,  may  be 
called. 

Henry  Belin,  jr.,  having  been  duly  sworn,  was  examined  and  testi- 
fied as  loUows : 

Q.  (By  Mr.  Martin.)  Mr.  Belin,  where  do  you  reside? — A. 
Scranton. 

Q.  Are  you  acquainted  with  Judge  Archbald ! — A.  Yes. 

Q.  How  long  have  you  known  him  ? — A.  About  35  years. 

Q.  Are  you  acquainted  with  other  people  who  know  Judge  Arch- 
bald?— A.  Yes. 

Q.  From  the  speech  of  those  people  who  know  him,  what  is  his 
reputation  for  honesty  and  integrity  ? — ^A.  Perfectly  good. 

Mr.  Martin.  Do  the  managers  desire  to  examine  this  witness? 

Mr.  Manager  Webb.  I  do  not  care  to  ask  him  any  questions. 

Mr.  Martin.  Then  he  may  be  discharged. 

The  Presiding  Officer.  The  witness  will  be  discharged. 
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W.  L,  Connell,  having  been  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Q.  (By  Mr.  Martin.)  Mr.  Connell,  where  do  you  live? — A.  Scran- 
ton,  Pa. 

Q.  How  long  have  you  lived  there? — A.  I  have  lived  there  all  my 
life — 50  years. 

Q.  During  that  time  have  you  been  acquainted  with  Judge  Arch- 
bald? — ^A.  I  have  known  Judge  Archbald  practicallv  all  my  life. 

Q.  Are  you  acquainted  with  other  people  there  who  laiow  him  ? — 
A.  I  am. 

Q.  What,  from  the  speech  of  those  people  who  know  him,  is  his 
reputation  for  honesty  and  integrity? — A.  It  is  very  high. 

Mr.  Martin.  Is  it  desired  by  the  managers  to  cross-examine  the 
witness? 

Mr.  Manager  Webb.  We  have  no  questions,  Mr.  President. 

Mr.  Martin.  The  witness  may  be  aischarged. 

The  Presiding  Officer.  The  witness  will  be  discharged. 

E.  B.  Sturges,  having  been  duly  sworn,  was  examined  and  testified 
as  follows: 

Q.  (By  Mr.  Martin.)  Mr.  Sturges,  do  you  live  in  Scranton? — 
A.  Yes,  sir ;  I  make  that  my  headquarters. 

Q.  Are  you  acquainted  with  Judge  Archbald? — A.  I  am. 

Q.  How  long  have  you  been  acquainted  with  Judge  Archbald? — 
A.  Over  40  years. 

Q.  Are  you  acquainted  with  other  people  who  know  him? — A. 
I  am. 

Q.  What  is  your  business,  Mr.  Sturges? — A.  By  profession  I  am 
a  lawyer.  I  practiced  law  in  Scranton  for  about  25  years.  My 
health  gave  out.  As  some  one  said,  I  wanted  to  get  honest,  and  I 
went  into  other  business. 

Q.  What,  from  the  speech  of  people  who  know  Judge  Archbald  in 
that  community,  is  his  reputation  for  honesty  and  integrity? — A.  I 
do  not  think  you  could  find  a  man  who  fcaows  Judge  Archbald  well 
that  would  not 

Mr.  Manager  Webb  (to  the  witness).  Just  answer  the  question. 

The  Presiding  Officer.  The  witness  will  suspend. 

Mr.  Manager  Webb.  I  insist  on  the  question  being  answered  cate- 
gorically according  to  the  rule. 

The  Presiding  Officer.  The  witness  will  please  respond  to  the 
question  directly,  without  commenting. 

The  Witness.  Will  you  allow  me  to  make  an  apology  ? 

The  Presiding  Officer.  No,  sir;  proceed  with  your  testimony. 

The  Witness.  His  reputation  could  not  be  better,  in  my  judgment. 

Mr.  Martin.  Is  it  desired  by  the  managers  to  cross-examine  the 
witness  ? 

Mr.  Manager  Webb.  We  have  no  questions,  Mr.  President 

Mr.  Martin.  The  witness  may  be  discharged. 

The  Presiding  Officer.  The  witness  will  be  discharged. 

Joseph  O'Brien,  having  been  duly  sworn,  was  examined  and  testi- 
fied as  follows : 

Q.  (By  Mr.  Martin.)  Mr.  O'Brien,  you  live  in  Scranton? — ^A. 
I  do. 
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Q.  What  is  your  profession  ? — ^A,  Practicing  law. 

Q.  Are  you  acquainted  with  Judge  Archbald  ? — ^A.  I  am. 

Q.  For  how  many  years  have  you  been  acquainted  with  Judge 
Archbald  ? — A.  For  30  years. 

Q.  Are  you  acquainted  with  other  people  in  that  community  who 
know  Judge  Archbald? — A.  I  am. 

Q.  What,  from  the  speech  of  those  people  who  know  Judge  Arch- 
bald, is  his  reputation  in  the  community  for  honesty  and  integrity  ? — 
A.  The  very  oest. 

Mr.  Martin.  You  may  cross-examine,  gentlemen. 

Cross-examination  by  Mr.  Manager  Norris  : 

Q.  Where  did  you  say  you  reside  ? — ^A.  In  the  city  of  Scranton,  sir. 
Q.  Are  you  a  member  of  a  firm  of  attorneys  there? — A.  A  mem- 
ber of  the  firm  of  O'Brien  &  Kelly. 
Mr.  Manager  Norris.  That  is  all. 
Mr.  Martin.  The  witness  may  be  discharged. 

A.  Leo  Weil,  having  been  duly  sworn,  was  examined  and  testified 
as  follows : 

Q.  (By  Mr.  Martin.)  Where  do  you  live,  Mr.  Weil? — ^A.  In 
Pittsburgh. 

Q.  You  know  Judge  Archbald  ? — ^A.  I  do. 

Q.  How  long  have  you  known  Judge  Archbald? — ^A.  I  have 
known  him  over  10  years. 

Q.  Do  you  know  other  people  who  know  him? — ^A.  I  do. 

Q.  What,  from  the  speech  of  the  people  who  know  him,  is  his 
reputation  for  honesty  and  integrity? — ^A.  Excellent. 

Mr.  Martin.  You  may  cross-examine,  gentlemen. 

Cross-examination  by  Mr.  Manager  Norris: 

Mr.  Manager  Norris.  I  did  not  hear  the  name  of  this  witness. 

Mr.  Martin.  A.  Leo  Weil. 

Q.  AVhere  do  you  reside? — A.  Pittsburgh. 

Q.  Are  you  acquainted  with  the  reputation  of  Judge  Archbald  in 
Scranton? — A.  No,  sir. 

Q.  Do  you  know  what  his  reputation  is  in  Pittsburgh? — A.  I  do. 

Q.  Have  you  heard  his  reputation  discussed  by  anyoody  in  Pitts- 
burgh?— A.  I  have. 

Q.  By  whom? — A.  I  can  not  recall  any  names;  but  when  Judge 
Archbald  came  to  Pittsburgh  to  hold  court  the  bar  and  those  con- 
nected with  the  court  discussed  his  character  as  a  judge. 

Q.  Was  there  any  member  of  the  bar  there  who  knew  or  professed 
to  know  anything  about  his  reputation  for  honesty? — A.  They  pro- 
fessed to  know,  because  they  declared  his  reputation  was  of  the 
highest. 

Q.  Can  you  tell  why  there  was  any  occasion  for  the  discussion  in 
Pittsburgh  of  his  reputation  for  honesty? — A.  Yes,  sir;  I  can. 

Q.  Had  there  anything  arisen  in  which  his  reputation  as  an  honest 
man  was  in  dispute? — A.  When  a  judge  from  another  district  comes 
to  a  city  like  Pittsburgh  to  hold  a  Federal  court  we  naturally  dis- 
cuss what  kind  of  a  man  he  is  before  whom  we  are  to  try  our  cases. 

Q.  Exactly.  But  how  do  you  find  out  anything  that  is  said  about 
his  honesty  by  men  who  necessarily  were  not  acquainted  with  him? — 
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A.  There  were  undoubtedly  some  there  who  were  acquainted  with 
him. 

Q.  There  were  some? — ^A.  Undoubtedly. 

Q,  Do  you  know  who  they  were? — A,  I  do  not  recall  their  names 
at  this  time. 

Q.  Had  you  heard  anyone  who  was  acquainted  with  him  talk 
about  his  reputation  when  he  came  there  to  hold  court? — ^A..  I  had; 
because  the  first  time  he  came  there  to  try  a  case  I  had  a  most  im- 
portant case  to  try,  and  I  was  naturally  anxious  to  know  the  kind 
of  a  man  before  wnom  it  was  to  be  tried. 

Q.  And  you  looked  up  his  reputation  for  honesty  in  Pittsburgh  at 
that  time? — ^A.  No;  but  I  paid  attention  to  what  members  of  the  bar 
said  his  reputation  was. 

Q.  How  often  did  he  come  there  to  hold  court? — ^A.  Oh,  I  can  not 
say ;  a  number  of  times. 

Q.  Was  he  there  long  at  any  time? — ^A.  Sometimes  for  several 
weeks. 

Q.  That  was  not  in  his  district,  was  it? — A.  No;  he  was  in  the 
middle  district  and  Pittsburgh  is  in  the  western  district. 

Q.  Was  that  when  he  was  Federal  judge  or  State  judge? — A.  Fed- 
eral judge. 

Q.  You  never  heard  of  him  until  he  came  there  to  hold  court,  did 
you  ? — A.  Oh,  I  had  heard  his  name  simply,  but  nothing  more. 

Q.  Was  the  reputation  which  you  heard  discussed  connected  with 
the  times  and  the  incidents  when  he  was  there  holding  Federal 
court? — A.  Yes,  sir. 

Mr.  Manager  Norbis.  That  is  all. 

Mr.  Martin.  That  is  all,  Mr.  Weil. 

Mr.  WoRTHiNGTON.  Mr.  President,  Mr.  Saums  was  on  the  stand 
when  we  adjourned  last  night,  and  I  obtained  from  him  some  of 
his  papers,  which  we  wantea  to  use.  I  handed  them  to  Mr.  Manager 
Sterling  so  that  he  might  have  them  overnight,  as  he  desired  to  ex- 
amine them.  We  can  not  proceed  with  the  examination  without  the 
papers. 

Mr.  Manager  Webb.  Mr.  President,  Mr.  Manager  Sterling  has  been 
here  all  afternoon  and  is  in  the  corridor  now,  I  think. 

Mr.  WoRTHiNGTON.  Supposc,  then,  in  order  to  save  time,  that  we 
have  Mr.  Torrev  called  back  and  examine  Mr.  Saums  afterwards. 

James  H.  Torrev,  having  been  previously  sworn,  was  examined 
and  testified  as  follows: 

Q.  (By  Mr.  Worthington.)  Mr.  Torrey,  give  your  full  name, 
please. — ^A.  James  H.  Torrey. 

Q.  And  your  residence. — ^A.  Scranton. 

Q.  And  your  business. — ^A.  I  am  an  attorney  at  law. 

Q.  Member  of  what  firm? — A.  Welles  &  Torrey. 

Q.  How  long  have  you  been  practicing  law  in  that  town,  Mr. 
Torrey? — ^A.  Thirty-six  years. 

Q.  And  you  have  been  with  Mr.  Welles  how  long? — A.  Since  1898. 

Q.  Is  your  practice  there  of  a  general  character  in  the  city  courts, 
in  the  Federal  courts,  and  so  on  ? — A.  It  is ;  yes,  sir. 

Q.  Did  you  at  any  time  represent  Mr.  Conn,  who  is  an  oflScer  of  the 
Laurel  Line,  as  it  is  called  ? — A.  We  are  regularly  retained  by  that 
line;  yes,  sir. 
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Q,  By  the  corporation? — ^A.  Yes,  sir. 

Q.  That  is  the  company  that  has  a  little  lino  running  from  Wilkes- 
Barre  to  Scranton  ? — ^A.  Yes,  sir ;  the  Laurel  Line. 

Q.  There  have  been  some  questions  asked  here  of  Mr.  Conn  as  to 
how  he  found  out  that  I  had  a  certain  contract.  I  will  show  you  the 
paper,  and  perhaps  you  can  throw  some  light  on  that  subject.  I  show, 
you  United  States  Senate  Exhibit  No.  22. — A.  (After  examining  the 
paper.)!  recognize  the  paper;  yes,  sir.    * 

Mr.  WoRTHiNGTON.  I  think  I  should  state,  Mr.  President,  in  order 
that  the  Senate  may  know  what  we  are  talking  about,  that  that  is  the 
contract  which  it  has  been  testified  was  drawn  up  by  Judge  Archbald 
when  it  was  expected  to  make  the  sale  to  Conn,  in  whicn  he  recites 
that  it  was  between  him  and  Williams  on  the  one  hand  and  Conn's 
company  on  the  other ;  and  there  were  some  pencil  interlineations  in 
that  paper  about  which  we  had  some  testimony. 

Q.  (By  Mr.  Worthington.)  Now,  Mr.  Torrey,  will  you  tell  me 
whether  you  were  consulted  by  Mr.  Conn  in  reference  to  that  pro- 
posed purchase? — ^A.  We  were;  yes,  sir. 

Q.  And  what  did  you  do  about  it? — A.  I  think  either  Judge  Arch- 
bald  or  Mr.  Conn  came  to  me,  in  the  first  instance,  saying  mat  they 
had  agreed  upon  the  terms  embodied  in  this  contract,  subject  to  the 
examination  of  the  title,  and  requested  that  our  firm  examine  the 
title.  I  was  especially  busy  at  that  time  and  turned  it  over  to  Mr. 
Welles,  who  made  the  examination  of  title  and  found  that  there  were 
defects  in  it.  After  he  had  reported  that — ^I  do  not  know  just  when 
it  was— Judge  Archbald  came  to  me  to  inquire  what  our  report  was 
and  what  could  be  done  about  it.  I  told  him  that  one  of  three  things 
could  be  done,  and  only  those;  either  we  must  get  a  warranty  con- 
veyance from  the  Hillside  Coal  &  Iron  Co.  of  the  dump,  or,  regard- 
ing it  as  personal  property  the  title  to  which  passed  upon  delivery, 
we  would  take  the  lease  of  it  at  the  royalty  mentioned  in  this  contract, 
paying  for  it  as  we  got  it ;  or,  if  it  was  to  be  a  down  payment,  that  we 
must  have  some  indemnity.  He  could  not  comply  with  any  one  of 
those  three  suggestions.  The  Hillside  company  would  not  give  any 
warranty  of  any  title  whatever  in  the  dump ;  they  would  simply  sell 
their  interest.  They  had  to  have  the  down  payment  in  order  to  pay 
the  purchase  money,  and  so  they  could  not  let  us  pay  for  it  as  we  got 
it,  and  Judge  Archbald  said  they  were  not  in  a  position  to  give  us  in- 
demnity, and  that  ended  it. 

Q.  Then  you  advised  Conn  what? — A.  Then  we  advised  him  not 
to  sign  the  agreement. 

Q.  In  that  connection,  did  anything  come  to  your  notice  about  the 
claim  of  the  Everhart  heirs? — A.  I  oelieve  that  was  the  principal 
reason  why  Mr.  Welles  refused  to  pass  the  title. 

Q.  Do  you  know  it  to  be  a  fact  that  your  partner  refused  to  pass 
that  title  to  Conn  because  of  the  outstanding  interest  of  the  Ever- 
hart heirs? — A.  I  do;  yes,  sir. 

Q.  Now,  in  reference  to  the  history  of  that  paper,  do  you  know  in 
whose  handwriting  the  pencil  interlineations  there  are? — A.  I  would 
not  know  myself;  no,  sir. 

Q.  You  only  know  from  hearsay? — A.  I  only  know  from  repork 

Q.  Did  you  receive  that  paper  from  anybody  with  the  request 
that  you  trace  it  back  and  see  in  whose  handwriting  the  pencil 
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memoranda  were? — A.  When  you  were  in  Scrantpn  preparing  this 
case  shortly  before  it  b^an 

Q.  When  I  was  in  Scranton? — ^A.  Yes,  sir;  when  you  were  in 
Scranton,  Mr.  Worthington,  you  showed  the  paper  to  me  and  asked 
me  if  I  kiiew  in  whose  handwriting  it  was.  I  told  you  it  was  not  in 
the  handwriting  of  any  member  of  our  firm. 

Q.  You  say  "handwriting";  you  mean  the  pencil  interlinea- 
tions ? — ^A.  Tne  pencil  interlineations ;  yes,  sir.  I  said,  if  you  would 
give  me  time,  I  tnought  I  could  find  out.  I  sent  it  to  Judge  Knapp's 
office,  of  the  firm  of  Warren,  Knapp  &  O'Malley,  to  see  if  it  was 
in  the  handwriting  of  anyone  there.  I  thought  possibly  it  might  be 
in  Judge  Ejiapp's  handwriting,  though  I  did  not  think  it  was.  I 
then  sent  my  youngest  son,  a  member  of  the  firm,  to  Mr.  Conn's  office 
to  ascertain  if  it  was  in  the  handwriting  of  anyone  there,  knowing 
that  it  had  been  in  his  possession.  Mr.  Conn  was  out  of  town,  but 
his  private  secretary  told  him 

Mr.  Manager  Davis.  Mr.  President,  I  submit  that  this  is  clearly 
incompetent.  The  witness  may  identify  the  handwriting,  if  he 
knows  it,  and  of  course,  if  he  does  not,  what  he  learned  from  other 
people  is  not  competent. 

Mr.  Worthington.  The  honorable  manager  directed  a  long  ques- 
tion to  Mr.  Conn  as  to  how  the  paper  found  its  way  into  Mr.  Worth- 
in^on's  possession.  Just  what  he  meant,  I  do  not  know,  but  coun- 
sel seemed  to  think  it  was  important,  and  wanted  to  know  whether 
Mr.  Conn  was  in  collusion  with  Judge  Archbald's  counsel  in  the 
matter. 

Mr.  Manager  Davis.  If  this  examination  is  simply  to  relieve  the 
feelings  of  counsel  in  the  matter,  I  am  willing  to  do  tnat  at  once,  and 
to  state  that  it  was  not  asked  because  of  any  presumed  impropriety 
on  the  part  of  counsel,  but  simply  in  an  endeavor  to  get  Mr.  Conn  to 
state  the  history  of  the  document;  and  he  further  stated,  if  it  is 
necessary  to  relieve  counsePs  feelings,  that  these  interlineations  were 
in  his  handwriting. 

Mr.  Worthington.  I  am  not  concerned  now  about  the  feelings  of 
the  managers  or  in  whose  handwriting  it  was,  but  there  was  a  very  pro- 
tracted examination  of  Mr.  Conn  on  this  point,  apparently  on  the 
line  that  there  was  something  wrong  in  his  knowing  that  I  had  the 
paper,  but  I  showed  it  to  him,  as  he  testified,  just  before  he  went  on 
the  stand. 

Q.  (By  Mr.  Worthington.)  Do  you  say  that  you  sent  this  paper 
to  Mr.  Conn's  office  by  your  son  and  partner? — A.  Yes;  and  the 
report  came  back  that  his  private  secretary 

Mr.  Manager  Davis.  I  oDJect. 

Mr.  Worthington.  I  do  not  care  what  the  report  was. 

Q.  (By  Mr.  Worthington.)  But  did  you  send  it  with  the  informa- 
tion that  I  wanted  to  know  whose  handwriting  it  was  on  the  paper? — 
A.  Exactly ;  yes,  sir. 

Q.  You  spoke  about  Judge  Archbald  coming  there,  and  Judge 
Archbald's  name  is  used  as  one  of  the  contracting  parties  there? — A. 
It  is. 

Q.  I  should  like  to  know  whether  there  was  any  suggestion  that 
Judge  Archbald's  connection  with  the  proposed  purchase  from  the 
Hillside  Coal  &  Iron  Co.  and  Robertson  &  Law,  and  the  sale  to  Conn, 
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was  a  matter  that  was  to  be  kept  quiet  or  concealed  in  any  way. — ^A. 
Not  at  all.  He  frankly  said  tnat  he  was  interested  wim  Mr.  Wil- 
liams. 

Q.  Was  that  known  generally  inyour  office? — ^A.  It  was. 

Q.  To  how  many  people! — A.  Well,  to  at  least  three. 

Q.  Were  you  one  of  the  contributors  to  the  purse  which  was  pre- 
sented to  Judge  Archbald  when  he  was  about  to  sail  for  Europe  in 
the  spring  of  1910? — A.  I  was. 

Q.  I  wish  you  would  tell  your  connection  with  that. — ^A.  Mr. 
Searle,  the  clerk  of  the  court,  called  at  my  office  and  said  that  such  a 
purse  was  being  contemplated  and  some  of  the  lawyers  had  sub- 
scribed to  it,  and  asked  if  we  desired  to  do  so;  and,  I  think,  after  con- 
sulting with  my  partner,  Mr.  Welles,  I  drew  a  firm  check,  or  had  it 
drawn,  and  gave  it  to  him. 

Q.  Did  you  understand  it  was  a  presentation  of  a  sum  of  money 
which  was  to  be  made  to  Judge  Archbald  ? — A.  I  did ;  yes,  sir. 

Q.  You  were  told  about  the  circumstances  under  which  it  was  to 
be  given? — A.  I  do  not  think  so. 

Q.  You  had  no  communication  with  Judge  Archbald  on  the  sub- 
ject?— A.  Not  at  all. 

Q.  Did  you  know  that  it  was  thought  best  to  conceal  it  from  him 
until  he  was  about  to  sail? — ^A.  I  did  not  know  anything  about  that, 
I  assumed — and  I  am  not  quite  sure  I  did  not  say  to  Mr.  Searle — 
that  it  would  be  wiser  not  to  let  Judge  Archbald  mow  the  names  of 
the  contributors;  and  I  certainly  assumed  that  he  would  not  know. 

Mr.  WoBTHiNGTON.  You  may  cross-examine. 

Cross-examination  by  Mr.  Manager  Davis  : 

Q.  What  was  the  amount  of  your  contribution,  Mr.  Torrey? — A. 
If  I  recollect  aright,  it  was  $25. 

Mr.  Manager  Davis.  We  have  no  further  questions. 

Mr.  WoBTHiNGTON.  That  is  all.  The  witness  may  be  discharged. 
Please  call  Mr.  Welles  and  finish  up  this  phase. 

Charles  Hopkins  Welles,  being  duly  sworn,  was  examined  and 
testified  as  follows: 

Q.  (By  Mr.  WoBTHiNGTON.)  Do  you  reside  in  Scranton ? — A.  I  do. 
Q.  How  long  have  you  lived  in  that  burg? — A.  Since  1861. 
Q.  What  is  your  business  ? — A.  I  am  a  lawyer. 
Q.  You  are  a  partner,  I  believe,  of  Mr.  Torrey,  who  has  just  left 
the  stand  ? — A.  1  am. 
Q.  And  have  been  for  how  many  years? — A.  Twelve  or  fifteen. 
Q.  Are  you  acquainted    with   Judge   Archbald,  the   respondent 

here? — A.  I  am. 

Q.  And  you  have  known  him  how  long  ? — A.  All  his  life,  I  think. 

Q.  Well  or  only  incidentally  ?— A.  Very  well. 

Q.  Do  you  remember  anything  about  the  submission  to  your  firm 
by  Mr.  Conn,  of  the  Laurel  Line,  of  a  proposed  contract  in  reference 
to  the  Katydid  culm  dump  ? — ^A.  I  do. 

Q.  What  did  you  have  to  do  with  that,  Mr.  Welles? — ^A.  It  was 
given  to  me  to  look  up  the  question  of  the  title  to  the  property. 

Q.  Given  to  you  by  whom  ? — ^A.  By  Mr.  Conn,  as  representing,  I 
believe,  the  Lackawanna  &  Wyoming  Valley  Railroad  Co. 

Q.  The  so-called  Laurel  Line  ? — A.  The  so-called  Laurel  Line. 
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Q.  Up  there  they  called  it  the  Laurel  Line  for  short  ? — A.  Yes. 

Q.  Did  you  investigate  the  title? — A.  I  did. 

Q.  And  reported  to  Mr.  Conn  ? — A.  I  did. 

Q.  What  was  your  conclusion  so  communicated  to  him  ? — A.  That 
there  was  no  title  that  they  could  sell. 

Q.  What  was  the  trouble,  Mr.  Welles? — A.  As  soon  as  it  came 
into  my  hands  I  went  to  Judge  Knapp's  oifice  to  see  if  I  could  get 
the  lease  under  which  this  ciflm  dump  was  produced.  I  found  in 
Judge  Knapp's  office  Judge  Archbald  and  Mr.  Beyea,  the  real  estate 
agent  of  the  Pennsylvania  Coal  Co.,  and  I  asked  for  the  lease,  I 
was  told  by  Judge  Knapp  that  the  Hillside  Coal  &  Iron  Co.  owned 
one-half  or  this  property  in  fee;  that  the  other  undivided  half  was 
owned  by  others. 

I  asked  them  there  under  what  authority — if  the  Hillside  Coal  & 
Iron  Co.  had  any  lease  of  the  property — and  they  smiled  and  said 
they  had  a  letter.  I  wanted  to  see  the  letter,  and  they  said  that  they 
had  just  been  calling  up  Mr.  W.  A.  May,  the  general  superintendent, 
and  the  letter  could  not  be  found.  I  asked  them  from  whom  the 
letter  came^  and  they  said  it  came  from  Mr.  Darling — ^E.  P.  Darling — 
way  back  m  1882  or  1883,  I  think  it  was — ^somewhere  in  the  early 
eighties — and  it  was  simply  a  letter  that  authorized  the  Hillside  Coal 
&  Iron  Co.  to  mine  on  payment  of  a  certain  royalty ;  I  do  not  remem- 
ber the  amount.  I  asked  them  if  they  could  not  furnish  me  a  copy 
of  this  letter,  and  they  said  they  could  not.  I  said  I  could  not  pass 
the  title  on  such  a  record  as  that.  Before  I  communicated  that  to 
Mr.  Conn 

Q.  Judge  Archbald  was  there  all  the  time,  I  understand? — 
A.  Judge  Archbald  was  there  all  this  time.  Before  I  communicated 
that  to  Mr.  Conn  I  had  a  call  from  Mr.  John  M.  Robertson.  He 
said  that  Robertson  &  Law  owned  the  culm  dump  and  that  they 
could  give  a  good  title  to  it.  I  said  I  begged  to  differ  with  him,  and 
i  asked  him  this  question :  "  Did  you  not  relinquish  this  property 
several  years  ago?  ^  He  said,  "  Yes;  they  had."  I  said,  "How  can 
you  claim,  then,  to  be  in  possession  of  that  dump?  "  He  said,  "We 
have,  on  several  occasions,  gone  there  and  taken  away  a  wagonload 
of  culm."  I  said,  "As  long  as  you  have  withdrawn  from  the  property 
I  can  not  understand  how  you  can  make  any  claim  to  it."  Then  a 
man  by  the  name  of  E.  J.  Williams  came  in.  He  said,  "  We  have  got 
good  title  to  that  property."  I  said,  "  I  beg  to  differ  with  you.  I  do 
not  think  you  have  any  title  at  all."  I  communicated  these  facts  to 
Mr.  Conn,  and  Conn  said  that  somebody  representing  a  portion  of 
this  undivided  half,  through  whom  the  letter  of  Mr.  Darling  came, 
claimed  to  be  the  owners  of  it  and  would  not  consent  to  its  being  sold, 
and  that  ended  all  of  the  negotiations  with  reference  to  it. 

Q.  If  I  understand  you,  you  found  nobody  had  the  title? — A.  I 
said  to  Mr.  Beyea,  in  Judge  Archbald's  presence 

Q.  Mr.  Beyea  was  an  officer  of  the  Hillside  Coal  &  Iron  Co.? — 
A.  He  was  the  real  estate  agent  of  the  Hillside  Coal  &  Iron  Co.  I 
said  to  him,  "  If  you  will  allow  the  Lackawanna  &  Wyoming  Valley 
Railroad  Co.  to  take  the  culm  away  and  pay  for  it  as  they  take  it 
my  clients  will  consent  to  take  it  under  tnose  circumstances."  He 
said,  "  No ;  we  will  sell  our  interest  in  it,  and  that  is  all  we  will  sell." 
I  said,  "  Will  you  give  an  agreement  that  we  can  remove  all  of  that 
culm?  "    He  said,  "No;  that  they  would  give  no  agreement;  that  all 
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they  would  do  would  be  to  sell  what  interest  they  had  in  it  This 
culm  dump  had  been  produced  by  Robertson  &  Law  on  a  comer  of 
the  property  that  could  not  be  reached  by  the  mining  operations  of 
the  Hillside  Coal  &  Iron  Co.,  and  I  believe  it  was  all  mined  out ;  that 
there  was  nothing  left,  and  this  was  the  only  thing  that  remained  ; 
and  it  was  known  as  the  Katydid  dump. 

Q.  The  upshot  of  it  was  that  you  advised  Mr.  Conn  what? — 
A.  That  he  could  not  safely  purchase  it. 

Q.  Did  he  afterwards  consult  with  you  further  about  it,  or  was 
that  the  final  conclusion  ? — ^A.  Several  times  we  consulted  about  it, 
and  it  was  thought  that  the  interests  misht  be  harmonized,  and  he 
get  the  title;  but  it  could  not  be  brought  aoout. 

Q.  Who  were  the  other  persons  who  had  the  other  interests?  I 
think  you  have  not  mentioned  them. — A.  The  Everhart  heirs. 

Q.  The  Everhart  heirs? — ^A.  The  Everhart  heirs  had  a  certain 
portion,  and  some  family  that  lived  near  Birdsboro,  not  far  from 
Reading,  owned  the  other  undivided  interests  in  it.  It  never  got 
so  far  that  I  looked  up  the  title  at  all  as  to  the  ownership  of  the 
land  from  which  the  coal  was  produced. 

Q.  What  suggestion  was  maae  by  anybody,  if  any  was  made,  with 
respect  to  the  fact  that  Judge  Archbald  was  interested  in  this  matter 
ana  that  his  dealing  with  you  in  regard  to  it  was  something  that 
should  be  kept  quiet? — A.  Never  anything  of  the  kind  occurred. 

Q.  As  a  matter  of  fact,  how  many  people  about  your  office  and 
Judge  Ejiapp's  office  knew  it,  to  your  Knowledge  ? — ^A.  There  were 
five  m  our  nrm.    We  all  knew  it. 

Q.  How  was  it  in  Judge  Knapp's  office? — A.  Judge  Knapp  knew 
of  it  and  Mr.  Beyea,  of  the  Hillside  Coal  &  Iron  Co.,  knew  of  it. 

Q.  By  the  way,  do  you  know  about  the  condition  of  Mr.  Beyea's 
health  now  ? — ^A.  I  do  not ;  I  know  that  he  was  very  ill  at  Atlantic 
City.  I  think  it  was  said  to  be  paralysis;  but  I  am  not  certain  about 
that. 

Mr.  WoRTHiNGTON.  That  is  all,  Mr.  President. 

Cross-examination  by  Mr.  Manager  Davis: 

Q.  When  you  were  instructed  to  investigate  this  title  you  went 
first  to  the  office  of  Mr.  Knapp,  as  I  understand? — ^A.  I  had  noth- 
ing from  which  I  could  get  any  reference  to  the  title,  and  I  went  to 
Judge  Knapp  knowing  he  was  the  attorney  of  the  Hillside  Coal  & 
Iron  Co.   He  was  on  the  second  floor  above 

Q.  And  in  his  office  at  that  interview  you  found  Mr.  Beyea,  of 
the  Hillside  Coal  &  Iron  Co.,  and  Judge  Archbald  ?— A.  And  Judge 
Archbald. 

Q.  And  you  discussed  this  matter  in  this  conversation  you  have 

narrated? — A.  Yes,  sir. 
Q.  And  it  occurred  in  the  presence  of  those  three  gentlemen? — A. 

Yes,  sir.  .  .  ,  .  j 

Q.  You  foimd  that  the  original  paper  from  which  the  Hillside 

Coal  &  Iron  Co.  derived  its  rights  could  not  be  found? — A.  To  the 

undivided  half  that  was  in  the  Everharts  and  this  other  family ;  the 

Hillside  Coal  &  Iron  Co.  owned  half  of  it  in  fee  and  the  other  half 

was  owned  by  the  others. 
Q.  I  say  you  could  not  find  the  original  document?— A.  I  could 

not  find  anything  which  showed  they  had  any  right  to  mine  it  at  all 

except  their  undivided  half. 
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Q.  And  you  found  their  statement  as  to  their  possession  unsatis- 
factory to  you  ? — ^A.  Yes,  sir. 

Q.  And  on  those  two  grounds  you  refused  to  advise  the  purchase 
of  the  property? — ^A.  Yes. 

Q.  And  that  is  as  far  as  you  went  in  the  way  of  the  examination 
of  the  title  ? — A.  Yes,  sir.  it  was  admitted  that  the  Hillside  Coal  & 
Iron  Co.  only  owned  half  of  it. 

Q.  But  held  the  other  half  under  this  paper  which  could  not  be 
produced? — A.  Under  this  letter  they  saia.  It  was  a  very  remark- 
able thing,  in  my  mind. 

Q.  They  told  you,  did  they  not,  that  in  accordance  with  that  let- 
ter they  had  paid  royalty  upon  the  operation  for  a  great  many 
years? — A.  No. 

Q.  Royalties  had  been  paid  and  received  by  virtue  of  that  paper? — 
A.  I  do  not  know. 

Q.  What  was  the  exact  date  of  this  conference? — A.  Some  time,  I 
think,  early  in  this  year.  I  went  through  my  records  to  see  if  I 
could  find  any  communications  with  Mr.  Conn.  We  always  keep 
carbon  copies  of  our  correspondence.  I  could  not  find  anything.  I 
think  all  my  communications  with  Mr.  Conn  were  verbal,  in  my 
office. 

Q.  You  say  in  the  month  of  January  ? — A.  I  think  it  was  a  little 
later  than  January.  As  I  say,  I  have  no  way  of  ascertaining. .  We 
made  no  charges  biecause  we  are  general  counsel  for  the  Lackawanna 
&  Wyoming  Valley  Eailroad  Co.,  and  this  came  under  our  general 
charge. 

Q.  Can  you  say  whether  it  occurred  before  or  after  the  1st  of 
March  ? — ^A.  I  could  not  fix  it  more  definitely  than  I  have  done. 

Mr.  Manager  Davis.  We  have  nothing  further. 

Redirect  examination  by  Mr.  Worthington  : 

Q.  Can  you  say,  really,  that  it  did  not  occur  in  November  or  De- 
cember, 1911? — ^A.  I  can  not  say;  I  thought  at  first  that  it  was  in 
December,  but  I  have  nothing  to  refresh  my  memory  from  that  would 
fix  the  date. 

Q.  If  I  understand  you  about  the  letter  concerning  which  Mr. 
Manager  Davis  asked  you,  you  said  it  was  a  remarkable  letter,  and 
that  it  could  not  be  produced? — A.  No;  I  said  that  they  should  mine 
coal  under  a  letter  written  by  an  attorney  and  not  by  the  owner  of 
the  property. 

Q.  Was  that  letter  produced? — A.  No,  sir. 

Q.  They  could  not  find  the  letter? — A.  They  could  not  find  the 
letter  or  give  me  a  copy  of  it. 

Q.  When  you  say  the  Hillside  Coal  &  Iron  Co.  had  a  one-half  in- 
terest in  the  land,  was  it  the  land  that  the  coal  was  mined  from 

A.  Yes,  sir. 

Q.  f Continuing.)  Or  on  which  it  was  placed,  or  both? — ^A.  Both. 

Q.  And  the  other  one-half  was  outstanding? — A.  The  other  half 
was  outstanding. 

Q.  And  Robertson  &  Law  were  claiming  to  own  it  by  virtue  of 
having  made  the  dump?— A.  They  were  claiming  that  they  made 
the  dump  and  that  they  had  been  m  possession  of  it,  and  that  they 
could  sell  it  and  give  a  good  title.   I  differed  with  them. 
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Q.  I  think  you  differed  with  Mr.  Williams  about  the  title,  too? — 
A.  I  believe  I  did ;  yes.  I  told  him  that  I  did  not  think  he  faiew 
much  about  the  law  in  reference  to  those  things. 

Mr.  WoRTHiNGTON.  That  is  all. 

The  WrrNESS.  May  I  be  excused  ? 

Mr.  WoRTHiNGTON.  You  cau  be  finally  discharged,  Mr.  Welles. 

Mr.  Manager  Clayton.  Yes. 

Mr.  WORTHINGTON.  While  we  are  on  this,  let  us  call  Judge  Knapp. 

Henry  A.  Knapp,  having  been  duly  sworn,  was  examined  and  tes- 
tified as  follows : 

Q.  (By  Mr.  Worthington.)  Judge  E[napp,  your  full  name  is 
Henry  A.  Knapp  ? — A.  Yes,  sir. 

Q.  And  you  live  in  Scran  ton? — ^A.  Yes;  I  live  in  Scranton. 

Q.  You  are  a  member  of  the  bar? — A.  I  am. 

Q.  How  long  have  you  been  practicing  that  profession  ? — ^A.  About 
37  years — ^between  37  and  38  years. 

Q.  Of  what  firm  are  you  a  member? — A.  Warren,  Knapp  & 
O'Malley. 

Q.  How  long  has  that  firm  been  in  existence,  if  you  remember  ? — 
A.  In  that  form  the  firm  has  been  in  existence  only  about  two  or 
three  years ;  since  Judge  Willard  died.  Prior  to  his  death  the  firm 
was  willard,  Warren  &  Knapp,  and  in  that  way  it  had  been  in  exist- 
ence something  over  20  years. 

Q.  In  1911  was  your  firm  so  unfortunate  as  to  represent  any  rail- 
road companies  in  that  region? — ^A.  Oh,  yes;  we  did  some  business 
for  what  is  called  the  Lackawanna,  which  is  the  Delaware,  Lacka- 
wanna &  Western  Railroad,  althougn,  as  Maj.  Warren  has  said,  they 
have  their  own  legal  department  there ;  but  still  we  do  some  of  their 
business.  We  also  do  some  business  for  the  Erie  Railroad  Co.,  and 
sometimes  we  do  some  business  for  the  Lehigh  Valley  Railroad  Co. 

Q.  Do  you  remember  anything  that  took  place  with  reference  to 
the  examination  of  the  title  or  inquiries  about  the  title  to  the  Katydid 
dump  when  it  was  expected  that  a  sale  might  be  made  to  Mr.  Conn's 
company,  the  Laurel  Line? — A.  Yes,  sir.  I  remember  Capt.  May 
speaking  to  me  about  the  matter,  but  I  do  not  think  there  was  any 
real  examination  made  of  the  title  beyond  what  Capt.  May  explained 
to  us,  as  to  the  manner  in  which  this  dump  had  been  formed  by  the 
operation  of  the  coal  company  and  by  Rooertson  &  Law.  I  do  not 
think  we  made  any  examination  of  the  title — such  as  you  would  make 
to  examine  the  records — but  we  simply  took  the  statement  of  Capt. 
May  and  tried  to  form  some  conclusion  as  to  the  ownership  of  tne 
culm  pile. 

Q.  Are  you  able  to  reach  any  conclusion  now  ? — A.  Well,  I  thought 
then,  and  I  still  think,  that  it  was  a  matter  which  was  involved  in  a 
good  deal  of  doubt. 

The  truth  of  the  matter  is  that  when  that  culm  pile  was  formed 
such  things  were  not  considered  worth  very  much,  and  nobody  paid 
very  much  attention  to  the  ownership  of  it,  but  I  should  say  that 
Robertson  &  Law  certainly  had  an  interest.  It  is  probable  that 
the  Hillside  had  an  interest,  so  far  at  least  as  the  royalty  was  con- 
cerned, on  the  small  sizes  of  coal.  And  whether  or  not  the  Everhart 
heirs  and  the  E.  &  G.  Brooke  Land  Co.  had  an  interest  would  be  a 
matter  about  which  lawyers  might  differ,  I  think. 
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Q.  Very  well.  Is  it  still  an  open  question? — A.  I  regard  it  as 
quite  so. 

Q.  Is  there  anything  certain  about  the  Hillside  Coal  &  Iron  Co.'s 
interest  in  it  except  that  it  certainly  would  have  the  royalty  which  it 
had  been  receiving? — ^A.  No.  I  think  Robertson  &  Law  might  very 
well  claim  that  they  had  the  entire  right  to  the  dump,  only  paying 
royalties  upon  such  sizes  as  under  their  arrangement  with  the  Hill- 
siae  Coal  &  Iron  Co.  they  had  agreed  to  pay  royalties  upon.  But 
of  course  that  would  mean  washing  it  out,  you  know,  and  they  had 
no  intention  of  washing  it  out,  because  they  did  not  care  to  go  to  the 
expense  necessary  to  put  up  the  appliances  for  that  purpose. 

Q.  Do  you  remember,  in  connection  with  this  title.  Judge  Arch- 
bald  being  at  your  office  or  your  being  in  communication  with  him 
about  it  ? — ^A.  I  remember  his  being  there  once  on  the  matter ;  yes. 

Q.  Do  you  remember  who  was  present? — ^A.  I  remember  that  Mr. 
Conn  was  present  and  Mr.  Welles  and  Jud^e  Archbald.  Whether 
anybody  else  was  present  I  do  not  remember^  but  I  do  not  think  there 
was.    I  think  it  was  confined  to  the  four  besides  myself. 

Q.  Is  that  the  only  time,  so  far  as  you  recollect,  that  you  came 
into  immediate  contact  with  Judge  Archbald  about  that  matter? — 
A.  I  do  not  recall  that  at  any  other  time  I  ever  said  a  word  to  him 
or  he  to  me  in  relation  to  the  matter.  ^  I  do  not  think  so. 

Q.  On  that  occasion  did  he  come  in  by  the  front  door  or  slip  in 
some  back  way  ? — ^A.  Oh,  he  came  in  by  the  front  door,  as  he  always 
does. 

Q.  Was  there  any  sort  of  an  attempt  to  conceal  the  fact  that  he 
was  interested  in  this  matter? — A.  None  whatever. 

Q.  And  was  trying  to  get  this  title  fixed  up  ? — ^A.  Not  the  slightest. 

Q.  How  many  people  m  your  office  knew  all  about  it? — A.  Why, 
everybody  that  had — ^well,  1  do  not  know  about  that.  I  think  Maj. 
Warren  knew  about  it  at  the  time;  he  had  a  certain  amount  of 
familiarity  with  it;  and  I  know  I  drew  some  papers  which  would 
make  the  stenographers  somewhat  knowing  about  it — although  I 
do  not  know  that  his  name  was  in  the  paper — but  I  drew  the  con- 
tract of  sale.  But  certainly  there  was  no  attempt  at  concealment, 
or  anything  of  that  kind. 

Q.  Do  you  recall  Capt.  May  consulting  you  in  reference  to  any 
written  communications  that  had  reached  him  as  to  this  Katydid 
dump? — A.  I  remember  that  Capt.  May  said  to  me  after,  as  I  sup- 

Eosed  they  had  practically  agreed  upon  a  sale,  that  the  Everhart 
eirs  were  giving  him  notice,  or  had  given  him  notice,  or  that  he 
had  received  notices  from  several  of  them,  and  that  they  all  raised 
very  strong  opposition  to  his  doing  any  such  thing ;  and  I  remember 
his  taking  the  matter  up  with  me  in  consultation,  for  advice  on  the 
subject. 

Q.  What  advice  did  you  give  him  ? — A.  I  told  him  that  I  did  not 
think  his  company,  the  HilSide  Coal  &  Iron  Co.,  could  afford  to  get 
into  a  controversy  with  the  Everhart  heirs,  and  that  if  they  objected 
to  his  selling  the  dump  I  thought  he  had  better  not  sell  it.  I  can  give 
the  reason  why  I  told  him  that. 

Q.  That  is  what  I  want  to  know.    You  understood  that  the  com- 

Sany  was  proposing  to  convey  only  its  interest  in  the  Itatydid 
ump  ? — A.  That  is  true ;  and  if  the  whole  thing  was  confined  to  that 
one  dump  there  was  no  necessity  whatever  of  taking  any  notice  of 
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any  notices  by  the  Everhart  heirs.  But  the  difficulty  was  that  the 
Hillside  was  mining  coal  from  the  same  property,  and  they  were 
cleaning  coal  from  the  same  property  by  some  kind  of  a  washery, 
and  their  tenure,  or  their  agreement,  with  the  Everhart  heirs  and 
with  the  E.  &  G.  Brooke  Land  Co.,  the  other  owners  of  the  property, 
was  very  indefinite.  I  did  not  regard  that  the  Hillside  had  a  very 
good  contract  with  these  people,  you  understand.  It  was  nothing  but 
an  old  letter,  written  a  great  manv  years  ago,  givm^  no  term,  and 
mi^ht  be  terminated  at  any  time.  At  any  rate,  they  might  put  up  the 
claim  that  they  could  terminate  it  at  any  time.  For  that  reason  it 
seemed  to  me  to  be  very  imwise  on  the  part  of  the  Hillside  to  get 
into  any  controversy  with  them  over  this  cuhn  dump. 

Q.  Do  you  remember  whether  at  that  time  Capt  May  told  you 
that  he  had  sent  out  a  form  of  a  contract  to  be  executed  ? — ^A.  WeU, 
I  know  that  he  got  a  form  of  contract,  because  I  drew  it. 

Q.  You  drew  it  yourself? — ^A.  Yes. 

Q.  Was  this  conversation  in  which  you  advised  him  not  to  sell 
lifter  you  drew  the  contract? — ^A.  Yes. 

Q.  Can  you  fix  the  time  at  all  ? — A.  I  think  it  was  early  in  April ; 
I  should  say  about  the  10th  or  11th. 

Q.  Was  it  before  or  after  the  fact  that  these  charges  against  Judge 
Archbald  were  to  be  investigated  came  out  in  the  Scranton  news- 

t)aper? — A.  It  was  about  10  days  or  2  weeks  before,  or  something 
ike  that. 

Q.  I  want  particularly  to  ask  you  whether  in  the  advice  you  gave 
about  that  matter  you  were  governed  at  all  by  anything  you  nad 
heard  or  heard  rumored  about  Judge  Archbald  f  — A.  Not  the  subt- 
est.   I  had  not  heard  anything.    I  had  not  heard  a  thing  at  that  time. 

Q.  Was  there  any  reason  except  what  you  have  stated — ^that  there 
was  danger  that  your  client  might  get  into  trouble  with  the  Ever- 
hart heirs? — A.  No  reason  except  what  I  have  stated. 

Q.  How  did  the  value  of  this  other  property,  to  which  the  Ever- 
hart heirs  had  some  claim  and  which  the  Hillside  Co.  was  operating 
under  some  arrangement,  compare  with  the  value  of  the  Katydid 
dump? — ^A.  Vastly  in  excess. 

Q.  You  know  Mr.  Beyea,  the  real-estate  agent  of  the  Hillside? — 
A.  I  know  him  very  well. 

Q.  Do  you  know  his  condition  at  the  present  time? — ^A.  Yes,  sir. 
I  know  that  he  is  in  a  very  precarious  condition  of  health.  He  was 
Feized  with  some  kind  of  a  mental  trouble  in  New  York  some  few 
weeks  ago  and  was  moved  to  a  hospital  in  Philadelphia,  where  he 
was  attended  to  by  his  brother,  who  is  a  phjrsician.  I  saw  a  letter 
which  he  recently  wrote  to  Mr.  Beyea,  in  which  he  said  he  thought 
if  Mr.  Beyea  could  be  kept  quiet  for  two  or  three  montl^  he  might 
get  well;  but  it  would  be  absolutely  impossible  for  him  to  do  any 
Dusiness  in  that  time. 

Mr.  WoRTHiNGTON.  That  is  all,  Mr.  President. 

Cross-examination  by  Mr.  Manager  Davis: 

Q.  I  understood  you  to  say.  Judge  Knapp,  that,  in  your  opinion, 
Bobertson  &  Law  had  the  right  to  wash  this  dump  and  take  tne  coal 
from  it,  paying  royalty  to  the  Hillside? — ^A.  I  should  think  so. 
It  is  usually  covered,  you  understand,  by  a  written  pontract.  Here 
there  was  no  contract,  either  between  the  Everharts  and  the  Hillside 
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or  between  the  Hillside  and  Robertson  &  Law,  so  that  the  matter  was 
not  covered.  But  usually  the  operator  who  takes  out  the  coal,  the 
result  of  which  operation  is  the  making  of  a  culm  pile,  is  entitled  to 
the  sizes  of  coal  in  the  culm  pile  which  are  smaller  than  the  royalty 
sizes;  that  is,  they  are  smaller  than  those  upon  which  a  royalty  has 
been  reservea.  I  think  Robertson  &  Law  would  have  been  entitled, 
but  the  difficulty  was  their  washery  or  something  or  other  burned 
down  and  they  kind  of  left  the  place.  There  was  a  good  deal  of 
talk  for  a  time  about  their  having  abandoned  it.  01  course,  if  they 
had  abandoned  it  they  would  have  lost  all  interest  in  it;  but  then 
the  Hillside  never  set  up  a  claim  they  had  actually  abandoned  it. 
They  were  perfectly  willing  they  should  proceed  in  it  if  it  could  be 
settled  and  some  money  got  out  of  it. 

Q.  Of  course,  if  Robertson  &  Law  had  that  right  their  assignee 
would  have  the  same  ri^ht  with  the  consent  of  the  Hillside  Co.? — 
A.  Oh,  yes;  if  they  had  a  right  there  an  assignee  would  have  the 
right. 

Q.  You  knew,  of  course,  of  the  facts  about  the  status  of  that  title 
before  you  drew  the  contract  between  these  parties! — ^A.  I  believe 
I  did. 

Q.  You  knew  at  the  inception  of  the  negotiations  everything  you 
knew  when  the  negotiations  ended  ? — A.  Well,  I  imagine  I  aid, 
although  I  do  not  know  that  I  can  recall  whether  I  learned  anything 
during  the  time  the  negotiations  were  under  way  or  whether  I  did 
not,  but  all  I  knew  I  learned  from  Capt.  May,  who  asked  me  to  do 
this  business  for  his  company. 

Q.  And  the  contract  which  you  drew  only  provided  for  the  sale 
by  the  Hillside  Coal  A  Iron  Co.  of  its  right,  title,  and  interest  in  the 
property  ? — A.  That  is  my  recollection. 

Q.  You  knew,  of  course,  that  such  a  contract  oould  not  affect  the 
title  of  the  Everhart  heirs,  if  any  title  they  had  ? — ^A.  Yes. 

Q.  Therefore  there  was  no  just  ground  of  protest  on  their  part 
against  any  transaction  of  that  kind? — A.  While  perhaps  the  con- 
tract could  not  affect  their  rights,  yet  the  situation  might  be  such  as 
to  call  for  their  interference.  I  will  explain  that  this  way :  If  some- 
body had  gone  to  work  taking  away  that  culm  under  this  contract — 
for  instance,  if  it  had  been  turned  over  to  the  Laurel  Line  or  whoever 
purchased  it  and  they  had  gone  to  work  to  take  it  away,  the  Ever- 
narts  would  have  th^i  been  put  to  a  lawsuit  They  would  have  had 
to  get  out  an  injunction  in  court  or  to  have  done  something  about  it. 
It  was  always,  1  believe,  the  claim  and  hope  of  the  Everfaarts  that  all 
the  parties  would  be  united,  and  with  some  divisicm  of  the  purchase 
money,  so  that  they  would  be  recomized  as  part  owners  in  that  dump 
and  get  their  money  without  any  lawsuit. 

Q.  They  would  have  been  put  to  a  lawsuit,  which,  I  rather  from 
ou,  there  would  have  been  no  foundation  for,  in  your  judgment? — ^A. 

am  not  so  sure  about  that.  They  were  owners  of  an  interest  in  the 
land  from  which  this  culm  pile  had  been  takm. 

Q.  You  have  already  expressed  your  opinion  that  the  producers  or 
mako^s  of  this  culm  pile  owned  it  without  reference  to  the  owner- 
ship of  the  land  on  which  it  rested. — ^A.  That  is  true*  If  they  are 
mining  coal  under  a  coal  lease,  and  get  a  lease  in  this  way,  that  the 
operator  shall  get  all  the  coal,  it  has  been  decided  that  under  such  a 
lease  the  operator  is  entitled  to  the  small  sizes  of  coal  upon  which 
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no  royalty  is  reserved.  But  the  Hillside  did  not  even  have  that 
from  the  Everharts.  The  E.  &  G.  Brooke  Land  Co.  simply  had  a 
letter  a  great  many  years  old,  in  which  it  was  stated  that  they  might 
mine  the  coal  and  pay  a  certain  royalty  to  the  coal  owners.  Now, 
that  letter  I  never  had  seen  nor  a  copy  of  it.  It  was  simply  a  matter 
of  information  that  such  a  letter  had  been  written  by  Mr.  Darling, 
who  was  a  prominent  lawyer  in  Wilkes-Barre  a  great  many  years 
ago.  His  son  was  on  the  stand  yesterday.  He  has  been  dead  some 
years.  Mr.  E.  P.  Darling,  when  an  attorney  for  the  E.  &  G.  Brooke 
Land  Co.,  and  the  Everhart  heirs,  had  written  a  letter  to  the  Hill- 
side Coal  &  Iron  Co.  stating  that  they  might  mine  this  coal  and  pay 
a  certain  royalty  to  those  interests.  You  understand  that  as  long  as 
they  took  those  royalties  month  by  month  it  closed  up  the  past,  but  it 
did  not  open  out  the  future. 

Q.  You  knew  in  all  the  years  the  company  had  been  mining  there 
never  had  been  any  dispute  about  the  terms  on  which  they  had  been 
doing  it.  You  knew  the  contents  of  that  letter,  whether  in  existence 
or  not,  and  that  it  was  perfectly  understood  between  the  lessors  on 
the  one  hand  and  the  company  on  the  other,  did  you  not? — ^A.  I  am 
not  so  sure.  I  have  never  seen  the  letter  or  a  copy  of  it.  If  I  could 
have  seen  the  letter  perhaps  I  could  have  come  to  a  little  more  definite 
conclusion  as  to  the  matter. 

Q.  Is  there  any  phase  of  this  matter  on  which  you  are  sure! — 
A.  You  can  not  say  that  I  ought  to  be  sure  of  a  letter  I  never  saw 
or  of  which  I  have  never  seen  a  copy.  I  am  only  stating  what  I  be- 
lieve to  be  the  fact. 

Q.  Did  you  ever  draw  an  option  or  contract  for  sale  from  the 
company  to  E.  J.  Williams? — ^A.  My  recollection  is  that  the  one  I 
did  draw  was  to  E.  J.  Williams. 

Q.  When  was  that  drawn  ? — ^A.  I  can  not  fix  the  time  exactly.  I 
should  say  it  was  early  this  year. 

Q.  It  was  the  10th  of  last  April,  was  it  not? — ^A.  I  presume  it 
was  about  that  time.  I  would  not  say  for  sure.  I  think  it  was  abont 
that  time. 

Q.  That  paper  was  drawn  for  the  purpose  of  empowering  Williams 
to  dispose  of  the  Hillside  interest  m  this  property,  was  it  nott — 
A.  No ;  I  did  not  so  regard  it.  I  should  rather  regard  it  as  a  contract 
of  sale  to  Williams  by  the  Hillside  Coal  &  Iron  Co. 

Q.  An  assi^able  contract,  of  course? — ^A.  Well,  I  believe  so.  I 
have  not  seen  it  since.    I  can  not  state. 

Q.  You  knew  at  that  time  that  Judge  Archbald  was  a  party  in 
interest,  I  suppose? — ^A.  As  I  have  said,  I  knew  he  was  interested  in 
the  matter  some  way,  but  how  I  did  not  know.  The  only  way  I 
knew  he  was  interested  in  it  was  because  he  called  at  my  office  on 
a  day  when  Mr.  Welles  and  Mr.  Conn  of  the  Laurel  Line  were  tiiere. 
The  nature  of  his  interest  I  did  not  know. 

Mr.  Manager  Davis.  That  is  all. 

Q.  (By  Mr.  Worthinoton,  presenting  paper).  I  will  ask  you 
to  looK  at  this  paper,  U.  S.  S.  Exhibit  Na  5  in  this  case,  and  tell 
me  whether  that  is  the  contract  about  which  you  have  been  testify- 
ing and  which  you  drew  for  Capt.  May. — ^A.  (Examining.)  I  tle- 
lieve  this  is  it.  I  have  not  read  it  through,  but  certainly  it  has  every 
appearance  of  it.  I  believe  this  is  the  one.  It  is  the  one.  I  recog- 
nize it. 
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Q.  In  the  questions  you  have  been  asked  by  Mr.  Manager  Davis, 
as  I  understood  your  answers,  you  have  been  referring  to  the  Katy- 
did dump  and  the  title  to  it--the  ownership  of  it? — ^A.  Yes,  sir. 

Q.  I  want  to  ask  you  what  you  have  to  say  about  the  interests  of 
the  Everharts  and  the  danger  you  feared  as  to  the  other  more 
important,  more  valuable — — 

Mr.  Manager  Davis.  I  object  to  that 

Mr.  WoRTHiNGTON.  On  what  ground? 

Mr.  Manager  Davis.  On  the  ground  that  it  has  all  been  gone 
over  in  chief. 

Mr.  WoBTHiNGTON.  Perhaps  it  was.  I  did  not  know  it  was  the 
manager's  recollection  of  the  examination  in  chief. 

The  Witness.  Is  that  all  ? 

Mr.  WoRTHiNGTON.  That  is  all,  Judge  Knapp.  The  witness  may 
be  discharged.    It  is  possible  he  may  have  to  come  back. 

L.  A.  Watres  appeared,  and  having  been  duly  sworn,  was  examined 
and  testified  as  follows : 

Q.  (By  Mr.  Simpson.)  Mr.  Watres,  you  are  a  member  of  the 
bar  ? — ^A.  Yes,  sir. 

Q.  How  long  since  you  have  been  in  active  practice? — A.  About 
15  years.    I  have  been  practicing  but  very  little  in  15  years. 

Q.  Do  you  remember  the  purse  that  was  ffiven  to  Judge  Archbald 
on  his  sailing  to  Europe  some  years  ago? — ^A.  I  do. 

Q.  Were  you  one  of  the  contributors  to  that  purse? — ^A.  I  was. 

Q.  Will  you  tell  us,  please,  the  circumstances  under  which  your 
contribution  was  asked  for  and  received  ? — A.  Mr.  E.  R.  W.  Searle, 
who  was  at  that  time  the  clerk  of  the  court,  the  district  court,  callea 
upon  me  to  solicit  a  contribution  to  the  fund.  After  some  hesitation 
I  told  him  that  if  it  was  a  fact  that  the  names  of  the  contributors 
were  not  to  be  given  to  the  judge,  I  would  very  gladly  subscribe,  and 
I  did  subscribe.  He  told  me  tnat  the  matter  would  be  attended  to. 
I  presumed  it  would  be.    I  gave  him  my  check. 

Q.  Had  you  been  a  personal  friend  of  Judge  Archbald's  ? — ^A.  For 
30  years  and  over.    I  have  known  him  for  over  40  years,  and  I  lived 
in  the  same  community  with  him  for  over  40  years. 
^  Q.  Do  you  represent  any  railroad  or  other  companies? — A.  No, 
sir;  I  do  not  think  so  at  the  present  time. 

Mr.  Simpson  (to  the  managers).  Cross-examine,  gentlemen. 

Cross-examination  by  Mr.  Manager  Norbis  : 

Q.  You  reside  at  Scranton,  Mr.  Watres? — ^A.  Yes,  sir. 

Q.  You  are  a  practicing  attorney? — ^A.  I  have  not  been  in  active 
practice  for  about  16  years. 

Q.  Did  anyone  else  talk  to  you  about  making  a  contribution  to 
this  fund  except  the  clerk,  Searle? — ^A.  No  onid  but  Mr.  Searle. 

Q.  He  was  clerk  of  Judge  Archbald's  court  at  that  time  ? — ^A.  He 
was  the  clerk  of  that  court :  yes,  sir. 

Q.  Did  you  hear  any  talk  in  Scranton  about  it  by  any  other  per- 
sons?— A.  I  did  not. 

Q.  You  did  not  know  of  any  meeting  of  attorneys  whatever  in 
regard  to  it? — ^A.  I  did  not. 

Q.  You  did  not  hear  of  any  meeting  where  they  discussed  the 
advisability  of  getting  up  a  dinner  and  finally  abanaoned  it  because 
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the^  could  not  set  the  fellows  together  ? — ^A.  I  think  Mr.  Searle  spoke 
of  it  in  a  casual  way  at  the  time.    I  do  not  recall  what  was  said. 

Q.  All  you  know  about  it  is  what  Mr.  Searle  told  you  ? — ^A.  That 
is  all.    He  is  the  only  one  I  eveir  talked  to  about  it. 

Q.  What  was  the  amount  of  your  contribution? — ^A.  $60. 

Q.  Did.  he  tell  you  when  he  solicited  the  contribution  that  it  was 
to  be  given  to  the  judge  as  a  purse  in  cash  ? — ^A.  I  believe  he  did ; 
yes.  sir. 

Q.  Did  you  get  any  acknowledgment  of  your  contribution? — ^A,  I 
received  from  the  judge  a  letter  from  Europe,  I  do  not  recall  just 
where,  a  few  weeks  after  he  landed  there.  The  letter  was  giving  a 
description  of  his  trip  and  mentioning  the  purse,  and  he  seemed  to  be 
quite  embarrassed  in  that  letter. 

Q.  Have  you  that  letter  ? — ^A.  I  have  not ;  no,  sir. 

Q.  Have  you  made  any  effort  to  get  it? — ^A.  No,  sir.  If  I  recall 
it  aright,  that  letter  was  not  preservS. 

Q.  It  was  not  preserved  ? — A.  I  believe  not,  as  I  recall  it  As  I 
do  with  many  such  letters  I  threw  it  in  the  wastebasket  as  of  no 
consequence  to  file. 

Mr.  Manager  Norris.  I  think  that  is  all. 

Mr.  Simpson.  That  is  all.  The  witness  may  be  discharged,  Mr. 
President. 

The  PREsroiNG  Officer.  The  witness^  will  be  discharged* 

William  J.  Fitzgerald  appeared,  and,  having  been  duly  sworn,  was 
examined  and  testified  as  loUows: 

Q.  (By  Mr.  Simpson).  Mr.  Fitzgerald,  you  are  a  member  of  the 
bar? — ^A.  I  am. 

Q.  Of  what  firm?— A.  O'Brien  &  Kellv. 

Q.  Do  you  remember  the  case  of  Peale  against  the  Marian  Coal 
Co.  ?— A.  I  do. 

Q,  What  connection  had  O'Brien  &  Kelly  with  that  case? — ^A. 
We  were  of  counsel  for  the  plaintiff. 

Q.  What  connection  had  you  with  it  personally? — ^A.  I  personally 
assisted  in  the  trial  of  tiie  case. 

Q.  (Presenting  book.)  Will  you  look  at  this  book  which  I  hand 
you  and  tell  us  please  what  that  is? — A.  (Examining.)  That  is  a 
printed  copy  of  the  record  as  prepared  by  the  appellant  in  the  circuit 
court  of  appeals,  in  the  case  ox  the  Marian  Coal  Co.,  appellant, 
V.  John  W.  Peale,  appellee,  in  the  third  circuit,  being  an  appeal 
from  the  case  of  Peale  against  the  Marian  Coal  Co.  before  the  mid- 
dle district  of  Pennsylvania. 

Q.  I  call  your  attention  in  this  book  to  the  order  which  is  BUide 
by  Judge  Archbald  on  January  27,  1911,  on  page  44.  Were  you 
present  when  that  order  was  made? — ^A.  I  was. 

Q.  Will  you  state  the  circumstances  leading  up  to  the  making  of 
the  order,  and  what  occurred  at  the  time  it  was  made? — ^A.  ]nior 
to  that  date 

Mr.  Manager  Norbis.  Mr.  President,  may  I  ask  the  attorne]^  what 
the  object  or  this  evidence  is?  I  do  not  want  to  object  to  it  if  it  is 
proper,  but  I  do  not  see  its  relevancy  or  materiality. 

Mr.  Simpson.  Mr.  Boland  when  upon  the  witness  stand  testified 
that — I  will  not  say  the  principal  objection  but  the  first  objection 
which  he  made  and  which  causea  him  to  feel  his  enmity  toward  Judge 
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Archbald  was  the  requirement  to  go  to  New  York  made  by  Judge 
Archbald.  This  is  the  particular  order  to  which  he  refers.  I  am 
referring  simply  to  that. 

Mr.  Manager  Norbis.  Mr.  President,  if  I  am  not  mistaken  fliat  evi- 
dence was  brought  out  on  cross-examination.  It  is  immaterial  evi- 
dence, and  I  do  not  believe  that  counsel  ought  to  be  allowed  to  con- 
trovert it. 

Mr.  Simpson.  I  will  not  say  that  the  point  was  not  brought  out  in 
crossrexaniination ;  that  is  to  say^  voluntarily  stated  by  Mr.  Boland, 
but  in  point  of  fact  the  connection  of  this  case  was  the  act  of  the 
managers  then,  and  it  is  referred  to  by  the  managers  in  the  second 
article  of  impeiachment. 

Mr.  Manager  Norris.  But  the  reference  to  the  order  was  only 
for  the  purpose  of  connecting  the  dates  or  something  of  that  kind. 
I  think  all  those  are  in  the  record,  and  there  is  no  dispute  about 
them.  As  far  as  the  order  that  was  made,  that  is  not  in  controveisy 
here.   We  have  no  contention  in  regard  to  that. 

The  Presiding  Officer.  The  Chair  remembers  there  is  no  issue 
raised  in  the  articles  of  impeachment  as  to  the  improper  conduct  of 
Judge  Archbald  in  that  particular  case.  If  the  Cnair  recollects 
correctly,  the  counsel  for  the  respondent  endeavored  to  show  by  Mr. 
Boland  that  he  was  prejudiced  against  Judge  Archbald  and  that 
there  was  in  fact  a  conspiracy  on  his  part  to  institute  proceedings 
against  Judge  Archbald.  No  issue  was  raised  by  the  managers  as  to 
any  connection  with  that  case,  and  the  Chair  does  not  think  that 
this  evidence  would  elucidate  any  issue  raised  in  this  case. 

Mr.  Simpson.  The  allegation,  if  the  Chair  please,  in  the^  articles 
of  impeachment  is  that  Judge  Archbald  was  sitting  as  a  judge  in 
the  district  court  and  acted  in  this  particular  matter  while  sitting  as 
a  judge  in  the  district  court,  and  at  the  same  time  had  caused  or  con- 
sented to  the  presentation  to  Mr.  Boland  of  a  note  for  $500^  to  be 
discounted  while  he  was  sitting  as  a  judge  in  relation  to  this  par- 
ticular matter. 

When  Mr.  Boland  was  examined  in  chief  he  was  asked  about  this 
particular  case.  He  did  not  go,  as  I  recall,  in  fairness  to  the  man- 
agers, into  anjr  details  in  relation  to  that  matter,  but  he  was  asked 
about  the  particular  case,  and  when  in  cross-examination  his  atten- 
tion was  called  to  the  particular  case,  then  he  made  the  remark  which 
I  referred  to  awhile  ago. 

Now,  the  thought  on  behalf  of  the  respondent  is  that  we  are  justi- 
fied in  showing  the  facts  in  relation  to  the  matter  about  which  Mr. 
Boland  had  built  up  his  complaint,  namely,  that  the  fact  as  he  stated 
it  was  not  so,  that  there  was  no  such  order  made  as  he  said  was 
made,  but,  on  the  contrary,  that  this  identical  order,  the  one  he 
referred  to,  was  entirely  different  and  distinct  from  that  which  he 
said  it  was. 

The  Presiding  Officer.  If  the  managers  had  offered  evidence  on 
that  subject  and  the  respondent  had  objected  to  it,  the  Chair  would 
certainly  have  ruled  it  out.  Now,  if  counsel  bring  in  what  is  irrele- 
vant testimony,  the  Chair  does  not  think  that  it  is  competent  for 
them  to  proceed  further  with  the  elaboration  of  that  matter.  If  the 
facts  in^cated  by  the  question  were  established  by  the  evidence,  i'c 
would  not  affect  the  case  in  any  manner,  because  tnere  is  no  charge 
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in  the  articles  of  impeachment  of  any  improper  conduct  of  Judge 
Archbald  in  that  particular  case,  as  the  Chair  recollects. 

Mr.  WoRTHiNGTON.  I  Want  to  oflPer  this  evidence  in  an  entirely 
different  light.  I  was  endeavoring  from  the  stat^nents  made^  by 
Mr.  Boland  to  show  that  he  was  biased  and  prejudiced  against 
Judge  Archbald.  The  Chair  ruled  that  I  could  not  do  that  by 
asking  him,  but  that  I  must  prove  that  as  an  independent  fact  when 
the  time  came  for  us  to  introduce  our  testimony. 

William  P.  Boland  has  testified  here  that  because  of  what  Jud^ 
Archbald  did  when  this  order  about  which  we  are  now  asking  this 
witness  was  made  he  made  up  his  mind  that  Judge  Archbald  was 
dishonest  and  that  he  proceeded  from  that  time  to  watch  him  to 
try  to  prove  that  that  was  so.  Now,  we  propose  to  prove  by  this 
witness  Boland's  prejudice  and  bias  against  Judge^  Archbald.  It  is 
competent,  without  any  reference  to  what  the  articles  of  impeach- 
ment say,  because  he  is  a  witness  in  this  case,  to  show  that,  so  far 
from  it  being  the  fact  that  Judge  Archbald  at  that  time  did  any- 
thing as  to  which  the  witness  could  properly  reach  any  conclusion 
that  ne  was  not  honest,  in  everything  he  did  he  was  perfectly  fair 
and  just  and  did  all  that  William  P.  Boland's  counsel  wanted  him 
to  do  and  that,  instead,  as  Mr.  Boland  claimed,  of  cutting  off  Boland 
from  taking  testimony  or  getting  at  the  facts  he  wanted,  he  was 
given  every  opportunity  that  his  counsel  asked. 

It  will  show,  theren)re,  in  the  strongest  light  that  William  P. 
Boland  is  prejudiced  against  Judge  Archbald  and  that  no  word  that 
he  says  should  weigh  against  Judge  Archbald  a  feather's  weight  when 
we  find  the  absolute  Tack  of  foundation  there  is  for  the  kind  of 
statements  William  P.  Boland  is  making  and  has  made. 

This  whole  proceeding,  according  to  William  P.  Boland  and  what 
we  know  of  this  case  so  far  as  we  have  gone,  grows  out  of  the  fact 
that  William  P.  Boland  says  that  in  what  Judge  Archbald  did  when 
that  order  was  made  he  showed  to  William  P.  Boland  that  he  was 
not  honest.  Let  me  remind  the  Chair  what  happened  on  cross- 
examination  when  I  was  asking  questions  of  Mr.  Boland.  I  read 
from  page  459  of  the  record : 

Mr.  WoBTHiNGTON.  I  do  not  wish  to  be  persistent  about  it,  bnt  certainly  J 
have  a  right  at  some  time  or  other  to  show  that  this  witness  has  a  deadly  bias 
and  prejudice,  an  unreasonable  bias,  as  I  think,  against  Judge  Archbald. 

The  Pbesident  pro  tempore.  There  Is  no  question  about  the  counseFs  right 
In  the  matter. 

Mr.  WoBTHiNQTON.  The  President  holds  that  I  can  not  do  it  on  cross-exami- 
nation, and  the  question  is  how  it  may  come  up  later. 

The  President  pro  tempore.  The  Chair  does  not  rule  on  that,  but  the  Chair 
rules  that  the  counsel  can  not  do  It  by  the  Infraction  of  another  rule.  The 
counsel  can  cross-examine  the  witness  in  any  way  that  may  disclose  that  fact 
without  going  into  subjects  matter  relating  to  this  case  which  were  not  brought 
out  in  the  direct  examination.  Counsel  are  not  concluded  by  that.  There  are 
two  ways  in  which  counsel  can  reach  all  that  is  wanted.  One  is  by  proTing 
the  same  by  other  parties  and  the  other  by  introducing  the  witness  as  his  own. 

Now,  I  want  to  prove  by  other  parties  what  it  was  thus  ruled  I 
could  not  prove  out  of  the  mouth  of  William  P.  Boland  himself. 
And  I  want  to  make  this  the  starting  point  in  proving  that  every- 
thing William  P.  Boland  says  Judge  Archbald  did  that  was  wrong 
is  a  falsehood ;  and  to  show  that  he  can  not  stand  here  for  one  minute 
on  the  theory  that  he  is  testifying  as  an  impartial  witness,  as  he  jpre- 
tended  to  be,  against  the  judge,  but  is  his  deadly  enemy.    Certainly, 
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his  testimony  is  here,  put  in  here  by  the  managers,  and  Senators 
ought  to  know  all  they  can  know  that  will  tend  to  show  that  he  is 
biased  and  prejudiced  in  the  highest  possible  degree  against  Judge 
Archbald,  so  that  they  may  consider  whether  his  evidence  is  worm 
anything. 

The  FRBSipiNG  Officer.  The  Chair  does  not  think  that  this  evi- 
dence is  admissible.  Issue  can  not  be  raised  upon  a  matter  which  is 
not  in  issue  at  all.  The  same  latitude  now  sought  would  open  the 
case  to  an  interminable  investigation  as  applied  to  other  features  of 
the  case. 

Mr.  Simpson.  I  think,  sir,  under  the  ruling  of  the  Chair,  there  is 
no  other  question  that  we  wish  to  ask  this  witness,  and  he  may  there- 
fore be  discharged. 

I  desire,  sir,  not  for  the  purpose  of  having  it  printed  in  the  record, 
but  for  the  puroose  of  use  hereafter  in  the  argument,  to  offer  this 
transcript  [i)roducing  a  volume],  which  completes  the  record  as 
offered  m  evidence  on  behalf  of  the  managers.  Theirs  was  only  a 
part 

Mr.  Manager  Clayton.  Will  you  let  us  see  that,  please  f 

Mr.  Simpson.  Certainly;  it  is  the  official  transcript  of  the  record. 

Mr.  Manager  Clayton.  In  what  case? 

Mr.  Simpson.  The  Peale  case.^ 

Mr.  Manager  Norris.  We  object  to  that,  Mr.  President,  as  being 
immaterial.    This  is  the  record  m  the  Peale  case? 

Mr.  Simpson.  It  is  the  record  in  the  Peale  case. 

Mr.  Manager  Norris.  The  case  of  The  Marian  Coal  Co.  v.  Peale? 

Mr.  Simpson.  The  case  of  Peale  against  the  Marian  Coal  Co. — ^the 
record  of  the  circuit  court  of  appeals  on  appeal. 

Mr.  Manager  Norris.  Evervtning  that  is  of  any  materiality  that 
would  be  shown  by  that  is  already  in  evidence,  such  as  dates,  etc., 
but  the  record  of  that  case,  Mr.  President,  is  certainly  not  material 
in  this  case ;  it  has  not  anvthing  whatever  to  do  with  it  that  I  can  see. 
Besides,  it  is  a  record  of  I  do  not  know  how  many  pages. 

Mr.  Manager  Clayton.  About  a  thousand  pages. 

Mr.  Manager  Norris.  Of  printed  matter. 

Mr.  Manager  Clayton.  To  be  accurate,  I  can  give  the  number  of 
pages — 1,034, 1  think  it  is. 

Mr.  Manager  Norris.  In  addition,  it  is  objectionable  for  other  rea- 
sons. It  is  objectionable  because  it  would  unnecessarily  encumber 
the  record. 

Mr.  Simpson.  I  did  not  ask  to  have  it  printed  at  all. 

Mr.  Manager  Norris.  Then  how  do  you  expect  it  to  be  considered  ? 

Mr.  Simpson.  The  same  as  the  evidence  you  offered  which  was  left 
with  the  Secretary,  but  not  to  be  printed — ^in  exactly  the  same  way 
and  in  no  other  way. 

Mr.  Manager  Clayton.  I  desire  to  call  attention  to  what  this  is. 
The  title  of  it  is : 

In  the  United  States  Circuit  Court  of  Appeals  for  the  Third  District.  Marian 
Coal  Co.,  appellant,  v.  John  W.  Peale,  appellee.  Appeal  from  the  Oircuit 
Court  of  the  United  States  for  the  Middle  District  of  Pennsylvania. 

The  following  is  a  transcript  of  the  record  of  the  above  case  appealed  from 
the  Circuit  Court  of  the  United  States  for  the  Middle  District  of  Pennsylvania. 

This  case  was  not  in  the  Commerce  Court  at  all.  We  insist  that 
it  is  not  proper  evidence. 
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The  Presiding  Officer.  Are  counsel  prepared  to  show  in  what  way 
this  case  has  any  bearing  upon  the  case  the  Senate  is  now  investi- 
gating? 

Mr.  Simpson.  The  managers  have  offered  in  evidence  here,  sir,  a 
portion  of  tiie  docket  entries  in  this  particular  case ;  it  is  only  a  por- 
tion of  the  docket  entries  which  tney  have  offered.  This  record 
shows  the  remainder  of  the  docket  entries,  and  the  matter  to  whidi 
the  docket  entries  relate. 

The  Prbsidino  Officer.  The  Chair  would  inquire  if  the  docket  en- 
tries in  this  case  have  been  put  in  evidence? 

Mr.  Simpson.  A  portion  of  them  have  been  by  the  managers. 

Mr.  Manager  Clayton.  I  think  that  some  of  them  have,  I  may  say. 

The  Presiding  Officer.  The  Chair  thinks,  if  that  is  ^e  case,  and 
only  a  part  of  the  entries  have  been  introduced,  that  the  sugg^ion 
of  counsel  is  a  reasonable  one^  that  the  matter  shall  be  subject  to  use, 
just  as  were  the  other  voluminous  documents  which  were  offered  by 
the  managers — ^not  to  go  into  the  record,  but  with  permission  to  use 
them  in  argument. 

Mr.  Simpson.  That  is  all  I  wish,  sir. 

Mr.  Manager  Norris.  I  have  not  examined  the  document,  but  I 
presume  it  contains  all  the  evidence  that  was  taken  in  that  case. 

Mr.  Simpson.  If  you  are  going  to  argue  from  the  evidence,  you  are 
going  to  do  more  than  I  am.  I  am  simply  offering  this  as  a  complete 
record. 

Mr.  Manager  Norris.  I  want  to  fix  it  so  that  you  can  not. 

The  PfiEsmiNO  Officer.  The  suggestion  of  the  Chair  is  to  apply 
the  same  limitations  as  were  applied  to  the  voluminous  documents 
presented  by  the  managers,^  simply  that  the  document  may  be  referred 
to  by  counsel  in  argument,  without  being  incorporated  in  the  record. 

Mr.  Manager  Olayton.  We  think  it  is  not  admissible  to  go  into  a 
discussion  of  the  evidence  in  that  case  here. 

Mr.  Simpson.  We  will  not  do  so,  Mr.  Manager  Clayton. 

Mr.  Manager  CiiAYTON.  We  will  claim  the  nght,  Mr.  President,  to 
restrict  the  use  of  that  document  in  the  argument  and  in  the  trial  of 
the  case. 

Mr.  Manager  Norris.  Mr.  President,  in  fairness  to  the  managers, 
we  ought  to  know  something  of  the  use  to  which  this  record  is  to  be 
put.  Here  is  a  document  ot  over  a  thousand  pages,  and,  by  virtue 
of  its  admission,  counsel  can  use  any  part  of  it  they  may  desire.  We 
have  not  examined  it ;  it  would  take  us  a  week  to  do  so,  if  we  took  the 
time  to  do  it,  and  we  ought  to  know  or  have  some  indication  as  to 
what  they  are  going  to  use  it  for,  and  what  particiflar  parts  they 
expect  to  use,  in  order  that  we  may^  if  we  see  fit,  call  for  evidence  in 
rebuttal  of  it  or  in  explanation  of  it.  It  would  be  unreasonable  for 
uSj  with  the  information  we  have  now,  to  be  compelled  to  go  through 
this  large  volume  of  documentary  evidence  and  to  see  what  evidence 
we  might  be  called  upon  to  offer  in  rebuttal  at  our  peril. 

The  PREsroiNG  Officer.  The  Chair  only  gave  that  direction  be- 
cause of  the  fact  that  the  managers  had  been  allowed  similar  liberty 
as  to  four  or  five  different  books  that  were  presented,  as  the  Chair 
recollects. 

Mr.  Manager  Norris.  I  am  not  aware  of  that. 

Mr.  WoRTHiNOTON.  There  were  introduced  in  evidence  a  pile  of 
briefs  and  other  documents  in  a  case  before  the  Interstate  Commerce 
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Commission — ^the  Lighterage  case — a  pile  of  printed  matter  about 
that  high  [indicating],  without  the  slightest  suggestion  to  us  as  to 
what  use  the  managers  were  going  to  make  of  it. 

Mr.  Manager  Norms.  That  was  confined  to  the  printing  on  the 
outside  of  the  briefs. 

Mr.  WoRTHiNOTON.  It  was  not  confined  to  the  printing  on  the  out- 
side of  the  briefs,  but  they  produced  all  of  the  documents,  and  they 
were  all  admitted  in  evidence,  not  to  be  printed,  but  to  be  used  as 
occasion  might  require.    I  may  say  the  great  bulk 

Mr.  Manager  Norrib.  I  think  that  counsel 

Mr.  WoRTHiNGTON.  The  great  bulk  of  this  record  here  is  made  up 
of  the  evidence  in  the  case.  Of  course  we  are  not  going  to  refer  to 
that  in  any  way,  and  that  narrows  it  down  to  a  tew  pages  which 
show  the  proceedings  in  the  case.  Those  proceedings  are  very  ma- 
terial in  mis  trial.  They  figure  in  a  great  many  wavs.  That  was 
the  case  which  was  pendmg  when  the  $600  note,  which  has  been  re- 
ferred to,  was  presented  to  Boland  for  discount ;  that  is  the  case  as 
to  which  Mr.  Boland  has  testified  that  he  thought  Judge  Archbald 
wa8  dishonest  because  of  certain  orders  that  he  made  in  it;  that  is 
the  case  as  to  which  Judge  Witmer  delivered  a  final  opinion  upon 
the  merits  in  the  summer  of  1911,  and  as  to  which  Mr.  Boland 
charges  that  a  decree  or  judgment  was  brought  about  by  the  inter- 
position of  Judge  Archbald  under  the  command  of  Mr.  Ix)omis. 

Mr.  Manager  Norris.  Now,  Mr.  President,  I  want  to  object  to 
the 

The  PRESroiKG  Officer.  Counsel  and  the  managers  will  proceed 
one  at  a  time  in  order. 

Mr.  Manager  Norris.  I  want  to  object,  Mr.  President,  to  the  state- 
ment which  counsel  is  making,  and  which  he  has  made  a  great  many 
times  in  regard  to  what  that  evidence  shows. 

Mr.  WoR THiNGTON.  You  deny  that  William  P.  Boland 

Mr.  Manager  Norris.  We  deny  distinctly  that  we  brought  it  out. 
It  was  all  brought  out  on  cross-examination.  Counsel  have  set  uj) 
here  a  straw  man  of  their  own,  and  are  now  proceeding  to  knock  it 
down.  We  did  not  bring  it  out;  we  are  not  responsible  for  it;  we 
have  never  denied  that  Mr.  Boland  was  a  prejudiced  witness  and 
had  a  bias  against  Judge  Archbald.  I  think  ne  admitted  it  himself; 
at  least,  we  have  never  controverted  it ;  and  we  do  not  want  to  be  put 
to  tlie  trouble  now,  at  our  peril,  of  overlooking  to  answer  a  whole  lot 
of  evidence  in  another  case,  which  we  have  never  examined,  which  has 
never  been  called  to  our  attention,  and  as  to  which,  even  now,  in  over 
a  thousand  pages,  it  is  not  suggested  what  part  counsel  expect  to  use, 
either  in  argument  or  in  quotations  to  the  Senate. 

The  Presiding  Officer.  If  counsel  will  indicate  the  parts  which 
they  desire  to  use,  the  Chair  will  then  pass  upon  the  question. 

Mr.  WoRTHiNGTON.  Very  well;  we  will  do  that  later. 

Mr.  Manager  Clayton.  So,  it  is  not  admitted  in  evidence  at  this 

time? 
The  Presiding  Officer.  Not  under  the  statement  of  the  man- 


agers- 


Mr.  Manager  Norris.  May  we  not  have  an  understanding  that  by 
the  meeting  of  the  court  to-morrow  counsel  will  indicate  what  parts 
of  it  they  desire  to  introduce,  and  take  the  matter  up  then? 
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The  Pbesidimg  Officer.  Counsel  will  indicate  at  their  convenience 
the  parts  which  they  wish  to  introduce,  and  they  will  have  an  oppor- 
tunity to  do  so. 

Afr.  WoBTHiNGTOK.  I  think  we  can  do  that  by  the  time  we  again 
meet  to-morrow. 

The  Pbesiding  Officer.  Then,  it  can  be  passed  on  to-morrow. 

Mr.  Manager  Norris.  That  is  satisfactory. 

The  Presiding  Oftiobr.  The  Chair  only  gave  the  direction  which 
he  indicated  because  of  the  fact  that  similar  books  had  been  presented 
in  a  similar  waj  and  there  had  been  no  objection  made  on  the  other 
side,  but  objection  now  being  made,  counsel  will  have  to  indicate  the 
portions  they  wish  to  introduce. 

Mr.  WoRTHiNOTON.  Mr.  President,  in  order  that  the  record  may  be 
complete,  I  wish  to  ask  now  for  the  final  discharge  of  the  following 
witnesses  who  were  summoned  with  a  view  of  giving  evidence  as  to 
reputation  and  character,  but  whom,  under  tiie  rule  in  which  we  have 
acquiesced,  we  can  not  examine :  Henry  M.  Edwards,  E.  C.  Newconib, 
Frederick  W.  Fleitz,  and  W.  W.  Watson,  all  of  Scranton ;  Joseph  C. 
Fraley,  of  Philadelphia;  and  Henry  C.  Niles,  Harold  M.  McClure, 
Charles  M.  Clement,  and  W.  J.  Schaffer. 

The  Presiding  Officer.  The  witnesses  named,  summoned  on  the 
part  of  the  respondent,  will  be  finally  discharged. 

Mx.  Manager  Clayton.  Mr.  Pi*esident,  the  witness,  Charles  B. 
Squire,  for  whom  an  attachment  was  issued  the  other  day,  is  now  in 
attendance  upon  the  sessions  of  the  Senate  sitting  in  the  trial  of  this 
case.  After  a  personal  conversation  with  him,  I  have  every  reason  to 
believe  that  the  following  are  the  facts  in  the  case  as  he  has  stated 
them  to  me:  That  his  mother,  who  is,  I  believe  he  says,  of  the  ad- 
vanced age  of  87  years,  was  very  ill;  that  he  thought  his  presence 
was  necessarj^  there,  which  detained  him  a  day  or  two ;  that  as  soon 
as  her  condition  permitted  he  had  bought  his  ticket  and  was  in  the 
act  of  starting  to  Washington  to  obey  the  subpoena  when  the  officer 
stepped  into  his  office  ana  served  the  attachment  upon  him.  Those 
facts  being  true — and  I  have  no  reason  to  doubt  them,  and  after 
talking  to  the  witness  I  believe  they  are  true — I  therefore  ask  that  the 
order  of  attachment  be  vacated ;  but  I  do  not  wish  the  witness  dis- 
charged at  this  time. 

The  PREsmiNG  Officer.  Under  the  statement  made,  without  objec- 
tion, the  order  of  attachment  will  be  vacated,  but  the  witness  will  re- 
main in  attendance. 

Mr.  Simpson.  I  ask  that  John  P.  Kelly  be  called. 

John  P.  Kelly,  having  been  duly  sworn,  was  examined  and  testified 
as  follows: 

Q.  (By  Mr.  Simpson.)  Are  you  a  practicing  attorney? — A.  Yes, 
sir. 

Q.  Of  what  bar? — A.  Lackawanna  County,  Pa. 

Q.  And  what  is  the  name  of  the  firm? — A.  "tD'Erien  &  Kelly. 

Q.  You  know  Judge  Archbald?— A.  Very  well. 

Q.  How  long  have  vou  known  him  ? — A.  About  30  years. 

Q.  Were  you  one  of  the  contributors  to  the  purse  which  was  given 
to  him  at  the  time  he  sailed  for  Europe  some  years  ago? — A.  T  was. 
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Q.  Will  you  please  tell  us  the  circumstances  under  which  your  con- 
tribution was  made  ? — ^A.  Well,  as  I  remember,  Mr-  E.  R.  W.  Searle, 
the  clerk  of  the  court,  spoke  to  me  about  it.  He  said  that  Jud^ 
Archbald  was  going  to  take  a  trip  to  Europe  and  that  some  of  his 
friends  were  getting  up  a  present  or  testimonial  or  purse  or  some- 
thing of  that  kind — ^I  have  forgotten  the  exact  language — and  he 
wanted  to  know  if  I  wanted  to  to  in  it ;  and  I  told  him  I  certainly 
did.  We  talked  it  over  a  little  while,  about  the  kind  of  present  he 
was  to  get.  He  spoke  about  his  getting  a  present  of  money,  and  I 
expressed  my  idea  that  that  was  au  right,  or  words  to  that  effect,  and 
I  gave  Mr.  Searle  our  firm  check  for  $50.  I  spoke  to  Mr.  O'Brien 
about  it,  but  I  do  not  remember  whether  I  spoke  to  him  about  it 
before  or  since,  but  the  check  covered  both  our  contributions. 

Q.  Will  you  tell  us  whether  or  not  you  knew  that  the  names  of 
the  contributors  were  to  be  disclosed  to  Judge  Archbald  ? — ^A.  Well, 
I  am  not  clear  about  that,  but  my  recollection  is  that  they  were  not. 
I  am  not  at  all  clear  about  it.  It  did  not  make  very  much  of  an  im- 
pression upon  my  mind. 

Q.  You  were  on  the  bench  for  a  while  with  Judge  Archbald? — 
A.  Yes;  for  about  a  year. 

Mr.  Simpson.  Cross-examine,  gentlemen. 

Cross-examination  by  Mr.  Manager  Norris: 

Q.  Did  you  talk  with  anybody  else  about  it  except  Mr.  Searle, 
the  clerk  of  the  court? — A.  I  do  not  remember  talking  to  anybody 
else,  except  my  partners,  Mr.  O'Brien  and  Mr.  Fitzgerald.  I  think 
I  spoke  to  Mr.  Fitzgerald  about  it  afterwards. 

Q.  They  were  your  partners? — A.  Yes,  sir. 

Q.  There  was  not  anybody  else  who  suggested  any  contribution, 
except  the  clerk,  was  there? — A.  Not  to  me;  not  that  I  have  any 
recollection  of. 

Q.  You  did  not  know  of  anybody  else  making  any  such  suggestion, 
did  you  ? — A.  I  have  no  recollection  of  anyone  else. 

Mr.  Manager  Norris.  That  is  all. 

Mr.  Simpson.  Mr.  President,  the  witness  mav  be  discharged. 

The  Presiding  OmcER.    The  witness  is  finally  discharged. 

Mr.  Simpson.  I  ask  that  Frank  R.  Shattuck  be  called. 

Frank  R.  Shattuck,  being  duly  sworn,  was  examined  and  testified 
as  follows : 

Q.  (By  Mr.  Simpson.)  Mr.  Shattuck,  you  are  a  member  of  the 
bar? — A.  I  am;  in  Philadelphia. 

Q.  Were  you  counsel  in  the  various  suits  brought  by  the  Old 
Plymouth  Coal  Co.  against  various  insurance  companies? — A.  I  rep- 
resented  all  the  defendants. 

Q.  Did  you  take  any  part  in  the  trial  in  the  one  case  that  was 
tried? — A.  The  cases  in  the  United  States  court  were  tried  as  one. 
I  tried  for  the  defendant  and  Mr.  Lenahan  for  the  plaintiff. 

Q.  How  many  cases,  roughly  speaking,  were  there  altogether? — 
A.  I  think  there  were  13  suits  brought  in  the  Lackawanna  court,  and 
I  removed  6,  involving  over  $2,000,  to  the  United  States  court. 
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Q.  Now  will  you  tell  us,  please,  in  as  brief  a  way  as  you  possibly 
can,  the  circumstances  attending  that  trial? — A.  The  trial  had  pro- 
ceeded three  or  four  days  until  the  afternoon  of  a  Friday,  I  think  it 
was  the  19th  of  November,  when  Mr.  Lenahan,  who  sat  within  3 
or  4  feet  of  me,  made  the  suggestion  that  if  I  would  make  him 
an  oflFer  they  might  be  able  to  settle.  I  told  him  I  never  made  offers 
for  insurance  companies,  but  if  he  would  submit  one  I  would  see 
what  I  could  do. 

He  then  proposed  to  take  the  face  amoimt  of  the  policies,  without 
interest — that  was  $27,000— and  there  was  somethmg  over  $2,000 
of  interest.  My  first  offer  was  $20XK)0.  He  then  came  to  $25,000, 
and  then  I  agreed  to  split  the  difference,  at  $22,500.  A  remark 
was  made  by  him  to  the  effect,  "  I  suppose  you  would  go  $500  more 
to  help  to  pay  counsel  fees  ?  "  I  said^ "  Yes ;  $500  does  not  make  much 
difference  where  there  is  so  much  involved."  So  I  offered  $23,000. 
Mr.  Lenahan  said  that  he  was  only  the  trial  lawyer,  that  the  real 
attorney  was  a  gentleman  named  Reynolds,  and  that  they  were  very 
stubborn  and  he  could  not  do  much  with  them,  but  he  suggested  that 
we  wait  over  until  morning  and  they  might  be  able  to  arrive  at  a 
settlement. 

The  next  morning  I  recall  was  Saturday  morning,  and  the  plain- 
tiff's side  were  guite  late  coming  in.  They  were,  I  tnink,  in  an  out- 
side room  debating  this  thing.  But  when  they  came  in  Mr.  Lenahan 
stated  thev  would  take  $23,000.  Mr.  Reynolas,  who  was  there  then, 
said,  "What  security  have  we  that  the  amount  will  be  paid  I"  I 
told  him  that  in  Philadelphia  they  generally  took  my  wora  for  that. 
He  said  that  he  was  afraid  of  the  financial  responsibility  of  some 
one.  So  I  made  the  suggestion  that  I  would  give  him  coniessions  of 
judfrment,  my  understanding  being  that  they  were  to  be  merdy  se- 
curity; that  if  I  did  not  pay  in  15  days  he  would  enter  up  the  judg- 
ments. As  a  matter  of  fact  the  total  amount  was  paid,  but,  con- 
trary to  my  understanding,  he  entered  up  the  judgments.  We  after- 
wards had  some  acrimonious  correspondence  about  the  costs 

Q.  Never  mind  that. — A.  This  is  merely  important  as  showing 
that  they  were  not  satisfied  afterwards  with  the  settlement. 

Q.  Who  removed  the  cases  from  the  county  court  to  the  United 
States  court  ? — A.  I  did. 

Q.  You  were  the  counsel  for  the  defendant  insurance  company? — 
A.  Yes,  sir;  I  removed  all  cases  involving  over  $2,000.  There  were 
six. 

Q.  Will  you  tell  us,  please,  whether  during  that  time  there  was  any 
favor  shown  to  the  plaintiff  by  Judge  Archbald? 

Mr.  Manager  Sterling.  We  object  to  the  question.  It  is  wholly 
immaterial  whether  there  was  any  favor  shown  or  not. 

The  Presiding  Officer.  The  Chair  will  hear  from  counsel  for  the 
respondent  on  that  objection. 

Mr.  Simpson.  I  am  a  little  in  difficulty  how  to  present  it  to  you. 
As  T  understand  the  article  of  impeachment,  it  is  claimed  that  Jud^ 
Archbald,  while  acting  with  Mr.  Kissinger,  who  was  a  party  m 
interest,  as  shown  by  tne  managers,  in  the  Old  Plymouth  Coal  Co., 
undertook  to  sit  as  judge  while  interested  in  this  particular  matter; 
thereby.  I  assume,  undertaking  to  show  that  there  was  some  par- 
ti al  it  j^  or  prejudice  or  something  on  Judge  Archbald's  part  in  behalf 
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of  the  plaintiff  in  this  case.  If  the  managers  disclaim  that,  of  course 
this  question  goes  out;  I  do  not  want  to  ask  it. 

The  Presiding  Officer.  Will  counsel  for  the  respondent  point  to 
the  particular  allegations  in  the  article  to  which  he  refers? 

Mr.  WoRTHiNGTON.  I  have  it  here.    Article  7  says: 

That  the  said  coal  company  was  principally  owned  and  entirely  controlled  by 
one  W.  W.  Kissinger,  which  fact  was  weU  Icnown  to  said  Robert  W.  Arcbbald ; 
that  on  or  about  November  1,  1908,  and  while  said  suit  was  pending,  the  said 
Robert  W.  Archbald  and  the  said  W.  W.  Rissingjer  wrongfully  and  corruptly 
agreed  together  to  purchase  stock  in  a  gold-mining  scheme  in  Honduras,  Central 
America,  for  the  purpose  of  speculation  and  profit. 

Just  what "  wrongfully  "  and  "  corruptly  "  entering  into  a  specula- 
tion means,  of  course,  we  have  to  speculate  about.    Then  it  goes  on : 

That  in  order  to  secure  the  money  with  which  to  purchase  said  stoclv  the 
said  Risslnger  executed  his  promissory  note  in  the  sum  of  $2,500,  payable  to 
Robert  W.  Archbald  and  Sophia  J.  Hutchison,  which  said  note  was  indorsed 
then  and  there  by  the  said  Robert  W.  Archbald,  for  the  purpose  of  having  same 
discounted  for  cash;  that  one  of  the  attorneys  for  said  Rissinger  in  the  trial  of 
said  suit  was  one  John  T.  Lenahan;  that  on  the  23d  day  of  November,  1008, 
said  suit  came  on  for  trial  before  said  Robert  W.  Archbald,  Judge  presiding, 
and  a  jury,  and  after  the  plaintiff's  evidence  was  presented  the  defendant  in- 
surance company  demurred  to  the  sufficiency  of  said  evidence  and  moved  for  a 
nonsuit  and  after  extended  argument  by  ^.ttomeys  for  both  plaintiff  and  de- 
fendant the  said  Robert  W.  Archbald  ruled  against  the  defendant  and  In  favor 
of  the  plaintiff,  and  thereupon  the  defendant  proceeded  to  Introduce  evidence, 
before  the  conclusion  of  which  the  jury  was  dismissed  and  a  consent  Judgment 
rendered  in  favor  of  the  plaintiff  for  ^,500,  to  be  discharged  upon  the  payment 
of  $2,120.68  if  paid  within  15  days  from  Nov^nber  23,  1908,  and  on  the  same 
day  Judgments  were  entered  In  a  number  of  other  like  suits  against  different 
insurance  companies  which  resulted  In  the  recovery  of  about  $28,000  by  the 
Old  Plymouth  Goal  Co.;  that  before  the  expiration  of  said  15  days  the  said 
Blsslnger,  with  the  knowledge  and  consent  of  said  Robert  W.  Archbald,  pre- 
sented said  note  to  the  said  John  T.  Lenahan  for  discount,  which  was  refused 
and  which  was  later  discounted  by  a  bank  and  has  never  been  paid. 

AU  of  which  acts  on  the  part  of  the  said  Robert  W.  Archbald  were  improper, 
nnbecomlng,  and  constituted  misbehavior  in  his  said  office  as  Judge,  and  render 
him  guilty  of  a  misdemeanor. 

We  have  been  wondering  in  our  camp  ever  since  this  proceeding 
opened  just  what  they  meant  bv  that  and  what  there  was  corrupt  or 
wrongful  that  they  intend  to  charge,  and  the  only  thing  we  can  find 
that  mey  could  allege  is  that  because,  of  the  relations  which  they  say 
existed  between  Rissinger  and  Judge  Archbald  he  manifested  some 
favoritism  in  the  trial  of  that  case.  If  it  does  not  mean  that,  it  ought 
to  be  pitched  out  of  the  court. 

Mr,  Manager  Sterling.  I  think  I  can  make  it  clear  to  the  gentle- 
man what  there  is  wrong  about  it.  It  will  be  observed  that  we  do 
not  charge  in  that  count  that  Judge  Archbald  extended  any  favors 
to  the  plaintiflF  in  that  case,  and  we  are  not  saying  now  that  he 
extended  any  favors  to  him^  but  we  say  this:  while  Rissinger  or 
his  company  was  a  plaintiff  m  Judge  Archbald's  court  in  a  number 
of  cases — and  it  seems  from  this  witness  that  there  were  six  of 
them — Judge  Archbald  entered  into  a  partnership  with  W.  W. 
Rissinger,  and  that  Judge  Archbald  got  84  shares  of  stock  in  this 
gold-mining  scheme,  and  that  the  negotiations  were  going  on  while 
this  case  was  pending  in  his  court ;  mat  they  began  the  Tatter  part 
of  September,  according  to  Russell,  who  was  here  from  New  York 
yesterday;  that  Mr.  Rissinger  brought  Russell  down  from  New 
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York  to  talk  to  Judge  Archbald  about  a  transaction;  and  while 
those  cases  were  pending  in  his  court  before  him  this  man  Rissinger 
negotiated  this  deal  by  which  Judge  Archbald  got  84  shares  of 
stock,  which  was  delivered  to  him  soon  after  these  cases  were  termi- 
nated, without  paying  one  cent  for  the  stock. 

That  may  not  look  bad  to  counsel  on  the  other  side,  but  it  does  to 
me,  and  that  is  the  charge  in  this  count.  We  have  not  alleged  that 
Judge  Archbald  extended  the  plaintiff  any  favors,  and  we  are  not 
going  to  try  to  prove  that  he  extended  the  plaintiff  any  favor. 

Mr.  WoRTHiNGTON.  Or  that  he  agreed  to? 

Mr.  Manager  Sterling.  It  is  wholly  immaterial  whether  he  ex- 
tended him  any  favors  or  not  in  this  case. 

Mr.  WoRTHiNGTON.  Or  whether  he  agreed  to? 

Mr.  Manager  Sterling.  Well,  it  is  pretty  hard  always  for  the 
prosecution  to  prove  the  intent;  but  we  will  draw  our  inference, 
and  we  believe  and  we  say  now,  and  we  will  argue  to  the  Senate 
when  the  time  comes  that  there  was  an  understanding.  Why,  these 
men  are  gentlemen ;  they  do  not  have  to  say,  "  Here,  these  cases  are 
before  you,  now  you  help  me  along  in  these  cases  and  we  will  give 
you  some  stock."    Gentlemen  understand  each  other. 

That  is  what  we  say  about  itj  and  what  we  will  ar^e  in  this  case. 
It  looks  bad  to  the  managers  for  a  party  to  a  lawsuit,  and  without 
knowledge  now  on  the  part  of  the  defendant — this  gentleman  will 
not  say  that  he  had  any  knowledge  of  these  negotiations  going  on 
between  the  plaintiff  and  Judge  Archbald — to  have  these  transac- 
tions with  Judge  Archbald  by  which  he,  without  paying  anything, 
gets  an  interest  in  this  gold-mining  scheme. 

Mr.  WoRTHiNGTON.  It  scems  to  me  that  nothing  can  more  clearly 
demonstrate  the  necessity  of  this  evidence  than  what  the  honorable 
manager  has  said.  He  said  there  was  an  implied  understanding 
between  them  (being  gentlemen,  he  said,  they  need  not  say  so)  that 
the  plaintiff  would  oe  favored.  Now,  what  stronger  piece  of  cir- 
cumstantial evidence  could  we  offer  tending  to  show  that  there  was 
no  such  agreement  between  them,  implied  or  expressed,  than  that  in 
the  case  Judge  Archbald  acted  as  an  honest  and  upright  judge  and 
favored  neither  side?  In  fact,  Mr.  Lenahan,  who  was  one  of  Kis- 
singer's counsel  in  the  case,  testified,  as  you  will  remember,  that  he 
was  called  down  by  the  judge  when  he  was  examining  a  witness,, 
because  he  was  too  sharp  about  it.  And  we  want  to  foflow  that  up 
with  the  testimony  of  tnis  gentleman,  who  was  one  of  the  couaisel, 
as  to  the  conduct  of  Judge  Archbald  during  the  trial,  so  that  the 
Senate  may  be  able  to  determine  whether  there  is  anything  in  the 
inference  the  managers  seek  to  draw  from  the  negotiations  about  that 
stock,  and  that,  as  a  matter  of  fact,  it  was  understood  between  Kis- 
singer and  the  judge  that  the  judge  would  favor  him  in  his  suit. 

The  PREsroiNG  Officer.  The  Chair  will  ask  to  have  the  question 
read  exactly  as  it  was  propounded. 

The  Keporter  read  as  follows : 

Q.  win  you  tell  us,  please,  whether  during  that  time  there  was  any  favor 
shown  to  the  plaintiff  by  Judge  Archbald? 

Mr.  Manager  Sterling.  We  make  the  further  objection  that  it 
would  be  purely  a  matter  of  opinion  on  the  part  of  the  gentlemen 
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whether  there  were  any  favors  extended  or  not.  It  is  not  a  matter  of 
fact,  but  a  matter  of  opinion  whether  there  were  any  favors  ren- 
dered or  not. 

Mr.  WoBTHiNGTON.  That  can  be  fixed  up  by  changing  the  form  of 
the  question. 

The  Presiding  Officer.  The  Chair  is  unable  to  see  how  that  issue 
could  very  well  be  tried  out  by  a  question  of  that  kind.  If  the  issue 
is  a  legitimate  one,  the  only  way  it  could  be  determined  would  be  by 
taking  up  the  trial  and  going  through  it  step  by  step  to  show  whether 
the  judge  decided  each  point  properly  and  whether  in  any  case  he 
decided  corruptly.  The  Chair  dpes  not  think  general  testimony  as 
to  whether  the  conduct  of  the  case  was  or  was  not  fair  is  sufSciently 
definite  or  could  be  made  certain.  It  is  not  properly  the  subject 
matter  of  testimony.  The  Chair,  however,  will  state  this:  As  the 
Chair  understands  the  issue  made  by  the  pleadings,  it  is  that  a  cer- 
tain agreement  alleged  to  have  been  made  between  the  respondent 
and  alitigant  in  his  court  was  an  improper  agreement  to  be  made 
between  a  judge  and  a  litigant,  regardless  of  what  may  have  hap- 
pened afterwards.    I  understand  that  to  be  the  claim. 

Mr.  Manager  Sterling.  And  regardless  of  whether  or  not  it  in- 
fluenced the  court's  decision. 

Mr.  WoRTHiNGTON.  If  that  is  all  they  claim 

The  Presiding  Officer.  And  there  is  no  allegation  that  there 
was  a  corrupt  decision  made  by  the  judge  in  this  case.  If  there  was, 
of  course  the  evidence  would  be  admissible  and  a  good  deal  more  on 
the  same  line. 

Mr.  WoRTHiNGTON.  The  manager  has  just  said  that  he  was  going 
to  argue  to  the  Senate,  from  the  evidence  as  now  in,  that  Rissmger 
and  the  judge  understood  each  other;  that  without  anything  being 
said  he  was  to  be  favored. 

Now,  if  it  is  necessary  in  behalf  of  Judge  Archbald  to  go  through 
every  step  in  the  trial  and  show  what  questions  arose  and  how  he 
deciaed  them,  submit  that,  even  if  it  should  take  a  week  or  a  month, 
it  ought  to  be  done,  and  they  ought  not  to  be  allowed  to  go  to  the 
Senate  and  convict  Judge  Archbald  of  that  implied  agreement  with- 
out having  the  benefit  of  what  he  did  and  what  rulings  he  made 
while  the  trial  went  on.  As  a  matter  of  fact,  it  will  take  only  a  few 
minutes  to  show  what  he  did,  and  then  the  Senate  will  be  able  to 
conclude  £rom  what  he  did  if  he  had  a  corrupt  intention  in  his  mind. 

The  Presiding  Officer.  The  Chair  thinks  it  is  competent  for 
counsel  to  show  anything  that  was  done,  and  that  the  question  as  to 
any  particular  act  that  was  done  is  competent;  but  the  general  ques- 
tion as  to  whether  or  not  the  judge  was  fair  or  unfair  on  the  trial 
is,  in  the  opinion  of  the  Chair,  too  indefinite.  It  is  asking  the  wit- 
ness to  testify  to  a  conclusion  and  not  to  a  fact 

Q.  (By  Mr.  Simpson.)  Mr.  Shattuck,  in  the  seventh  article  of 
impeachment  in  this  case  it  is  averred  that  there  was  a  motion  made 
for  nonsuit,  and  after  extended  argument  by  the  attorneys  for  both 
the  plaintiff  and  the  defendant  the  said  Judge  Archbald  ruled  against 
the  defendant  and  in  favor  of  the  plaintiff.  Will  you  tell  us,  please^ 
exactly  what  was  done  in  that  regard) — ^A-  The  suit  was  brought 
to  recover  on  insurance  policies  for  the  amount  covering  a  washery 
building  and  the  machinery  therein.  The  washery  building  had 
been  a  breaker  belonging  to  some  railroad  company — the  Delaware  8t 
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Hudson  or  the  Delaware  &  Lackawanna,  I  forget  which.  The  evi- 
dence was  that  the^  had  given  to  the  Kissingers  the  use  of  it;  that 
thereupon  the  Kissingers  incorporated  this  company;  and  the  Kis- 
singers had  testified  that  after  they  ^ot  the  old  breaker  from  time  to 
time  they  put  in  new  boards — the  cud  jackknife  proposition,  really, 
as  to  whether  it  was  the  same  building  or  a  new  buiiding.  I  made 
a  motion,  in  the  usual  way,  for  a  nonsuit,  on  the  ground  that  the 
evidence  had  disclosed  the  fact  that  the  building  was  not  completely 
and  entirely  repaired  or  rebuilt,  and  therefore  was  the  old  building. 

Judge  Archbald  denied  the  motion  for  a  nonsuit  on  the  ground 
that  if  the  jury  believed  tiiat  the  building  which  was  burned  was  the 
old  building  the  verdict  must  be  for  defendant ;  but  that  the  question 
was  one  entirely  for  the  jury ;  that  he  could  not  pass  on  it. 

I  should  say  there  was  only  one  real  legal  proposition  that  came 
up  in  that  case,  and  that  proposition  Judge  Archbald  decided  for  the 
defendant.  It  was  whether  an  insurance  policy  covering  two  items, 
written  for  a  single  premium,  was  an  entire  contract:  and  he  rulea 
that  it  was,  and  therefore  that  if  the  Kissingers  could  not  recover 
the  policies  were  void  under  the  building  item;  also  that  they  were 
barred  from  recovering  on  the  machinery  item.  Their  claim  had 
been  some  $18,000  on  building  and  $14,000  on  machinery.  He  ruled 
I  hey  could  not  recover  for  the  machinery  if  they  could  not  for  the 
buiiding. 

Q.  What  pari,  if  any,  did  Judge  Archbald  take  in  the  ne^tiations 
for  and  leaaing  up  to  the  compromise? — A.  He  had  nothing  what- 
ever to  do  with  it.    It  was  entirely  between  Mr.  Lenahan  and  me. 

Mr.  SiUFSON.  You  may  cross-examine,  gentlemen. 

Mr.  Manager  Stbbling.  That  is  all. 

Mr.  Simpson.  The  witness  may  be  dischar^d,  Mr.  Presid^it. 

Mr.  WoRTHiNGTOx.  I  would  like  to  examme  Miss  Mary  Boland 
this  afternoon,  if  possible.  Her  examination  will  be  very  short 
She  is  very  anxious  to  get  away,  and  I  have  just  a  single  question  I 
wish  to  ask  her. 

The  Presidikg  Officer.  It  lacks  three  minutes  of  the  time  for 
adjournment.  Is  it  the  pleasure  of  the  Senate  to  extend  the  time 
long  enough  to  examine  this  witness? 

Mr.  WoRTHiNOTON.  I  wiU  not  ask  that,  Mr.  President 

The  PRBsmiNG  Officer.  What  is  the  pleasure  of  the  Senate  f 

Mr.  KooT.  I  move  that  the  Senate,  sitting  for  the  consideration  of 
the  artides  of  impeachment,  adjourn. 

The  motion  was  agreed  to. 

Thereupon  the  managers  on  the  part  of  the  House  and  the  re- 
spondent and  his  counsel  withdrew. 


WEDNESDAY,  DECEMBEB  18,  1012. 

In  the  Senate  of  the  Unitbd  States. 

The  Presiding  Officer  (Mr.  Bacon)  having  announced  that  the 
time  had  arrived  for  the  ccmsideration  of  the  articles  of  impeach- 
ment against  Kobert  W.  Archbald^  the  respondent  appeared  with  his 
counsel,  Mr.  Worthington,  Mr.  Simpson,  Mr.  Kobert  W.  Archbald. 
jr.,  and  Mr.  Martin. 
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The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  proviaed  for  them. 

The  Sergeant  at  Arms  made  the  usual  proclamation. 

The  PKEsmiNO  Ofpicer.  The  Secretary  will  read  the  Journal  of 
the  last  sitting  of  the  Senate  in  the  consideration  of  Articles  of  Im- 
peachment. 

The  Secretary  read  the  Journal  of  Tu^day's  proceedings  of  the 
Senate  sitting  as  a  Court  of  Impeachment 

The  PfiBsmiNo  Officbb.  Are  there  any  inaccuracies  in  the  Jour- 
nal? If  not,  it  will  stand  approved.  Counsel  for  the  respondent 
wUl  proceed. 

Mr.  WoRTHiNGTON.  I  ask  that  Dwight  J.  Beardslee  may  now  be 
called. 

Dwight  J.  Beardslee,  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

Q.  (By  Mr.  Worthinoton.)  Give  us  your  full  name  please,  Mr. 
Beardslee. — ^A.  Dwight  J.  Beardslee. 

Q.  Where  do  you  live  ? — A.  Peckville^  Pa. 

Q.  What  is  your  business  ? — ^A.  I  am  m  the  coal  business. 

Q.  In  what  species  or  department  of  the  coal  business? — ^A.  In 
the  washer^  busmess. 

Q.  Washing  culm  dumps? — ^A.  Yes,  sir. 

Q.  Do  you  know  what  is  called  the  Katydid  culm  dump,  near 
Moosic,  Pa.  ? — ^A.  I  do. 

Q.  Did  you  ever  have  occasion  to  examine  it  with  a  view  to  de- 
termining its  value? — ^A.  Yes;  I  looked  it  over. 

Q.  When  was  that? — ^A.  I  think  it  was  some  time  last  April. 

Q.  At  whose  instance? — A.  A  man  by  the  name  of  Davis. 

Q.  Do  you  know  his  full  name? — ^A.  I  believe  the  man's  name  was 
Jones.  I  had  that  wrong.  It  was  Mr.  Jones.  I  do  not  know  the 
man's  first  name. 

Q.  Do  you  know  whether  it  was  Thomas  Star  Jones  or ^A.  I 

believe  that  was  what  they  called  him,  but  I  am  not  sure  about  it. 

Q.  Did  you  go  alone  or  were  you  in  company  with  somebody 
else? — ^A.  I  was  in  company  with  somebody  else. 

Q.  Who? — A.  C.  C.  White^  Bobert  Davis,  and  Mr.  Jones. 

Q.  What  kind  of  an  exammation  did  you  make  of  the  dump? — 
A.  I  looked  the  dump  over.  I  did  not  examine  it  particularly, 
only  just  as  I  walked  around  it  to  see  the  size  of  it. 

Q.  About  how  much  time  did  you  spend  on  the  examination  or 
around  the  dump  ? — ^A.  About  two  hours. 

Q.  Tell  us  what  conclusion  you  reached,  if  you  reached  any? — 
A.  I  could  not  find  any  water.  That  was  the  first  thing  I  asked 
about.  And  the  next  thing  I  thought  the  dump  was  too  small  to 
warrant  an  operation. 

Q.  Why  too  small  to  warrant  an  operation;  what  does  that 
mean? — ^A.  It  was  too  small  a  tonnage  to  pay  for  building  a  plant 
there,  I  thought. 

Q.  What  would  it  have  cost  to  have  built  a  plant  and  operated  it 
properly  and  to  have  gotten  the  water  up  to  it? — A.  I  do  not  faiow 
what  it  would  have  cost  to  get  the  water,  because  I  did  not  know 
where  you  could  get  it.  To  build  a  plant  there  would  have  cost  from 
$16,000  to  $18,000. 

81525— S.  Doc.  1140.  vol  1, 62-3 CO 
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Q.  $15,000  to  $18,000  to  build  the  plant  ?— A.  I  should  think  so. 

Q.  And  for  the  water  an  additional  sum,  whatever  it  would  cost? — 
A.  Yes,  sir. 

Q.  But  you  did  not  see  where  you  could  get  it  at  all? — A.  I  did 
not  that  day ;  no,  sir. 

Mr.  WoRTHiNGTON.  That  is  all. 

Mr.  Manager  Clayton.  We  have  no  questions. 

The  Presiding  Officer.  The  witness  is  excused. 

Eeese  Alonzo  Davis,  being  duly  sworn,  was  examined  and  testified 
as  follows: 

Q.  (By  Mr.  Worthinoton.)  Where  do  you  live? — ^A.  Scranton, 
Pa. 

Q.  What  is  your  business  ? — ^A.  I  am  office  man  for  my  brother- 
mining  engineering  office. 

Q.  Have  you  had  any  experience  in  the  matter  of  ascertaining  the 
value  of  coal  dumps  in  that  region? — ^A.  Just  a  little. 

Q.  Tell  us  briefly  what  your  experience  has  been. — ^A.  Well,  I 
used  to  look  after  the  mines  we  operated  ourselves  for  several  years. 
I  used  to  look  after  the  mines  mostly. 

Q.  You  say  the  mines  "we  operated"? — A.  My  brother  and  my- 
self. 

Q.  For  how  many  years  were  you  engaged  in  that  way? — ^A.  About 
the  mines  ? 

Q.  Yes. — ^A.  All  my  life. 

Q.  You  say  all  your  life.  Might  I  ask  how  old  you  are? — ^A. 
Forty-two. 

Q.  And  for  twenty  and  odd  years  you  have  been  engaged  in  that 
sort  of  business? — ^A.  Yes. 

Q.  Did  you  at  any  time  have  occasion  to  visit  the  Katydid  dump 
near  Moosic,  Pa.? — A.  Yes,  sir. 

Q.  When  was  that?— A.  April  6,  1912. 

Q.  At  whose  instance  did  you  go  there — for  what  purpose? — ^A. 
Mr.  Jones,  of  Scranton — ^Thomas  H.  Jones — came  in  the  office  one 
day  and  said  that  he  had  a  culm  dump  with  150,000  to  200,000  tons 
of  culm ;  and  I  said,  "  If  you  have  a  dump  like  that  I  have  got  a  pur- 
chaser." .  So  I  got  Mr.  Beardslee  in  the  office,  and  we  went  down  to 
look  it  over,  and  when  we  got  there  I  could  not  see  any  value  in  it 
myself.  I  did  not  measure  it  up — did  not  test  it,  but  just  paced  it 
off. 

Q.  You  paced  it  and  examined  it  and  reached  your  conclusion  in 
that  way,  did  you? — A.  Well,  we  saw  the  tonnage  was  not  there  and 
we  did  not  bother. 

Q.  What  do  you  mean  by  saying  you  saw  the  tonnage  was  not 
there  ? — A.  The  tonnage  that  Mr.  Jones  claimed.  He  claimed  about 
150,000  to  200,000  tons.  Mr.  Beardslee  said  it  was  not  worth  while 
to  bother  with  it ;  he  said  he  would  not  take  it  for  a  gift. 

Q.  Mr.  Beardslee  has  been  here  and  told  us  what  he  thought  about 
it,  but  I  would  like  to  have  your  judgment  about  it. — ^A.  Those  are 
the  very  words  he  said.    He  said  he  would  not  take  it  as  a  gift 

Mr.  Manager  Norris.  We  object  to  that  kind  of  an  examination. 

The  Presiding  Officer-  That  will  be  excluded. 

Q.  (By  Mr.  Worthinoton.)  I  do  not  want  that.  Of  course,  that  is 
not  an  answer  to  my  question.    What  we  want  to  know  is  the  con- 
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elusion  you  reached  as  to  the  quantity  and  value. — ^A.  I  did  not  think 
there  was  much  value  there,  oecause  it  would  not  pay  to  put  up  a 
washery  to  operate  it ;  at  least  I  did  not  think  so. 

Q.  Do  you  know  about  the  cost  of  washeries! — A.  No,  sir;  I  have 
not  been  in  that  line,  in  the  operating  line,  for  the  past  eight  years. 
Therefore  I  am  not  versed  on  the  price  of  material  and  f'tuff  to-day. 

Q.  Have  you  had  experience  in  estimating  the  quantity  of  mate- 
rial in  these  dumps? — A.  A  little;  yes,  sir. 

Q.  As  foreman,  you  said,  or  acting  for  your  brothei  ? — A.  Acting 
for  my  brother ;  I  worked  lor  him. 

Q.  bid  you  form  any  conclusion  as  to  how  much  material  there 
was  in  the  dump  when  you  looked  at  it? — A.  We  just  paced  it  oflF, 
did  not  measure  it,  you  understand.  We  did  not  test  it,  but  just 
paced  it  oflF. 

Mr.  Manager  Sterling.  Then,  I  object  to  any  question  along  that 
line.    Evidently  the  witness  knows  nothing  about  it. 

Mr.  WoRTHiKGTON.  I  Understand  the  witness  has  testified  he  has 
had  some  experience.  . 

The  PBEsmiNG  Officer.  He  can  give  his  estimate  of  the  value  of 
the  property,  and  it  will  be  a  question  as  to  how  much  weight  his 
opinion  is  entitled  to. 

Mr.  WoRTHiNGTON.  I  am  asking  him  more  particularly  about  the 
quantity. 

The  Witness.  I  think  there  was  about  20,000  tons;  that  is,  fair 
coal. 

Q.  (By  Mr.  Worthington.)  That  much  fair  coal? — ^A.  Yes; 
below  pea  coal. 

Q.   lou  say  below  pea  coal? — ^A.  Yes. 

Q.  Did  you  form  any  estimate  about  the  pea  and  sizes  above? — 
A.  No;  I  did  not.  We  just  pushed  it  over  with  our  feet  when  we 
were  walking  over  it,  and  we  could  not  see 

Q.  I  want  to  find  out  why  you  say  you  estimated  the  quantity 
below  pea.  Did  you  find  no  pea  and  no  chestnut  there? — A.  Well, 
we  could  not  see  any. 

Mr.  Worthington.  That  is  all. 

Cross-examination  by  Mr.  Manager  Sterling: 

Q.  Do  you  know  Mr.  Rittenhouse? — A.  I  know  him  to  see  him,  but 
not  personally. 

Q.  Is  he  a  competent  engineer? — ^A.  As  to  that  I  can  not  say. 

Q.  If  he  measured  it  and  tested  it  and  found  49,000  tons  of  coal 
there,  you  would  say  you  did  not  know  much  about  it,  would  you 
not  ? 

Mr.  Worthington.  I  object  to  asking  one  witness  what  he  thinks 
about  the  testimony  of  another.  In  view  of  the  objections  made 
yesterday  to  our  Questions,  I  think  it  is  a  little  surprising  that  such 
a  question  should  oe  put. 

Mr.  Manager  Sterijng.  If  you  bring  witnesses  here  and  put  them 
on  the  stand  and  do  not  qualify  them  as  experts,  I  do  not  tnink  you 
have  a  right  to  ask  them  their  opinion. 

Mr.  Worthington.  I  do  not  think  the  manager  has  a  right  to  ask 
him  what  conclusion  he  draws  from  the  testimony  of  other  witnesses 
whom  he  has  not  heard. 
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The  Presiding  Officer.  The  manager  might  ask  him,  if  he  thought 
it  proper  to  do  so,  whether  the  fact  tnat  the  estimate  of  another  per- 
son was  so-and-so,  and  that  was  brought  to  this  witness's  knowledge 
it  would  cause  him  to  change  his  mind. 

Q.  (By  Mr.  Manager  Sterung.)  If  an  estimate  and  a  mechanical 
test  made  by  Mr.  Rittenhouse  showed  49,000  tons,  then  you  would 
say  you  were  mistaken  in  your  judgment? — ^A.  No,  sir;  I  would  not. 
I  would  take  my  own  judmnent. 

Q.  You  can  tell  better  by  just  looking  at  the  dump  than  a  mining 
engineer  can  tell  by  actual  measurement  and  test? — ^A.  Not  neces- 
sarily; no. 

Q.  If  Mr.  Saums,  the  engineer  who  measured  it  and  tested  it  for 
the  Du  Pont  Powder  Co.,  disclosed  90,000  gross  tons  and  55,000  tons 
of  coal,  then  would  you  say  that  your  judgment  was  wrong? — ^A.  No. 

Mr.  Manager  Sterling.  That  is  all. 

The  Witness.  I  take  my  own  judgment. 

Q.  (By  Mr.  Manager  Sterung.)  Yes;  you  would  go  out  and  just 
look  at  a  dump  and  step  it  off,  and  then  take  your  judgment  in  prefer- 
ence to  any  engineer's,  would  you  ? — ^A.  No :  not  necessarily  so. 

Q.  Just  answer  that  question. — A.  If  I  thought  the  dump  was  of 
any  value  when  I  took  a  man  down  there  to  purchase  it,  then  it 
would  be  worth  while  to  measure  it. 

Q.  Just  answer  my  question A.  I  am  trying  to. 

Q.  Would  you  take  your  judgment,  based  on  the  examination  you 
made,  against  the  jud^^ent  of  any  competent  engineer  who  had 
measured  it  and  tested  it;  would  you  do  that? — ^A.  If  it  was  neces- 
sary I  would  go  down  and  measure  it  myself. 

Mr.  Manager  Sterling.  That  is  all. 

Redirect  examination  by  Mr.  Worthington  : 

Q.  One  question  about  Mr.  Rittenhouse.  Do  you  know  something 
about  him  i — A.  I  do  not  know  Mr.  Rittenhouse  only  to  see  him,  1 
am  not  personally  acquainted  with  him. 

Q.  Do  you  know  anything  about  his  reputation  up  there? — A,  No; 
I  do  not. 

Q.  As  an  expert  ? — ^A.  I  do  not. 

Mr.  Worthington.  Well,  then,  I  can  not  ask  you  about  it.  That 
18  all. 

The  PREsroiNG  Officer.  The  witness  may  retire,  and  is  finally 
excused. 

Oscar  Wenderoth,  being  duly  sworn,  was  examined  and  testified 
as  follows : 

Q,  (By  Mr.  Worthington.)  You  are  the  Supervising  Architect  of 
the  Treasury? — A,  I  am,  sir. 

Q.  Have  you  been  subpoenaed  to  bring  here  from  your  office  the 
plans  of  the  Federal  building  in  Scranton  ? — ^A.  I  have,  sir. 

Q.  Where  the  offices  of  the  judges  there  are  located  I — A.  Yes,  sir. 

Q.  And  the  post  office? — A.  Yes. 

Q.  Have  you  them  with  you  ? — ^A.  I  have  brought  what  we  call  in 
the  office  the  assignment  plans,  a  complete  set  of  plans  of  the  build- 
ing ;  the  original  office  copy  showing  the  assignment  of  space  and 
the  arrangement  of  the  building.    I  brought  a  duplicate. 
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Q.  You  have  a  duplicate  set  which  you  can  leave  here? — ^A.  I  was 
not  sure  whether  you  would  demand  the  originals.  I  have  a  dupli- 
cate, with  a  certification  that  it  is  a  true  copy. 

Mr.  WoRTHiNGTON.  As  far  as  I  am  concerned,  we  can  use  the  du- 
plicate and  let  the  witness  take  the  originals  back  with  him. 

Mr.  Manager  Floyd.  We  object  unless  we  know  the  purpose  of  it. 

Mr.  WoRTHiNGTON.  Let  us  have  the  plans  identified  first,  and  then 
when  we  offer  them  it  will  be  time  enough  to  raise  any  question.  We 
can  identify  them  and  let  the  witness  go. 

Mr.  Manager  Floyb.  Certainly. 

Q.  (By  Mr.  Worthington.)  What  is  this  [indicating]? — A. 
That  is  a  photograph  of  the  building,  in  case  it  should  be  called  for. 

The  PREsroiNG  Officer.  Speak  louder,  so  everyone  can  hear. 

The  Witness.  I  brought  a  photograph  of  the  building  in  case 
there  should  be  a  call  for  it,  and  two  sets  of  plans — one  an  original 
office  copy  and  the  other  a  certified  duplicate  of  the  original  office 
copy. 

Mr.  WoRTHiNOTON.  I  ask  to  have  these  plans  marked  now  simplv 
for  identification,  and  the  question  of  offering  them  in  evidence  will 
come  up  later.  Take  the  photograph  first.  I  am  having  the  certified 
copies  marked,  not  the  originals^  which  I  propose  to  let  the  witness 
take  back  with  him  unless  there  is  objection. 

Mr.  Manager  Floyd.  You  are  not  offering  them  in  evidence  now  ? 

Mr.  WoRTHiNGTON.  No;  I  am  not  offering  them  in  evidence  now. 
I  called  this  witness  at  this  time  so  that  he  may  be  allowed  to  go. 
He  is  in  charge  of  the  office  up  there  and  we  ought  not  to  keep  him 
waiting  any  longer  than  is  necessary.  So  far  as  we  are  concerned, 
the  witness  can  go.  It  is  perfectly  understood  these  papers  are  not 
now  offered  in  evidence :  they  are  merely  marked  for  identification. 

Mr.  Manager  Floyd.  I  desire  to  say,  Mr.  President,  on  behalf  of 
the  managers,  that  we  did  not  object  to  them  on  the  ground  that  they 
were  certified  copies  instead  of  the  originals ;  but  we  desire  to  reserve 
the  right  to  object  to  the  testimony,  for  other  reasons,  when  it  is 
offered. 

Mr.  WoRTUiNGTON.  Then  the  witness  may  be  discharged. 

The  Presiding  Officer.  The  witness  may  be  finally  discharged. 

Clarence  S.  Woodruff,  being  duly  sworn,  was  examined  and  testi- 
fied as  follows : 

Q.  (By  Mr.  Wobthington.)  What  is  your  full  name? — A.  Clar- 
ence S.  Woodruff. 

Q,  Where  do  you  reside? — ^A.  Scranton,  Pa. 

Q.  What  is  your  business? — A.  I  am  an  attorney  at  law. 

Q.  In  what  building  there  is  your  office? — ^A.  In  the  Republican 
Building. 

Q.  How  far  is  that  from  the  office  of  W.  P.  Boland? — ^A.  Right 
next  to  it 

Q.  Do  you  know  him  ? — ^A.  Very  well. 

Q.  And  his  brother  ? — ^A.  Yes,  sir. 

Q.  He  has  an  office  there,  too  I — ^A.  Yes. 

Q.  Where  is  it?— A.  Next  to  Mr.  Christy  Boland  is  Mr.  Will 
BoJand's  office. 

Q.  I  will  ask  you  whether  or  not,  about  the  1st  of  November  last, 
you  had  an  interview  with  Mr.  Christopher  G.  Boland^  and  he  took 
you  into  his  office  in  the  Republican  Building. — ^A.  I.  did. 
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Q.  And  shut  the  door  and  then  had  a  conversation  with  him? — A. 
Yes,  sir. 

Mr.  Manager .  Floyd.  I  object  to  any  conversation  between  this 
witness  and  Christopher  Boland. 

Mr.  WoRTHiNGTON.  When  Mr.  Christopher  Boland  was  on  the 
stand  I  laid  the  foundation  for  this  evidence 

Mr.  Manager  Clayton.  Where  did  you  lay  it? 

Mr.  WoRTHiNGTON.  By  asking  him  on  cross-examination  whether 
he  did  not  have  this  interview  with  this  witness  at  this  time  and 
make  the  statement  that  I  now  offer  to  prove  he  did  make. 

Mr.  Manager  Clayton.  What  page? 

Mr.  WoRTHiNGTON.  I  do  not  remember.  Mr.  Simpson  will  give 
it  to  you  in  a  moment. 

Mr.  Manager  Floyd.  I  do  not  object  to  his  repeating  to  this  wit- 
ness the  question  he  asked  Mr.  Boland. 

Mr.  WoRTHiNGTON.  That  is  what  I  propose  to  do. 

Mr.  Manager  Floyd.  If  that  is  what  he  is  proposing  to  do,  go 
ahead  with  tne  question.  If  it  is  for  the  purpose  of  contradicting 
Mr.  Boland,  I  do  not  object,  and  I  presume  that  is  the  object. 

Mr.  WoRTHiNGTON.  That  is  the  purpose,  and  the  sole  purpose,  of 
it — to  contradict  Mr.  Christopher  Boland. 

Mr.  Manager  Floyd.  We  do  object,  because  that  is  a  matter  that 
counsel  brought  out  on  cross-examination. 

The  Presiding  Officer.  Counsel  for  the  respondent  may  proceed. 
Objection  has  been  made  and  counsel  for  the  respondent  has  the 
floor. 

Mr.  WORTHINGTON.  I  will  uow  procccd  to  state  the  questiop  T 
propose  to  ask.    You  will  not  answer  until- 

Mr.  Manager  Sterling.  Will  counsel  give  us  the  date  on  which 
that  question  was  asked? 

Mr.  WORTHINGTON.  We  are  looking  for  it.  We  will  have  it  in  a 
moment.  While  they  are  looking  tor  that  let  me  ask  you  about 
another  matter. 

Q.  (By  Mr.  Worthington.)  Is  your  oflSce  on  the  same  side  of 
the  Kepublican  Building — is  it  on  the  side  next  to  the  Federal  build- 
ing?— ^A.  Yes,  sir. 

Q,  Where  Judge  Archbald  had  offices  while  he  was  judge  there?— 
A.  Yes,  sir. 

Q.  Do  you  know  about  the  relation  of  the  office  of  William  P. 
Boland  to  the  office  the  judge  occupies? — A.  I  do. 

Q.  What  is  that  relation? — ^A.  It  is  about  60  feet  back  from  the 
street,  from  Judge  Archbald's  window,  and  the  distance  between 
the  Republican  Building,  where  Mr.  Boland's  office  is,  and  the  Fed- 
eral building,  where  Judge  Archbald's  office  is.  is  50  feet,  so  that 
the  distance  across  would  be  the  hjrpotenuse  oi  a  right  angle,  one 
side  being  about  60  feet  and  the  other  side  about  60  feet. 

Q.  Do  you  know  about  Judge  Archbald's  offices  there — ^those  he 
formerly  occupied  and  those  he  has  occupied  since  he  became  a  judge 
of  the  Commerce  Court? — A.  Yes,  sir;  1  do. 

Q.  What  change  was  made  then? — A.  A  change  was  made  from 
the  office  in  front  to  an  office  in  the  rear,  about  50  feet. 

Q.  I  ask  you  if  that  change  was  made  about  the  time  he  became 
a  jud^e  of  the  Commerce  Court.  As  a  matter  of  fact,  do  you  know 
when  it  was  made? — ^A,  I  do  not  remember  just  when  it  was  made. 
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Q.  Do  you  remember  that  it  was  made  last  spring? — A.  It  was 
made  recently;  yes;  since  he  became  judge  of  the  Commerce  Court 

Q.  Do  you  not  know  just  when  it  was  made? — A.  I  think  some 
time  last  spring.    My  office  is  just  across  from  where  he  is  now, 

Mr.  Manager  Floyd.  On  what  page? 

Mr.  WoRTHiNGTON.  I  am  trying  to  find  it.  [After  a  pause.]  It 
is  page  420. 

I  will  ask  the  witness  the  question  in  the  language  in  which  I 
asked  it  to  Christopher  Boland.  Do  not  answer,  you  understand, 
until  you  hear  it,  whether  there  is  objection  to  the  question.  [To 
the  witness.]  I  will  ask  you  whether  on  or  about  the  1st  of  Novem- 
ber last,  in  Christopher  G.  Boland's  office  in  the  Republican  Build- 
ing, he  requested  you  to  see  Judge  Archbald  and  to  state  to  Judge 
Archbald  for  him  that  if  the  suit  of  the  Marian  Coal  Co.  against  the 
Delaware,  Lackawanna  &  Western  Railroad  Co.  was  settled  he, 
Christopher,  would  withdraw  from  all  impeachment  proceedings 
against  Judge  Archbald,  and  asked  you  to  communicate  that  message 
to  Judge  Archbald. 

Mr.  Manager  Floyd.  I  object. 

Mr.  Manager  Webb  (to  Mr.  Worthington).  What  does  Boland 
say? 

The  PREsroiNG  Officer.  The  manager  objects. 

Mr.  Worthington.  Shall  I  go  on  and  read  what  he  said  ? 

The  Presiding  Officer.  No;  the  Chair  understands  that  counsel 
is  now  proposing  to  answer  the  objection  of  the  manager. 

Mr.  Worthington.  The  manager  asked  me  what  Christopher 
Boland  said  in  response  to  that. 

Mr.  Manager  Webb.  Never  mind ;  I  know. 

Mr.  Worthington.  I  will  remind  the  Chair  and  the  Senate  that 
later  the  senior  Senator  from  Texas  asked  the  witness  a  question 
about  that  on  page  422,  and  the  witness  gave  an  answer  which  covers 
three-quarters  of  a  page. 

Mr.  Manager  Floyd.  On  what  page  is  the  first  question? 

Mr.  Worthington.  At  the  top  oi  page  420  is  the  first  question. 
The  question  put  to  him  by  the  Senator  from  Texas  is  on  page  422. 
Do  vou  object? 

Mr.  Manager  Floyd.  Yes,  sir;  we  object. 

Mr.  Worthington.  I  am  waiting  to  hear  the  objection.  I  pro- 
pounded the  question. 

The  Presiding  Officer.  Which  question  is  it  that  was  asked  the 
witness  ? 

Mr.  Worthington.  I  paraphrased  the  question  put  to  Christopher 
G.  Boland  at  the  top  of  page  420. 

Mr.  Manager  Floyd.  Mr.  President,  to  that  we  object.  We  object 
to  this  testimony  because  we  think  it  is  on  a  collateral  matter  and  is 
wholly  immaterial  and  irrelevant  to  the  issue  in  this  case.  We  can 
not  impeach  a  witness  on  immaterial  matters.  That  is  a  well  known 
rule  of  law.  As  to  whd;her  at  some  subsequent  time  he  had  a  con- 
versation with  Mr.  Boland  in  which  Mr.  Boland  made  any  such  state- 
ment or  request  of  this  witness,  it  seems  to  us  is  wholly  immaterial 
to  the  issue  in  the  case,  and  for  that  reason  we  object  to  it.  We  con- 
cede the  right  of  counsel  to  contradict  a  witness  upon  material  mat- 
ters unless  they  have  brought  them  out  themselves  on  cross-examina- 
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tion,  and  then  we  do  not  concede  that  right.  That  is  one  reason  foe 
objecting,  Mr.  President. 

The  PB£sn>iNG  Officer.  The  counsel  for  the  respondent  will  pro- 
ceed. 

Mr.  WoRTHiNGTON.  The  managers  were  consulting  together,  ap- 
parently, as  to  whether  they  would  say  anjrthing  further. 

Mr.  Manager  Clayton.  We  reserve  the  right  to  be  heard  at  the  end 
of  your  remarks. 

Mr.  WoRTHiNGTON.  Christopher  G.  Boland,  as  the  President  re- 
members, was  a  witness  called  on  behalf  of  the  managers  and  gave 
testimonv  which  they  considered  of  great  importance,  and  which  the 
Senate  tnought  of  sufficient  importance  for  a  vote  to  admit.  I  had 
always  supposed  until  now  that  there  was  no  question  that  when  any 
witness  is  put  on  the  stand  his  adversary  may  show  whether  that 
witness  has  done  anything  which  shows  that  he  is  interested  in  the 
result  of  the  case  or  has  attempted  to  bring  about  a  result  in  that 
case  by  unfair  means. 

If  Christopher  G.  Boland,  for  instance,  had  come  to  Judge  Arch- 
bald  and  said  to  him,  "  If  you  will  pay  me  $100,000  I  and  my  brother 
will  withdraw  from  these  impeacmnent  proceedings,"  I  take  it  for 
granted  nobody  would  deny  that  that  was  competent  evidence  to 
show  the  kind  of  a  man  he  is  and  to  show  what  credibility  should  be 
attached  to  his  evidence.  That  is  just  in  substance  what  he  did,  We 
contend,  and  we  offer  to  prove  by  this  witness,  that  he  asked  Mr.  Wood- 
ruff to  come  down  into  his  office,  took  him  into  his  office,  where  there 
was  no  one  else,  and  carefully  shut  the  door,  and  then  said  to  him, 
I  want  you  to  go  and  see  Judge  Archbald  and  tell  him  that  if  the 
claims  of  the  Alarian  Coal  Co.  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Co.,  the  rate  case  before  the  Court  of  Commerce 
oif  which  we  have  heard  so  much,  could  be  settled,  he  and  his  brother 
would  withdraw  from  the  impeachment  proceedings.  What  is  that 
but  an  attempt  of  the  witness  to  get  somebody  to  bribe  him,  and  to 
come  here  and  give  testimony  because  he  was  not  bribed?    We  ex- 

5ect  to  follow  that  up  by  showing  that  the  witness  as  a  matter  of  fact 
id  communicate  his  message  to  Judge  Archbald  in  the  presence  of 
another  witness  who  is  here.  So  far  as  that  is  concerned  that  is 
another  matter.  The  question  now  is  whether  we  may  prove  that 
Christopher  G.  Boland,  a  witness  for  the  managers,  undertook  in  this 
way  to  get  money  from  or  through  Judge  Archbald  for  the  pur- 
pose of  stifling  his  testimony  here. 

Mr.  Manager  Webb.  Mr.  President,  the  absurdity  of  the  answer  to 
that  question  is  perfectly  evident  from  the  fact  that  the  case  which 
counsel  speaks  of  was  settled  by  the  Interstate  Commerce  Commis- 
sion last  summer  and  could  not  have  been  pending  when  this  con- 
versation took  place  last  month,  it  is  alleged. 

It  is  a  universal  rule  of  evidence,  Mr.  President,  that  wherever 
counsel  on  cross-examination  bring  out  collateral  testimcmy  they  are 
forever  bound  by  Uie  answers  of  the  witness  with  reference  to  all 
collateral  matters.  This  is  purely,  of  course,  a  collateral  question, 
which  Mr.  Worthington  brought  out  from  Mr.  C.  G.  Boland,  and  he 
is  bound  by  those  answers.  The  only  object  that  he  has  now  in  the 
introduction  of  this  witness  is  to  contradict  Mr.  Boland  about  a 
purely  collateral  matter,  and  it  is  a  universal  rule  of  practice  and  of 
evidence  that  that  can  not  be  done.    If  that  were  not  so  we  could 
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be  piling  up  straw  men  here  from  one  year  to  another  to  knock 
them  down. 

If  Mr.  Boland  made  a  false  statement  about  a  matter  which  is 
purely  collateral  he  could  not  be  indicted  for  perjury,  because  it  is 
not  a  material  statement.  Therefore,  the  rule  is  wise  that  wherever 
counsel  draw  out  from  a  witness  on  cross-examination  a  collateral 
matter  counsel  can  not  put  up  additional  evidence  to  contradict  that. 
The  only  object  of  this  testimony  is  to  contradict  what  Mr.  Worth- 
ington  brought  out  from  the  witness  on  a  collateral  question  entirely. 
Therefore,  we  say  that  it  is  not  competent  in  any  view  of  the  case. 

The  PRESiDiifG  OmcBR.  The  Chair  thinks  that  for  the  purpose 
of  contradicting  a  witness  upon  a  collateral  matter  it  is  clearly  in- 
admissible, but  independently  of  the  fact  that  the  witness,  Boland, 
had  testified  one  way  or  the  other  on  this  particular  point,  it  seems 
to  the  Chair  that  the  counsel  is  entitled  to  show  any  fact  which 
would  indicate  bias  on  the  part  of  the  witness. 

The  Chair  puts  his  ruling  on  that  ground  exclusively,  not  on  the 
ground  that  counsel  has  not  a  right  to  contradict  it,  but  if  the  wit- 
ness  had  not  been  interrogated  as  to  that  matter  at  all  by  the  coun- 
sel, it  appears  to  the  Chair  that  counsel  would  have  a  ri^ht  to  sTiow 
any  facts  which  would  prove  bias  on  the  part  of  the  witness.  The 
Chair  will  state  to  counsel  in  the  beginning  that  the  question  whether 
or  not  the  witness  ultimately  communicated  to  the  respondent  has 
nothing  to  do  with  this  case. 

Mr.  WoRTHiNGTON.  Well,  I  will  have  to  restate  the  question,  I  pre- 
sume. The  Reporter  would  probably  have  to  hunt  some  time  for  it. 
[To  the  witness.]  Mr.  Woodruff,  I  will  ask  you  whether  on  or  about 
the  1st  of  November  last  Mr.  Christopher  Gr.  Bolan(l  took  you  into 
his  office  in  the  Republican  Building 

The  PREsroiNO  Officer.  The  Chair  would  suggest  to  counsel  that 
in  view  of  the  ruling  of  the  Chair  the  question  ought  to  be  asked  in- 
dependent of  any  interrogatory  which  was  propounded  to  the  other 
witness. 

Mr.  WoRTHiNOTON.  Very  well. 

The  Presiding  Officer.  It  is. purely  on  the  ground  that  it  is  to 
show  bias. 

Mr.  WoRTHiNGTON.  I  havc  simply  made  a  memorandum  for  myself 
to  frame  the  question  on. 

[To  the  witness.]  I  will  ask  you,  then,  whether  or  not  on  or  about 
the  1st  of  November  last  Mr.  Christopher  G.  Boland  invited  you  into 
his  office  in  the  Republican  Building  in  Scranton  and  whether  you 
went  with  him,  and  then  he  shut  the  door? 

The  Witness.  Yes,  sir. 

Q.  (By  Mr.  Worthington.)  Nobody  else  'was  present? — A.  I 
I  think  not. 

Q.  I  will  ask  you  whether  or  not  he  then  and  there  said  to  you  in 
substance  that  he  wanted  you  to  see  Judge  Archbald  ? 

Mr.  Manager  Norris.  Mr.  President,  I  object  to  the  form  of  the 
question.  I  think  under  the  ruling  of  tiie  Chair  the  question  counsel 
has  asked  and  which  the  witness  has  answered  is  wrong.  He  can  not 
put  the  answer  into  the  witness's  mouth. 

Mr.  Worthington.  The  witness  had  already  testified  that  he  went 
there.  I  will  not  ask  the  witness  whether  he  said  anjrthinff  that 
might  prejudice  this  case.    I  ask  him  whether  or  not  he  said  any- 
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thing  in  relation  to  the  claim  of  the  Marian  Coal  Co.  against  the 
Delaware,  I^ackawanna  &  Western  Railroad  Co.,  and  the  settlement 
thereof. 

Mr.  Manager  Flotd.  We  object.  I  do  not  see  how  that  could  have 
any  relation  to  the  showing  of  bias. 

The  PREsmiNG  Officer.  The  Chair  thinks  the  question  is  legiti- 
mate on  the  line  already  indicated. 

Mr.  WoRTHiNOTON.  Now,  Mr.  Woodruflf 

The  Witness.  What  he  said  might  result  in  substance  to  that,  but 
I  did  not  take  in  that  way  what  he  said  to  me. 

Q.  (Bv  Mr.  WoRTHiNGTON,)  Tell  us  what  he  did  say. 

Mr.  Manager  Sterling.  Mr.  President,  we  object.  He  can  only 
answer  "  Yes  "  or  "  No  "  to  the  question  which  is  asked. 

If  we  desire  on  cross-examination  to  know  what  he  did  sav,  we 
can  draw  it  out.  There  is  just  one  question  the  counsel  can  ask,  the 
direct  question  he  asked  of  Boland,  and  this  witness  can  answer 
yes  or  no. 

The  Presiding  Officer.  The  Chair  would  rule  that  the  question 
is  not  for  the  purpose  of  contradicting  the  former  witness,  Boland, 
but  for  the  purpose  of  showing  bias,  and  for  that  purpose  the  counsel 
has  a  right  to  show  what  the  witness  said.  The  counsel  for  the  re- 
spondent will  proceed, 

Q.  (By  Mr.  Worthington.)  Will  you  proceed  to  state  what  Mr. 
Christopher  G.  Boland  said  to  you  on  that  occasion? — A.  He  said 
that  there  had  been  negotiations  made  between  Morgan  Davis,  of 
Scranton,  and  the  D.,  L.  &  W.  Co.  in  reference  to  the  purchase  of  the 
Marian  coal  dump.  He  said  that  that  had  been  going  on  for  some 
three  months,  and  that  it  had  virtually  come  to  an  end.  He  said  that 
his  brother  in  Wilkes-Barre  had  been  very  anxious  about  making  the 
sale,  as  he  himself  was,  and  that  he  had  seen  Judge  Wheaton,  of 
Wilkes-Barre,  and  Judge  Wheaton  had  suggested  that  some  one  should 
bee  Maj.  Warren,  who  was  the  attorney  for  the  D.,  L.  &  W.  Co.,  and 
sujggested  my  name,  so  Mr.  Boland  said,  with  a  view  that  the  sale 
mi^t  be  made,  and  that  as  that  was  the  bone  of  contention  in  this 
matter  this  trial  here  might  be  obviated  and  done  away  with,  and 
I  should  also  see  Judge  Archbald  and  tell  him  for  Mr.  Boland  what 
his  feeUngs  were  in  the  matter. 

Mr.  Manager  Webb.  Mr.  President,  do  you  think  that  shows  bias? 

The  Presiding  Officer.  It  is  not  for  the  Chair  to  determine.  It 
is  for  the  Senate  to  determine. 

Mr.  Manager  Webb.  I  ask  you  to  rule  out  the  answer.  It  does 
not  show  bias  and  is  not  the  way  to  show  bias,  if  it  did  show  bias. 

Mr.  Worthington.  I  had  supposed,  as  the  Chair  ruled  a  few  mo- 
ments ago,  it  had  been  settled  tor  the  purposes  of  this  case  we  might 
show  bias  in  the  way  indicated. 

The  PREsmiNG  Officer.  The  counsel  will  proceed. 

Q.  (By  Mr.  Worthington.)  Mr.  Woodruff,  you  made  a  statement 
io  me  in  Scranton  about  this  proposition,  did  you  not  t — ^A.  I  did. 

Q.  On  the  22d  of  November  last  ? — A.  Some  time ;  I  do  not  know 
just  when  it  was. 

Q.  About  the  22d  of  November ! — A.  Yes,  sir ;  about  that  time. 

Q.  In  the  Hotel  Casey,  in  Scranton? — A.  Yes,  sir. 


Q.  Mr.  Simpson  was  present  t — A,  Yes,  sir. 
Q.  And  Mr.  R.  W.  Archbald,  jr.? — ^A.  Yes,  sir. 
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Q.  I  want  to  know  whether  or  not  at  that  time  you  did  not  tell 
us  that  what  Christopher  G.  Boland  said  on  that  occasion  was 
this 

Mr.  Manager  Webb.  We  object  to  that,  Mr.  President.  The  coun- 
sel is  going  to  impeach  his  own  witness  now^ 

Mr.  WoRTHiNGTON.  I  listened  to  my  friends  the  managers  arguing 
the  other  day  when  their  witness  was  upon  the  stand. 

The  Presiding  Officer.  The  counsel  will  confine  his  question. 

Mr.  Manager  Webb.  He  could  only  be  permitted  to  do  it  on  the 
ground  that  the  witness  is  unfriendly,  but  ne  has  no  unfriendly  wit- 
ness before  him  now. 

Mr.  WoRTHiNGTON.  Nearly  every  witness  examined  in  this  case  on 
behalf  of  the  managers,  as  soon  as  he  did  not  say  an^^hing,  was 
hauled  up  by  what  he  said  before  the  Judiciary  (jommittee  of  the 
House. 

Mr.  Manager  Sterling.  We  object  to  that  kind  of  a  remark. 

The  Presiding  Officer.  The  counsel  will  proceed. 

Mr.  WoRTHiNGTON.  I  wish  to  read  this  q^uestion  to  the  witness  and 
refresh  his  memory  by  it,  and  then  ask  him  if  he  did  not  say  that, 
and  if  it  is  not  true.  It  is  precisel;^  the  line  of  examination  pursued 
by  the  managers,  as  to  which  we  objected,  but  the  Chair  decided  that 
it  was  proper. 

The  Presiding  Officer.  The  Chair  thinks  counsel  has  a  right  to 
question  the  witness  along  the  line  he  is  pursuing. 

Q.  (By  Mr.  Worthington.)  I  will  ask  you  whether  or  not  you 
did,  on  this  occasion  I  have  referred  to,  at  the  Hotel  Casey,  on  or 
about  the  22d  of  November  last,  in  the  presence  of  the  gentlemen  I 
have  mentioned,  say  to  me  that  on  the  occasion  concerning  which 
you  have  just  testified  Christopher  G.  Boland  said  to  you  this,  in 
substance :  That  he  was  about  to  go  on  a  trip  and  he  requested  you 
to  attend  to  the  matter  right  away;  that  he  requested  you  to  see 
Judge  Arch  bald  and  Maj.  Warren  and  tell  them  that  if  the  case  of 
Boland  against  the  Delaware,  Lackawanna  &  Western  Railroad  be- 
fore the  Interstate  Commerce  Commission  could  be  settled  he  and 
his  brother,  W.  P.  Boland,  would  withdraw  from  the  impeachment 
proceedings  against  Judge  Archbald. 

Mr.  Manager  Webb.  Mr.  President,  we  object  to  that  on  two 
grounds.  First,  it  is  a  leading  question,  and  it  contradicts  what  the 
witness  has  already  sworn. 

The  Presiding  Officer.  The  Chair  does  not  understand  it  to  be 
a  leading  question  except  that  in  so  far  as  refreshing  the  memory 
of  the  witness  there  is  necessarily  always  a  suggestion  to  the  witness. 
That  can  not  be  avoided.  The  latter  question  is  not  admissible,  in  the 
opinion  of  the  Chair. 

Q.  (By  Mr.  Worthington  J  In  order  that  there  may  be  no  mis- 
understanding, Mr.  Woodruff,  I  repeat  the  former  question,  and 
that  is  whether  or  no  at  the  Hotel  Casey,  in  Scranton,  at  the  time 
in  question,  November  22,  last,  or  thereabouts 

The  Presiding  Officer.  The  Chair  thinks  that  the  question  should 
be  put  in  a  different  way.  That  is  not  properly  refreshing  the  wit- 
ness. The  counsel  does  not  need  any  suggestion  from  the  Chair  as 
to  putting  it  in  such  a  shape  as  will  make  it  admissible.  Refresh  the 
memory  of  the  witness  and  then  ask  him  what  is  the  fact. 
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Q.  (By  Mr.  Worthington.)  Well,  Mr.  WoodruflF,  to  refresh 
your  memory,  I  will  ask  you  whether  you  did  not  tdl  me  at  the 
Hotel  Casey  on  the  occasion  in  question  that  Christopher  G.  Bo- 
land 

The  Presiding  Officer.  The  Chair  does  not  think  that  is  the 
proper  question.  The  counsel  can  read  to  the  witness  the  words 
before  hun  and  then  ask  him,  if  his  memory  is  refreshed,  what  does 
he  now  say  as  to  the  conversation. 

Q.  (By  Mr.  Worthington.)  Let  me,  as  a  preamble  to  that,  ask  the 
witness  this  question:  Did  you  observe  that  while  you  were  making 
the  statement  I  was  making  notes  and  apparently  writing  down  what 
you  said? — A.  I  did,  sir. 

Q.  I  will  read  this  to  you  and  see  whether  it  refreshes  your  memory 
of  it,  so  that  vou  can  recall  what  actually  happened  when  you  were 
talking  with  Christopher  G.  Boland : 

He  requested  me  to  see  Jndfre  Archbald  and  Maj.  Warren  and  tell  them  that 
if  the  case  of  Boland  against  the  Lackawanna  &  Western  Railroad  CJo.,  before 
the  Interstate  Comm«x;e  Commission,  could  be  settled,  he  and  his  brother, 
W.  P.  Boland,  would  withdraw  from  the  impeachment  proceedings  against  Judge 
Archbald. 

A.  T  knew  nothing  from  Christy  Boland  at  the  time  about  the  case 
in  the  Interstate  Commerce  Commission  at  all.  There  was  nothing 
of  that  sort  mentioned.  The  only  question  was  as  to  the.  sale  being 
perfected  of  this  Marian  Coal  Co.  to  the  D.,  L.  &  W.  Co.,  which  he 
said  had  been  going  on  for  three  or  four  months  through  Morgan 
Davis,  and  that  if  that  could  be  accomplished  so  that  they  would  be 
wiped  out  entirely  from  that  the  bone  of  contention  in  this  case  here 
would  be  ended. 

Q.  That  is,  if  the  Lackawanna  Railroad  Co.  would  buy  their 
claim 

Mr.  Manager  Webb.  Mr.  President,  I  object 

Mr.  Worthington.  And  buy  their  property 

The  Witness.  Yes. 

The  Presiding  OfnoER.  The  manager  objects  to  the  question. 

Mr.  Worthington.  I  should  correct  that. 

Mr.  Manager  Webb.  Let  the  witness  explain  what  next  he  did  and 
let  the  Senate  interpret  what  the  words  mean. 

The  Presiding  Officer.  Counsel  has  a  right  to  interrogate  him, 
without  putting  a  leading  question. 

Q.  (By  Mr.  Worthington.)  Did  Christopher  G.  Boland  at  that 
time  say  anything  to  you  about  what  would  happen  if  the  Lacka- 
wanna Railroad  Co.  would  buy  the  property  of  the  Marian  Coal 
Co.{ — A.  He  did  not  say  what  would  happen,  but  he  said  he  was 
sick  and  tired  of  this  thing,  and  that  he  wanted  to  be  entirely  fr^ 
from  it,  and  that  if  that  could  be  done  he  thought  that  the  source  of 
contention  would  be  ended.  I  said  to  him,  "  Qiristy,  does  Will  feel 
the  same  way?  "  and  he  said  "  I  think  he  does." 

Q.  Now,  as  to  taking  you  into  his  room  and  shutting  the  door  and 
having  that  conversation  with  you,  did  he  not  tell  you  to  go  and  see 
Judge  Archbald  and  make  the  proposition  to  himt — A.  No;  he  said 
to  make  apropoaition  to  Maj.  W^^^^^^i  ^^  ^^  ^^  ^^^  attorney  for  the 
D.,  L.  &  W.  Co.,  and  then  he  said,  ^^  Go  to  see  Judge  Archbald  about 
it.    I  want  him  to  know  just  how  I  feel  in  this  matter." 
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Mr.  WoRTHiNGTON.  I  Understand,  Mr.  President,  you  have  already 
held  that  I  can  not  ask  him  whether  he  did  go  to  Judge  Archbald 
and  what  took  place. 

The  Presiding  Officeb.  The  Chair  does  not  think  that  is  material. 

Mr.  WoRTHiNGTON.  Very  well,  I  will  not  press  it. 

[To  the  witness.]  What  was  it  he  said  that  he  was  sick  and 
tired  of? 

The  WrrNESS.  I  do  not  know  what  he  said,  but  I  inferred,  and  I 
think  rightly,  the  impeachment  proceedings. 

Q.  (By  Mr.  Wobthington.)  Did  Mr.  Christopher  G.  Boland  tell 
you  anything  about  going  away,  the  trip  he  was  about  to  make,  at 
that  timet — ^A.  Yes,  sir. 

Mr.  Manager  Webb.  We  object  to  that  as  it  comes  within  your 
honor's  ruling  as  to  showing  bias. 

The  PBEsroiNG  Officer.  If  it  is  for  the  purpose  of  showing  bias, 
the  Chair  will  hold  that  it  is  in  order. 

Mr.  Wobthington.  Nothing  that  I  have  said  will  amount  to  much 
unless  I  show  that  he  did  report  to  Christopher  G.  Boland  after  he 
came  back  from  that  trip,  and  that  his  proposition  of  settling  this 
case  in  that  way  would  not  be  accepted  or  considered,  and  hence  his 
bias  and  prejudice  when  he  comes  here  on  the  stand  as  a  witness 
ligainst  Judge  Archbald.  I  think  it  is  absolutely  essential  for  me  to  ' 
show  that  I  do  not  ask  him  to  say  whether  he  saw  Judge  Archbald, 
but  when  Christopher  Boland  returned  from  that  trip,  what  he  did 
report  to  him  about  this  matter.  Then  we  have  the  loundations  for 
the  bias  and  prejudice  of  Christopher  G.  Boland  in  this  case. 

The  PBBsmiNG  Officeb.  The  Chair  thinks  when  testimony  is  ad- 
mitted showing  the  proposition  which  has  been  testified  to,  the  whole 
limit  has  been  reachea.  The  question  what  was  afterwards  done 
does  not  affect  the  question  whether  or  not  he  was  biased.  The  fact 
of  bias  would  be  shown  by  testimony  already  adduced,  if  it  is  suffi- 
cient for  that  purpose,  and  would  not  be  added  to  by  showing  that 
it  was  commumcated  to  the  respondent. 

Mr.  Wobthington.  This  was  only  a  short  time  ago,  and  if  nothing 
further  transpires  to  show  that  the  result  was  communicated  to  him, 
it  might  be  that  he  would  still  suppose  there  was  a  chance  to  effect  a 
settlement  in  that  case. 

The  Pbesiding  Officer.  The  Chair  does  not  think  it  is  admissible. 

Mr.  Wobthington.  Well,  I  bow  to  the  decision  of  the  court. 

[To  the  witness,  presenting  paper.!  I  wish  to  show  you  the  plan  of 
the  second  floor  or  the  Federal  building  which  has  oeen  identified 
here,  and  ask  you  to  point  out  on  that  the  rooms  which  Judge  Arch- 
bald formerly  occupied,  and  those  to  which  he  changed  last  spring. 

The  Witness  (examining  paper).  I 

Mr.  Wobthington.  Wait  a  moment.  Please  indicate  with  the 
letter  '^A'^  the  office  Judge  Archbald  occupied  before  he  changed 
last  spring. 

The  Witness.  I  mark  the  "A"  here. 

Mr.  Wobthington  (exhibiting).  Mark  "A"  is  the  office  formerly 
occupied.    The  witness  marked  with  red  pencil  the  letter  "A." 

[To  the  witness.]  Now,  please  mark  with  the  letter  "  B  "  the  office 
to  which  he  changed  last  snpring. 

The  witneas  marked  with  red  pencil  the  letter  "  B." 

Mr.  Manager  Clayton.  The  document  is  not  offered  in  evidence 
yet? 
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Mr.  WoRTHiNGTON.  Not  yet.  As  soon  as  I  have  exhibited  these 
marks  to  you,  I  propose  to  oflfer  it  in  evidence. 

Mr.  Manager  Clayton.  Let  us  get  through  with  the  witness. 

Mr.  WoRTHiNGTON.  That  is  all. 

Mr.  Manager  Clayton.  Mr.  President,  I  desire  to  ask  the  witness 
a  question. 

[To  the  witness.]  What  is  your  feeling  toward  Judge  Archbald? 

The  Witness.  Very  friendly. 

Q.  (By  Mr.  Manager  Clayton.)  Did  you  not  intercede  with  the 
President  to  prevent  an  investigation,  which  has  led  to  these  im- 
peachment proceedings? — A.  I  wrote  a  letter  to  the  President,  but 
not  until  afterwards.  I  simply  set  forth  the  feeling  that  the  commu- 
nity had  as  regards  Judge  Archbald  in  Scranton. 

Mr.  Worthington.  Mr.  President,  I  think  I  will  have  to  call  for 
that  letter  unless 

Mr.  Manager  Clayton.  I  have  not  oflFered  any  letter.  I  was  just 
asking  him  about  his  feeling  for  Judge  Archbald.  I  never  referr^ 
to  the  letter. 

The  PREsroiNo  OmcER.  The  manager  will  proceed. 

Mr.  Manager  Clayton.  That  is  all  I  desire  to  ask.  The  witness 
has  answered  my  question.    I  called  for  no  letter. 

Mr.  Worthington.  Unless  he  has  stated  the  contents  of  the 
letter  he  may  have  to  strike  out  what  he  has  said  as  to  what  the 
letter  was,  on  the  ground  that  the  letter  is  the  proper  evidence. 

Mr.  Manager  Clayton.  We  have  no  objection  to  that.  We  do  not 
call  for  the  letter.  It  was  merely  to  show  the  friendly  bias  of  this 
witness  toward  Judge  Archbald.  I  have  accomplished  that  and  I 
have  no  further  question  to  ask. 

Mr.  Worthington.  There  is  a  question  that  I  should  have  asked 
before.  I  announced  that  I  was  through  with  this  witness.  I  want 
to  ask  him  about  his  relation  with  Christopher  G.  Boland  and  Wil- 
liam P.  Boland  up  to  the  present,  and  to  show  that  he  is  friendly  to 
them. 

The  Witness.  We  have  been  the  very  best  of  friends  always. 

Q.  (By  Mr.  Worthington.)  Let  me  ask  you  another  question. 
Since  Christopher  G.  Boland  was  asked  this  question,  has  he  not 
been  to  talk  with  you  about  it? 

Mr.  Manager  Webb.  Mr.  President,  we  object  to  that 

Mr.  Worthington.  Is  not  that  to  show  bias,  when  our  friends  are 
trying  to  prevent  this  witness  from  giving  testimony  in  this  case 

The  PREsmiNG  Officer.  The  Chair  does  not  understand  the  ques- 
tion to  be  of  that  character. 

Mr.  Worthington.  That  is  the  question  I  do  mean  to  ask  him. 

The  PREsmiNG  Officer.  It  is  the  proper  way  to  ask  it. 

Q.  (By  Mr.  Worthington.)  Has  Christopher  G.  Boland  ap- 
proached you  since  he  testified  in  this  case  in  reference  to  the  ques- 
tion which  I  asked  about  this  conversation  with  you  ? — A.  No,  sir. 

Q.  He  has  not  ? — A.  No,  sir. 

Mr.  Worthington.  It  is  suggested,  and  I  think  it  is  wisely  sug- 
gested, that  the  witness  mark  the  position  on  this  map  of  the  office 
of  William  P.  Boland. 

The  map  was  handed  to  the  witness. 

Mr.  Worthington  (to  the  witness).  Put  the  letter  "C"  on  it 

The  witness  marked  with  blue  pencil  the  letter  "  C  "  on  the  paper. 
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Mr.  Manager  Clayton.  The  managers  were  unable  to  hear  the 
conversation  Detween  the  respondent's  counsel  and  the  witness.  As 
he  was  doing  something  there  on  the  suggestion  of  respondent's 
counsel,  I  would  like  to  know  what  it  was. 

Mr.  WoRTHiNGTON.  The  nefarious  suggestion  I  made  was  Jio  put 
the  letter  C  on  this  map,  about  where  the  office  of  Boland  would  be. 
I  think  the  President  heard  me.  I  will  submit  the  nefarious  result 
to  the  managers. 

The  paper  was  handed  to  the  managel^. 

Mr.  WoRTHiNOTON.  That  is  all. 

The  PREsroiNG  Officer.  The  witness  may  retire.  He  is  finally 
excused. 

Charles  B.  Witmer  appeared,  and,  having  been  duly  sworn,  was 
examined  and  testified  as  follows : 

Q.  (By  Mr.  Simpson.)  Jud^e  Witmer,  you  are  the  United  States 
district  judge  for  the  middle  district  of  Pennsylvania  ? — A.  I  am. 

Q.  When  were  you  sworn  in  as  such  judge? — ^A.  On  the  8th  of 
MarclK  1911. 

Q.  You  have  been  such  district  judge  ever  since? — A.  Yes,  sir. 

Q.  Before  you  were  appointed  district  judge  what  office  in  connec- 
tion with  the  administration  of  justice  in  the  United  States  courts  in 
that  place  did  you  hold? — A.  I  was  United  States  marshal  from 
July,  1906,  until^  December,  1908,  and  district  attorney  from  1908 
until  I  was  appointed  to  the  district  bench. 

Q.  United  States  district  attorney? — A.  Yes,  sir.  I  was  also  as- 
sistant United  States  district  attorney  in  the  Department  of  Justice 
before  I  was  appoined  marshal,  in  the  administration  of  Attorney 
General  Knox. 

Q.  Now,  will  you  please  tell  us  during  the  time  you  were  United 
States  marshal  who  it  was  that  drew  from  the  jury  wheel  the  names 
of  jurors  who  served  in  that  court? — A.  I  did  so. 

Q.  That  was  in  every  instance,  was  it  ? — ^A.  In  every  instance. 

Q.  There  is  a  question  I  am  going  to  ask.  Judge  Witmer,  which 
kindly  do  not  answer  until  there  is  an  opportunity  to  object  to  it. 
It  lias  been  testified  here  that  in  the  case  of  Peale  v.  The  Marian  Coal 
Co.  the  decision 

Mr.  Manager  Sterling.  We  object  to  that  question.  It  is  wholly 
immaterial  what  has  been  testified  to  here. 

The  Presiding  Officer.  Counsel  has  already  cautioned  the  witness 
not  to  answer  until  objection  may  be  made. 

Mr.  Simpson.  It  has  been  testified  here  that  in  the  case  of  Peale 
against  the  Marian  Coal  Co.  the  decision  of  that  case,  which  was 
rendered  by  you  on  August  24,  1911,  was  so  rendered  at  the  dicta- 
tion or  under  the  direction  or  influence  in  some  way  of  Judge  Arch- 
bald.  Now,  do  not  answer,  please,  until  the  managers  can  object. 
Will  you  please  tell  us  whether  that  is  so  ? 

Mr.  Manager  Sterling.  We  object. 

The  Presiding  Officer.  The  Chair  will  hear  from  counsel  ror 
the  respondent. 

Mr.  Simpson.  If  the  Chair  please,  the  managers  have  put  in  evi- 
dence in  this  case  the  docket  entries  in  this  particular  matter — in 
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the  matter,  I  mean,  of  Peale  against  the  Marian  Coal  Co.  They  have 
asked  Mr.  Boland  in  their  own  case  whether  or  not — I  want  to  put 
that  accurately,  and  it  is  a  little  difficult  to  do  it — they  have  asKed 
Mr.  Boland,  m  their  own  case,  whether  the  decision  of  that  case 
did  not  affect  him  in  that  which  he  did  in  relation  to  this  particular 
matter — I  mean  the  matter  which  has  resulted  in  this  impeachment. 
When  he  was  turned  over  for  cross-examination,  he  himself  then 
volunteered,  not  in  answer  to  any  question  which  Mr.  Woithington 
had  asked,  but,  in  fact,  volunteered — ^and  it  remains  upon  this 
record — ^the  statement  that  I  have  embodied  in  the  question  which 
is  now  before  the  witness.  It  seems  to  us  that  it  ought  to  be  known, 
so  that  the  Senators  may  give  such  effect  to  it  as  to  them  seems  best, 
whether  or  not  there  was  any  such  influence  brought  to  bear  against 
the  Bolands,  as  was  intimated  or  stated  in  that  question.  That  is 
the  reason  for  asking  this  particular  question  of  the  witness. 
^  The  Presiding  Officer.  The  Chair  will  state  that  the  testimony 
was  brought  out  by  the  counsel  for  the  respondent,  and  the  respond- 
ent's counsel  now  state  that  the  evidence  was  volunteered.  That 
evidence  would  have  been  ruled  out  bj  the  Chair  as  immaterial  if 
coimsel  had  so  requested.  It  being  immaterial,  and  having  i>een 
brought  out  in  that  way,  the  Chair  does  not  think  that  the  question 
as  now  propounded  is  admissible. 

Mr.  WoRTHiNGTON.  On  another  ground,  Mr.  President,  I  ask  that 
the  witness  be  allowed  to  answer  this  question.  The  honorable  man- 
agers produced  a  witness  here — Mr.  Meyer — and  proved  by  him  the 
steps  which  were  taken  in  the  Interstate  Commerce  Commission,  be- 
tween the  Interstate  Commerce  Commission  and  the  President,  for 
the  purpose,  they  said,  of  ^ving  the  Senate  the  history  of  this  trans- 
action. In  the  niemoranaum  made  by  Mr.  Cockrell,  Mr.  Meyer's 
confidential  clerk,  and  which  Mr.  Meyer  on  behalf  of  himself  and^ 
the  other  members  of  the  Interstate  Commerce  Commission  took  to 
the  President,  there  is  this: 

Bolnnd  says  the  litigation  referred  to  by  Seager  is  tbe  suit  filed  by  Peale,  and 
that  Seager  has  inside  advance  information  of  the  decision  of  the  court,  which 
has  not  yet  been  handed  down. 

Now,  it  seems  to  me,  Mr.  President,  since  the  managers  have  in- 
troduced the  history  of  the  case  for  the  purpose  of  showing  that  it 
was  properly  and  fairly  presented,  we  ought  to  be  allowed  to  show 
that  they  took  to  the  President  that  astounding  piece  of  informa- 
tion, which  was  wholly  untrue. 

The  Presiding  Officer.  That  is  not  evidence  in  this  case  as  to 
any  matter  in  issue ;  that  is  simply  the  history  of  the  steps  taken  which 
resulted  in  this  proceeding  on  the  part  of  the  House  of  Representa- 
tives. It  is  not  in  any  manner  evidence  as  to  any  issue  here.  The 
Chair  still  thinks  the  question  is  inadmissible. 

Mr.  Simpson.  There  is  no  other  question  we  desire  to  ask,  in  view 
of  the  Oiair's  ruling. 

The  PREsroiNG  Officer.  The  witness  may  retire,  unless  the  mana- 
gers desire  to  question  him. 

Mr.  Manager  Sterling.  We  do  not  care  to  ask  the  witness  any 
questions. 

Q.  (By  Mr.  Simpson.)  Thert  is  one  other  question  which  I  had 
overlooked.  Can  you  tell  us  when  it  was  that  the  room  which  was 
formerly  occupied  by  Judge  Archbald  in  the  Federal  building  in 
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Scranton  was  changed  so  that  you  thereafter  occupied  itt — ^A.  I  do 
not  believe  that  I  am  able  to  state  that  correctly. 

Q.  Can  you  approximate  it? — A.  It  was  done  about  nine  months 
after  I  was  appointed  to  the  office  and  accepted  the  position. 

Q.  About  nme  months  after? — A.  About  nine  months  after  I 
entered  upon  the  duties  of  my  appointment. 

Mr.  Simpson.  That  is  all.    Thank  you. 

Mr.  Manager  Stebung^  That  is  alL 

The  Pbesu>ing  Officeb.  The  witness  may  retire. 

Frank  E.  Donnelly,  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

Q.  (By  Mr.  Worthington.)  Mr.  Donnelly,  you  are  a  lawyer, 
practicing  in  Scranton,  Pa.,  I  believe  ? — A.  Yes,  sir. 

Q.  How  long  have  you  been  doing  so  ? — A.  Since  1900. 

Q.  You  were  attorney  for  the  Marian  Coal  Co.  in  the  case  of  Peale 
against  the  Marian  Coal  Co.,  which  has  been  referred  to  here? — A. 
I  was. 

Q.  During  what  period  did  you  act  as  attorney  for  the  Marian 
Coal  Co.  in  that  case? — A.  The  Tsuit  started  in  the  early  part  of 
March,  1909,  and  I  continued  to  act  as  attorney  for  the  Marian  Coal 
Co.  until  the  31st  of  July,  1912. 

Q.  Do  not  answer  the  question  I  am  about  to  put  to  you  until  we 
see  whether  or  not  it  is  objected  to,  Mr.  Donnelly.  It  has  been  stated 
here  that  you  were  in  collusion  with  Judge  Archbald  against  your 
own  clients  in  that  case.  I  want  to  ask  you  what  you  have  to  say 
about  it. 

Mr.  Manager  Stebling.  We  object.  It  is  very  apparent  counsel 
knows  it  is  improper  or  he  would  not  have  presented  it  in  that  form. 

Mr.  Wobthington.  I  do  not  quite  like  that  statement,  Mr.  Presi- 
dent. I  had  anticipated  that  the  Chair  would  rule  out  this  conver- 
sation, but  I  thought,  in  view  of  what  had  been  stated  in  this  public 
flace  and  practically  all  over  the  country  about  this  gentleman,  that 
would  not  do  mv  duty  by  him  unless  1  gave  him  a  chance  on  the 
stand  to  say  what  he  has  to  say  about  it. 

The  Pbesiding  Officeb.  The  Chair  does  not  think  that  counsel 
have  the  right  to  ask  the  question.  The  managers  having  objected, 
does  counsel  for  the  respondent  desire  to  say  anything  further  on  the 
question  of  admissibility? 

Mr.  WoBTHiNGTON.  No ;  I  think  we  have  argued  that  matter. 

The  PwESiDiNG  Officeb.  Conforming  to  the  prior  ruling,  the  Chair 
will  rule  out  the  testimony. 

Mr.  WoBTHiNGTON.  Then  we  have  nothing  further  to  ask  this  wit- 
ness, Mr.  President. 

Mr.  Manager  Stebling.  That  is  all. 

The  Pbesiding  Officeb.  The  witness  may  retire. 

C.  E.  Sprout,  having  been  duly  sworn,  was  examined  and  testified 
as  follows: 

Q.  (By  Mr.  Simpson.)  Mr.  Sprout,  what  is  your  business  or  pro- 
fession ? — ^A.  I  am  a  practicing  lawyer. 

Q.  Where?— A.  At  Williamsport,  Pa. 

Q.  Do  you  know  Judge  Archbald? — ^A.  I  know  Judge  Archbald. 

Q.  Were  you  one  of  the  contributors  to  a  purse  riven  to  him  at 
the  time  of  his  going  to  Europe  a  few  years  ago? — ^A.  I  was. 
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Q.  Will  you  tell  us,  please,  how  you  became  such  contributor! — 
A.  The  matter  was  first  brought  to  my  attention  at  the  Bellevne- 
Stratford  Hotel,  early  in  the  spring  of  1910,  bv  Maj.  Everett  Warren, 
of  Scranton,  who  testified  here  yesterday.  Mr.  Warren  stated  to  me 
that  Judge  Archbald  was  about  to  go  abroad,  and  that  a  plan  had 
been  conceived  by  some  of  his  friends  in  Scranton  and  Wilkes- 
Barre  to  give  him  a  complimentary  dinner  in  New  York  prior  to 
his  sailing.  He  asked  me  whether  I  would  see  one  or  two  of  the 
prominent  lawyers  in  Williamsport  and  ascertain  whether  they 
wanted  to  participate  in  this  function.  Subsequent  to  that  time  I 
had  one  or  two  telephonic  conferences  with  Maj.  Warren,  and  one 
also,  I  think;  with  Judge  Frank  Wheaton,  of  Wilkes-Barre.  In 
those  conferences  we  ascertained  that  the  plan  had  been  changed; 
that  instead  of  giving  him  the  complimentary  dinner,  as  originally 
contemplated,  on  account  of  the  difficulty  of  getting  a  sufficient  num- 
ber to  attend,  they  would  put  into  a  purse  or  a  fund  the  amount  of 
money  which  it  was  thought  the  dinner  would  cost  and  give  it  to 
Judge  Archbald  prior  to  his  sailing,  under  such  circumstances  as 
would  not  disclose  to  Judge  Archbald  what  had  been  done  nor  the 
names  of  the  donors  until  after  he  had  sailed  from  New  York  Harbor. 

Q.  Did  you  contribute? — ^A.  I  did. 

Q.  How  much  ?— A,  $25. 

Q.  Did  you  know  that  the  names  of  the  contributors  were  to  be 
told  to  him? — A.  On  the  contrary,  I  was  informed  that  the  names 
of  the  contributors  were  not  to  be  told  or  to  be  disclosed  to  Judge 
Archbald  at  all. 

Q.  Do  you  know  C.  La  Kue  Munson? — A.  Very  well,  sir. 

Q.  Was  he  one  of  those  to  whom  you  made  application  after  the 
plan  had  been  changed  from  a  dinner  to  a  contribution? — A.  I  did 
see  Mr.  Munson. 

Q.  And  he  declined  to  make  any  contribution? — ^A.  And  he  de- 
clined to  make  any  contribution. 

Q.  What  were  your  relations  with  Judge  Archbald? — ^A.  My  rela- 
tions were  those  of  a  practicing  attorney  m  his  court 

Q.  Had  you  known  him  long? — ^A.  I  had  known  him  since  1885. 

Mr.  Simpson.  Cross-examine,  gentlemen. 

Cross-examination  by  Mr.  Manager  Norris: 

Q.  To  whom  did  you  give  your  contribution? — ^A.  I  am  not  cer- 
tain about  that,  but  my  best  recollection  is  that  I  gave  it  to  Mr, 
Searle,  the  clerk. 

Q.  The  clerk  of  the  court? — A.  The  clerk  of  the  court. 

Q.  There  are  two  Searles.  To  whom  did  you  give  it?  You  do 
not  mean  Judge  Searle? — A.  Not  Judge  Searle.  I  gave  it  either  to 
Maj.  Warren  or  to  Ed.  Searle,  the  clerk  of  the  court. 

Q.  How  much  was  your  contribution? — A.  $25. 

Q.  Did  you  give  a  check  for  it  or  the  cash? — A.  I  think  I  gave 
u  check ;  I  am  certain  that  I  gave  a  check. 

Q.  Where  do  you  reside? — A.  Williamsport,  Pa. 

Q.  Did  you  talk  with  Mr.  Munson,  of  Williamsport,  about  it? — A. 
Since  the  occurrence? 

Q.  Well,  I  had  reference  to  about  the  time  of  the  occurrence. — 
A.  As  I  said  a  moment  ago,  I  did  see  Mr.  Munson  and  requested  him 
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to  make  a  contribution,  telling  him  that  I  intended  doing  so  and 
that  other  members  of  the  bar  in  Scranton  and  Wilkes-Barre  were 
doing  likewise.  I  did  not  speak  to  him  at  the  time  when  it  was 
contemplated  giving  the  judge  a  dinner. 

Q.  Your  contribution  was  made  with  the  understanding  that  it 
was  going  to  be  a  cash  contribution,  was  it  not? — ^A.  At  the  time 
given;  yes,  sir. 

Q.  Did  you  learn  that  Mr.  Searle,  the  clerk  of  the  court,  had  put 
in  the  envelope  containing  the  contributions  the  names  of  those  who 
had  subscribed  to  the  fund? — A.  I  did  not  learn  that  until  a  long 
time  after  the  occurrence.  After  Judge  Archbald  had  sailed  and 
while  he  was  abroad  I  received  a  letter  from  him.  That  was  the  first 
intimation  I  had  that  he  had  any  knowledge  of  the  fact  that  I  had 
been  one  of  the  contributors. 

Q.  Was  your  first  conversation  with  anyone  in  regard  to  this  with. 
Mr.  Searle,  the  clerk  of  the  court? — A.  My  first  conversation  was 
with  Maj.  Warren. 

Q.  He  did  not  live  at  Williamsport,  did  he? — A.  He  lived  at 
Scranton;  I  lived  at  Williamsport,  and  we  met  in  Philadelphia. 
We  were  both  there  attending  court  at  that  time — the  supreme  court. 

Q.  But  that  conversation  had  no  relation  to  a  cash  contribution  to 
the  judge,  did  it?  Was  that  not  in  reference  to  a  dinner? — A.  That 
was  entirely  in  reference  to  a  dinner;  but,  of  course,  that  transaction 
was  the  initiative  of  the  movement  which  resulted  in  the  cash  con- 
tribution. 

Q.  Well,  so  far  as  the  cash  contribution  was  concerned,  was  not 
that  initiated  by  the  clerk  of  the  court? — ^A.  So  far  as  I  know,  it 
was  initiated  by  Maj.  Warren  himself. 

Q.  At  your  meeting  in  Philadelphia? — A.  No;  subsequently  when 
I  telephoned  him.  The  first  information  I  had  of  it  was  in  a  tele- 
phonic conversation  with  Maj.  Warren,  I  being  at  Williamsport  and 
he  at  Scranton.  He  told  me  that  they  had  found  it  impossible. to  get 
a  sufficient  number  of  Judge  Archbald's  friends  to  go  to  New  York 
to  the  dinner  and  that  they  had  therefore  modified  the  plan. 

Q.  How  did  you  happen  to  get  in  communication  with  the  clerk 
about  it?  Do  you  remember  that? — ^A.  I  think  I  had  a  letter  from 
Maj.  Warren  or  information  by  telephone  that  he  had  turned  the 
matter  over  to  Clerk  Searle,  to  gather  contributions,  and  that  I 
should  send  mine  to  him. 

Q.  And  you  acted  accordingly? — A.  And  I  think  I  acted  accord- 
ingly. 

Mr.  Manager  Norris.  That  is  all. 

Mr.  Simpson.  That  is  all,  Mr.  President 

Mr.  CuLBEBSox.  Mr.  President,  I  desire  to  ask  the  witness  a  ques- 
tion. 

The  PRBsroiNG  Officer.  The  Senator  from  Texas  submits  a  ques- 
tion which  he  wishes  to  have  propounded  to  the  witness.  The  Secre- 
tary will  read  the  question. 

The  Secretary  read  as  follows: 

What  was  the  purpose  in  raising  the  fund?  What  was  it  to  be  used  for? 
What  was  the  fund  actually  used  for  by  Judge  Archbald? 
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The  Witness.  Of  course,  I  can  only  answer  that  question  in  part. 
I  am  not  able  to  say  how  Judge  Archbald  used  the  fund.  It  was 
contemplated  to  give  Judge  Archbald  a  complimentary  dinner 

The  Presiding  Officer  (to  the  Secretary).  Hand  the  witness  the 
question. 

The  Secretary  handed  the  witness  the  question. 

The  Witness  (after  examining  the  question).  I  will  answer  the 
questions  in  their  order.  "What  was  the  purpose  in  raising  the 
fund?"  It  was  supposed  to  be  a  testimonial  of  respect  to  Jud^ 
Archbald  by  a  number  of  his  friends  who  had  been  practicing  in  his 
court.  "  What  was  it  to  be  used  fort"  I  apprehend  that  I  could  not 
answer  that.  "  What  was  the  fund  actually  used  for  by  Judge  Arch- 
bald?"   I  experience  the  same  diflSculty  in  answering  that  question. 

The  Presiding  Officer.  Is  there  any  other  question  for  the  wit- 
ness?   If  not,  he  may  retire. 

Mr.  Simpson.  Ana  he  may  be  discharged,  sir. 

The  Presiding  Officer.  The  witness  is  nnally  discharged. 

William  G.  Vandewater,  having  been  duly  sworn,  was  examined 
and  testified  as  follows : 

Q.  (By  Mr.  Simpson.)  Mr.  Vandewater,  what  is  your  business? — 
A.  Auditor  of  the  coal  department  of  the  D.,  L.  &  W.  Kailroad  Co. 

Q.  What  are  your  duties  as  such  auditor? — A.  To  keep  account  of 
the  production  of  the  coal  mined. 

Q.  Will  your  books  show  the  extent  of  the  coal  shipped  by  the 
Marian  Coal  Co.? — A.  Our  books  will  show  the  production  of  the 
Marian  Coal  Co.  and  certain  of  their  shipments ;  yes,  sir. 

Q.  Can  you  tell  us  what  the  amount  of 

Mr.  Manager  Floyd.  We  object,  Mr.  President, 

Mr.  Simpson.  Wait  until  I  finish  the  question,  and  then  object  to 
it,  if  you  please. 

The  PRESmiNG  Officer  (to  the  witness).  Do  not  answer  the  ques- 
tion until  directed  so  to  do. 

Q.  (By  Mr.  Simpson.)  Will  you  tell  us,  please,  from  your  books 
what  was  the  production  of  the  Marian  (joal  Co*?  Now,  do  not 
answer  until  directed  to  do  so. 

Mr.  Manager  Floyd.  We  object,  Mr.  President;  we  do  not  think 
the  question  is  relevant. 

The  PREsmiNG  Officer.  Will  counsel  please  state  the  materiality 
of  that  question  ? 

Mr.  Simpson.  There  was  a  letter,  Mr.  President,  offered  in  evidence 
by  the  managers,  under  date  of  September  1,  1911,  written  by  Mr. 
Phillips,  of  this  same  company,  to  Mr.  Loomis,  of  the  company,  set- 
ting forth  what  Mr.  Watson's  claim  was,  which  is  the  matter  reierred 
to  m  the  second  of  the  articles  of  impeachment.  I  desire  to  show 
how  that  claim  was  made  up.  The  purpose  of  this  offer  is  to  show 
that  the  books  of  the  Delaware,  Lackawanna  &  Western  Railroad  Co. 
show  that  the  production  of  this  washery  was  in  accord  with  the 
amount  stated  in  that  letter,  for  the  purpose  of  showing  that  Mr. 
Watson  did  not  present,  as  is  claimed  by  the  managers,  a  highly 
exorbitant  claim,  but  that  he  presented  a  claim  in  accordance  with 
the  figures  which  appeared  upon  the  books  of  this  particular  com- 
pany. 
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The  Presiding  OmcBR.  The  Chair  does  not  understand  that  the 
question  of  whether  or  not  Mr.  Watson's  daim  was  an  exorbitant 
one  can  elucidate  the  issue  at  all. 

Mr.  Simpson.  That  is  one  of  the  very  contentions  that  is  made 
here,  and  that  is  a  contention  in  regard  to  which  we  had  a  very  con- 
siderable argument  at  length  the  other  day,  as  the  Presiding  Officer 
may  remember.  The  contention  of  the  managers  is  that  Mr.  Watson 
was  directed  in  presenting  his  daim  to  the  Delaware,  Lackawanna  & 
Western  Railroad  Co.  to  claim  only  $100,000.  but  that,  in  point  of 
fact,  he  presented  a  claim  for  a  very  consideraoly  larger  amount,  and 
that  the  amount  above  the  amount  which  he  was  originally  directed 
to  present  was  to  be  divided  up  in  the  way  that  is  stated  in  the  testi- 
mony, without  referring  further  to  it  here. 

The  purpose  of  this  evidence  is  to  show  that  that  daim  was  made 
up  in  fact  from  the  fibres  which  appear  in  the  letter  which  the 
managers  themselves  offered  in  evidence,  in  order  to  avoid  the  con- 
tention that  it  was  then  an  exorbitant  claim,  in  the  way  which  the 
managers  stated. 

The  Pkesidino  Officer.  Has  counsel  finished? 

Mr.  Simpson.  Yes,  sir;  I  have  finished. 

The  Presiding  Officer.  The  Chair  did  not  understand  that  the 
contention  was  as  to  the  exorbitancy  of  the  demand,  but  as  to  the 
difference  between  the  amount  agreed  upon  and  the  amount  which 
the  lawyer  afterwards  demanded.  The  Chair  does  not  think  it  rele- 
vant to  this  isue. 

Mr.  Simpson.  Of  course,  sir,  if  the  managers  take  the  view  that 
the  Chair  does  upon  that  main  Question,  then  this  question  would 
not  be  admissible  at  all  and  would  not  be  thought  of;  and  if  that  is 
a  matter  disclaimed,  of  course  I  am  content  and  do  not  wish  to  ask 
this  witness  any  questions. 

The  Presiding  Officer.  The  Chair  can  not  rule  on  anything  ex- 
cept the  testimony.  The  Chair  does  not  recall  any  testimony  to  the 
efl^ct  of  any  issue  being  raised  as  to  whether  or  not  $161,000  was  in 
fact  more  than  the  party  was  entitled  to  receive.  The  previous  testi- 
mony was  as  to  the  discrepancy  between  the  amount  which  was  origi- 
nally  agreed  upon  as  that  to  be  demanded  and  that  which  was  ulti- 
mately demanded. 

Mr.  Simpson.  It  is  unfortunate,  perhaps,  that  counsel  understood 
it  differently  from  the  way  the  Chair  does.  If  that  is  the  situation, 
of  course  this  witness  ought  not  to  be  called. 

Mr.  WoRTHiNGTON.  Mr.  President,  excuse  me  a  moment.  I  was 
out  of  the  Chamber  at  the  time  this  question  was  asked. 

The  Presiding  Officer.  The  Chair  has  no  knowledge  as  to  the  pur: 
pose  of  the  managers.  The  Chair  was  simply  going  on  what  evi- 
dence has  been  adduced. 

Mr.  Simpson.  I  understand  the  Chair's  position  exactly,  but  I 
want  to  avoid  argument  if  I  can  when  the  final  argument  comes  in 
this  case.    It  will  be  long  enough  in  all  conscience  even  then. 

Mr.  WoRTHiNGTON.  Mr.  President,  may  I  add  one  word  to^  what 
has  been  said?  We  are  here  in  the  very  embarrassing  position  of 
having  this  testimony  given  against  Mr.  Watson,  when  ne  is,  as  I 
think  everybody  understands,  on  his  deathbed,  and  it  is  impossible 
even  to  communicate  with  him.  It  does  seem  to  me  that  if  we  can 
show,  as  we  offer  to  show,  that  the  reduction  per  ton  which  was 


066  IMPEACHMENT  OF  BOBEBT   W.  ABCHBALD. 

claimed  on  the  part  of  the  Bolands  amounted  to  $161,000,  it  would 
be  a  very  important  piece  of  circumstantial  evidence  which  the  Senate 
ought  to  have  for  the  purpose  of  considering  its  weight  along  with 
the  other  evidence.  Oi  course,  I  recognize  the  fact  that  a  man  may 
have  a  claim  of  $300,000  or  $400,000  against  somebody  and  be  willing 
to  compromise  it  for  $100,000 ;  but  when  it  is  deniea  that  there  was 
any  such  difference,  and,  as  we  contend,  that  there  is  no  truth  in  the 
statement,  it  seems  to  me  the  Senate  ought  to  have  the  information 
as  to  what  the  facts  are  out  of  which  the  claim  grew. 

There  is  in  evidence,  I  think,  a  letter  to  which  Mr.  Simpson  was 
referring  as  I  was  coming  into  the  Chamber,  from  Mr.  Phillips  to 
Mr.  Loomis,  dated  in  September,  in  which  he  says  he  has  seen  Mr. 
Watson,  and  the  claim  which  Mr.  Watson  has  obtained  from  the 
Bolands  is  a  claim  for  48  cents  a  ton  for  376,000  tons  of  coal  which 
they  had  shipped.  It  seems  to  me  we  ought  to  be  permitted  to  show 
that  that  was  a  fact,  so  as  to  indicate  that  Watson  got  these  figures 
immediately  from  the  Bolands  and  could  not  have  got  them  any- 
where else.  It  is  not  conclusive,  one  way  or  the  other;  but  in  the 
situation  in  which  we  are  placed,  where  Mr.  Watson  is  as  incapable 
of  being  used  as  a  witness  here  as  if  he  were  in  his  grave,  that  fact 
ought  to  be  known  to  the  Senate. 

The  PfiBsroiNG  Officer.  The  question  is,  whether  or  not  the  issue 
can  properly  be  raised  and  determined  in  this  case  as  to  the  output 
of  the  Marian  Coal  Co.  If  so,  it  could  be  gone  into  fully,  just  as 
fully  as  we  have  gone  into  the  question  of  the  contents  of  the  culm 
dump ;  and  there  would  be  no  end  to  it.  If  the  witness  is  authorized 
to  give  his  testimony  as  to  what  the  output  was,  the  managers  would 
have  a  right  to  join  issue  on  that  and  to  go  just  as  fully  into  that 
question  as  we  have  gone  into  the  question  of  the  contents  of  the 
culm  bank,  which  would  be  manifestly  improper;  and  if  it  is  im- 
proper to  go  into  it  fully  it  is  improper  to  go  into  it  at  all.  The 
Chair  excludes  the  evidence. 

Mr.  Simpson.  There  is  no  other  question  we  want  to  ask  this 
witness,  then. 

Mr.  Manager  Webb.  The  witness  may  be  excused,  so  far  as  we  are 
concerned. 

The  PREsroiNG  Officer.  The  witness  is  iinally  discharged. 

Miss  Mary  F.  Boland,  being  duly  sworn,  was  examined  and  testi- 
fied as  follows  : 

Q.  (By  Mr.  Worthington.)  You  are  the  niece  of  William  P. 
Boland  and  Christopher  Boland,  are  you  ? — ^A.  Yes,  sir. 

Q.  And  have  been  a  stenographer,  I  believe,  in  William  P. 
Boland's  office  for  some  years  ? — A.  Yes,  sir. 

Q.  Were  you  there  in  September,  1911  ? — A.  Yes,  sir. 

Q.  I  will  ask  you  whether  or  notj  on  or  about  the  18th  day  of  Sep- 
tember, 1911,  Mr.  Edward  J.  Williams,  in  that  office,  made  the  fol- 
lowing statement  in  substance 

Mr.  Manager  Webb.  What  page  is  that? 

Mr.  Worthington.  I  am  looking  at  the  page  in  the  proceedings 
of  the  Judiciary  Committee  for  the  purpose  of  getting  those  notes. 

Mr.  Simpson.  About  page  1087. 

Mr.  Manager  Floyd.  We  object  to  any  such  statement,  Mr.  Presi- 
dent. 
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The  Presidino  Oppicer.  What  is  the  question  ? 

Mr.  WoRTHiNGTON.  When  Mr.  Williams  was  on  the  stand  he  testi- 
fied that  after  his  visit  to  Capt.  May  on  the  31st  of  March,  when  he 
took  that  letter  from  Judge  Archb9.1d,  which  is  in  evidence,  he  went 
back  at  once  to  Judge  Archbald,  and  that  while  there — on  Judge 
Archbald's  desk — ^he  saw  a  paper  which  he  has  referred  to  as  a  brief, 
and  sometimes  as  a  trial  list,  upon  which  there  was  the  word  "  light- 
erage," and  then  that  conversation  followed,  which  the  Chair  will 
remember. 

It  has  already  appeared  that  that  Lighterage  case  was  not  in  the 
Commerce  Court  until  the  middle  of  the  month  of  April,  and  also 
that  the  trial  list  on  which  it  appeared  was  made  up  about  the 
middle  of  the  month  of  September  following,  after  Judge  Arch- 
bald's  interview  with  Mr.  Brownell  and  after  Capt.  May  had  given 
the  paper  here,  which  is  called  an  option,  dated  the  30th  day  of 
August,  1911. 

Now,  I  propose  to  show  that  it  is  a  mistake  entirely  of  dates  on 
the  part  of  Mr.  Williams  as  to  that,  and  to  show  that  he  appeared 
in  the  office  of  Mr.  William  P.  Boland  first  on  the  18th  of  Sep- 
tember, and  then  on  the  28th  of  September,  and  then  said  that  he 
had  then  just  seen  that  paper,  so  as  to  show  that  if  this  conversation 
did  occur  and  this  thing  happened  it  had  no  possible  effect  upon 
what  is  in  dispute  here  about  Capt.  May's  action. 

I  laid  the  foundation  by  asking  Mr.  Williams  the  question  when 
he  was  on  the  stand. 

The  Presiding  Officer.  Does  the  manager  desire  to  say  anything 
on  the  subject? 

Mr.  Manager  Flotd.  Mr.  President,  our  objection  to  that  is  this: 
That  they  are  attempting  to  contradict  Mr.  Williams,  not  by  any 
fact  within  the  knowledge  of  this  witness,  but  by  proving  by  this 
witness  that  at  some  time  Mr.  Williams  came  in  there  and  had  some 
conversation  which  she,  as  a  stenographer,  noted  in  her  notebook. 
We  do  not  object  to  his  asking  this  witness  about  any  facts  within 
her  knowledge  that  may  contradict  Mr.  Williams,  but  it  might  be 
that  the  first  conversation  was  never  noted ;  it  might  be  that  he  had 
a  dozen  conversations  on  the  same  subject  and  that  some  subsequent 
conversation  was  noted.  So  we  object  to  it  as  hearsay  and  as  not 
tending  to  contradict  the  proposition  by  any  knowledge  within  the 
mind  of  this  witness  referred  to  by  counsel  tor  the  respondent. 

The  Presiding  Officer.  The  Reporter  will  please  read  the  ques- 
tion. 

The  Reporter  read  as  follows: 

I  win  ask  you  whether  or  not,  on  or  about  the  18th  day  of  September,  1911, 
Mr.  E>lward  J.  WilUams,  In  that  office,  made  the  following  statement,  tn 
substance. 

The  Presiding  Officer.  The  Chair  does  not  pass  on  the  question 
whether  or  not  the  substance  of  the  conversation  can  be  read,  but 
the  Chair  thinks  it  is  admissible  to  prove  what  Mr.  Williams  then 
said. 

The  objection  of  counsel  is  a  legitimate  argument  as  to  the  weight 
of  it,  but  it  does  not  affect  the  question  of  its  admissibility. 


968  IMPEACHMENT  OF  BOBEBT  W.   ABGHBALD. 

Q.  (By  Mr.  Worthinoton.)  Then,  Miss  Boland,  I  will  ask  you 
whether,  on  or  about  the  18th  day  of  September,  in  Mr.  William  P. 
Boland's  office  in  Scranton,  Mr.  E.  J.  Williams  said  in  your  hearing, 
"  I  was  in  this  morning  " ;  that  he  had  seen  the  judge--Judge  Arch- 
bald — ^and  he  showed  nim  a  brief  he  was  preparing  for  the  Erie 
Railroad  Co.  ? — A.  My  recollection  is  that  he  did  tell  me  that. 

Q.  I  beg  your  pardon  ? — ^A.  My  recollection  is  that  he  did  tell  me 
that. 

Q.  I  will  ask  you  whether  or  not,  on  the  28th  of  September,  1911, 
Mr.  E.  J.  Williams  was  again  in  the  office  and  said  he  was  going  to 
the  judge's  office  to  look  at  a  brief  the  judge  was  preparing  for  the 
Erie  Railroad  Co. ;  he  said  he  would  see  it  that  afternoon  ? — A.  Yes, 
sir. 

Q.  And  whether  later  in  the  day  he  came  back  and  said  he  saw  the 
brief,  and  that  it  was  about  a  case  against  the  Erie  Railroad  Co. 
about  a  lighterage  charge  ? — A.  Yes,  sir. 

Q.  That  happened  ? — A.  Yes,  sir. 

Q.  Now,  Miss  Boland,  did  you  make  note  of  those  conversations  at 
the  time  so  that  you  are  sure  of  the  date? — A.  Yes,  sir;  I  did. 

Mr.  WoBTHiNGTON.  That  is  all. 

Cross-examination  by  Mr.  Manager  Webb  : 
Q.  Did  you  make  this  additional  note  at  the  same  time- 


Mr.  Worthinoton.  I  object  to  that.  I  have  asked  the  witness 
everything  on  the  subject  of  the  brief.  Miss  Boland  made  a  great 
many  notes,  and  of  course  they  are  not  competent  evidence  in  this 
case  unless  they  are  made  competent  by  something  brought  out  by 
us.  If  they  can  find  anything  in  these  notes  which  refers  to  the  mat- 
ter concerning  which  I  have  asked  the  witness  that  I  have  not  read, 
I  will  consider  it  a  part  of  the  evidence  introduced  by  us. 

The  PREsmiNG  Officer.  Was  this  on  the  same  occasion  ? 

Mr.  Manager  Webb.  Yes;  on  the  same  occasion  and  on  the  same 
visit. 

Mr.  WoRTHiNGTON.  Oh,  that  is  an  entirely  different  matter. 

The  Presiding  Officer.  Does  it  relate  to  the  same  matter  ? 

Mr.  Worthinoton.  No. 

Mr.  Manager  Webb.  I  do  not  know  that  I  can  say  that. 

The  Presiding  Officer.  If  not,  the  manager  will  have  to  introduce 
this  witness  as  his  own  witness.  He  can  only  interrogate  the  wit- 
ness— and  that  is  the  rule  the  manager  himself  has  invoked — ^about 
matters  inquired  about  on  direct  examination.  If  the  manager  de- 
sires to  inquire  further  as  to  the  continuance  of  this  conversation,  he 
will  have  to  introduce  the  witness  as  his  own. 

Mr.  Manager  Webb.  The  way  I  look  at  it  is  this :  The  respondent's 
counsel  has  shown  about  four  lines  of  a  notation  the  stenographer 
has  made.    There  are  three  or  four  more  lines 

The  Presiding  Officer.  If  it  relates  to  the  same  subject  matter, 
the  manager  has  a  right  to  ask  the  witness  about  it;  but  if  it  does 
not  relate  to  the  same  subject  matter,  then  he  has  not  such  a  right. 

Mr.  Manager  Webb.  It  relates  to  the  relationship  she  noted,  or 
what  Mr.  Williams  said  of  the  relationship,  between  hina  and  the 
judge.  It  is  immediately  following  her  notation  of  the  visit  to  the 
judge's  office  to  see  the  brief,  and  is  part  of  the  same  conversation— 
the  same  minute. 
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The  Pbesiding  Officer.  That  would  make  it  admissible  whenever 
the  manager  recalls  the  witness.  The  rule  is  plain  that  the  counsel 
csm  only  cross-examine  the  witness  about  matters  upon  which  tho 
witness  has  been  interrogated  on  direct  examination. 

Mr.  WoRTHiNGTON.  Is  that  all? 

Mr.  Manager  Webb.  Yes ;  I  think  that  is  all. 

Mr.  WoRTHiNGTON.  Then  the  witness  may  be  finally  discharged? 

The  Presiding  Officer.  No;  the  witness  will  not  oe  finally  dis- 
charged.   The  witness  can  retire,  subject  to  call. 

Mr.  Manager  Sterling.  I  suggest  that  counsel  permit  us  to  make 
her  our  witness  now,  so  as  to  save  this  young  lady  irom  coming  back. 

Mr.  WoRTHiNGTON.  I  objcct  to  that. 

The  Presiding  Officer.  Counsel  for  the  respondent  may  proceed 
with  their  case. 

Mr.  Reed.  Mr.  President,  may  I  ask,  by  way  of  inquiry,  why  the 
Senate  has  not  now  the  right  to  make  an  order . 

The  Presiding  Officer.  If  the  Senator  from  Missouri  has  any 
order  to  propose  to  the  Senate,  the  Chair  will  submit  it  to  the  Senate. 
That  is  the  only  way  it  can  be  brought  to  the  attention  of  the  Senate, 
under  the  rule, 

Mr.  Eeed.  Is  there  a  rule  which  denies  a  Senator  the  right  to  pro- 
pound an  inquiry  ? 

The  Presiding  Officer.  Except  in  writing. 

Mr.  Reed.  I  mean  to  the  Chair.  I  am  not  asking  the  witness  a 
question ;  I  am  asking  the  Chair 

The  Presiding  Officer.  If  it  is  a  question  of  order. 

Mr.  Reed.  Very  well;  that  is  what  I  am  inquiring — whether  it  is 
not  within  the  power  of  the  Senate  to  direct  by  a  vote  at  this  time 
that  this  witness  shall  be  examined  by  the  managers  without  requir- 
ing^her  to  return  at  a  subsequent  time? 

The  Presiding  Officer.  Undoubtedly  the  Senate  has  a  right  to  do 
whatever  it  sees  fit  to  do. 

Mr.  Reed.  Very  well.  . 

Mr.  WoRTHiNGTON.  Another  objection,  Mr.  President,  to  what  the 
counsel  is  about  to  ask  is  that  it  is  a  matter  about  which  the  learned 
manager 

The  Presiding  Officer.  It  is  not  now  before  the  Senate. 

Mr.  WoRTHiNGTON.  Very  well.  If  it  is  not  before  the  Senate  I  will 
not  occupy  the  time  of  the  Senate. 

The  Presiding  Officer.  The  Senator  from  Missouri  [Mr.  ReedJ 
presents  an  order  which  he  asks  the  Senate  now  to  adopt.  It  will  be 
read. 

The  Secretary  read  as  follows: 

Ordered^  That  the  witness  now  on  the  stand,  Miss  Mary  F.  Boland,  be  at  this 
time  interrogated  by  the  managers  relative  to  that  part  of  the  conversation 
Bought  to  be  elicited. 

Mr.  WoRTHiNGTON.  Mr.  President,  if  the  order  asked  for  were  that 
the  managers  be  now  allowed  to  make  her  their  own  witness,  without 
waiting  for  their  turn,  we  should  say  nothing;  but  that  determines 
the  question  of  the  admissibility  of  the  evidence,  and  certainly  the 
Senate  is  not  going  to  say  whether  the  evidence  shall  be  admitteid  be- 
fore it  finds  out  whether  it  is  competent.  The  evidence  is  as  to  the 
declaration  of  Williams  with  respect  to  his  relations  with  Judge 
Archbald. 
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The  Pbesidino  Offigeb.  The  Chair  did  not  understand  it  to  go 
further  than  the  right  of  the  manager  to  now  examine  the  witness. 

Mr.  WoBTHiNGTON.  And  not  to  pass  upon  the  question  of  whether 
or  not  the  testimony  is  competent. 

The  PBEsmiNG  Officer.  The  Chair  does  not  understand  that  it 
includes  that  question. 

Mr.  WoRTHiNGTON.  Very  well,  then. 

The  PBEsmiNQ  Officeb.  What  is  the  pleasure  of  the  Senate;  does 
the  Chair  hear  objection  to  the  adoption  of  the  order?  [A  pause.] 
The  Chair  hears  no  objection,  and  the  order  read  will  be  considered 
imanimously  adopted.    Counsel  will  proceed  with  the  examination. 

Q.  (By  Mr.  Manager  Webb.)  On  September  18, 1911,  Mr.  Worth- 
ington  has  asked  if  you  made  this  notation : 

B.  J.  W.  was  in 'this  morning  and  said  he  saw  the  judge,  who  showed  him  a 
hrief  he  was  preparing  for  the  Erie  Railroad  Co. 

I  ask  you  if  that  is  all  of  that  notation  as  to  what  Mr.  Williams 
said  about  the  judge? — A.  I  really  could  not  say  without  looking  at 
it.    I  could  not  recall  it  now. 

Q.  We  can  not  hear  you. — A.  I  say  I  do  not  recall  it  just  now. 

Q.  Can  you  look  at  your  notes  and  tell — September  18,  1911? — 
A.  Yes,  sir.    Do  you  want  me  to  read  it? 

Q.  I  will  ask  you  first  if  what  Mr.  Worthington  asked  you  as  to 
what  Mr.  Williams  said  about  seeing  the  brief  in  the  judge's  office 
was  all  the  notation  on  that  day? — A.  I  just  do  not  remember  Mr. 
Worthington's  question.  I  thought  he  asked  me  if  Mr.  Williams  did 
not  tell  me  that  on  that  day. 

Q.  Yes. — ^A.  And  I  answered  him  "  Yes,  sir." 

Q.  Will  you  tell  us  what  the  notation  is  you  have  on  that  day  that 
Mr.  Worthmgton  asked  you  about  ? — ^A.  He  asked  me  about  the  first 
part  of  the  notation. 

Q.  Well,  read  that  first  part,  then. — A.  "  E.  J.  W.  was  in  this 
morning  and  said  he  saw  the  judge,  who  showed  him  a  brief  he  was 
preparing  for  the  Erie  Railroad  Co."    That  is  all  he  asked  me  about. 

Q.  That  is  all  Mr.  Worthington  asked  you  about? — A.  Yes. 

Q.  I  ask  you  to  read,  if  it  is  another  two  lines  or  more,  the  re- 
mainder of  the  notation. 

Mr.  Worthington.  I  object,  on  the  ground  that  it  is  not  at  all  per- 
tinent to  the  part  of  the  conversation  1  have  introduced  in  evidence ; 
on  the  ground  that  the  managers  had  their  time  to  offer  anv  evidence 
they  pleased  as  to  the  relation  between  Judge  Archbald  and  Mr. 
Williams,  and  they  exhausted  that  subject;  and  on  the  further  ground 
that  there  is  no  rule  of  evidence  in  any  court  of  the  United  States 
that  makes  it  competent  evidence  to  prove  the  relations  between  A 
and  B  by  offering  evidence  as  to  what  A  said  about  it  somewhere 
when  B  was  not  present. 

The  Presiding  Officer.  The  Chair  would  undoubtedly  hold  that 
to  be  correct,  if  it  was  not  a  part  of  the  same  conversation.  If  it  is 
a  part  of  the  same  conversation,  the  Chair  would  consider  it  com- 
petent. 

Mr.  Oliver  rose. 

The  Presiding  Officer.  Does  the  Senator  desire  to  propound  a 
question  before  the  other  question  is  answered  ? 
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Mr.  Oliver.  I  think  it  is  proper  that  it  should  be  propounded  now. 
It  is  something  that  occurs  to  me. 

The  Presiding  Officer.  The  Senator  from  Pennsylvania  submits 
a  question  which  will  be  propounded  to  the  witness. 

The  Secretary  read  as  follows : 

Are  you  reading  from  your  original  notes  or  from  a  transcript? 

The  Witness.  From  a  transcript.  Do  you  want  me  to  read  from 
the  notes  now? 

Q.  (By  Mr.  Manager  Webb.)  Have  you  your  original  notes  with 
you  now  ? — ^A.  Yes,  sir. 

Q.  Please  read  from  your  original  notes  the  conversation  with  Mr. 
Williams  which  you  noted. 

Mr.  WoRTHiNQTON.  I  am  objecting  to  them. 

The  PRESroiNG  Officer.  Yes.    Wait  a  moment. 

Mr.  WoRTHiNQTON.  Does  the  Chair  rule  that  because  it  was  said 
in  the  same  conversation  it  may  be  read,  no  matter  what  it  relates  to? 

The  Presiding  Officer.  Yes ;  if  it  is  related  in  any  manner  to  this 
matter.  Of  course,  if  it  relates  to  a  matter  entirely  foreign  to  the 
subject  it  would  not  be  admissible. 

Mr.  WoRTHiNGTON.  The  Chair  has  not  been  advised  what  it  is. 
How  can  the  Chair  rule  upon  the  question  whether  it  is  a  part  of  the 
same  subject  matter  when  the  Chair  has  not  heard  what  it  is.  It  is 
a  statement  that  Mr.  Williams  was  said  to  have  made  as  to  the  rela- 
tion between  him  and  Judge  Archbald.  Does  the  Chair  hold  it  is 
admissible? 

The  Presiding  Officer.  Yes.  The  Chair  thinks  it  is  sufficiently 
cognate  to  make  it  a  part  of  the  conversation. 

Q.  (By  Mr.  Manager  Webb.)  Eead  the  note. — ^A.  The  whole  note? 

Q.  Yes. — A.  "  E.  J.  W.  called  this  morning.  Said  he  talked  with 
Judge  A.  He  showed  him  a  brief  he  was  preparing  for  the  Erie 
Kailroad  Co.  He  said  the  judge  would  tell  him  most  anything.  He 
has  no  confidence  in  John  Henry  Jones." 

Mr.  Manager  Sterling.  Some  of  the  Senators  did  not  hear  the 
witness. 

The  Presiding  Ofwcer.  When  the  witness  is  through  the  Chair 
j^ill  direct  the  Reporter  to  read  it  to  the  Senate. 

Mr.  Manager  Sterling.  It  is  suggested  that  the  clerk  read  from 
the  transcript. 

.Mr.  Manager  Webb.  I  would  like  to  have  it  read  so  that  the  Senate 
can  hear  it. 

The  Presidino  Officer.  The  Chair  just  stated  that  that  would 
be  done. 

Mr.  Manager  Sterling.  Excuse  me ;  I  did  not  hear  it. 

The  Reporter  read  the  answer,  as  follows: 

E.  J.  W.  called  this  morning.  Said  he  talked  with  Judge  A.  He  showed 
him  a  brief  he  was  preparing  for  the  Erie  Railroad  Co.  He  said  the  judge 
would  tell  him  most  anything.    He  has  no  confidence  in  John  Henry  Jones. 

Q.  (By  Mr.  Manager  Webb.)  Miss  Boland,  do  you  remember 
anything  about  writing  the  contract  in  which  the  words  "silent 
party  "  were  used  ? — A.  Yes,  sir. 

Mr.  WoRTHiNGTON.  I  objcct  to  that.  That  was  all  gone  into — 
about  that  silent-party  paper — ^through  W.  P.  Boland  and  Mr. 
Pryor.    Are  we  to  reopen  the  whole  case? 
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The  Presiding  Officer.  The  Chair  does  not  know  what  the  ques- 
tion is  to  be.  The  Senate  has  ordered  that  this  witness  be  interro- 
gated in  chief  by  the  managers.  Of  course,  the  question  of  the 
admissibility  of  any  evidence  is  open  under  the  understanding  at 
that  time.  But  unless  the  question  is  proposed  to  elicit  evidence  that 
is  not  properly  admissible,  the  Chair  will  hold  that  the  manager  may 
proceed. 

Q.  (By  Mr.  Manager  Webb.)  Do  you  remember  drawing  a  con- 
tract dated  September  6,  1911,  signed  by  E.  J.  Williams,  to  W.  P. 
Boland  and  a  silent  party  ? — A.  Yes,  sir. 

Mr.  WoRTHiNGTON.  I  objcct.  AH  about  that  silent-party  paper 
was  asked  of  Mr.  W.  P.  Boland  and  of  Mr.  Pryor,  who  was  examined 
as  a  witness,  and  Miss  Mary  Boland  was  here  at  the  time  under 
subpoena  of  the  managers  and  was  not  called  and  asked  about  that 
paper. 

I  submit  that  under  such  circumstances,  unless  there  be  some  ex- 
traordinary and  good  reason  for  it,  the  case  ought  not  now  to  be 
reopened  for  the  purpose  of  starting  the  trial  over  again.  Of  course, 
it  is  a  matter  entirely  within  the  discretion  of  the  Senate,  as  it  is  of 
any  court,  to  hear  evidence  at  any  stage  of  the  case;  but  I  have  heard 
no  reason  why  the  managers,  who  knew  all  about  the  connection  of 
the  witness  with  reference  to  that  paper  when  they  were  putting  in 
their  case,  before  we  were  called  upon  to  reply,  did  not  examine  her 
then. 

The  PREsmiNG  Ofticer.  Has  counsel  finished? 

Mr.  WoRTHiNGTON.  Ycs,  sir. 

The  Presiding  Officer.  This  particular  contract  has  been  inquired 
about  by  the  respondent^  and  evidence  has  been  introduced  m  re- 
sponse to  the  evidence  introduced  by  the  managers.  The  Chair 
can  not  tell  what  question  is  going  to  be  asked  by  managers,  but  the 
witnesses  on  the  part  of  the  respondent  have  been  asked  as  to  this 
contract. 

Mr.  WoRTHiNGTON.  It  is  my  recollection  and  that  of  my  associates 
that  we  have  not  introduced  a  particle  of  evidence  about  the  "  silent- 
party  *'  contract. 

Mr.  Manager  Webb.  You  asked  Mr.  E.  J.  Williams  about  it,  and 
brought  out  the  response  that  he  did  not  know  anything  about  it. 

Mr.  WoRTHiNGTON.  Oh.  that  was  on  cross-examination. 

Mr.  Manager  Webb.  Certainly. 

Mr.  WoRTHiNGTON.  Mr.  Williams  is  not  our  witness;  he  is  the 
managers'  witness. 

Mr.  Manager  Webb.  We  disclaim  him. 

Mr.  WoRTHiNGTON.  You  disclaim  him?  I  did  not  know  whether 
the  remark  was  intended  for  me  or  for  the  Senate. 

Mr.  McCuMBER.  Mr.  President,  I  would  like  to  ask  the  Chair  to 
have  the  order  which  was  just  adopted  by  the  Senate  read  again,  to 
see  whether  the  case  was  opened  simply  for  that  subject  matter  or 
whether  it  was  opened  up  for  the  whole  case. 

The  Presiding  Officer.  Yes.  The  attention  of  the  Chair  has  been 
called  to  the  wording  of  the  order*  The  Chair  thinks  the  Senator 
from  North  Dakota  is  right  in  thinking  that  the  order  extended  only 
to  the  notation  made  of  the  conversation  at  the  particular  time  re- 
ferred to. 
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Mr.  Manager  Webb.  Yes;  I  think  that  is  true.  My  purpose  was 
simply  to  ask  this  witness  one  or  two  questions  about  this  contract 
and  mially  dismiss  her,  without  having  to  call  her  in  rebuttal. 

The  PiffismiNG  Officeb.  Consequently  the  witness  will  not  now  be 
examined  upon  any  other  matter. 

Mr.  Wo»BTHiNGTON.  Is  the  witness  to  be  retained?  She  is  anxious 
to  get  away,  and  I  ask  on  her  account. 

Mr.  Manager  Webb.  Yes ;  we  do  not  excuse  the  witness  at  present. 

The  PBEsn>iKG  Officeb.  The  witness  is  temporarily  excused. 

James  E.  Heckel,  being  duly  sworn,  was  examined  and  testified  as 
follows : 

Q.  (By  Mr.  Wobthington.)  What  is  your  full  name? — ^A.  James 
E.  Heckel. 

Q.  Where  do  you  live? — A.  Scranton,  Pa. 
.  Q.  What  is  your  business? — ^A.  Manufacturing. 

Q.  Manufacturing  what? — A'.  Brass;  mine  and  mill  supplies. 

Q.  Have  you  any  connection  with  a  family  known  here  as  the 
Everharts? — ^A.  I  have. 

Q.  In  a  brief  way,  what  is  your  relation  to  that  family  ? — ^A.  Ad- 
ministrator. 

Q.  Of  whom? — A.  Five  twenty-fourths  interest  of  the  James 
Everhart  heirs. 

Q.  And  as  such  administrator  have  you  at  any  time  set  up  a  claiin 
to  an  interest  in  the  Katydid  culm  dump  near  Moosic,  Pa.? — ^A.  I 
have. 

Q.  I  wish  you  would  look  at  exhibit  U.  S.  S.  Exhibit  E  in  this 
case,  a  letter  dated  April  11,  1912,  addressed  to  Capt  May,  of  the 
Hillside  Coal  &  Iron  Co.,  and  purporting  to  be  signed  by  you  as 
administrator;  and  I  ask  you  wheflier  that  is  your  signature. — A. 
(After  examination.)  It  is. 

Q.  Did  you  send  that  notice? — A.  I  did. 

Q.  I  also  show  you  another  exhibit,  U.  S.  S.  Exhibit  P,  in  this 
case,  being  a  letter  of  the  same  date  addressed  to  Bobertson  &  Law 
and  purporting  to  be  signed  by  you,  and  ask  you  if  that  is  your  sig- 
nature.^-A.  (After  examination.)  That  is. 

Q.  Will  you  tell  us  under  what  circumstances  vou  sent  those  no- 
tices to  Robertson  &  Law? — A.  To  protect  the  nve  twenty-fourths 
interest  that  I  ^presented  in  the  Katydid  dump. 

Q.  Were  these  notices  mailed  on  the  day  they  are  dated? — A.  They 
were  mailed,  I  think,  on  the  day  they  are  dated. 

Q.  Why  did  you  send  those  notices  on  that  particular  day?  How 
did  it  happen? — ^A.  Happen?  On  consultation  with  my  bookkeeper, 
Mr.  Holden,  and  myself  we  thought  it  was  best  to  send  them — not 
just  at  that  time,  but  it  happened  to  be  that  time — April  11. 

Q.  I  wish  you  would  tell  us  fully — ^because  there  is  some  question 
made  here,  I  understand,  about  the  honesty  of  these  notices— ^how 
they  happened  to  be  sent  on  that  day. — A.  As  a  matter  of  business 
we  sent  the  notices. 

Q.  But  what  brought  the  subject  to  your  attention  at  that  time? — 
A.  A  consultation  with  Mr.  Holden. 

Q.  Who  is  Mr.  Holden?— A.  C.  P.  Holden,  of  Boston,  Mass. 

Q.  Who  is  he,  and  what  is  his  connection  with  this  business? — A. 
He  represents  a  one  twenty- fourth  interest. 
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Q.  Of  the  Everhart  heirs? — ^A.  His  wife. 

Q.  His  wife  is  one  of  the  Everhart  heirs? — ^A.  Yes. 

Q.  Did  vou  see  him  the  day  these  letters  were  written? — A.  I  saw 
him  that  aay. 

Q.  Where? — ^A.  In  the  office  and  at  the  D.,  L.  &  W.  depot  in 
Scranton. 

Q.  In  what  office? — A.  My  office. 

Q.  What  took  place  between  you  and  him  that  resulted  in  the 
sending  of  these  notices? — A.  We  thought  it  best  to  send  the  notices 
to  the  different  parties  who  were  selling  the  dump. 

Q.  What  was  said  about  the  sale  or  the  dump,  or  the  sale  that 
was  about  to  be  made? — A.  In  what  way? 

Q.  Well,  you  referred  to  selling  the  dump.  I  want  to  know  what 
sale  was  talked  about. — ^A.  A  sale  of  the  Katydid  dump  on  lot  46. 

Q.  The  sale  by  whom  ? — ^A.  By  the  Hillside  and  Robertson  &  Law. 

Q.  It  was  Mr.  Holden,  then,  coming  to  your  office,  that  brought 
the  matter  to  your  attention  at  that  time,  was  it? — A.  He  brongbt 
the  matter  to  my  attention  then. 

Q.  At  that  time  what  did  you  know,  if  anything,  of  the  investi- 
gation that  was  soon  afterwards  made  public  in  regard  to  the  con- 
duct of  Judge  Archbald? — A.  At  that  time  nothing;  it  had  not  come 
out  then. 

Q.  When  did  you  first  hear  in  any  way  of  the  charges  against 
Judge  Archbald? — A.  That  was  a  month  later,  I  think,  and  only  by 
the  papers. 

Q.  Only  by  the  papers  ? — A.  Onlj  by  the  papers. 

Q.  In  what  paper  did  you  see  it? — A.  I  tnink  in  the  Scranton 
Tribune.    It  was  m  all  the  papers. 

Q.  Are  you  able  to  say,  then,  that  when  it  first  appeared  in  the 
Scranton  papers  was  when  you  first  learned  about  it? — ^A.  That  was 
about  the  first. 

Q.  About  the  time  of  these  notices? — ^A.  I  could  not  give  the  ex- 
act date,  but  about  that  time.  It  was  about  a  month  after  this  notice 
was  given. 

Mr,  Manager  Sterling.  We  object  to  all  this  testimony.  It  can 
not  possibly  be  material  in  this  case.  No  one  on  this  side  of  the  case 
has  intimated  that  he  ever  knew  anything  about  it. 

Mr.  WoRTHiNGTON.  With  that  disclaimer  I  have  no  further  ques- 
tion to  ask  this  witness  on  that  subject. 

Q.  (By  Mr.  Manager  Sterling.)  What  is  your  name? 

Mr.  WoRTHiNGTON.  But  ou  auothcr  subject. 

Mr.  Manager  Sterling.  Excuse  me. 

Q.  (By  Mr.  Worthington.)  Did  you  have  any  dealings  with 
Judge  Archbald  himself  about  this  Katydid  culm  dump  or  your 
interest  in  it? — ^A.  I  did. 

Q.  Was  that  before  or  after  these  letters  which  I  have  just  called 
your  attention  to  were  written? — A.  Before. 

Q.  How  long  before? — A.  Four  months. 

Q.  What  did  you  have  to  do  with  Judge  Archbald  about  that 
Katydid  dump  or  your  interest  in  it? — A.  He  inauired  of  the  heirs 
of  that  interest  who  they  were,  their  names,  and  aadresses. 

0.  Did  he  make  that  inquiry  of  you? — A.  He  did. 

Q.  Did  he  tell  you  why  he  was  making  the  inquiry  ? — A.  In  order 
to  purchase  the  interest. 
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Q.  Did  he  make  any  offer  in  reference  to  the  interest? — ^A.  There 
was  no  amount  decidea  upon. 

Q.  Did  he  say  why  he  was  making  those  inquiries — why  he  wanted 
to  get  that  information? — ^A.  No,  sir;  not  just  exactly.      , 

Q.  Just  what  did  he  say  ? — ^A.  Well,  what  did  he  say  ? 

Q.  Yes;  if  you  remember. — ^A,  I  think  in  order  to  buy  the  Katydid 
dump.    I  think  so. 

Q.  Now,  when  he  was  making  that  proposition  to  you  to  buy 
the  Katydid  dump  and  if  he  could  get  the  mterest  of  the  Everhart 
heirs,  what,  if  anything,  did  he  say  about  keeping  quiet  the  fact 
that  he  was  making  this  offer  or  having  the  conversation? — ^A.  He 
did  not  say  anything  about  keeping  quiet. 

Q.  Was  any  suggestion  of  any  kind  made  not  to  speak  about  it  to 
anybody  ? — A.  Not  that  I  know  of. 

Q.  Do  you  know  Capt.  May  ? — ^A.  I  do. 

^  Mr.  WoRTHiNGTON.  I  do  uot  see  any  necessity  of  pursuing  that,  in 
view  of  the  disclaimer  made  by  the  managers  a  moment  ago. 

Cross-examination  by  Mr.  Manager  Sterling: 

Q.  Your  name  is  Heckel? — A.  Yes,  sir. 

Q.  You  are  administrator  of  the  Everhart  estate? — A.  Of  the 
Everhart  estate. 

Q.  And  Mr.  Holden's  wife  is  one  of  the  Everhart  heirs? — ^A.  Yes, 
sir. 

Q.  And  you  and  he  talked  about  sending  these  notices;  that  was 
"immediately  after  Holden  had  been  down  to  Scranton? — A.  At  the 
same  time  he  was  there. 

Q.  How? — A.  We  talked  about  these  notices  the  same  day  they 
were  sent. 

Q.  Do  you  live  at  Stranton  ? 

Mr.  WoRTHiNGTON.  I  do  wish  to  ask  the  witness  about  the  matter 
I  started  to  ask  him.  Would  the  manager  prefer  that  I  should  do  it 
now  or  that  I  should  wait  until  he  gets  through  ? 

Mr.  Mana^r  Sterling.  I  will  wait. 

Q.  (By  Mr.  Worthington.)  You  say  you  know  Capt,  May? — 
A.  I  do. 

Q.  Did  you  have  any  communication  with  him  of  any  kind  before 
sending  out  these  notices? — ^A.  None  whatever. 

Q.  (By  Mr.  Manager  Sterling.)  But  Mr.  Holden  did  have  com- 
munication with  him,  did  he  not  ? — ^A.  I  do  not  know, 

Q.  Did  not  Holden  come  to  the  office  and  tell  you  he  had  just  been 
to  Capt.  May's  office,  and  Capt.  May  told  him  they  were  about  to 
sell  this  property? — A.  He  did  not. 

^  Q.  Who  was^  it  first  introduced  the  subject  of  sending  these  no- 
tices?— A.  I  think  Holden. 

Q.  Who  told  you  that  the  sale  was  pending? — A.  The  sale  was 
pending  I  learned  from  Judge  Archbald. 

Q.  How  is  that? — ^A.  I  learned  the  sale  was  pending  from  Judge 
Archbald. 

Q.  When  did  you  learn  it  was  pending? — ^A.  I  think  the  last  of 
December. 

Q.  And  it  was  on  the  11th  of  April ^A.  That  the  notices  were 

given. 
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Q.  And  it  was  on  the  11th  of  April  that  Holden  went  to  May's 
office  ? — ^A.  I  do  not  know  if  he  did. 

Q.  Do  you  know  whether  May  sent  for  Holden  to  come  down? — 
A.  I  do  not. 

Q.  You  do  not  know  ? — ^A.  I  do  not. 

Q.  But  you  do  know  he  was  down  there  and  talked  with  May  t — ^A. 
I  do  not  know. 

Q.  Did  not  Holden  tell  you  he  had  been  to  May's  office  and  May 
had  talked  about  the  contract  that  was  then  on  his  desk  for  the  sale 
of  this  property  to  Bradley? — A.  He  did  not. 

Q.  Hi  did  not  tell  you  about  that  ? — ^A.  No.  sir. 

Q.  How  did  you  happen  to  write  on  the  lltn,  the  day  that  contract 
was  sent  out  ? — A.  By  the  consultation  we  had. 

Q.  You  had  the  consultation  on  that  day? — ^A.  Yes;  on  the 

Q.  And  the  consultation  was  just  after  Holden's  visit  to  May's 
office? — ^A.  If  it  was,  I  do  not  know  anything  about  it. 

Q.  Are  you  sure  Holden  did  not  tell  you  he  had  been  to  May's 
office? — A.  I  am  sure  he  did  not. 

Q.  And  May  had  told  him  that  this  was  about  to  be  consununated 
and  had  the  contract  on  his  table? — A.  He  did  not  tell  be  that  about 
bis  visit  in  the  office. 

Mr.  Manager  Sterling.  That  is  all. 

Q.  (By  Mt,  Worthington.)  Do  you  know  anything  about  Mr. 
Holden's  condition  of  health  now  ? — A.  I  understand  he  is  very  sick. 

Q.  He  lives  in  Boston  ? — A.  He  lives  in  Boston. 

Mr.  Worthington.  That  is  all. 

Mr.  Manager  Clayton.  Mr.  President,  I  move  to  exclude  that  as 
irrelevant  testimony,  which  has  no  bearing  on  this  case. 

The  Presiding  Officer.  This  testimony,  if.  objected  to,  must  go 
out. 

Mr.  Worthington.  I  wish  to  show  why  the  witness  is  not  here 
to-day.    He  has  been  subpoenaed. 

The  Presiding  Officer.  That  is  not  the  way  to  show  it. 

Mr.  Worthington.  Very  well;  if  the  managers  object,  we  will  try 
to  send  evidential  evidence. 

The  Presiding  Officer.  The  witness  may  retire.  He  is  finally 
excused. 

Walter  S.  Bevan  appeared,  and,  having  been  duly  sworn,  was 
examined  and  testified  as  follows : 

Q.  (By  Mr.  Worthington.)  Mr.  Bevan,  give  your  full  name.— 
A.  Walter  S.  Bevan. 

Q.  Where  do  you  live? — ^A.  Scranton,  Pa. 

Q.  What  is  your  business  ?-^A.  Practicing  attorney. 

Q.  Have  you  any  relations  with  what  are  known  as  the  Everhart 
heirs? — A.  i  represented  Mr.  Charles  P.  Holden,  who  is  married  to 
one  of  the  Everhart  heirs. 

Q.  You  represented  him  as  his  attorney? — A.  Yes,  sir. 

Q.  (Presenting  paper.)  Look  at  this  paper,  which  is  in  evidence 
here,  U.  S.  S.  Exhibit  F,  a  letter  dated  April  11, 1912,  to  Capt  May, 
purporting  to  be  sent  by  you  as  attorney  for  Charles  P.  Holden. 
State  whether  that  is  your  signature. — A.  (Examining.)  It  is. 

Q.  Did  you  sign  that  letter  and  send  it  on  the  day  it  bears  date?— 
A.  I  did. 
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Q.  Why  ? — ^A.  At  the  request  of  Mr.  Charles  P.  Holden. 

Q.  Did  he  make  any  explanation  as  to  the  circumstances  which  he 
thought  required  the  notice  to  be  sent  ?— A.  He  told  me  that  he  had 
learned  that  the  Hillside  and  the  other  interests  in  the  Katydid  culm 
bank  were  about  to  be  sold.  He  said  he  was  in  a  hurry  to  go  to  New 
York,  and  asked  me  if  I  would  not  write  these  letters  to  Capt.  May 
and  Robertson  &  Law. 

Q.  (Presenting  paper.)  Please  look  at  U.  S.  S.  Exhibit  O,  in  this 
case,  and  tell  me  whether  that  is  a  letter  which  you  sent  to  Kobertson 
&  Law  at  the  same  time,  and  with  your  signature  as  attorney? — 
A.  (Examining  paper.)  It  is. 

Q.  At  that  time  what,  if  anything,  did  you  know  about  the  inves- 
tigation or  charges  against  Judge  Archbald  which  have  resulted  in 
this  trial? 

Mr.  Manager  Sterling.  Mr.  President,  we  object  to  that  as  wholly 
immaterial. 

Mr.  WoETHiNGTON.  You  do  not  claim  that  he  had  an  interest? 

]V[r.  Manager  Sterling.  We  do  not  claim  it  and  we  never  have 
claimed  it. 

Mr.  WoRTHiNQTON.  Very  well.  We  are  getting  wiser  as  we  go 
along,  Mr.  President 

Mr.  Manager  Sterling.  Is  that  all  you  want  to  ask  the  witness? 

Mr.  Worthington.  That  is  all. 

Cross-examination  by  Mr.  Manager  Sterling 

Q.  You  say  Mr.  Holden  first  told  you  about  this  sale? — A.  Yes, 
sir. 

Q.  He  said  he  had  just  been  down  to  May's  office  and  May  told  him 
about  the  closed  deal  with  Bradley? — A.  No;  he  did  not  say  that. 

Q.  Where  did  he  say  he  had  learned  it? — ^A.  He  did  not  say  where 
he  had  learned  it. 

Q.  Did  you  ask  him  where  he  had  learned  it? — A.  I  did  not. 

Q.  That  was  on  the  11th  of  April? — ^A.  It  was. 

Q.  Did  you  learn  afterwards  that  that  was  the  day  Holden  went 
down  there  to  May's  office? — ^A.  I  did  not,  I  did  not  know  he  had 
been  there. 

Q.  Did  you  learn  that  May  had  sent  for  Holden  and  told  him 
that  they  were  about  to  sell  and  he  had  better  get  these  notices  in? — 
A.  I  did  not. 

Mr.  Manager  Sterling.  That  is  all. 

The  PREsmiNG  Officer.  The  witness  is  finally  excused. 

William  A.  May  was  recalled. 

Q.  (By  Mr.  Worthington.)  Capt.  May,  is  it  a  fact  that  you  turned 
over  some  papers  relative  to  this  matter  to  the  managers  when  you 
were  here  before  the  Judiciary  Committee? — A.  I  did. 

Mr.  Worthington  (to  the  managers).  Have  you  the  papers  now, 
gentlemen? 

Mr.  Manager  Clayton.  Will  you  indicate  them,  Mr.  Worthington? 

Mr.  Worthington.  I  want  all  the  papers  that  were  turned  over 
by  Capt.  May  that  relate  to  this  ^matter  of  the  Katydid  dump. 

Mr.  Manager  Clayton.  Some  of  the  papers  have  already  been  in- 
troduced in  evidence. 
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Mr.  WoRTHiNGTON.  The  blue  print  of  the  Katydid  dump  is  the 
particular  paper  I  was  looking  for. 

Mr.  Manager  Clayton.  We  have  just  found  that.  I  would  be 
glad  to  oblige  you  by  giving  all  of  them  to  you.  Will  you  indicate 
them?  We  have  so  many  papers  turned  over  to  us  that  I  do  not 
recall  just  what  papers  Mr.  May  turned  over. 

Mr.  WoRTHiNGTON  (examining  papers).  This  is  a  very  lar| 
Katydid  dump  according  to  this  map.  It  begins  at  Maine  and  en< 
in  Missouri.    I  think  it  must  be  the  wrong  production. 

Mr.  Manager  Clayton.  I  see  this  is  a  topographical  map. 

Mr.  Manager  Floyd  (handing  papers  to  Mr.  Worthington) .  See 
if  these  are  the  papers. 

Mr.  Worthington  (examining).  These  have  been  offered  in  evi- 
dence, have  they  not? 

Mr.  Manager  Clayton.  Mr.  President,  we  have  looked  through 
the  papers  here,  and  I  think  possibly  the  particular  paper  the  coun- 
sel has  referred  to  may  be  at  the  room  of  the  Committee  on  the 
Judiciary.  I  have  sent  word  to  ascertain  whether  they  are  there 
or  not,  and  as  soon  as  I  can  produce  them,  if  I  have  them,  they  shall 
be  produced. 

The  PREsroiNG  Officer.  Can  counsel  proceed  with  other  parts  of 
the  examination?  The  managers  have  mdicated  that  they  purpose 
to  produce  the  papers  if  possiole. 

Mr.  Worthington.  It  would  be  somewhat  difficult,  Mr.  President 
I  probably  can  supply  the  place  with  a  paper  in  the  possession  of 
another  witness,  Mr.  President. 

Mr.  Robert  W.  Archbald,  jr.,  left  the  Chamber  and  returning 
handed  a  paper  to  Mr.  Worthington. 

Q.  (By  Mr.  Worthington,  presenting  paper.)  I  wish  you  would 
look  at  this  paper^  which  purports  to  be  a  map  of  the  Katydid  culm 
bank,  and  tell  me  if  you  recognize  that  and  know  whence  it  comes? — 
A.  (Examining.)  That  is  a  sketch  of  the  Katydid  dmnp,  I  presume, 
from  which  the  blue  print  was  made  that  they  are  searching  for. 

Q.  This  is  the  original,  then^  from  which  that  blue  print  was 
made? — A.  So  far  as  I  know,  it  is  the  original  sketch. 

Q.  Do  you  know  who  made  that  paperT — ^A.  It  was  found  among 
Mr.  Mcrriman's  papers — the  man  wno  made  the  survev  of  the  dump. 

Mr.  Manager  Webb.  The  witness  is  not  answering  the  question. 

Mr.  WoRTHiNGtON.  He  says  it  was  found  among  the  papers  of  Mr. 
Merriman. 

[To  the  witness.]  Mr.  Merriman  was  what? 

The  Witness.  He  was  surveyor  for  the  land  department. 

Q.  (By  Mr.  Worthington.)  Of  the  Hillside  Coal  &  Iron  Co.  ? — A. 
Yes,  sir ;  of  the  Hillside  Coal  &  Iron  Co. 

Q.  He  is  now  dead  ? — A.  He  is  now  dead. 

Q.  It  was  found  among  the  papers  in  his  office? — ^A.  Yes;  among 
the  papers  in  his  office. 

Mr.  Manager  Clayton.  May  I  not  inquire  of  counsel  whether  the 
document  now  before  the  witness  is  not  tne  original  of  the  document 
of  which  the  committee  was  furnished  a  copy? 

Mr.  WoBTHiNGTON.  Ycs ;  we  have  stated  that. 

Mr.  Manager  Clayton.  You  had  that  in  your  possession  when  you 
asked  for  the  copy. 

Mr.  Mabtin.  rS[o. 
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Mr.  WoRTHiNGTON.  I  am  informed,  however,  I  will  say  in  reply  to 
the  suggestion  my  respected  friend  has  just  made,  that  there  are  nota- 
tions on  that  blue  print  which  was  given  to  the  managers  which  are 
not  on  the  original.    We  would  like  to  have  it. 

Mr.  Manager  Clayton.  I  think  we  will  be  able  to  produce  the  copy 
in  a  few  moments. 

Mr.  WoRTHiNGTON.  I  Want  to  have  that  offered  in  evidence. 

Mr.  Manager  Webb.  Mr.  President,  I  believe  we  will  object  unless 
this  witness  Knows  who  made  it. 

Q.  (By  Mr.  Worthington.)  Did  Mr.  Merriman  at  any  time  for 
you  make  an  investigation  as  to  the  Katydid  dimip? 

The  Presiding  Officer.  Wait  a  moment. 

Mr.  Worthington.  I  am  not  going  on  with  the  jjaper,  but  I  want 
to  lay  a  further  foundation  for  the  introduction  of  it. 

The  Presiding  Officer.  The  counsel  for  the  respondent  will  pro- 
ceed. 

The  Witness.  What  was  the  question? 

Q.  (By  Mr.  Worthington.)  I  ask  you  whether  Mr.  Merriman  at 
any  time  for  you  or  under  your  direction  made  an  investigation  of 
the  Katydid  dump  to  ascertain  its  cubical  contents? — A.  lifi.  Merri- 
man made  an  investigation  at  my  direction. 

Q.  And  did  he  make  any  report  to  you  ? — ^A.  The  only  report  was 
the  blue  print  that 

Mr.  Manager  Sterling.  We  object. 

The  Witness.  We  made  no— — 

The  Presiding  Officer.  Wait  a  moment.    What  is  the  objection? 

Mr.  Manager  Sterling.  We  do  not  object  to  that  statement,  but 
the  witness  was  going  on  to  state  what  the  report  was,  as  I  understood 
it.    That  is  what  I  object  to. 

The  Presiding  Officer.  The  Chair  does  not  understand  that  the 
objection  relates  to  the  testimony  as  far  as  it  has  been  elicited. 

Mr.  Worthington.  The  fact  about  it,  as  I  understand  it,  Mr. 
President,  is  that  the  blue  print  was  what  the  official  gave  to  his 
superior,  Capt.  May,  and  Capt.  May  says  he  has  turned  that  paper 
over  to  the  managers. 

The  Presiding  Officer.  That  is  evidence  already  in. 

Mr.  Worthington.  And  he  finds  the  original,  from  which  the 
official  made  the  blue  print.  The  managers  said  they  would  find  the 
blue  print,  and  when  they  have  not  foimd  it  they  object  to  our  using 
that  which  had  been  made. 

Mr.  Manager  Sterling.  We  have  not  objected.  We  do  not  know 
the  purport.  We  have  just  objected  to  the  witness  giving  this  report. 
That  is  all  we  objected  to. 

Mr.  Worthington.  The  purpose  is  to  show  the  amount  of  ma- 
terial in  the  dump  which  was  reported  at  that  time  by  this  official 
of  the  Hillside  Coal  &  Iron  Co.,  who  is  now  dead,  and  that  investi- 
gation, as  has  already  appeared,  we  made  in  connection  with  the 
proposal  to  sell  this  Katydid  dump  to  the  Du  Pont  Powder  Co. 

FTo  the  witness.]  I  am  right  about  that,  Capt.  May,  am  I  not? 

The  Witness.  Excuse  me,  I  did  not  get  your  question. 

Q.  (By  Mr.  Worthington.)  I  say  this  examination  and  report 
was  made  with  reference  to  this  proposed  sale  to  Judge  Archbald 
and  Mr.  Williams.    That  is  true,  is  it,  Capt.  May? — A.  It  was. 
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Q.  Did  you  see  this  paper  at  the  time,  after  his  investigation? — 
A.  No,  sir ;  I  did  not. 

Q.  What  he  gave  to  you  was  a  blue  print? — A.  It  was  a  blue  print. 

Q.  Was  the  blue  print  a  copy  of  this? 

Mr.  Manager  SrEXLn^G.  We  object. 

The  Presidino  Officer.  The  Chair  thinks  that  the  witness  can 
state  whether  it  is  a  copy  of  that  or  not. 

Mr.  WoRTHiNGTON.  Dst  mc  make  sure,  Mr.  President. 

[To  the  witness.]  That  blue  print  you  say  you  did  turn  over  to 
the  managers  ? 

The  Witness.  It  was  in  my  file;  that  I  turned  over  to  the  man- 
agers. 

Mr.  WoRTHiNGTON.  We  seem  to  be  blocked.  Evidently  we  have 
traced  the  paper  into  the  hands  of.  the  managers  and  the  managers 
say  that  they  nave  it  not,  and  they  object  to  our  using  the  ori^nal. 

The  PREsroiNG  Officer.  The  managers  expect  to  produce  the  copy 
in  a  short  time. 

Mr.  WoRTHiNGTON.  I  Understand.  I  am  not  suggesting  any  con- 
cealment of  anything  on  the  part  of  the  managers,  of  course.  I 
should  say  we  gave  notice  to  the  managers  yesterday  that  we  under- 
stood the  papers  had  been  turned  over  to  them,  and  that  we  would 
like  to  have  them  to-day. 

Mr.  Manager  Clayton.  Counsel  did  not  specify  yesterday  what 
particular  papers,  but  spoke  in  a  general  way,  and  we  loaded  dov^n 
one  messenger  with  every  conceivable  paper  that  I  thought  related 
to  the  subject  and  brought  them  here.  Unfortunately  the  particular 
paper  now  specified  is  not  in  the  bundle  that  we  have. 

The  Presiding  Officer.  Can  the  counsel  for  the  respondent  pro- 
ceed further  without  the  production  of  the  paper? 

Q.  (By  Mr.  Worthington.)  When  you  were  here  before  you 
testified  as  to  the  information  you  had  showing  85,000  tons  of  ma- 
terial in  this  dump.  Where  did  you  get  that  ? — A.  I  did  not  testify 
that  we  had  85,000 ;  I  testified  80,000. 

Q.  Eighty  thousand ;  I  beg  your  pardon. — A.  The  80,000  tons,  that 
amount,  I  got  from  what  Mr.  Kobertson  said  in  his  letter.  The  engi- 
neer had  made  an  estimate  of  about  80,000  tons. 

Q.  And  who  was  that  engineer? — A.  The  engineer,  I  think  he 
referred  to,  was  Yewens. 

Q.  So  you  only  know  as  to  that  what  Mr.  Robertson  and  Mr. 
Yewens  reported  to  him? — A.  And  Mr.  Yewens  reported  to  him. 

Q,  Your  testimony  in  that  regard  was  based  upon  hearsay  in- 
formation ? — A.  It  was  based  upon  the  information  in  that  letter. 

Q.  Did  Yewens  make  any  report  to  you  ? — ^A.  He  did  not. 

Q.  Was  he  in  the  employ  or  the  Hillside  Coal  &  Iron  Co.? — A. 
He  was. 

Q.  How  did  he  come,  then,  to  make  a  report  to  Robertson  and  not 
to  you  ? — ^A.  He  did  Robertson's  work  as  well  as  ours. 

Q.  When  you  turned  this  blue  print  over  to  the  managers,  were 
there  any  other  papers  attached  to  it? — A.  I  turned  my  file  that  I 
had  with  me  over  to  them.  I  do  not  know  now  what  papers  were 
in  it. 

Mr.  Worthington.  I  think  that  is  as  far,  Mr.  President,  as  we  can 
proceed  with  this  witness  until  we  learn  whether  the  blue  print  can 
be  produced. 
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The  Presiding  Officer.  Does  the  counsel  for  the  respondent  care 
to  withdraw  the  witness  temporarily  and  proceed  with  other  matters? 

Mr.  WoRTHiNGTON.  Ycs,  Mr.  President. 

The  Presiding  Officer.  That  being  the  case,  the  cross-examination 
had  better  be  postponed  until  the  witness  can  again  be  put  upon  the 
stand.    He  will  retire  temporariljr. 

Mr.  WoRTHiNGTON.  Capt.  May  is  very  anxious  to  get  away. 

Mr.  Manager  Sterling.  I  have  a  suggestion  to  make  to  counsel 
which  I  believe  wiU  shorten  all  this  matter.  I  propose  that  we  put 
in  the  evidence  the  report  made  by  the  engineer,  Bittenhouse;  the 
report  made  by  Mr.  Saums,  the  Du  Pont  engineer ;  the  report  made 
by  Mr.  Marion,  the  Katydid  engineer;  and  the  report  made  by  Mr. 
Yewens,  who  made  the  report  for  Robertson  &  Law.  There  are  the 
reports  of  four  engineers.  The  Bittenhouse  report  has  been  ruled 
out,  and  I  suppose  they  had  better  all  be  ruled  out;  but  I  suggest 
that  all  four  go  in  together  in  the  record  now,  if  counsel  will  agree 
to  that. 

Mr.  Worthington.  I  decline  to  accept  that  suggestion,  Mr.  Presi- 
dent. The  Bittenhouse  report  was  ruled  out  as  a  report,  but  he  was 
allowed  to  read  from  it  to  refresh  his  recollection,  and  it  practically 
went  in.  I  find  Capt.  May  exceedingly  anxious  to  get  away  to-day. 
if  that  paper  could  be  found. 

The  Presiding  Officer.  Possibly  within  a  few  moments  it  can  be 
produced. 

Mr.  Worthington.  We  will  proceed  with  Mr.  Saums,  whose  testi- 
mony was  interrupted  when  we  adjourned  day  before  yesterday. 

Mr.  Manager  Clayton.  Mr.  President,  I  have  now  the  papers 
which  the  counsel  wanted.  I  deliver  them.  [Handing  papers  to  Mr. 
Worthington.]  There  is  the  envelope  addressed  to  Capt.  May  with 
certain  writing  on  it,  and  here  is  the  blue  print  I  presume  you  were 
talking  about.  In  fact,  this  is  the  lot  of  papers  that  I  suppose  Capt. 
May  referred  to  as  his  file,  and  they,  together  with  the  papers  which 
have  already  been  introduced  in  evidence,  are  all  the  papers  that 
came  into  the  possession  of  the  committee  or  the  managers  from  Capt. 
May  that  I  can  now  recall.  I  think  I  may  state  as  a  fact  that  they 
are  all.    They  are  all,  to  my  best  recollection. 

Q.  (By  Mr.  Worthington,  presenting  paper.)  Capt.  May,  I  now 
show  you  the  paper,  which  the  managers  have  found,  which  pur- 
ports to  be  a  olue  print  representing  the  Katydid  culm  dump.  I 
ask  if  that  is  the  paper  which  your  engineer  gave  to  you  as  indicating, 
so  far  as  it  goes,  what  he  found  at  the  Katydid  .culm  dump? — ^A. 
(Examining.)  That  is  the  blue  print  that  he  turned  in  to  me. 

Q.  And  was  that  the  paper  before  you  and  a  part  of  the  informa- 
tion upon  which  you  acted  ? — ^A.  It  was. 

Q.  When  you  wrote  the  letter  of  August  30,  stating  that  you  would 
recommend  the  sale  of  your  company^s  interest  in  that  dump  for 
$4,500  ?— A.  It  was. 

Mr.  Worthington.  I  offer  that  in  evidence. 

Mr.  Manager  Clayton.  Let  me  see  it,  please,  Mr.  Worthington. 

Mr.  Worthington.  You  have  had  time  enough  to  see  it. 

Mr.  Manager  Clayton.  I  know,  but  it  is  some  time  since  we  exam- 
ined it  critically.    Give  us  the  jacket  the  papers  were  in. 
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Mr.  Manager  Sterling.  We  object  to  the  introduction  of  the  blue 
print. 

The  PREsroiNO  Officer.  The  Chair  will  hear  from  counsel  for  the 
respondent  if  he  desires.* 

Mr.  WoRTHiNGTON.  Mr.  President,  the  claim  here  is  that  Capt. 
May,  because  of  Judge  Archbald's  position  on  the  Commerce  Court, 
agreed  to  recommend  the  sale  of  this  dump  for  less  than  it  was  worth. 
Is  it  not  competent  to  show  what  Capt.  May  had  before  him  when  he 
said  he  would  make  the  recommendation,  so  that  the  Senate  may  deter- 
mine whether  it  was  made  in  good  faith  or  with  a  view  of  giving  a 
benefit  to  Judge  Archbald?  So  far  as  article  1  is  concerned,  this  is 
the  gist  of  the  whole  matter. 

The  Presiding  Officer.  The  counsel  is  undoubtedly  entitled  to 
show  by  the  witness  that  he  made  the  report  or  based  his  action, 
whatever  that  might  be,  upon  the  fact  that  he  received  information 
from  a  certain  party,  but  the  rule  does  not  go  to  the  extent  of  say- 
ing that  that  information  can  be  introduced  in  evidence.  If  that 
were  the  case,  any  secondary  evidence  would  always  be  introduced. 
The  fact  that  some  one  acted  upon  that  report  does  not  make  it  evi- 
dence any  more  than  the  report  of  any  other  man  would  be  evidence. 
It  may  be  a  reasoii  why  he  acted,  but  that  does  not  go  to  the  extent 
of  saying  that  the  paper  itself  should  be  put  in  evidence. 

Mr.  WoRTHiNOTON.  Mr.  President,  if  this  report  had  shown  that 
Capt.  May  was  informed  by  his  engineer  that  this  culm  dump  was 
of  such  kind  and  quality  and  size  that  it  was  worth  $100,000,  would 
it  not  be  competent  for  the  managers  to  put  it  in  evidence  to  show 
that  he  did  not  make  that  recommendation  to  sell  it  for  $1,500  in 
good  faith?  The  mere  fact  that  that  report  was  made  upon  it  helps 
us  in  nowise  to  determine  whether  Capt.  May  was  acting  in  good 
faith  or  bad  faith,  imless  we  know  what  the  information  was. 

The  PREsmiNO  Officer.  The  Chair  does  not  think  that  secondai^ 
evidence  may  be  gotten  in  in  that  way.  The  only  object  of  the  evi- 
dence at  all  is  in  explanation  of  why  a  certain  thing  was  done  by  a 
witness,  as  illustrated  by  the  books  as  referred  to  by  the  Chair  on 
another  occasion  of  this  trial.  A  witness  may  say  that  in  consequence 
of  certain  information  given  to  him  by  a  certain  party  he  went  to  a 
certain  place,  but  he  can  not  state  what  that  statement  was.  It 
would  be  the  introduction  of  secondary  evidence  if  he  did. 

Mr.  WoRTHiNGTON.  I  think,  perhaps,  the  indication  of  the  Chair 
prevents  me  from  asking  the  question  in  any  form,  but  I  should  like, 
m  order  to  make  sure  ot  that,  to  put  it  in  another  form. 

[To  the  witness.]  Capt  May,  i  will  ask  you  the  question  in  an- 
other way,  but  you  will  not  answer  until  you  find  out  whetiier  you 
are  permitted  to  answer  it.  I  want  to  ask.  When  you  said  in  your 
letter  of  August  31,  1911,  in  evidence,  to  Mr.  Williams  that  you  would 
recommend  the  sale  of  the  interest  of  your  company  in  the  Katydid 
culm  dump  for  $4,500,  what  was  your  knowledge  at  that  time  as  to 
quantity  of  material  in  that  dump  ? 

Mr.  Manager  Sterling.  We  object. 

The  PREsmiNG  Officer.  The  Chair  thinks  counsel  can  ask  the  wit- 
ness whether  or  not  he  knew  it  of  his  own  knowledge,  but  secondary 
evidence  can  not  be  gotten  in  by  that  form  of  question. 

Q.  (By  Mr.  Worthington.)  Well,  Captain,  what  did  you  know, 
of  your  own  knowledge,  about  the  Katydid  dump? — ^A.  I  had  seen 
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the  dump.    I  had  never  made  a  measurement*  of  it.    I  had  seen  it  a 
number  of  times,  but  took  no  measurement  of  any  kind. 

Q.  You  had  made  no  measurement  of  sxij  kind  ? — A.  No,  sir. 

Q.  Had  you  formed,  from  your  examination  of  it,  any  estimate  as 
to  tiie  quantity  of  material  in  it? — ^A.  I  did  not. 

Q.  liione  at  all? — ^A.  No,  sir. 

Q.  When  you  made  that  recommendation,  then,  you  were  guided 
entirely  by  information  you  had  received  from  your  engineers,  were 
you  ? — ^A.  Yes,  sir. 

Q.  And  the  question  of  whether  you  made  it  in  good  faith  or  bad 
faith  depends  upon  that  information? 

Mr.  Manager  Stermno.  We  object. 

The  PREsmiNG  Officer.  What  is  the  question? 

Mr.  WoRTHiNGTON.  That  is  a  question  of  law,  perhaps.  If  that 
is  the  ruling  of  the  Chair,  and  the  Senate  does  not  think  it  of  suffi- 
cient importance ^ 

The  PREsroiNG  Officer.  There  are  four  reports  here,  and  it 
is  sought  to  introduce  one  of  them  as  evidence  simply  because  it  has 
been  seen  by  this  witness, 

Mr.  WoRTHiNGTON.  Mr.  President,  I  am  not  concerned  about  what 
was  in  that  dump,  but  I  am  concerned  about  what  Capt.  May  thought 
was  in  it  and  what  his  information  was  when  he  agreed 

The  Presimno  Officer.  The  witness  has  testified  fully  as  to  that, 
that  he  did  not  act  upon  his  own  personal  knowledge. 

Mr.  WoRTHiNGTON.  I  do  uot  know  of  anything  else  I  can  ask  this 
witness,  Mr.  President,  under  the  rule  which  has  been  laid  down. 

Mr.  Oliver.  Mr.  President,  is  it  in  order  to  submit  an  order  that 
this  evidence  be  admitted? 

The  Pr£8idin(^  Officer.  It  is. 

Mr.  Oliver.  I  submit  the  order  which  I  send  to  the  desk. 

The  PREsmiNG  Officer.  If  it  is  the  desire  of  the  Senate  that  the 
question  be  submitted,  it  is  not  necessary  to  pass  an  order.  The  Chair 
will  submit  it  to  the  Senate. 

Mr.  Oliver.  Then  I  suggest  that  the  question  desired  to  be  asked 
by  the  counsel  for  the  respondent  be  submitted  to  the  Senate. 

The  Presiding  Officer.  The  Chair  will  submit  to  the  Senate,  at 
the  request  of  the  Senator  from  Pennsylvania,  the  question  whether 
or  not  the  paper  now  offered  in  evidence  shall  be  admissible  in 
evidence. 

Mr.  Oliver.  It  is  only,  Mr.  President,  for  the  purpose  of  showing 
the  basis  upon  which  he  made  his  offer  of  $4,600. 

The  Presiding  Officer.  That  is  the  right  of  the  Senate,  and  the 
Chair  will  always  submit  a  Question  when  any  Senator  so  desires. 
.    Mr.  Lodge.  I  desire  to  mate  an  inquiry,    ts  this  one  of  the  four 
reports? 

The  Presiding  Officer.  It  is  one. 

Mr.  Lodge.  Have  all  the  reports  been  admitted? 

The  Presiding  Officer.  None  has  been. 

Mr.  Oltoer.  But,  Mr.  President,  if  I  may  be  allowed  to  state,  as  I 
understand  this  is  the  only  report  that  was  submitted  to  the 

The  Presiding  Officer.  It  is  not  in  order  to  discuss  the  question. 
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Mr.  WoRTHiNQTON.  May  I  state  to  the  Senate  what  is  the  purpose 
of  this  question  ? 

The  Presiding  Officer.  Yes. 

Mr.  WoRTHiNGTON.  The  purpose  of  this  question  is  to  have  the 
Senate  see  the  only  report  which  was  before  this  witness,  which  was 
the  report  of  his  proper  officer  made  after  investigation,  under  his 
direction,  for  the  purpose  of  letting  him  know  what  this  dump  was 
worth  before  he  decided  what  he  would  ask  for  it.  The  Rittenhoiise 
report,  which  has  been  referred  to,  was  made  long  afterwards  by  in- 
structions of  somebody  representing  the  Department  of  Justice.  No 
one  of  them  was  before  him  or  known  to  him  at  the  time  that  he  made 
this  recommendation  or  agreed  to  make  a  recommendation.  We 
offer  the  report  which  was  made  to  him  by  his  engineer  for  the  pur- 
poses of  showing  that  he  acted  honestly,  in  good  faith,  when  he  made 
the  recommendation  that  he  <Ud. 

It  will  be  remembered — and  the  Senate  must  remember  this  in 
order  to  pass  intelligently  upon  the  question — ^that  when  Judge  Arch- 
bald  wrote  his  letter  of  the  31st  of  March  to  Capt.  May,  asking  him 
whether  the  dump  would  be  sold,  and  if  so,  at  what  figure,  CapL 
May  has  already  testified  that  he  then  directed  an  investigation  to 
be  made  so  that  he  might  know  what  the  dump  was  worth.  This  is 
the  result  of  that  examination,  accordingly  made  and  submitted  to 
Capt  May  by  his  officer.  After  receiving  that,  he  then  decided  what 
in  his  mind  was  a  proper  sum  to  ask  for  the  dump.  The  other  re- 
ports have  nothing  to  do  with  the  question  whether  in  making  that 
recommendation  or  agreeing  to  make  it  he  acted  in  good  faith  or  in 
bad  faith. 

Mr.  Manager  Sterling.  I  trust  I  may  be  permitted  to  say  a  word. 

The  PREsroiNG  Officer.  The  manager  will  proceed.  ^  ■ 

Mr.  Manager  Sterling.  Counsel  say  that  tne  question  is  whether 
Mr.  May  acted  in  good  faith.  The  question  is  not  whether  Mr.  May 
acted  in  good  faith,  but,  although  we  have  said  all  along  whether  he 
was  paying  less  or  more  than  the  dump  was  worth  was  not  material, 
if  we  go  into  the  question  of  the  value  of  the  dump,  the  question  is 
what  Judge  Archbald  thought  about  it;  whether,  by  committing  the 
offense  which  is  charged  in  the  article — that  is,  unduly  influencing 
these  railroad  coinpanies  to  sell  the  dump — ^he  expected  to  make  a 
profit  out  of  it.  It  is  not  a  question  as  to  what  Mr.  May  thought 
about  it  at  all.  The  only  question  is,  if  we  are  going  into  the  vriue 
of  the  dump,  whether  Judge  Archbald  thought  he  was  getting  it  for 
less  than  it  was  worth.  Mr.  May  is  not  on  trial  at  all.  If  tiiere  is 
any  question  that  is  important  here  as  to  the  value  of  this  dump,  it  is 
to  find  out  the  real  value  of  the  dump,  and  we  can  best  get  it  from 
all  of  these  reports. 

It  was  suggested  yesterday  by  counsel  on  the  other  side  that  this 
Rittenhouse  report  was  manufactured  for  the  purpose  of  evidence, 
and  it  was  proven  on  the  witness  stand  that  Mr.  Rittenhouse  did  not 
know  for  whom  he  was  making  the  report  or  for  what  purpose  he 
was  making  it. 

I  suggest,  in  all  fairness,  that,  if  this  report  goes  in,  all  of  these 
other  three  reports  should  also  go  in.  We  have  made  the  proposition 
to  let  them  all  go  in,  and  I  tru^t  that  the  Senate  will  permit  the  other 
three  reports  to  go  in  in  the  same  connection,  so  that  the  Senate  can 
see  side  by  side  the  estimates  of  these  three  engineers. 
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Mr.  WoRTHiNGTON.  Mr.  President,  I  do  not  know  what  reports  the 
honorable  manager  is  speaking  of,  except  three.  So  far  as  the  Bit- 
tenhouse  report  is  concerned,  Mr.  Rittenhouse,  with  his  report  before 
him,  read  into  the  record  its  contents,  refreshing  his  recollection  by 
havi'ng  the  report  before  him.  ^  ^ 

Mr.  Manager  Steklino.  Then  may  I  state  the  other  twot 

Mr.  WoRTHiNGTDN.  Let  me  finish.  Another  report  was  one  made 
by  Mr.  Saums,  who  investigated  the  dump  for  the  purpose  of  inform- 
ing the  Du  Pont  Powder  (5).  as  to  what  it  was  worth  when  that  com- 
pany proposed  to  buy  it  early  in  1909.  We  have  Mr.  Saums  on  the 
stand  now,  with  this  interruption,  for  the  purpose  of  putting  that 
report  in  evidence.  The  third  report  is  the  one  which  is  now  before 
this  witness,  which  we  are  proposmg  to  put  in  evidence.  If  there  is 
any  other,  I  do  not  know  what  it  is. 

Mr.  Manager  Sterling.  I  merely  want  to  say  to  the  counsel  that 
the  other  two  reports  are  the  report  made  by  Mr.  Saums  for  the 
Du  Pont  Powder  people,  when  they  were  about  to  buy  it,  and  the  re- 
port made  by  Yewens. 

Mr.  WoRTHiNGTON.  Where  is  Yewens's  report! 

Mr.  Manager  Stbbukg.  Your  witness  just  testified  about  it  awhile 
ago.    I  do  not  know  anything  about  it. 

Mr.  WoRTHiNGTON.  Just  One  moment  on  this  point,  please.  Per- 
haps this  matter  can  be  settled  right  here.  Capt.  May  has  testified 
that  his  officer,  Yewens,  made  an  investigation  of  this  dump  for  Mr. 
Robertson,  and  made  a  report  to  Mr.  Robertson,  he  being  also  in  the 
employ  of  Robertson.  That  report  has  not  been  product.  It  is  not 
in  evidence  and  nobody  has  seen  it,  so  far  as  I  know. 

Mr.  Manager  Sterling.  Then,  confine  it  to  the  other  three  reports, 
if  that  report  can  not  be  had. 

Mr.  WoRTHiNGTON.  I  have  just  stated  that  the  Rittenhouse  report 
is  already  in  evidence.  We  have  Mr.  Saums  here  for  the  purpose  of 
putting  his  report  m  evidence,  and  had  offered  it  day  before  yester- 
day, when  the  managers  asked  to  examine  the  report  before  they 
passed  on  the  question  of  whether  they  would  object  to  it;  and  this 
IS  the  third  one. 

Mr.  Manager  Sterling.  Mr.  President,  the  counsel  is  entirely  mis- 
taken about  the  Rittenhouse  report  being  in  evidence.  We  offered  it, 
but  it  was  objected  to  and  ruled  out. 

Mr.  WoRTHiNGTON.  As  to  the  material  in  the  dump  and  the  value 
thereof? 

Mr.  Manager  Sterling.  The  written  report  which  we  are  present- 
ing and  have  here  now. 

Mr.  Worthington.  He  made  a  report  on  a  good  many  other  things 
besides  the  value  and  material  of  the  dump.  So  far  as  that  is  con- 
cerned, we  have  no  objection  at  all  to  his  report.  He  has  already 
testified  fully  in  regard  to  it. 

Mr.  Manager  Sterling.  Then,  what  do  you  say  about  Mr.  Saums's 
report  ? 

Mr.  Worthington.  I  had  Mr.  Saums  on  the  stand  for  the  purpose 
of  putting  his  report  in  evidence,  but  it  was  objected  to  by  the  man- 
agers and  the  matter  held  up  here  the  night  before  last  until  they 
could  examine  the  reporta 
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Mr.  Manager  Sterling.  Then,  I  understand  counsel  accepts  the 
proposition  to  put  the  Rittenhouse  report^  the  Saums  report — ^that  is. 
the  report  Saums  made  after  his  investigation--and  the  report  ox 
Mr.  Merriman  in  the  record. 

Mr.  WoRTHiNGTON.  If  the  manager  confines  himself  to  the  report 
Rittenhouse  made  as  to  the  quality  and  quantity  of  material  in  this 
dump  and  its  value,  we  consent. 

Mr.  Manager  Sterling.  If  there  is  anything  else  in  the  report  ex- 
cept  that,  we  might,  on  inspection,  strike  out  some  of  it,  but  it  relates 
to  that  matter  entirely.  It  was  made  for  no  other  purpose  than  to 
find  the  value  of  the  dump. 

Mr.  WoRTHiNGTON.  I  havc  stated,  Mr.  President,  what  we  are  per- 
fectly willing  to  do,  what  we  understand  is  proposed,  and  what  we 
understand  is  practically  done,  that  the  Rittenhouse  report  as  to  the 
quantity  of  material  in  that  dump  and  its  value,  if  it  is  not  in  evi- 
dence, shall  go  in  evidence.  I  am  about  to  offer  the  Saums  report  in 
evidence,  and  had  Mr.  Saums  on  the  stand  for  that  purpose  when  in- 
terrupted, and  this  is  the  third  report  which  we  are  now  offering. 

Mr.  Manager  Sterling.  Mr.  President,  here  is  the  report  which 
Mr.  Rittenhouse  made.  It  covers  the  subject,  and  nothing  else.  It 
nil  goes  to  the  value  of  the  dump,  the  quantity  of  coal  in  it,  and  the 
different  grades  of  coal. 

Mr.  WoRTHiNGTON.  I  find,  Mr.  President,  on  examination  that  a 
matter  which  I  had  supposed  was  in  the  Rittenhouse  report  is  not  in 
it;  so  we  have  no  objection  to  the  whole  report  going  in;  but  we  had 
supposed  that  it  was  already  in  substance  before  the  Senate. 

Mr.  Manager  Sterling.  It  is  just  as  he  made  it 

Mr.  WoRTHiNGTON.  Very  well. 

Mr.  Manager  Sterling.  Then,  Mr.  Saums's  last  report  and  the 
report  of  Mr.  Merriman 

Mr.  Worthington.  I  propose  to  examine  Mr.  Saums  on  direct 
examination,  and  will  bring  his  report  in  in  connection  with  his 
testimony. 

Mr.  Manager  Sterling.  In  order  that  the  Presiding  Officer  and 
the  Senate  may  understand  our  proposition,  it  wiU  be  remembered 
that  Mr.  Saums  made  two  reports.  One  was  after  he  had  gone  out 
and  stepped  the  dump  and  then  estimated  it.  We  object  to  that  re- 
port. He  afterwards  measured  the  dump  definitely  and  tested  it 
mechanically.    As  to  that  report  we  have  no  objection. 

Mr.  Worthington.  Very  w^U;  but  as  to  the  first  report  he  has 
already  testified,  and  we  were  about  to  prove  the  second  one  when 
the  interruption  occurred  day  before  yesterday. 

The  PREsmiNG  Officer.  Is  it  agreed  that  the  four  reports  shall 
go  in? 

Mr.  Worthington.  The  three  reports;  there  is  no  fourth  report. 

Mr.  Manager  Sterling.  Mr.  Yewen's  report  does  not  seem  to  be 
here. 

The  Presiding  Officer.  Then  it  is  agreed  that  the  three  reports 
shall  go  into  the  record  ? 

Mr.  Worthington.  That  is  agreed. 

Mr.  Manager  Sterling.  It  is  agreed  that  those  three  reports  shall 
be  admitted. 

Mr.  Oliver.  I  withdraw  the  order  which  I  submitted,  Mr.  Presi- 
dent. 
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The  Presiding  Officeil  The  Senator  from  Pennsylvania  with- 
draws the  order  submitted  by  him,  and  the  three  reports  will  be  put 
into  the  record. 

Mr.  Manager  Sterling.  With  the  understanding  that  it  does  not 
apply  to  the  first  report  whidi  Mr.  Saums  made. 

Mr.  WoRTHiNGTON.  That  is  already  in  evidence. 

Mr.  Manager  Sterunq.  The  report  is  not  in  evidence. 

Mr.  WoRTHiNOTON.  His  figures  are. 

Mr.  Manager  Sterung.  He  testified  from  it,  but  the  report  was 
not  submitted  as  an  exhibit. 

Mr.  WoRTHiNGTpN.  Very  well.  Now,  may  I  have  this  blue  print 
[exhibiting]  marked  as  an  exhibit? 

The  paper  was  handed  to  the  Secretary  and  marked  "U.  S.  S. 
Exhibit  V." 

Mr.  Worthington.  This  map,  Mr.  President,  contains  what  pur- 
port to  be  the  outlines  of  the  Katydrd  culm  dump,  with  a  number  of 
figures  which  I  will  not  read,  and  below  is  the  inscription — 

Katydid  culm  dump  near  Consol,  BR.  Avoca,  Pa.  April  15,  1911.  Estimate 
55,000  gross  tons  (available),  exclusive  of  slush,  rock,  dirt,  etc.,  ot  no  value, 
as  per  Mr.  Johnson,  inspector. 

[To  Mr.  Manager  Sterling.]  Do  you  want  to  see  this  ? 
Mr.  Manager  Sterling.  I  want  it  when  I  cross-examine. 
Mr.  Manager  Clayton  (to  Mr.  Worthington).  Are  you  through 
with  the  witness? 
Mr.  Worthington.  Yes;  that  is  all. 

Cross-examination  by  Mr.  Manager  Sterling  : 

Q.  Mr.  May,  you  testified  before  the  Judiciarjr  Committee  that 
there  were  from  80,000  to  86,000  gross  tons  in  this  culm  dump,  did 
you  not? — A.  I  stated  that  an  engineer  made  an  estimate  of  80,000 
tons. 

Q.  You  meant  Merriman? — A.  No. 

Q.  You  did  understand,  then,  that  an  engineer  had  estimated  it 
at  80,000  tons? — A.  Yes,  sir;  that  was  based  upon 

Q.  What  does  that  mean — 80,000  gross  tons  ? 

Mr.  Worthington.  One  moment,  Mr.  President.  The  witness  was 
in  the  midst  of  answering  the  question  when  the  manager  inter- 
rupted him  with  another. 

The  Presiding  Officer.  The  question  was  answered,  atid  the  wit- 
ness went  on  as  to  another  matter.  The  manager  desires  to  interro- 
gate him  on  that  particular  line.  The  witness  will  have  an  oppor- 
tunity, before  he  gets  through,  to  state  fully  anything  he  wishes. 

Mr.  Worthington.  I  did  not  think  the  manager  knew  the  witness 
was  still  answering  the  question. 

The  PREsroiNo  Officer.  No  ;  the  witness  started  on  an  explanation. 

Q.  (By  Mr.  Manager  Sterling.)  You  read  the  notation  on  the 
bottom  of  this  plat  marked  "  Exhibit  V,"  did  you  not? — A.  I  did. 

Q.  And  it  says,  "Estimate  55,000  gross  tons."  By  "gross  tons" 
did  you  understand  is  meant  all  the  material  in  the  bank? — A.  I  did. 

Q.  Well,  do  you  not  think  that  has  a  different  meaning  here  ? — ^A. 
No;  I  do  not  think  it  has. 
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Q.  All  the  material  in  the  bank  means  the  rock,  the  dirt,  the  slush, 
the  coal,  and  the  slate,  does  it  not? — ^A.  I  think  he  referred  to 

Q.  I  am  not  asking  what  he  referred  to,  but  in  ordinary  language, 
when  you  speak  of  gross  tons  it  means  everything  in  the  culm  dump, 
including  dirt  and  everything  else? — A.  No,  sir. 

Q-  What  does  it  mean? — ^A.  What  he  meant 

Q.  I  am  not  asking  you  what  he  meant. 

The  PREsroiNG  Officeb.  The  witness  ought  to  be  permitted  to 
answer. 

Mr.  Manager  Sterling.  I  did  not  ask  him  that  question.  My 
question  is,  What  does  it  ordinarily  mean? — A.  It  ordinarily  means 
a  ton  of  2,240  pounds. 

Q.  And  the  term  "gross  material  in  the  bank"  includes  all  of  it, 
does  it  not? — A.  It  would  include  55,000  tons  of  material  of  2,240 
pounds  to  the  ton. 

Q.  Do  you  not  think  it  has  a  different  meaning  here  for  this  rea- 
son: The  notation  is,  "Estimate  55,000  gross  tons  (available)." — ^A- 
No ;  I  do  not. 

Q.  He  means  that  there  are  55,000  gross  tons  of  coal,  does  he 
not? — ^A-  No;  I  do  not  think  so. 

Q.  Then,  let  us  add  the  next  clause:  "Exclusive  of  slush,  rock, 
dirt,  etc..  of  no  value." — ^A.  Well,  he  meant 

Q.  Taldng  that  in  connection  with  the  "  55,000  gross  tons  (avail- 
able)," it  means  that  he  thought  that  there  were  55,000  gross  tons  of 
coal — do  you  not  think  so? — ^A.  No,  sir. 

Q.  When  you  exclude  the  "  slush,  rock,  dirt,  etc.,  of  no  value,"  what 
else  is  there  left  in  the  dump  ? — A.  Culm. 

Q.  What  is  culm? — A.  Culm  is  the  material  that  is  made  from 
breaking  down  the  coal. 

Q.  '^^U,  do  they  not  generally  call  that  slush? — ^A.  No,  sir. 

Q.  So  you  thinK  that  includes  everything,  then,  except  what  you 
call  the  culm?    It  is  fine  coal,  is  it  not? — ^A.  Fine  coal. 

Q.  And  it  is  used? — A.  It  is  sized  and  marketed. 

Q.  And  used  and  marketed,  is  it  not? — ^A.  Yes. 

Q.  So  you  think  he  means  there  55,000  tons  exclusive  of  everything 
in  the  dump,  excepting  the  culm? — A.  He  means  55,000  tons  of 
culm. 

Q.  How  is  that? — ^A.  In  my  opinion  he  means  56,000  tons  of  culm ; 
that  is,  before  it  is  sized.    It  is  the  gross  material. 

Q.  iNot  including  rock? — A.  No,  sir;  not  including  rock. 

Q.  Not  including  dirt? — A.  Nor  including  dirt. 

Q.  It  includes  all  the  coal  material? — ^A.  All  the  coal  material. 

Mr.  Manager  Sterung.  That  is  all. 

Redirect  examination  by  Mr.  Worthington: 

Q.  Did  you  understand  by  that  that  there  were  55,000  tons  of 
coal  there  which  could  be  utilized  and  sold? — A.  Of  culm  before  it 
was  sized. 

Q.  What  percentage  of  that  would  be  waste;  how  does  it  run  in 
these  dumps  ? — ^A.  It  runs  differently  in  different  dumps.  Mr,  John- 
son's test  shows  just  how  much  slush  there  would  be  in  it.  ^  They  call 
it  that;  it  is  the  material  that  would  pass  through  a  A^^^^ch  m^h; 
that  would  be  waste,  and  that  was  included  in  this. 

Q.  That  was  included  ? — ^A.  Yes. 
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Q.  Mr.  Johnson  has  eiven  us  the  figures  as  to  what  proportion  of 
this  55,000  tons  would  be  material  that  could  be  sold  f— A.  I  think 
that  is  in  evidence. 

Q.  I  know  it  is.  Now,  did  you  talk  with  Mr.  Merriman  when  he 
made  this  report  to  you? — ^A.  Not  particularly.  I  took  his  report 
because  we  amays  make  our  repprts  in  gross — I  mean  taking  the  en- 
tire culm  bank — and  I  took  that  as  the  quantity  there. 

Q.  When  you  received  that  you  understood  it  to  mean  55,000  tons 
of  culm  ?— A.  I  did. 

Q.  And  not  55,000  tons  of  coal  ? 

Mr.  Manager  Sterling.  We  object.  The  witness  has  just  said 
that  that  meant  all  coal  material  in  the  culm. 

Mr.  WoRTHiNGTDN.  Ycs;  but  I  submit,  Mr.  President,  that  is  not 
fair  to  the  witness,  because,  while  he  says  it  means  culm,  he  says  a 
large  part  of  that  would  be  waste,  whicn  would  not  be  available  at 
aU.    That  is  what  you  say,  is  it  not,  Capt.  May? 

The  WrrNBSs.  les;  that  it  is  culm,  but  in  that  culm  there  would 
be  material  that  would  pass  through  a  ^^-inch  mesh,  which  we  could 
not  market.  That  means  the  gross  amount  of  culm.  I  can  not  make 
it  plainer  than  that. 

Eecross-examination  by  Mr.  Manager  Sterling: 

Q.  But  this  report  of  vour  engineer  says  55,000  tons  are  available. 
That  is  what  you  had  before  you  when  you  made  this  offer,  is  it  not — 
that  55,000  gross  tons  were  available? — ^A-  Of  culm,  not  of  market- 
able material. 

Q.  What  does  he  mean  by  *' available,"  Mr.  Mav? — ^A.  Well,  I 
understood  that  he  meant  material  that  could  be  used. 

Mr.  Manager  Sterling.  That  is  all. 

Mr.  WoRTHiNGTON.  That  is  all,  Capt  May. 

The  Witness.  May  I  be  excused? 

Mr.  Worthinoton.  So  far  as  we  are  concerned,  we  will  be  very 
glad  to  have  Capt.  May  finally  discharged. 

The  Presiding  Officer.  Do  the  managers  desire  that  the  witness 
shall  be  detained  further? 

Mr.  Manager  Clayton.  The  witness  may  be  discharged,  Mr.  Presi- 
dent. 

The  Presidino  Officer.  The  witness  is  finally  discharged. 

Mr.  Worthinoton.  Now  we  should  like  to  have  Mr.  Saums  re- 
called, if  we  may. 

H.  W.  Saums,  having  been  previously  sworn,  was  recalled  and 
testified  as  follows: 

Q.  (By  Mr.  Worthinoton.)  Will  you  look  at  this  letter  dated 
February  12, 1909,  purporting  to  bear  your  signature  and  addressed 
to  Mr.  Henry  Belin,  jr.,  president  of  the  E.  I.  Du  Pont  Powder  Co.  ? 
Is  that  your  signature? — A.  (After  examining  letter.)  It  is ;  yes,  sir. 

Q.  Is  that  the  letter  which  you  sent  to  Mr.  Belin  at  that  time  after 
you  had  made  an  investigation  of  the  Katydid  dump? — ^A.  Yes,  sir. 

Q.  I  will  show  you  another  paper  dated  February  12,  1909,  ad- 
dressed "Dear  Sir"  only  and  purporting  to  be  signed  by  you.  Is 
that  your  signature  and  your  report  in  this  matter! — ^A.  (After  ex- 
amining paper.)  Yes,  sir. 

Q.  I  show  you  another  paper  without  date  which  is  entitled  "  Esti- 
mate of  different  sizes  ox  coal  and  value  of  same  contained  in  the 
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Katydid  culm  dump,"  purporting  to  have  your  sd^ature.  Is  that 
your  signature! — A.  (After  examining  paper.)  It  is;  yes,  sir. 

Q.  Do  these  several  papers  contain  the  result  of  your  investi^tions 
into  the  Katydid  dump,  or  only  the  result  of  the  first  investigation 
and  not  the  second  ? — A.  This  last  [indicating]  has  reference  to  the 
second  examination  that  I  made,  and  this  [indicating]  has  reference 
to  the  first. 

Q.  That  is  the  letter  to  Mr.  Belin  of  February  12,  1909,  and  the 
paper  addressed  "  Dear  Sir  "  of  that  date  referred  to  the  first  investi- 
gation ? — A.  Yes,  sir. 

Mr.  WoRTHiNOTON.  Now,  Mr.  President,  conforming  to  our  under- 
standing of  a  few  moments  ago,  I  first  offer  in  evidence  his  report 
after  the  second  examination,  as  to  which  we  agreed. 

Mr.  Manager  Steruno.  That  is  included  in  the  agreement.  We 
do  not  object  to  that. 

Mr.  WoRTHiNOTON.  Verv  well.  Then,  I  will  ask  to  have  that 
marked  and  read  now,  and  then  we  will  see  whether  we  can  get  th» 
rest  of  it  in. 

The  Presiding  Officer.  The  Secretary  will  read  as  requested. 

The  Secretary  read  the  paper  marked  "Exhibit  W,'*  as  follows: 

U.  S.  S.  Exhibit  W. 


Estimate  of  the  different  sizes  of  coal  and  value  of  the  same  contained  in  the 

"Katydid*'  culm  hank. 

Tons. 

Number  of  gross  tons  in  old  bank,  being  15  per  cent  of  the  total 13,  GOO 

Ck>mposed  of —  Tons. 

18. 7  per  cent  slate 2, 525 

17      per  cent  culm 2, 295 

7      per  cent  coal  larger  than  pea 946 

0.6  per  cent  pea 81 

21.  2  per  cent  buck 2. 862 

21.  5  per  cent  rice 2, 902 

14  per  cent  barley 1,890 

13,600 

100  

Number  of  gross  tons  in  new  bank,  being  85  per  cent  of  the  total —  76, 500 

Ck)mpo8e(l  of —  Tons. 

15  per  cent  slate 11,475 

28      per  cent  culm 21,420 

2. 9  per  cent  coal  larger  than  pea 2, 219 

0. 3  per  cent  pea 229 

8. 1  per  cent  buck 6, 1961 

23.5  per  cent  rice 17,977* 

22.2  per  cent  barley 16,983 

70,500 

100 

Total  number  tons  of  each  size  in  both  banks  and  value  of  same  on 
the  ground: 
Slate.  14,000  tons- 
Culm,  43,715  tons. 

Coal  larger  than  pea,  3,164  tons,  at  $1.80 $5, 695. 21 

Pea,  310  tons,  at  $1.50 465.00 

Buck,  9,058*  tons,  at  $1.10 9,964.35 

Rice,  20,879*  tons 14,615.05 

Barley,  18,873  tons 6, 601. 90 

Total  (90,000  tons) 86,402.11 

H.  W.  Saums. 
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Q.  (By  Mr.  Worthinoton.)  Mr.  Saums,  from  your  investigation 
of  this  dump  and  your  knowledge  of  the  subject,'what  do  you  say  as 
to  whether  or  not  that  dump  at  the  time  you  made  that  investigation 
which  resulted  in  the  report  just  read  was  one  that  would  pay  to  put 
a  washery  to  work? 

Mr.  Manager  Sterling.  We  object.    It  is  wholly  immaterial. 

Mr.  WoRTHrwoTON.  I  suppose  the  question  whether  this  dump  was 
worth  anything  would  depend,  in  the  first  place,  upon  the  material 
in  it  and  the  value  of  that  material,  and  then  what  it  would  cost  to 
get  it  out. 

The  Presiding  Ofticer.  Upon  that  the  witness  would  be  justified 
in  testifying  as  to  what  he  thought  was  the  value  of  the  dump,  and 
he  could  give  as  his  reason  the  amount  of  material  to  be  fomid  there 
and  the  cost  of  extracting  it.  In  other  words,  the  Chair  thinks  the 
question  of  counsel  asks  him  to  testify  to  a  conclusion.  He  ought  to 
state  the  facts  and  let  the  Senate  find  the  conclusion. 

Mr.  WoRTHiNGTON.  I  am  asking  him  what  would  be  the  cost  of  a 
proper  washery  to  take  out  that  dump  and  wash  the  material  in  it. 

Mr;  Manager  Sterling.  We  object. 

The  Presiding  Officer.  The  Chair  thinks  that  that  is  legitimate. 

Q.  (By  Mr.  Worthington.)  Answer  my  question. — ^A.  Shall  I 
answer  that  question  ? 

Q.  Yes;  the  President  rules  that  you  may  answer  the  question. — 
A.  May  I  ask  whether  you  refer  to  the  washery  alone  or  the  com- 
plete plant  ? 

Q.  1  mean  the  complete  plant. 

The  PBEsmiNG  Officer.  The  witness  will  answer  the  question  as 
asked. 

Q.  (By  Mr.  Worthington.)  I  mean  whatever  construction  would 
be  necessary  to  get  the  coal  that  is  merchantable  out  of  the  material 
that  was  not  merchantable,  separate  it  and  have  it  ready  to  sell. — A. 
In  the  neighborhood  of  $35,000. 

Q.  Have  you  given  any  consideration  to  the  question  of  a  scraper 
line,  to  take  that  material — ^you  have  seen  the  Consolidated  washery 
near  the  Katydid  dump  ? — A.  Yes. 

Q.  You  know  all  about  that  situation,  do  you? — ^A.  I  am  some- 
what familiar  with  the  location  there ;  yes,  sir. 

Q.  Have  you  made  any  calculation  as  to  whether  or  not  a  scraper 
line  from  the  Katydid  dump  could  be  utilized  in  connection  with 
that  Consolidated  washery? — A.  Oh,  yes;  it  could  be  done.  What 
would  the  cost  of  a  conveyer  line  be  from  the  Katydid  bank  to  the 
Consolidated  breaker? 

Q.  Yes;  that  is  the  first  question. — A.  About  $4.50  a  foot.  In 
other  words,  between  $8,000  and  $10,000. 

Q.  And  that  scraper  line  would  be  valuable  for  what  when  you 
got  through  with  it  i — A.  Scrap,  generally. 

Q.  Would  you  require  anythme  but  the  mere  track  itself! — 
A.  Yes.  The  $8,000  to  $10,000  woiHd  be  exclusive  of  the  pump  and 
water  pipes. 

Q.  Well,  what  would  the  whole  thing  cost?  I  mean  to  do  whatever 
was  necessary  to  get  the  culm  from  the  Katydid  dump  to  the  Consol- 
idated washery  ?— A.  Between  $10,000  and  $11,000. 

81525— S.  Doc.  1140,  vol  1, 62-3 SS 
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Q.  Do  you  know  whether  or  not  when  you  get  the  coal  there  to  the 
Consolidated  washery  it  is  equipped  to  get  out  the  larger  sizes  of 
coal  above  pea  ! — A.  1  do  not. 
Q.  You  do  not  know  ? — ^A.  No. 

Q.  In  the  calculation  that  you  have  made  in  the  report  which  is 
in  evidence — U.  S.  S.  Exhibit  W — ^what  size  mesh  did  you  have 
in  mind  when  you  put  the  item  "barley"  at  18,873  tons! — 
A.  Through  three-sixteenths  round  and  over  one-sixteenth  round. 

Q.  Is  that  the  customary  size  of  the  mesh? — ^A.  It  is  what  we 
use,  sir. 

Q.  There  is  another  subject  I  wish  to  ask  you  about,  Mr.  Saums, 
and  that  is  as  to  what  extent,  if  at  all,  you  can  get  out  chestnut  coal, 
coal  of  the  chestnut  size  and  above,  in  a  diimp  like  this,  or  in  this 
particular  dump  ? — A.  You  can  get  a  certain  per  cent  of  chestnut, 
but  not  prepared  so  it  will  enter  into  competition  with  freshly  mined 
chestnut. 

Q.  Why  is  that  ? — ^A.  Owing  to  its  appearance.  The  larger  size — 
nut  coal,  for  instance,  made  from  the  washery — ^is  composed  largelj 
of  different  grades  of  bone,  with  some  pure  coal,  of  course,  and  it 
carries  a  much  larger  per  cent  of  ash  than  the  freshly  mined  coal. 
Therefore  we  have  never  found  it  practicable  to  prepare  this  coal 
clean  enough  to  have  it  compete  with  freshlj;  mined  coal.  We  sell  it 
for  from  75  cents  to  $1  a  ton  less  than  the  circular  price  for  freshly 
mined  coal  of  that  size. 

Q.  I  notice  in  this  report  of  yours,  which  is  in  evidence,  you  have 
put  this  "coal  larger  tnan  pea,  8,164  tons,"  at  $1.80.  Wliy  do  you 
put  it  at  $1.80  in  view  of  wnat  you  have  just  said? — ^A.  In  maJang 
that  report  for  Mr.  Belin  he  gave  me  to  understand  that  he  did  not 
wish  to  erect  a  washery  there,  but  he  wished  to  use  this  fuel  for  a 
power  plant  he  proposed  to  locate  back  across  the  hill. 

Q.  Of  the  Du  Pont  Powder  Co.  f — ^A.  Yes,  sir.  And  he  wanted  to 
use  this  material — coal,  slate,  and  culm,  all  mixed  together — and  he 
asked  me  to  put  a  value  on  it  Therefore  I  had  to  classify  it  to  a 
certain-  extent,  you  see. 

Q.  In  reference  to  his  use  ? — ^A.  In  reference  to  his  use ;  yes. 

Q.  If  you  were  computing  it  with  reference  to  putting  it  on  the 

market  generally A.  (Interrupting.)  I  would  have  computed  it 

as  per  my  first  report. 

Q.  And  what  would  that  be? — ^A.  $2.30,  I  believe,  I  used  for  nut 
coal. 

Q.  Suppose  the  scraper  line  to  have  been  constructed  as  you  have 
estimatea,  from  the  Katydid  dump  to  the  consolidated  washery,  what 
would  be  the  cost  of  operation?  You  have  told  us,  now,  what  would 
be  the  cost  of  the  construction  required  to  get  the  coal  from  the 
Katydid  dump  to  the  consolidated  washery.  What  would  be  the 
cost  of  operation  per  ton? — ^A.  I  think  30  cents  would  be  about  right. 

Q.  According  to  your  estimate,  that  would  cost  how  much — SO 
cents  a  ton  for  now  many  tons?  Let  us  see  what  the  ultimate  result 
would  be.— A.  (After  calculation.)  $15,685.50. 

Q.  Does  that  estimate  include  the  cost  of  operating  the  scraper  line 
or  the  scraper  line  and  washery  both? — A.  That  includes  all  of  the 
operating  expense. 
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Q.  Now,  in  reference  to  the  map  to  which  you  referred  yesterday, 
you  see  in  the  southwest  corner  of  it,  as  it  hangs  on  the  wall,  is  a 
part  called  the  conical  dump.    Do  you  see  that  ? — A.  Yes, 

Q.  Did  you  include  that  in  your  estimate? — A.  Yes. 

Q,  As  of  the  same  average  quality  as  the  rest  of  it? — A.  Yes,  sir. 

Q.  You  knew  nothing,  as  a  matter  of  fact^  as  to  what  was  in  the 
core  of  that  conical  dump  ? — A.  No,  sir ;  I  did  not.  I  assumed  that 
everything  that  could  be  seen  was  coal. 

Mr.  WoRTHiNGTON.  That  is  all. 

Cross-examination  by  Mr.  Manager  Sterling  : 

Q.  And  if  your  assumption  .was  correct,  and  according  to  the  testi- 
mony in  the  case  you  think  that  your  estimate  of  the  amount  of  the 
coal  in  that  conical  dump  is  correct,  do  you  not? — ^A.  According  to 
my  test ;  yes^  sir. 

Q,  You  did  not  test  the  material  that  was  down  in  the  draw  there, 
did  you  ?  The  testimony  is  that  they  filled  up  a  draw  there.  There 
was  a  fill  there  under  the  conical  dump.  You  did  not  test  anything 
down  there? — ^A.  No,  sir. 

Q.  And  you  did  not  estimate  for  it,  did  you  ? — ^A.  No,  sir ;  because 
I  knew  nothing  about  it. 

Q.  You  made  this  investigation  for  the  Du  Pont  Powder  Co.? — 
A.  For  Mr.  Belin  of  the  Du  Pont  Powder  Co. ;  yes,  sir. 

Q.  And  at  that  time  the  Du  Pont  Powder  Co.  was  a  prospective 
purchaser? — A.  I  presumed  so. 

Q.  And  you  estimated  the  value  of  this  coal  at  what  you  thought 
it  would  hie  worth  to  them  for  their  use? — A.  I  estimated  what  I 
thought  it  would  be  worth  on  the  ground,  the  cost  of  picking  it  up* 

Q.  I  understood  you  to  say  that  this  coal,  which  you  estimated 
at  $1.80  a  ton,  would  be  worth  $2.30  on  the  market  ? — A.  Yes,  sir. 

Q.  It  would  be  worth  50  cents  more  a  ton,  would  it,  on  the  mar- 
ket than  your  estimate  here? — ^A.  Allow  me  to  explain,  if  I  may. 

Q.  Answer  my  question  first  and  then  you  ma^  explain.  Is  that 
what  I  am  to  understand  ? — A.  Not  in  that  size,  sir. 

Q.  The  size  that  you  have  estimated  at  $1.80,^  I  understand  you  say, 
would  be  worth  $2.30  on  the  market;  is  that  right? — A,  That  repre- 
sents sizes  from  what  we  call  broken 

Q.  I  am  not  asking  you  what  sizes.  But  this  coal,  which  in  your 
report  you  estimated  at  $1.80,  for  the  Du  Pont  Powder  Co.  purposes, 
you  would  consider  worth  $2.30  on  the  market? — A.  If  it  was  re- 
duced to  nut  coal ;  yes,  sir. 

Q.  Now,  you  may  make  any  explanation  you  see  fit  about  sizes. — 
A.  Very  well,  sir.  This  coal  larger  than  pea  is  composed  of  various 
sizes,  from  what  we  call  steamer  and  broKen  size  down  to  nut  size. 
In  washery  practice  all  these  sizes  promiscuously  are  run  through  a 
set  of  rolls  and  reduced  down  to  nut.  We  do  not  find  it  practicable 
to  make  any  size  larger  than  nut  coal  from  a  washery.  In  this  proc- 
ess of  grinding  a  great  deal  of  it,  of  course,  is  reduced  into  small  sizes 
and  some  goes  off  in  dirt,  in  waste.  That  is  why  I  made  that  differ- 
ence of  50  cents,  the  difference  between  $1.80  and  $2.30  a  ton. 

Q.  And  you  say  chestnut  coal  is  not  worth  so  much  when  you  gjet 
it  from  a  culm  dump  as  when  you  get  it  from  the  mine? — A.  No,  sm 

Q.  That  it  is  worth  75  cents  to  a  dollar  less  per  ton  on  account 
of  its  appearance.    Now,  what  was  chestnut  worth  at  that  time  in 
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Scranton,  from  the  mine? — ^A.  I  can  not  answer  that  question.  The 
circular  price  at  that  time  was  about  $3  a  ton,  I  think. 

Q,  About  $8  a  ton  there? — ^A.  At  tide;  I  am  speaking  of  tide. 

Q.  Mr.  Saums,  you  have  divided  the  culm  dump  into  two  parts. 
I  wish  you  would  add  the  percentages  in  both  parts  of  everything 
•xoept  what  you  have  marked  as  slate.  That  is,  all  the  different 
Idnds  of  coal;  add  the  percentages  in  both  parts.  What  is  the  per- 
centage of  coal  in  the  old  part,  that  which  you  have  marked  the  old 
part  of  the  culm;  what  is  the  total  of  the  percentages  of  coal  ma- 
terial in  the  old  part  of  the  dump  according  to  your  report? — ^A.  I 
do  not  think  I  understood  you  right  at  first. 

Q.  Well,  I  will  ask  you  to  add  thfe  percentages. — ^A,  The  total 
percentage  is  100  per  cent 

Q.  I  said  of  the  coal;  I  said  excepting  the  slate? — A.  Oh,  I  beg 
your  pardon. 

Q.  Just  deduct  the  slate  from  100. — A.  All  right,  sir. 

Q.  How  much  is  the  percentage  in  the  old  part? — A.  Eighty- two 
and  thirty  one-hundredtns  per  cent. 

Q.  What  is  the  percentage  in  the  new  part? — ^A.  Sixty-seven  per 
cent. 

Q.  What  is  the  total  number  of  tons  of  coal  in  both  parts  ac- 
cording to  your  report?  That  is,  of  everything,  of  all  the  kinds  of 
coal  material  in  the  dump? — A.  Exclusive  of  the 

Q.  Exclusive  of  the  slate.  That  is  the  only  thing  you  marked 
there  as  waste,  I  think.  How  many  tons  of  coal  are  there  in  the 
dump  according  to  your  report? — A.  In  both  dumps? 

Q.  In  both  of  'them  together. — A.  (After  calculation.)  Fifty-two 
thousand  two  hundred  and  eighty-five  tons. 

Redirect  examination  by  Mr.  Worthington  : 

Q.  Does  that  mean  coal  or  culm  ? — ^A.  C!oal. 

Q.  Can  you  tell  us  what  proportion  of  that  would  be  of  a  size 
«nder  pea  ? — ^A.  Seventy-six  and  a  fraction  per  cent  of  that  would  be 
«nder  pea  size. 

Mr.  Worthington.  That  is  all 

Mr.  Manager  Sterling.  That  is  all. 

Mr.  Worthington.  This  witness  may  be  discharged,  as  far  as  we 
are  concerned. 

The  Presiding  Officer.  The  witness  is  discharged  finally. 

Mr.  Worthington.  Now,  we  will  call  Mr.  Jennings. 

Q.  (By  Mr.  Worthington.)  Since  you  were  upon  the  stand  have 
jou  obtained  the  original  figures  of  the  engineer  who  made  the  esti- 
mate upon  which  you  based  your  figures? — A.  Yes,  sir;  I  have. 

Q.  Have  you  it  with  you  ? — A.  I  have  the  notebook. 

Q.  Whose  figures  are  those — whose  book  ? — A.  That  book  was  used 
%y  Mr.  Merriman. 

Q.  Where  did  you  get  it? — A.  I  sent  to  Scranton  and  got  it  from 
the  office. 

Q.  From  the  Hillside  company's  office,  where  you  were  em- 
plOTcd? — A.  Yes. 

Q.  From  where  he  was  employed? — ^A.  Yes. 

Q.  I  wish  you  would  go  on  with  the  calculation  you  were  making 
when  you  were  on  the  stand  and  was  stopped  because  we  did  not 
kave  the  original  document  here.  Have  you  gone  over  his  figures? — 
A.  I  had  that  map. 
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Q.  That  is  the  map  of  which  a  blue- print  copy  is  in  evidence?— A. 
And  Mr.  Merriman's  notes  as  he  made  them  on  the  field  at  the  time 
he  made  the  survey  of  the  dump. 

Mr.  WoBTHiNGTON.  The  map  to  which  the  witness  refers  is  the  one 
identified  by  Capt.  May,  which  was  left  at  the  office  of  the  Hillside 
Coal  &  Iron  Co.  when  Mr.  Merriman  died. 

Mr.  Manager  Steblino.  We  object  to  this  witness  testifying  from 
those  notes  for  the  reason  that  we  have  Mr.  Merriman's  report  in 
there  and  this  is  purely  secondary  evidence.  He  does  not  know 
whether  they  are  correct  or  not.  Inasmuch  as  Mr.  Merriman's  report 
itself  is  in  evidence,  I  can  see  no  purpose  in  offering  any  seconaary 
testimony,  even  if  it  was  competent. 

Mr.  WoBTHiNGTON.  If  the  objection  is  insisted  upon,  as  I  under- 
stand, Mr.  President,  we  will  have  to  ask  the  witness  to  step  down 
once  more  and  take  that  blue  print,  which  the  witness  could  not  use 
because  it  was  in  tlie  possession  of  the  managers,  and  have  him  go 
over  the  calculation  which  he  has  made  based  on  the  plat  from  which 
the  blue  print  was  made  and  the  original  figures.  The  question  was 
made  in  the  cross-examination  of  Capt.  May  by  the  manager  who  hafe 
just  been  speaking,  for  the  purpose  of  leading  to  the  conclusion  that 
the  55,000  tons  reported  by  Mr.  Aferriman  on  the  blue  print,  or  stated 
on  the  blue  print,  was  coal.  This  witness  has  gone  over  the  figures 
which  Mr.  Merriman  put  upon  his  map,  and  which  are  upon  the  blue 
print,  of  the  dump,  and  has  gone  over  the  calculations  to  verify  them. 
He  has  made  the  calculation  himself  and  finds  that  it  means  the 
cubical  contents  of  the  pile^  and  not  the  coal.  He  has  found  some 
slight  errors  in  the  calculation,  making  the  total  cubic  content  of  it 
a  bttle  more  than  that  figured  out  by  Mr.  Merriman  himself  on  the 
blue  print  which  is  in  evidence. 

Mr.  Manager  Stebling.  That  puts  counsel  in  this  attitude 

Mr.  WOBTHINGTON.  And  further,  that  Mr.  Jennings  has  testified 
already  that  he  went  upon  the  ground  himself  and  examined  the 
dump,  so  that  he  is  in  a  position  to  determine  with  absolute  certainty 
the  question  whether  55,000  means  coal  or  means  culm. 

Mr.  Manager  Steeling.  That  is  a  different  question,  what  he  saw 
personally.  The  other  question  puts  them  in  this  attitude — of  put- 
ting in  the  report  of  Mr.  Merriman,  the  engineer,  and,  then,  he 
being  dead,  they  bring  some  one  else  on  to  contradict  him;  and  it 
being  purely  secondary  evidence,  we  object  to  it. 

The  PfiEsmiNO  Offtceb.  The  Chair  thinks  the  witness  could  be 
used  to  testify  to  anything  on  that  paper  which  is  in  evidence. 

Mr.  WoBTHiNGTON.  I  do  not  understand  the  Chair. 

The  PBEsroiNO  Ofticeb.  The  Chair  thinks  the  witness  can  be  inter- 
rogated as  to  any  matter  on  the  paper  which  is  already  in  evidence; 

Mr.  WoBTHiNOTON.  Then  we  will  ask  him  to  step  aside  and  give 
him  that  paper,  and  ask  him  to  make  his  calculation  from  that  paper. 

The  PnEsroiNO  Ofpiceb.  Of  course,  so  far  as  his  calculations  are 
based  on  any  paper  in  evidence,  he  can  testify  to  that.  The  Chair 
does  not  think  that  loose  notes  are  admissible.  There  is  no  evidence 
that  those  are  the  notes  on  which  the  calculation  was  based.  They 
may  or  may  not  be.    It  would  be  secondary  evidence, 

Mr.  WoBTHiNGTON.  Without  pressing  that  matter  now,  and  with* 
out  abandoning  our  claim  that  tne  book  might  be  put  in  evidence,  we 
will  pass  the  matter  until  he  has  an  opportunity  to  look  at  the  blue 
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print  in  evidence  and  see  whether  we  can  get  along  with  that  and 
without  the  other. 

Mr.  Manager  Stebling.  I  will  say  to  the  counsel  that  we  shall 
certainly  object  to  this  witness  interpreting  what  is  on  the  blueprint. 
The  Chair  and  the  Senate  can  interpret  mat  as  well  as  the  witness. 
We  shall  certainly  object  to  that  testimony. 

Mr.  WoBTHiNGTON.  Here  is  a  memorandum  at  the  bottom  of  the 
blue  print  which  says  55,000  tons  available,  and  the  man  who  made 
it  is  not  alive,  and  the  mana^rs  contend  that  it  means  65,000  tons 
of  coal,  Capt.  May  says  that  tne  notation  on  it  means  55,000  tmis  of 
culm,  and  this  engineer,  having  the  figures  from  which  the  calcula- 
tion was  made,  has  gone  over  it  and  can  show  it  means  culm  and  not 
coal. 

The  PBEsmiNQ  Offigeb.  The  figures  founded  on  that  report,  of 
course,  are  subject  to  examination,  but  not  otherwise,  in  the  opinion 
of  the  Chair,  and  the  calculations  can  be  made  by  counsel  and  used 
in  the  argument  as  well  as  if  produced  by  the  witness. 

Q.  (By  Mr.  Wobthington.)  While  the  witness  is  here  there  is 
another  matter  about  which  I  wish  to  examine  him.  You  have  ex- 
amined this  dump,  Mr.  Jennings?— A.  Yes,  sir. 

Q.  When  did  you  make  an  examination  of  it,  and  in  what  way? — 
A.  Do  you  mean  an  examination  as  to  this  map? 

Q.  No;  I  mean  the  dump  itself.  Did  you  go  on  the  ground  and 
examine  the  Katydid  dump  itself? — ^A.  Yes,  sir;  I  went  there  over 
a  year  ago  with  Mr.  May,  and  I  w^it  there  in  November  of  this 
year. 

Mr.  Manager  Webb.  I  think  the  witness  has  testified  to  that 
already. 

Mr.  WoBTHiNOTON.  That  was  my  recollection,  but  my  asBoeiate 
thought  he  had  not. 

Mr.  Manager  Webb.  I  think  he  had. 

Q.  (By  ]Mfr.  Wobthington.)  How  long  ago  was  your  last  visit? — 
A.  Two  or  three  days  before  Thanks^vinff  Day. 

Q.  You  had  information  at  that  time  mat  there  were  55,000  tons 
of  culm  in  it? 

Mr.  Manager  Stebling.  We  object. 

Mr.  Wobthington.  I  want  to  ask  him  if  he  made  a  calculation  as 
to  the  portion  of  culm,  assuming  that  it  was  culm. 

The  TBEsroiNG  Officeb.  What  is  the  question  ? 

Mr.  Wobthington.  The  question  is  from  the  examination  this 
witness  made  of  the  pile,  assuming  that  there  were  55,000  tons  of 
culm  in  it,  what  proportion  of  it  was  coal  of  different  sizes  and  what 
proportion  was  culm.  It  is  in  evidence  that  there  were  55,000  tons 
of  something  there,  according  to  the  report  of  a  man  who  is  dead, 
and  it  is  a  question  for  the  Senate  to  pass  upon  probablv,  whether 
that  means  55,000  tons  of  culm,  as  Capt.  May  says  he  imaerstood  it, 
or  55,000  tons  of  available  coal,  as  the  managers  seem  to  contend. 
We  have  a  right,  and  I  am  only  asking  this  witness 

The  PBEsmiNG  Officeb.  The  witness  may  testify  as  to  anything 
within  his  own  knowledge. 

Mr.  Wobthington.  Tf^  are  asking  him  upon  an  examination  made 
of  the  dump  to  testify  as  to  the  proportions  of  the  different  kinds 
of  coal  in  it    That  is  all. 

The  Pbesiding  Officeb.  Of  his  own  knowledge? 
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Mr.  WoETHiNGTON.  Yes. 

Mr.  Manager  Sterling.  The  question  involves  this:  The  counsel 
asked  the  witness  to  assume  that  there  were  55,000  tons  of  ^oss  ma- 
terial, and  for  him  to  make  an  estimate  on  that  assumption  is  simply 
for  the  witness  to  interpret  the  meaning  of  the  report  made  by  Mr. 
Merriman,  in  which  he  undertakes  to  assume  that  that  was  gross 
material,  when,  as  we  insist,  the  report  plainly  shows  it  was  available 
coal.  For  him  to  make  an  estimate  of  the  coal  on  the  assumption 
that  that  report  means  that  there  were  55,000  tons  of  gross  material 
would  simply  be  interpreting  that  for  the  Senate  which  we  say  the 
Senate  themselves  must  interpret. 

The  PiiEsmiKG  Officer.  The  Chair  thinks  the  witness  ought  to 
limit  his  testimony  to  what  he  knows  from  his  own  knowledge  of  the 
case. 
Mr.  WoRTHiNGTON.  Perhaps  we  can  work  this  out. 
[To  the  witness.]  Did  you  have  this  paper  with  you  when  you 
went  on  the  dumpi 
The  Witness.  I  did. 

Q.  ^By  Mr.  WoRTHiNGTON.)  Did  you  find  stakes  there? — ^A.  I  did. 
Q.  Agreeing  with  those  indicated  on  the  map  ? — ^A.  I  did.    I  found 
nearly  all  of  them.    There  are  one  or  two  I  could  not  find,  but  I 
f  ouna  nearly  all  of  them. 

Q.  So  you  are  able  to  say  that  the  map  is  substantially  correct!— 
A,  Yes,  sir. 
Mr.  WoRTHiNGTON.  I  offcr  that  map  in  evidence. 
Mr.  Manager  Sterling.  It  is  offered  in  evidence  ? 
Mr.  WoRTHiNGTON.  Ycs.    The  witness  says  he  took  it  to  the  dump 
and  saw  the  stakes  there  and  compared  them  with  those  on  the  map, 
and  he  told  us  of  his  own  knowledge  that  the  map  is  substantially 
correct.    I  offer  it  in  evidence. 
Mr.  Manager  Sterling.  We  object. 

The  PREsmiNQ  Officer.  What  is  the  ground  of  the  objection  f^ 
Mr.  Manager  Sterling.  For  the  reason  that  this  witness  testified 
he  has  no  knowledge.  He  only  found  that  in  the  office  of  the  engi- 
neer. We  think  tnat  because  a  man  found  certain  stakes  on  this 
culm  dump,  and  the  stakes  are  correct  as  indicated  on  the  map^  does 
not  indicate  anything  about  whether  the  map  is  correct  otherwise  or 
not.  It  is  purely  secondary  evidence.  You  are  proving  a  map  by 
someone  who  knows  nothing  about  it. 

The  Presiding  Officer.  The  CJhair  thinks  the  witness  must  prove 
the  correctness  of  the  map,  as  to  the  measurements  and  everything 
else,  if  the  map  is  to  be  introduced  in  evidence. 

Q.  (By  Mr.  Worthington.)  To  what  extent,  Mr.  Jenningjs,  can 
you  state  whether  that  map  is  or  is  not  a  correct  representation  of 
the  dump  ? — A.  I  took  these  notes  and  worked  it  up. 

Mr.  Manager  Webb.  The  notes  are  not  in  evidence  and  have  been 
excluded. 

The  PREsmiNG  Officer.  The  witness  may  testify  as  to  whether  or 
not  he  has  verified  all  the  details  of  the  map,  and  if  he  has  done  so 
it  is  admissible  in  evidence. 

Q.  (By  Mr.  Worthington.)  What  do  you  say  to  that,  Mr.  Jen- 
nings?— ^A.  I  have  not  verified  every  detail  of  this  map.  I  could 
not  go  and  measure  all  those  distanc^. 
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The  Presiding  Officeb.  Unless  he  has  done  so,  the  map  is  not  ad- 
missible in  evidence.    If  he  has,  it  is. 

Mr.  WoBTHiNOTON.  Let  us  see  the  memorandum  book. 

[To  the  witness,  handing  book.]  Do  you  know  whether  or  not 
that  is  in  the  handwriting  of  Mr.  Merriman  and  that  is  the  book  he 
kept  while  in  the  performance  of  his  duties? 

The  Witness  (examining).  Yes,  sir;  that  is  the  book. 

Q.  (By  Mr.  Worthinoton.)  It  was  his  custom  to  make  those 
entries  at  that  time? — A.  Yes,  sir. 

Q.  In  the  course  of  his  business  at  the  time  he  made  the  investi- 
gations?— A.  Yes,  sir;  that  is  the  book;  he  itemized  it. 

Mr.  WoRTHiNGTON.  I  think  under  all  the  rules  of  evidence  that 
book  being  a  record  made  in  the  course  of  the  performance  of  the 
duties  of  Mr.  Merriman,  while  making  this  investigation,  and  which 
were  amon^  his  papers,  found  in  the  office  of  the  Hillside  Coal  & 
Iron  Co.,  after  his  death,  is  competent  evidence  of  the  facts  stated  in 
it  just  as  much  as  the  book  entries  of  a  bookkeeper,  or  a  record  of 
marriages  made  by  one  whose  business  it  was  to  keep  an  account 
of  marriages  or  the  performance  of  any  other  thousand  and  one 
things  for  which  books  are  put  in  evidence  to  prove  the  truth  of  the 
facts  stated  in  them. 

The  Presiding  Officer.  The  Chair  thinks  that  it  is  perfectly  com- 
petent for  parties  who  desire  to  prove  the  correctness  of  that  map 
to  have  those  measurements  verified  by  a  living  witness,  and  unless 
that  is  done,  in  the  opinion  of  the  Chair,  the  map  is  not  admissible 
in  evidence. 

Mr.  Worthinoton.  Very  well.    That  is  all,  Mr.  President. 

The  Presiding  Officer.  It  is  not  a  case  or  proof  as  to  a  matter 
which  rested  within  the  knowledge  of  somebody  now  dead  and  where 
the  proof  could  not  be  made  by  others.  It  is  perfectly  competent 
to  have  the  measurements  now  made  to  verify  that  map. 

Mr.  Manager  Sterling.  That  is  all. 

Mr.  Worthinoton.  That  is  all,  Mr.  Jennings.  I  should  like  to 
have  it  understood  that  this  witness  is  not  discharged. 

The  Presiding  Officer.  He  will  be  so  notified. 

V.  L.  Petersen  appeared,  and,  having  been  duly  sworn,  was  ex- 
amined, and  testified  as  follows: 

Q.  (By  Mr.  Worthinoton.)  Mr.  Petersen,  your  fiill  name, 
please. — A.  V.  L.  Petersen. 

Q.  Where  do  you  live? — A.  Scranton,  Pa. 

Q.  What  is  your  business? — A.  Mining  and  real  estate. 

Q.  Mining  what? — A.  Coal. 

Q.  In  what  department  of  mining  have  you  been  engaged? — ^A. 
All  departments. 

Q.  including  washeries? — A.  Yes,  sir. 

Q.  Have  you  any  personal  knowledge  of  the  Consolidated  washery, 
which  is  situated  in  the  neighborhood  of  the  Katydid  culm  dump  ?— 
A.  That  was  built  after  I  left  the  Hillside  Coal  &  Iron  Co. 

Q.  When  were  you  connected  with  the  Consolidated  or  with  the 
Hillside  so  that  you  knew  about  the  operations  of  the  Consoli- 
dated ?— A.  Up  until  1909 ;  June,  19(». 

Q,  How  many  years  had  you  been  there  prior  to  June,  1909? — 
A.  I  had  been  in  the  employ  of  the  Hillside  Iron  Co.  for  something 
better  than  25  years. 
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Q.  Did  you  have  charge  of  that  particular  plant,  the  Consoli^ 
dated? — A.  It  is  one  of  the  plants  I  had  charge  of. 

Q.  Were  you'  engaged  there  at  the  time  Mr..  Sobertson  was  work'* 
ing  or  washing  the  Katydid  dump  ?^A.  I  was. 

Q.  What  can  you  tell  us  of  your  own  knowledge  as  to  whether  op 
not  in  that  operation  he  did  not  win  chestnut  coal  from  the  dump?-^ 
A.  When  they  first  started  to  work  the  Katydid  dump  they  tried  to 
win  chestnut  and  other  sizes,  but  found  that  that  was  not  commer* 
cially  practicable. 

Q.  Why  ? — A.  Because  they  could  not  make  it  pay. 

Q.  Why  could  they  not  make  it  pay?— A.  Because  there  was  so 
much  impurity  and  waste  to  be  handled  in  proportion  to  the  small 
amount  of  coal  that  could  be  won  that  it  was  not  conmiercially 
feasible. 

Q.  What  sizes,  then,  could  be  commercially  produced  from  that 
dump? — A.  From  No.  1  buckwheat  down. 

Q.  Now,  can  you  tell  us  from  your  observation  there  whether  he 
was  working  an  average  part  of  the  dump  or  the  better  part  of  it  or 
the  worst  part  of  it? — A.  He  was  workmg  the  better  part  of  the 
dump. 

Q.  What  would  you  say  as  to  the  part  of  the  dump  which  remained 
there,  as  to  whether  it  is  possible  to  win  chestnut  coal  from  it  to  any 
extent  or  of  any  value? — A.  Not  commercially, 

Q.  What  do  you  mean  by  "not  conmiercially''? — A.  That  you 
can  not  make  it  pay. 

Q.  Did  you  have  any  connection  with  the  negotiations  for  the 
purchase  of  the  dump  known  here  as  Packer  No.  3,  near  the  Oxford 
washery? — ^A.  Not  the  negotiations;  no. 

Q.  Did  you  have  anything  to  do  with  that  business  in  connection 
with  Judge  Archbald? — ^A.  I  went  down  twice  to  examine  the 
dumps. 

Q,  The  Packer  No.  8  ?— A.  Packers  Nos.  3  and  4. 

Q.  Well,  go  on  and  tell  just  what  you  had  to  do  with  that,  Mr. 
Petersen,  as  your  name  figures  here  in  the  matter.— A.  A  friend  of 
mine,  Mr.  J.  F.  Bell,  an  attorney  in  Scranton,  I  think,  was  the  first 
one  who  spoke  to  me  about  this  dump,  or  these  dumps,  and  asked  me 
if  I  woula  go  down  and  look  them  over,  which  I  did  in  company  with 
Mr.  Jones. 

Q.  Which  Jones? — ^A.  His  first  name  is  Thomas;  Thomas  Jones. 

Q.  Thomas  H.  Jones? — ^A.  I  think  that  is  it. 

Q.  Very  well. — A.  I  made  an  examination — a  cursory  examination, 
not  a  thorough  one — and  came  back  and  reported  to  Mr.  Bell  of  the 
contents  of  tne  dump  as  I  found  them  and  the  estimated  amount  of 
coal. 

Q.  Do  you  remember  what  your  estimate  was? — ^A,  I  took  some 
notes,  but  I  have  not  been  able  to  lay  my  hands  on  them. 

Q.  You  do  not  recollect,  do  you,  right  now,  what  conclusion  you 
reached  ? — A.  Not  definitely,  I  think. 

Q.  Very  well,  I  will  not  ask  you  to  guess  it.  Go  on,  then,  and 
tell  what  followed.  We  want  to  know  what  your  connection  was 
with  this  proposed  purchase  of  Packer  No.  3  from  the  be^nning  to 
the  end. — A.  1  told  Mr.  Bell  I  would  like  to  go  down  again  oef  ore  the 
matter  was  finally  determined  to  look  over  tne  dump  again,  which  I 
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did.  After  I  came  back  I  was  asked  by  Mr.  Bell  or  Mr.  Jones,  I  do 
not  know  who,  to  meet  Judge  Archbald  in  his  office  in  Scranton,  in 
the  Federal  building.  The  three  of  us  met  Judge  Archbald  there 
one  forenoon. 

Q.  The  three  of  you  were  whom? — ^A.  Mr.  Bell,  Mr.  Jones,  and 
myself. 

Q.  All  right.  Proceed. — ^A.  While  there  we  spoke  about  the  dump 
and  about  me  proposed  organization  of  a  company  to  wa^  it  out, 
and  I  was  asked  whether  i  would  take  charge  of  the  operation  if  a 
lease  were  consununated  for  the  dump.  I  said  I  would  provided  the 
salary,  etc.,  was  satisfactory.  That  was  all  until  some  time  later 
another  meeting  was  held  in  Judge  Archbald's  office,  where  Mr. 
Bell,  Mr.  Jones,  and  two  gentlemen  from  New  York,  Judge  Arch- 
bald,  and  myself,  were  present. 

Q.  Do  you  remember  the  names  of  the  gentlemen  from  New 
York?  Was  Mr.  Farrell  one? — ^A.  Mr.  Farrell  was  one,  the  coal 
dealer.    I  do  not  remember  the  name  of  the  other  gentleman. 

Q,  VerjT  well. — A.  We  spoke  about  the  selling  of  coal  and  about 
the  financing  of  the  undertaking.  Mr.  Farrell  said  that  he  would 
finance  it  with  the  understanding  that  I  was  to  handle  it  on  the 
ground.    That  is  all  that  I  know  about  it.^ 

Q.  Do  you  remember  signing  an  application  to  Judge  Archbald 
and  Mr.  Jones  and  Mr.  Bell? — ^A.  Yes,  sir. 

Q.  For  that  lease  ? — A.  Yes,  sir. 

Q.  I  should  like  to  ask  you  if  anything  was  said  about  that  time 
about  keeping  quiet  or  concealing  Judge  Archbald's  connection  with 
that  proposed  purchase? — A.  Not  at  aU. 

Q.  Did  you  ever  hear  from  any  source  any  suggestion  or  intima- 
tion of  that  kind  ? — A.  No,  sir. 

Q.  Have  you  any  personal  knowledge  as  to  whether  this  was  an 
unusual  or  a  usual  transaction,  having  one  man  put  up  all  the 
money 

Mr.  Manager  Webb.  We  object  to  that,  Mr.  President. 

Mr.  WoRTHiNGTON.  Will  you  not  allow  me  to  ask  the  question? 

Mr.  Mana^r  Webb.  You  have  asked  it.  It  is  for  the  Senate  to 
say  whether  it  is  unusual. 

The  Presiding  Officer.  The  counsel  will  complete  the  question. 

Mr.  WoRTHiNGTON.  On  that  question^  Mr.  President,  when  Mr. 
Farrell  was  on  the  stand  he  was  asked  precisely  the  same  question 
and  gave  testimonjr.  I  do  not  remember  whether  we  had  any  con- 
tention then  about  it  or  not.  ^ 

Mr.  Manager  Webb.  We  did. 

Mr.  WoRTHiNGTON.  Mr.  Manager  Webb  says  we  did.  TTie  ques- 
tion was  answered  and  Mr.  FarreU  told  what  he  knew  about  it. 

Mr.  Manager  Webb.  Noj  Mr.  Farrell  finally  said  he  had  but  two 
transactions  of  the  same  kmd,  and  that  is  all  he  said.  The  counsel 
for  the  respondent  asked  him  what  the  general  custom  or  habit 
was,  and  the  reply  was  that  he  had  had  only  two  transactions  like 
it.    He  never  dia  answer  the  counsel's  question. 

The  Presiding  Officer.  What  is  the  question  put  by  counsel? 

Mr.  WoRTHiNGTON.  The  question  if  he  knows  wnether  it  is  a  usual 
or  an  unusual  thing  in  that  anthracite  country,  of  which  Scranton 
is  the  center,  for  one  person  to  put  up  all  the  money  for  exploiting 
a  coal  operation  and  others  who  produce  the  property  and  find  it  to 
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share  with  him  in  tho  benefits  of  it.  I  understand  the  suggestion 
to  be  made  here  that  Judge  Archbald  has  done  something  that  he 
ought  not  to  have  done,  something  criminal,  because  he  did  not  put 
any  money  into  this  business. 

The  PREsmiNG  Officer.  The  Chair  thinks  the  counsel  can  laj  the 
foundation  for  that  question  by  asking  to  what  extent  the  witness 
has  knowledge  of  other  transactions  or  how  general  his  knowledge 
might  be. 

Mr.  WoBTHiNGTON.  That  is  what  I  am  asking  him.  I  may  call 
attention  here  to  the  previous  ruling  upon  this  question.  Mr.  Far- 
rell  was  on  the  stand.    It  is  at  the  top  of  page  805 : 

The  Chair  thinks,  under  the  circumstances,  that  counsel  is  Justified  in  bring- 
ing out  the  fact  that  there  are  such  other  transactions,  but  the  Chair  would 
hardly  consider  it  proper  to  go  into  details. 

The  Presiding  Officer.  The  Chair  thinks  the  question  ought  to 
be  as  to  how  many  transactions  of  this  kind  he  has  known  or  as  to 
which  he  has  knowledge. 

Q.  (By  Mr.  Worthington.)  How  many  other  similar  transactions 
have  you  known  about,  Mr.  Petersen;  that  is,  similar  in  the  respect 
that  one  man  puts  up  the  money  and  others  share  the  benefits? — ^A. 
I  know  of  two  quite  recently. 

Q.  And  have  you  known  of  others? — ^A.  Yes;  but  I  do  not  know 
that  I  could  recall  them. 

Q.  You  have  known  of  others,  but  you  can  not  recall  now  who  they 
were? — ^A.  Not  just  who  they  were. 

Q.  Can  you  give  us  any  idea? 

The  PREsmiNG  Officer.  The  Chair  thinks  that  it  would  be  better 
to  ask  the  witness  how  many  he  has  known  of  that  kind. 

Q.  (By  Mr.  Worthington.)  How  many  altogether  would  you  say 
you  have  known  of? 

Mr.  Manager  Webb.  He  has  said  two. 

Mr.  Worthington.  He  says  two  recently,  and  others  the  details 
of  which  he  could  not  remember. 

[Ta  the  witness.]  About  how  many  would  you  say  you  have 
known  of  altogether,  Mr.  Petersen? 

A.  Why,  I  snould  think,  j^ossibly  a  half  dozen  at  least. 

Mr.  Worthington,  That  is  all,  Mr.  President. 

Cross-examination  by  Mr.  Manager  Webb  : 

Q.  You  say  you  remember  two  recently?  When  were  the  other 
four? — ^A.  Some  time  in  the  past. 

Q.  What  were  they? — A.  What  were  they? 

Q.  Yes;  the  other  four. — ^A.  Money  put  up  for  the  purpose  of 
developing  coal  lands. 

Q.  What  was  the  name  of  the  company,  corporation,  or  joint-stock 
company  of  each  of  the  four  ? — ^A.  Pardon  me,  I  told  the  counsel  that 
I  could  not  recollect. 

Q.  Then  you  only  recollect  two?  That  is  the  fact,  \a  it  not? — ^A.  I 
could  not  recollect  the  names  of  them. 

Q.  Well,  can  you  recollect  the  amounts  of  the  other  four? — ^A.  I 
may  not  have  known  the  amounts. 

Q.  Can  you  recollect  the  men  who  were  in  them  ? — ^A.  Yes ;  I  rec- 
ollect, for  instance,  one. 

Q.  Well,  now,  one.  Who  was  that? — ^A.  That  is  a  coal  company 
up  at  Peckville. 


1002  IMPEACHMENT  OF  BOBEBT  W.  ABCHBALD. 

Q.  Were  you  in  that  company? — A.  No;  I  have  been  employed  by 
them. 

Q.  That  is  one.  Now,  do  you  remember  any  other  ? — ^A.  I  do  not 
know  that  I  can  give  it  offhand. 

Q.  Are  you  a  partner  or  a  stockholder  in  the  two  recent  ones? — 
A.  I  am  not. 

Q.  Were  you  interested  in  the  formation  of  the  recent  ones? — 
A.  Not  in  their  formation. 

Q.  So  all  you  can  remember  now  are  three  companies  where  some 
other  m^n  has  put  up  the  money;  that  is,  three  definite  ones? — 
A.  Yes,  sir. 

Q.  You  have  been  in  the  coal  business  25  or  30  years? — ^A.  Yes,  sir. 

Q.  Now,  getting  to  the  Katydid  dump^  Mr.  I^etersen,  you  do  not 
think  the  Katydid  dump  is  worth  anythmg,  do  you? — ^A.  Oh,  yes; 
it  is  worth  something. 

Q.  You  think  it  is  worth  something? — ^A.  Yes,  sir. 

Q.  What  do  you  think  it  is  worth? — ^A.  Offhand,  not  having 
measured  it  or  tested  it,  I  would  not  pAy  $10,000  for  it 

Q.  You  would  not  pay  $10,000.  Would  you  pay  $5,000?— A.  Yes; 
I  would  pay  $5,000. 

Q.  Would  you  pay  $6,000?— A.  Yes,  sir. 

Q.  How  much  do  you  think  it  is  worth  ?— A.  Well,  I  think  $5,000 
or  $6,000  is  all  it  is  worth. 

Q.  That  is  all  it  is  worth? — ^A.  Yes,  sir. 

Q.  You  have  never  measured  it;  you  have  never  examined  it;  you 
have  never  had  an  engineer  to  survey  it? — ^A.  No;  but  I  ksow  it 
quite  well. 

Q.  Now,  coming  to  Packer  No.  3,  when  was  the  first  time  yo««aw 
Judge  Archbald  with  reference  to  the  corporation  that  was  to  be 
known  as  the  Jones  Coal  Co. — or  did  you  know  that  it  was  to  be 
called  that  ? — A.  Yes,  sir ;  I  heard  that. 

Q.  You  heard  it? — ^A.  Yes.  sir. 

Q.  Did  you  not  know  it  wnen  you  signed  your  application  to  the 
Girard  estate  ? — A.  Possibly ;  I  do  not  know  whether  that  was  men- 
tioned in  there  or  not. 

Q.  When  was  the  first  time  you  talked  to  Judge  Archbald  about 
it  ? — ^A.  Some  time  in  the  late  spring  or  early  summer  of  1911. 

Q.  In  the  spring  or  summer  of  1911  ?— A.  Yes,  sir. 

Q.  When  was  it  you  made  your  application  finally  to  the  Girard 
^tate? — A.  All  I  Imow  about  that  application  is  that  letter  that  I 
signed  there. 

Q.  That  is,  the  application  of  December  19,  1911.  Then,  if  your 
application  was  signed  December  19, 1911,  Judge  Archbald  and  you 
had  been  negotiating  or  had  been  discussing  the  formation  of  a  coal 
company  to  take  over  Packers  Nos.  3  and  4  from  the  spring  of  1911 
until  December,  1911.  Is  that  right? — ^A.  Possibly  you  are  riffht.  It 
might  have  been  later  than  that.  I  thought  it  was  early  in  the  sum- 
mer ;  but  it  might  have  been  later  than  that.  I  am  not  positive  about 
that. 

Q.  When  you  and  Mr.  Farrell  and  Mr.  Thomas  Howell  Jones  met 
in  Judge  Archbald's  ofiice  one  night  in  Scranton  about  this  matter,  it 
was  agreed  that  you  should  supervise  the  work  of  the  corporation? — 
A.  Yes,  sir. 
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Q,  It  was  agreed  that  Farrell  should  put  up  the  money  ? — ^A.  Yes, 
sir. 

Q.  It  was  agreed  that  James  F.  Bell  should  be  the  attorney  to  look 
after  the  legal  business  ? — A.  I  am  not  positive  as  to  that 

Q,  That  is  the  only  reason  you  know  of  why  he  would  have  been  in 
it,  is  it  not — he  is  an  attorney  at  law? — ^A.  It  is  possible  that  was 
spoken  of  there ;  I  do  not  know. 

Q.  And  that  Judge  Archbald  should  secure  the  consent  of  the 
Lehigh  Valley  Eailroad  Co.  to  sublease  it?  Is  not  that  what  he  was 
to  do? — A.  No;  he  was  to  get  the  lease,  if  possible,  from  the  Girard 
estate. 

Q.  They  had  alreadv  gotten  it  from  Mr.  Warriner,  acting  for  the 
Lehigh  Valley  people?— A.  That  I  do  not  know. 

Q.  Who  was  to  get  it  from  the  Lehigh  Valley  people,  Mr.  Peter- 
sen ? — A.  I  do  not  know  that. 

Q.  Was  Farrell  to  get  it? — ^A.  I  can  not  tell  you. 

Q.  You  knew  he  was  not,  but  that  he  was  to  put  up  the  money? 

Mr.  WoRTHiNGTON.  I  submit,  Mr.  President,  that  the  witness 
should  do  the  testifying  and  not  the  manager. 

Mr.  Manager  Webb.  I  am  asking  the  question  on  cross-examination. 

Mr.  WoRTHiNGTON.  The  manager  said  "  you  knew  he  was  not." 

Mr.  Manager  Webb.  I  raised  my  voice,  Mr.  President,  indicating 
it  was  a  question. 

[To  the  witness.]  I  say  you  knew  that  Mr.  Farrell  was  to  put  up 
the  monev  and  that  that  was  the  end  of  his  connection  with  the 
business,  because  he  was  not  one  of  the  incorporators?  ^ 

The  WrrNBSS.  No ;  I  did  not  know  that  that  was  to  end  it. 

Q.  fBy  Mr.  Manager  Webb.)  Do  you  know  what  Farrell  was  to 
do? — A..  I  know  that  he  was  to  put  up  the  money,  but  I  do  not  hmow 
anything  else. 

Q.  Do  you  know  what  Judge  Archbald  was  to  do,  then? — A. 
Only  that'he  was  to  try  to  get  the  lease  from  the  Girard  estate. 

Q.  Did  you  know  at  that  time  that  it  was  necessary  to  get  the  con- 
sent of  the  Lehigh  Valley  Coal  Co.  from  Mr.  Warriner  before  you 
could  get  it  from  the  Girard  estate,  or  vice  versa  ? — A.  No ;  I  under- 
stood that  the  Lehigh  Valley  were  quite  willing  to  consent  to  the  re- 
leasing of  the  dump  not  only  to  the  proposed  Jones  Coal  Co.,  but  to 
all  others,  provided  the  coal  was  shippea  over  their  road. 

Q.  You  need  not  go  outside  of  that  to  make  a  defense.  Who  told 
you  that?  Did  Judge  Archbald  tell  you  that  he  had  gotten  the  con- 
sent of  the  Lehigh  Valley  Coal  Co.  to  sublease  it  in  case  the  Girard 
estate  agreed  to  it? — ^A.  No;  I  do  not  recollect  that  he  did. 

Q.  Then,  did  you  not  know  when  you  signed  that  application  that 
Mr.  Warriner  or  the  Lehigh  Valley  Coal  Co.  had  already  agreed  to 
sublease  it  if  the  Girard  estate  were  willing? — ^A.  I  did  not;  no,  sir. 

Mr.  Manager  Webb.  I  will  ask  the  Secretary  to  give  me  the  num- 
ber of  the  exhibit  showing  the  application. 

The  Seckbtart.  It  is  Exhibit  No.  27. 

Q.  (By  Mr.  Manager  Webb.)  I  believe  you  said  that  you  did  not 
know  at  the  time  you  signed  this  application  to  the  Girard  estate 
that  the  Lehigh  Valley  Coal  Co.  had  agreed  to  sublease  to  you? — A. 
T  do  not  remember  that  I  did ;  no. 
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Q.  I  will  ask  jou  if  you  did  not  sign  this  statement,  which  is 
directed  to  the  Girard  estate : 

But  we  have  the  assurance  of  that  company — 

Referring  to  the  Lehigh  Valley  Coal  Co. — 

But  we  have  the  assurance  of  that  company  that  on  certain  terms  and  condi- 
tions, which  have  practically  been  agreed  upon  between  us,  it  will  be  satisfac- 
tory to  them  to  have  us  lease  from  you  to  the  extent  suggested.    •    *    • 

R.  W.  Abchbau). 

James  F.  Bell. 

V.  L.  PSTEBSKlf . 

T.  H.  Joincs. 

Did  you  not  sign  that  ? — ^A.  I  have  no  doubt  I  did,  if  my  signature 
is  there ;  but  I  do  not  remember  what  was  in  that  paper. 

Q.  Do  you  mean  to  say  you  signed  an  important  application  for 
a  culm  bajik  containing  about  500,000  tons  or  coal  without  knowin/? 
what  you  were  stating  to  the  Girard  estate  t — A.  As  to  that  part  of 
it ;  yes. 

Q.  Run  over  the  application,  Mr.  Petersen,  and  see  if  that  is  what 
you  signed  [handing  paper  to  witness]. — ^A.  (After  ATftminiTig  pa- 
per.)  Yes,  sir. 

Q.  Now,  do  you  tell  us  that  you  do  not  remember  that  the  expres- 
sion that  you  had  the  assurance  of  the  Lehigh  Valley  Coal  Co.  that 
their  consent  could  be  gotten  was  not  in  this  application  when  yon 
signed  it  ? — ^A.  I  say  that  I  do  not  remember  it 

Q.  You  do  not  remember? — ^A.  Of  course  it  was  there;  certainly. 

Q.  Now,  perhaps  you  can  refresh  your  recollection  after  you  have 
read  that.  Do  you  not  remember  that  Judge  Archbald  told  you  that 
he  had  already  secured  the  consent  of  the  Lehigh  Valley  Goal  Co., 
and  that  the  next  step  was  to  get  the  consent  of  the  Girard  estate, 
and  that  is  wh^  ^ou  signed  this  application  in  this  form  and  mmde 
that  statement  m  it  ? — ^A.  He  may  have  said  that. 

Q.  Did  he  not  say  it? — ^A.  I  would  not  be  positive  that  he  did. 

Q.  Was  anything  like  that  said  ?-^A.  Possibly ;  but  I  am  not  sure. 

Q.  You  are  an  old  coal  miner  there  and  know  that  the  railroads 
or  coal  companies  own  these  banks,  and  do  you  mean  to  say  that  you 
would  have  applied  to  the  Girard  estate  without  first  knowing  that 
you  had  assurances  from  the  coal  company  that  you  could  get  the 
sublease  ? — A.  I  think  that  ouffht  to  have  been  the  first  step  taken. 

Q.  The  first  step  that  was  taken  ? — ^A.  No ;  the  first  step  that  ought 
to  have  been  taken — to  apply  to  the  Girard  estate. 

Q.  Precisely ;  but  it  was  not.  Evidently  somebody  had  jgotten  the 
consent  of  the  coal  company  for  their  lease  before  you  applied.  Now, 
who  was  it  that  got  that  consent?— A.  I  do  not  Imow;  i  did  not 

Q.  You  do  not  know  ? — A.  No,  sir. 

Q.  Then,  you  do  not  know  whv  you  signed  such  a  statement  as 
that  to  the  Girard  estate,  telling  tnem  that  you  had  already  received 
assurances  from  the  Lehigh  Valley  Coal  Co.? — ^A.  I  was  asked  to 
sign  that  paper  there,  and  that  is  all  that  I  know  about  it. 

Q.  Did  you  read  it  over  at  all  ? — A.  I  think  I  did. 

Q.  But  you  do  not  remember  that  statement  ? — ^A.  No ;  I  have  no 
recollection  of  it. 

Q.  Is  it  not  a  fact,  Mr.  Petersen,  that  you  do  remember  that  state- 
ment very  well  and  remember  the  fact  that  Judge  Archbald's  part 
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in  this  transaction  was,  first,  that  he  had  received  the  consent  of  the 
Lehijgh  Valley  Coal  Co,  to  sublease  it,  and  the  next  step  was  to  apply 
to  his  nephew.  Col.  James  Archbald,  to  receive  the  consent  of  the 
Girard  estate,  and  then  the  matter  would  be  complete,  and  you  would 
ffo  to  work? — ^A.  I  believe  there  was  some  such  understanding  as 
mat,  but  I  am  not  positive  about  it. 
Mr.  Manager  Webb.  I  think  you  can  stand  aside,  Mr.  Petersen. 

Redirect  examination  by  Mr.  Worthinqton  : 

Q.  One  moment.  Have  jou  any  recollection  at  all  as  to  what  was 
said  about  Mr.  Bell's  consideration  for  his  interest  in  the  proposed 
company  ?  You  said  it  might  have  been  stated  that  he  was  to  act  as 
attorney ;  that  that  is  what  he  was  to  do.  Do  you  recollect  that  any« 
thing  was  said  on  the  subject? — A.  No;  I  am  not  sure  about  that. 

Mr.  Worthinqton.  That  is  all. 

Recross-examination  by  Mr.  Manager  Webb: 

Q.  Did  you  state  that  you  had  been  in  the  employ  of  the  Hillside 
Coal  &  Iron  Co.  for  25  years? — ^A.  Yes,  sir. 

Q.  That  is  the  company  that  is  owned  by  the  Erie  Railroad?-^ 
A.  It  is  a  subsidiary  company  of  the  Erie  Railroad ;  yes,  sir. 

Q.  Have  you  been  employed  by  any  other  railroad  or  coal  com- 
pany during  that  time? — A.  I  was  superintendent  of  the  New  York, 
Susquehanna  &  Western  Coal  Co.,  which  was  also  a  subsidiary. 

Q.  All  of  the  companies  you  have  been  employed  by  belong  to  the 
Erie  Railroad  Co.  ? — ^A.  Yes,  sir. 

Mr.  Manager  Webb.  That  is  all. 

Mr.  Worthinqton  (to  the  witness).  How  are  you  employed  now? 

The  Witness.  I  am  in  business  for  myself. 

Mr.  Worthinqton.  That  is  all. 

The  PREsmiNQ  Officer.  The  witness  may  retire. 

Henry  E.  Meeker,  having  been  duly  sworn,  was  examined  and 
testified  as  follows : 

Q.  (By  Mr.  Worthinqton.)  Mr.  Meeker,  will  you  give  us  your 
full  name  ? — ^A.  Henry  Eugene  Meeker. 

Q.  Where  do  you  live  ? — ^A.  New  York. 

Q.  And  your  business? — A.  Coal  merchant. 

Q.  How  long  have  you  been  a  coal  merchant? — ^A.  For  22  years. 

Q.  In  that  business  have  you  had  dealings  with  people  who  furnish 
coal  in  the  anthracite  region  around  Scranton? — A.  Yes. 

Q.  What  can  you  tell  us^  if  anything,  as  to  transactions  in  which 
persons  in  New  York  put  up  all  the  money  to  operate  some  coal 
plant,  and  other  persons,  who  find  the  plant,  share  with  the  persons 
who  put  up  the  money  in  the  profits  of  the  operation? 

Mr.  Manager  Webb.  We  object  to  that  on  the  ground  that  counsel 
has  not  asked  the  Question  based  upon  a  similar  transaction  to  this. 
We  do  not  deny  tnat  independent  coal  companies  may  be  formed 
when  coal  land  is  bought,  but  counsel  certainly  can  not  ask  a  ques* 
tion  on  all  fours,  as  we  would  say,  with  this  proposition,  where  it  has 
been  shown  in  evidence  that  it  required  some  effort  or  influence  to 
secure  from  a  coal-owning  railroad  their  consent  to  sublease  their 
coal  land.  We  do  not  think  the  case  can  possibly  be  parallel  and 
therefore  in  point. 
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The  Presiding  Officer.  The  witness  can  testify  generally,  and 
then  it  will  be  competent  for  counsel  to  show  in  what  respect  this 
particular  case  is  to  be  differentiated  from  the  general  rule.  The 
Chair  thinks  it  is  better,  however,  for  counsel  to  ask  the  witness  as 
to  his  particular  knowledge  of  such  cases,  instead  of  as  to  his  general 
knowledge. 

Q.  (By  Mr.  Worthinoton.)  Well,  Mr.  Meeker,  do  you  know  of 
your  own  knowledge  of  cases  in  which  that  has  been  done? — A. 
I  do. 

Q.  How  many  ? — ^A.  Well,  I  know  of  three  of  my  own  knowledge ; 
that  I  have  done  myself.  I  know  of  several  outside  of  that,  from 
hearsav. 

Q.  Are  any  of  those  cases  in  which  the  coal  property  was  owned 
or  controlled  by  a  railroad  company? — ^A.  In  one  case  part  of  the 
property  was  controlled  by  a  coal  company  which  was  owned  by  a 
railroad,  company. 

Q.  What  coal  company  was  that? — A.  The  Pennsylvania  Coal  Co. 

Q.  That  is  the  one  of  which  Capt.  May  is  the  vice  president,  is 
it  not? — ^A.  I  think  so;  I  do  not  know. 

Q.  Owned  by  the  Erie  Railroad  Co.  ? — A.  Yes. 

Q.  How  long  ago  was  that  transaction? — A.  That  was  about  18 
months  ago. 

Q.  How  large  an  operation  was  it? — ^A.  Well,  I  think  we  have 
about  200,000  tons  of  coal  there. 

Q.  Now,  tell  us  the  others  of  which  you  have  personal  knowl- 
edge?— A,  The  other  two  were  15  years  a^.  They  were  down  near 
Plymouth.  One  was  a  mining  proposition  and  the  other  was  a 
washery  proposition. 

Mr.  Worthinoton.  That  is  all,  Mr.  President.  I  do  not  care  to 
go  into  the  details  of  any  of  these  transactions.  The  managers  can 
ask  for  them  if  they  so  desire. 

Cross-examination  by  Mr.  Manager  Webb  : 

Q.  Mr.  Meeker,  what  did  the  company  you  formed  18  months  ago 
propose  to  work — ^a  culm  bank  or  coal  property? — ^A.  They  pro- 
posed to  work  what  is  called  a  fill,  which  was  composed  of  coal  that 
was  dumped  by  the  Pennsylvania  Coal  Co.  many  years  ago  to  make 
the  gravity  road. 

Q.  And  abandoned  when  the  old  gravity  railroad  was  taken  up  f — 
A.  Yes. 

Q.  And  therefore  the  Pennsylvania  Coal  Co.  did  not  own  an 
interest  in  it,  because  it  had  abandoned  it  25  or  30  or  40  years  ago. 
Is  not  that  true? 

A.  One  bank,  as  I  understand,  was  leased  by  the  Pennsylvania 
Co.  to  an  individual,  and  the  people  who  came  to  me  had  bought 
from  that  individual  their  lease. 

Q.  Who  was  that  individual — V.  L.  Petersen? — ^A.  I  could  not  say 
offhand ;  I  think  it  was,  but  I  am  not  sure. 

Q.  He  was  the  man  who  was  on  the  stand  awhile  ago  and  em- 

floyed A.  I  would  not  want  to  say  that.  *  I  have  the  papers,  and 
can  find  out  for  you.  My  recollection  is  that  there  is  a  JPetersen 
fill  there,  or  what  is  known  as  "  Petersen's  fill,"  but  whether  Peter- 
sen was  the  individual  who  had  the  lease  that  was  sold  to  a  man 
named  Mumford,  I  do  not  know. 
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Q.  You  know,  as  a  matter  of  fact,  do  you  not,  that  the  old  fills 
along  the  gravity  railroad  were  abandoned  by  the  Pennsylvania  Coal 
Co.  many  years  ago? — A.  I  do. 

Q*  And  that  when  they  abandoned  the  fills  they  lost  possession  of 
them  ? — ^A.  I  do  not  know  that  as  a  matter  of  fact. 

Q.  Well,  did  anybody  else  claim  this  fill  or  did  you  get  a  lease 
from  anybody  else  besides  the  Pennsylvania  Coal  Co.? — ^A.  I  did  not 
get  any  lease.    Mr.  Mumford  and  otners  had  a  lease. 

Q.  Did  you  see  the  lease? — A.  I  saw  the  lease — or  my  attorney 
saw  the  lease. 

Q.  Whom  was  it  from;  who  made  the  lease? — ^A.  The  Pennsyl- 
vania Coal  Co.  made  the  lease. 

Q.  To  whom? — ^A.  You  say  it  was  to  Mr.  Petersen.  I  can  not 
give  you  the  name  now. 

Q.  I  ask  you  if  it  was  not  Petersen ;  and  Petersen  leased  or  deeded 
it  to  some  trustees,  did  he  ? — A.  No ;  he  leased — ^no ;  Mr.  Petersen  did 
not  lease  to  anybody.  To  be  perfectly  frank  with  you,  I  have  for- 
gotten entirely.  I  nave  the  papers,  if  you  would  like  me  to  give 
those  names ;  I  could  give  that  to  you  from  the  papers. 

Q.  Have  you  them  here? — ^A.  Upstairs;  yes,  sir. 

Q.  I  will  be  glad  to  see  them  after  you  stand  aside,  to-night.  Do 
you  know  anything  about  the  title  to  the  old  gravity  fill? — ^A.  I  do 
not. 

Q.  You  do  not  know  what  interest  the  Pennsylvania  Coal  Co. 
had  in  it  after  it  was  abandoned,  but  you  do  know  it  was  abandoned 
by  them  years  ago? — ^A.  I  do  know  that  from  general  knowledge. 

Redirect  examination  by  Mr.  Worthington  : 

Q.  You  do  know  that  this  lease  under  which  this  operation  was  to 
be  carried  on  was  a  lease  from  the  Pennsylvania  Coal  Co.  ? — ^A.  Part 
of  the  lease;  yes. 

Q.  Is  it  not  a  fact  that  the  dump  was  called,  not  the  Petersen 
dump,  but  the  Patterson  dump;  was  not  that  the  damp? — ^A.  No;  the 
Patterson  fill  is  the  name  j  I  Know  that. 

Q.  What  kind  of  material  was  the  fill  ? — ^A.  It  was  all  culm. 

Q.  It  was  culm? — ^A.  Yes.  But  I  do  not  believe  the  lease  was  in 
Mr.  Petersen's  name,  as  I  recollect  it. 

Becross-examination  by  Mr.  Manager  Webb: 

Q.  How  far  is  this  fill  from  the  railroad? — ^A.  About  2  miles. 

Q.  What  railroad? — A.  From  the  Erie  road. 

Q.  (By  Mr.  Wobthington.)  Was  the  coal  that  was  made  from 
the  fill  shipped  by  the  Erie? — ^A.  Yes.  The  washery  is  on  the  Erie. 
The  culm  is  moved  to  the  washery. 

Q.  (By  Mr.  Mana^r  Webb.)  I  will  ask  you  if  you  do  not  know 
that  it  is  a  universal  policy  oi  the  coal-owning  roads  in  Pennsyl- 
vania not  to  sell  or  lease  their  properties? 

Mr.  Wobthington.  I  object  to  that  as  not  being  cross-examina- 
tion. ^  I  did  not  ask  him  anything  about  that.  I  h&  that  the  cross- 
examination  be  confined  to  the  subject  to  which  the  direct  examina- 
tion was  addressed. 

The  P^EsmiNG  Officeb.  The  point  is  well  taken. 

Mr.  Manager  Webb.  That  is  ail  we  care  to  ask  him. 
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Q.  (By  Mr.  Wobthington.)  I  will  ask  you  one  other  question. 
Are  you  the  Mr.  Meeker  of  the  Meeker  case  tnat  we  have  heard  some- 
thing about,  before  the  Interstate  Commerce  Commission? — ^A.  Yes, 
sir. 

Mr.  WoRTHiNGTON-  That  is  all. 

The  Witness.  May  I  be  excused? 

Mr.  WoBTHiNQTON.  Y^ ;  so  far  as  we  are  concerned. 

The  Presiding  Officer.  Is  it  desired  that  this  witness  should  be 
retained  for  any  purpose? 

Mr,  Manager  Webb.  Yes,  sir;  it  is,  Mr.  President. 

The  Presiding  Offioee.  The  witness  will  be  temporarily  excused, 
but  not  finally  discharged. 

Mr.  WoRTHiNGTON.  If  after  reading  the  papers  the  managers  do 
not  want  him,  he  may  be  discharged  so  far  as  we  are  concerned.  He 
need  not  wait  on  our  account. 

Mr.  Manager  Webb.  Very  well,  then ;  the  arrangement  is  satisfac- 
tory. 

Moritz  Richard  Hellbut,  having  been  duly  sworn,  was  examined 
and  testified  as  follows : 

Q.  (By  Mr.  Worthington.)  Please  give  us  your  full  name. — 
A.  Moritz  Richard  Hellbut. 

Q.  Where  do  you  live  ? — ^A.  Red  Bank,  N.  J. 

Q.  What  is  your  business? — ^A.  Coal  business. 

Q.  What  branch  of  the  coal  business? — ^A.  Selling  coal. 

Q.  How  long  have  you  been  engaged  in  that  business? — ^A.  Nearly 
all  my  life;  for  25  years. 

Q.  Did  you  have  an^  connection  with  the  proposed  purchase,  in 
the  year  1911,  of  what  is  known  as  Packer  No.  3  dumpi — ^A.  I  did. 

Q.  Near  the  Oxford  washery? — ^A.  I  did. 

Q.  Tell  us  about  that,  please. — ^A.  I  wab  trying  to  get  a  dump  for 
Robertson,  Haydon  &  Co.,  the  firm  in  which  I  was  interested,  and  I 
tried  to  find  a  good  dump.  I  was  told  about  this  dump  through  a 
man  named  T.  H.  Jones. 

Q.  T.  H.  Jones? — A.  T.  H.  Jones.  He  wrote  me  a  letter  about 
it,  and  I  told  him  that  if  the  dump  was  as  he  represented  it  I  could 
Giid  him  some  money  to  get  this  aump.  He  asked  me  then,  on  the 
20th  of  December  last  year,  to  come  to  Scranton  with  my  party  and 
see  Judge  Archbald  about  it,  who  was  partly  interested  in  tnis  dump. 
We  got  to  Scranton  and  saw  the  judge  at  his  ofiice  in  Scrantcm  that 
evening.  We  spoke  over  the  proposition,  talked  it  all  over,  and  de- 
cided to  go  the  next  day  up  to  Shenandoah,  where  the  dump  is,  and 
inspect  it.    After  we  inspected  it  we  considered 

Q.  Who  inspected  it  with  you  ? — A.  Mr.  Farrell  was  with  me,  and 
Mr.  Jones,  and  Mr.  Farrell^  son,  and  we  measured  the  dump  and 
found,  I  think,  it  was  about  700  square  feet.  We  considered  tnat  it 
was  a  safe  proposition  to  put  in  the  amount  of  money  that  was  to  be 
required  to  build  the  washery. 

Q.  You  say.  "We  considered  it  a  safe  proposition.''  Whwn  do 
you  mean  by  "  we  "  ? — ^A.  Mr.  Farrell  asked  my  advice  on  it  That 
IS  the  reason  I  say  "  we." 

Q.  And  you  did  agree,  then,  to  put  in  the  money  ? — A.  Yes. 

Q.  What  were  you  to  get  for  your  money  ? — A.  Mr.  Farrell  put  in 
also  some  money,  and  he  was  to  get  20  per  cent  of  the  profits  of  the 
company  and  6  per  cent  on  his  money. 
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Q.  And  the  rest  was  to  go  to  whom? — ^A.  The  rest  was  to  m  to  the 
stockholders.  Mr.  Jones  proposed  to  ^ve  him  a  share  of  the  stocky 
but  he  said  he  would  not  take  it.  He  said  he  did  not  want  any  stock ; 
only  wanted  a  profit  in  the  company. 

Q.  He  did  not  want  to  become  a  stockholder? — ^A.  He  did  not 
want  to  become  a  stockholder. 

Q.  Do  you  know  of  other  transactions  of  that  kind — ^I  mean  where 
'  one  person,  or  a  set  of  persons,  find  a  coal  property  and  other  persons 
put  up  all  the  money  necessary  to  operate  it? — ^A.  I  am  interested 
in  another  one  now  where  exactly  the  same  thing  happened. 

Q.  Where  is  that? — ^A.  At  Hawley,  Pa. 

Q.  In  a  general  way,  what  is  the  extent  of  that  operation ;  is  that 
a  large  or  small  operation? — ^A.  Quite  a  large  one,  considerably  more 
than  $30,000. 

Q.  And  from  what  company  or  concern  does  that  property  come? — 
A.  In  some  part  directly  from  the  Pennsylvania  Coal  CJo.  and  in 
some  part  from  sublessees  of  the  Penn^lvania  Coal  Co. 

Q.  Is  that  the  operation  in  which  Mr.  Farrell  is  interested  with 
you,  too? — ^A.  Yes. 

Q.  And  as  to  which  he  has  testified? — Yes;  I  guess  he  has. 

Q.  Do  you  know  through  what  party  or  parties  fliat  interest  comes 
from  the  JPenhsylvania  Coal  Co.  ? — ^A.  I  think  through  Mr.  Petersen. 

Q.  You  think  through  Petersen? — ^A.  I  think  so,  but 

Q.  You  know  Mr.  Petersen  has  been  on  the  stana  ? — ^A.  Yes. 

Q.  Is  that  ihe  man? — ^A.  Yes;  that  is  the  man. 

Q.  Do  you  know  of  any  other  cases  of  this  kind,  where  one  person 
or  party  finds  the  property  and  gets  somebody  else  to  put  up  the 
money? — ^A.  I  know  of  Mr.  Meeker 

Q.  Do  you  know  of  any  others  ? — ^A.  I  only  have  heard  about  other 
cases.    I  could  not  say  positively. 

Q.  Do  you  know  of  a  case  in  which  a  man  named  Hildebrand  was 
concerned  ? — A.  His  case  is  a  little  different  from  that    We  had  a 


case 

Mr.  Manager  Webb.  Never  mind  about  that  unless  the  counsel 
wante  it. 

Mr.  WoRTHiNGTON.  No ;  I  do  not  care  about  troubling  you  about 
that,  Mr.  Hellbut 

Q.  (By  Mr.  Worthinoton.)  I  want  to  know  if  anything  was  said 
at  the  meeting  where  you  met  Judge  Archbald,  or  at  any  other*  tiitie, 
for  that  matter,  hj  anybody,  about  keeping  quiet  the  fact  that  Judge 
Archbald  was  an  mterested  ^arty  in  this  transaction? — A.  Not  at  all. 

Mr.  Worthinoton.  That  is  all,  Mr.  Manager. 

Cross-examination  by  Mr.  Manager  Webb: 

Q.  The  reason  why  you  put  your  monev  in  it  was  because  Judge 
Archbald  was  one  of  the  incorporators  ? — ^A.  I  did  not  put  my  money 
in.    You  mean  Mr.  Farrell. 

Q.  You  found  the  man  who  put  his  money  in  ? — ^A.  Yes. 

Q.  That  is  the  reason  why  ne  put  his  money  into  the  proposi- 
tion?— ^A.  Oh,  no. 

Q.  Because  Judge  Archbald  was  interested  in  it? — ^A.  No,  sir;  he 
did  not  put  his  money  in  for  that  reason.  He  put  it  in  because  he 
thought  the  proposition  was  a  good  one. 
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Q.  But  he  had  to  have  somebody  back  of  the  proposition  before  he 
would  get  his  money  out  of  it? — A,  He  had  full  security.  We  had  to 
hold  the  stock  in  escrow  until  all  his  money  was  paid  back.  The 
whole  stock  was  in  escrow  until  his  money  was  paid  back  at  20  cents 
a  ton,  with  interest. 

Q.  I  understood  that  Mr.  Jones  found  you  and  you  found  Mr. 
Farrell  and  Mr.  Farrell  furnished  the  money.  Is  that  right? — ^A. 
That  is  right. 

Q.  You  spoke  about  a  fill  containing  something  like  200,000  tons. 
Is  that  one  of  the  old  gravity  railroad  fills? — ^A.  Yes;  one  of  the  old 
gravity  railroad  fills. 

Q.  One  of  the  old  fills  that  the  Pennsylvania  Coal  Co.  aban- 
doned?— ^A.  It  is  12,  18,  and  14,  and,  I  thinx,  15,  too. 

Q.  An  abandoned  gravity  fill? — A.  Yes;  an  abandoned  gravity 
fin;  one  of  the  best  coals  in  the  market. 

Q.  Abandoned  35  or  40  years  ago? — ^A.  Abandoned,  I  think,  30 
years  ago,  about. 

Q.  Do  you  not  know  that  the  Pennsjlvania  Coal  Co.  does  not  own 
the  land  or  the  coal  that  you  are  workmg  now  ? 

Mr.  WoBTHiNGTON.  I  submit  this  witness  can  hardly  be  expected  to 
know. 

Mr.  Webb.  I  ask  him  if  he  does,  and  he  can  answer  tBat.' 

The  PKKsmiNG  Officer.  It  is  put  interrogatively. 

The  Witness.  May  I  have  that  question  asked  again? 

Q.  (By  Mr.  Manager  Webb.)  Do  you  not  know  that  the  Pcnn- 

S^lvania  Coal  Co.  does  not  now  own  either  the  land  on  which  this 
11  is  or  the  culm  in  it? — ^A.  No;  I  do  not. 

Q.  You  do  not  know  whether  it  owns  it  or  not? — ^A.  I  am  told — 
and  I  have  leased  of  the  Pennsylvania  Coal  Co.,  I  have  seen  a  lease 
of  the  Pennsylvania  Coal  Co.  where  they  claimed  to  own  it. 

Q.  They  claimed  to  own  it? — A.  Yes. 

Q.  And  the  lease  that  you  have  is  through  this  man  Petarsen, 
who  has  been  employed  by  them  for  25  years? — ^A.  I  have  not  the 
Jiease  from  Petersen;  I  have  the  lease  from  the  Pennsylvania  Coal 
Co.    Mr.  Beyea  signed  the  lease,  as  land  agent. 

Q.  How  does  Mr.  Petersen  figure  in  it  ? — ^A.  There  was  some  part 
of  the  fills  which  was  sublet  locaUy,  and  he  got  them  all  together  so 
as  to  make  a  tonnage  which  womd  justify  building  a  washery  to 
fake  care  of  any  amount  of  coal. 

Q.  Have  you  a  lease  from  Petersen? — ^A.  We  have  no  lease  from 
Peterson. 

Q.  What  has  he  to  do  with  or  did  he  have  to  do  with  the  forming 
of  the  company? — A.  The  forming  of  the  company  he  had  nothing 
to  do  with. 

Q.  How  did  he  figure  in  the  transaction,  then?  You  spoke  of  him 
awhile  ago. — A.  Mr.  Petersen  fierured  in  tne  transaction  in  this  way: 
He  has  gotten  together  from  four  or  five  people  there  the  leases  which 
they  owned. 

Q.  Four  or  five  people,  you  say? — ^A.  Yes;  four  or  five  diffeirent 
people,  the  leases  which  they  owned. 

Q.  And  Petersen  leases  to  you  ? — ^A.  No.  He  had  the  people  tarn 
Ihe  leases  over  to  us  direct    Mr.  Petersen  is  not  in  it  at  all. 

Q.  He  turns  these  leases  over  to  you  directly? — ^A.  Yes. 
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Q.  And  if  the  Pennsylvania  Coal  Co.  had  any  interest  they  have, 
leased  that  to  you,  too  { — ^A.  They  approve  the  leases  and  they  were 
turned  over  to  us. 

Q.  Do  you  not  know  that  those  individuals  that  leased  to  Petersen 
owned  the  land,  and  because  the  Pennsylvania  Coal  Co.  abandoned 
it  35  or  40  years  ago  they  also  abandoned  their  riffht  to  the  culm,  and 
those  individuals  own  both  the  culm  and  the  land  ? — ^A.  That  is  new 
to  me. 

Q.  Do  you  know  what  proportion  the  Pennsylvania  Coal  Co.  claima 
in  the  bank — what  interest  they  claim  ? — ^A.  Wnat  interest,  you  mea% 
they  own  in  the  land? 

Q.  I  want  to  know  if  you  know  what  interest  the  Pennsylvania 
Coal  Co.  claims  in  this  old  gravity  fill  that  you  are  working. — ^A. 
That  they  own  it  all. 

Q.  What  interest  do  the  individuals  have  who  give  you  the  lease  ?— 
A.  They  did  not  claim  to  own  anything.  The  Pennsylvania  Coal 
Co.  has  the  right  of  way.  as  I  understand,  on  each  side  for  25  feet. 
They  own  the  actual  land,  I  am  told. 

Q.  What  did  the  individual  own! — ^A.  The  individual  had  a  lease^ 
from  the  Pennsylvania  Coal  Co. 

Q.  When  were  these  leases  made? — A.  Ten  years  ago,  I  think; 
some,  eight  years  ago.    They  screened  it  locally  with  hand  screens' 
for  local  consumption,  and  left  everything  below  pea,  and  even  pea,' 
in  that  screening. 

Q.  Then  if  individuals  were  leased  this  fill  by  the  Pennsylvania 
Coal  Co.,  and  you  owned  the  individuals'  leases,  why  did  the  Penn- 

?4vania  Coal  Co.  make  you  a  lease  direct? — A.  On  part  of  it  the; 
enni^lvania  Coal  Co.  did  not  have  any  leases  ffiyen  out. 

Q.  What  part?    That  is  what  T  asked  you  awhile  ago. — A.  I  think 
it  was  the  twelfth  level.    I  will  have  to  look  that  up.    And  the  thir-  ' 
teenth  and  fourteenth  plane.  ^ 

Q.  What  proportion,  in  decimal  figures,  would  that  be  of  the  dump, , 
if  you  Ibiow? — A.  I  never  have  figured  it  all  together.    I  did  not 
figure  it  especially,  you  know. 

Q.  All  you  know  is,  then,  that  the  Pennsylvania  Coal  Co.  claimed 
an  interest  in  the  fill;  you  do  not  know  what  it  is? — A,  I  know  we 
have  the  fill  from  the  Pennsylvania  Coal  Co.  direct  and  the  re-lease 
from  others,  with  the  consent  of  the  Pennsylvania  Coal  Co.,  which  is 
required. 

Mr.  Manager  Webb.  All  rieht,  sir;  stand  aside.  »  : 

Q.  (By  Mr.  Wortiiington.)  Who  do  you  say  signed  the  lease  f6r< 
the  Pennsylvania  Coal  Co.? — A.  Mr.  Beyea,  the  land  agent. 

Q.  (By  Mr.  Manager  Webb.)  Have  you  that  lease  with  you?— ^.• 
A.  No.  There  is  a  set  of  leases.  There  is  not  only  one  lease;  there.; 
are  quite  a  few  leases. 

Mr.  Manager  Webb.  All  right,  sir.     Stand  aside. 

The  Presiding  Officer.  Is  there  a  desire  to  retain  this  witness? 

Mr.  WoRTHiNGTON.  No,  sir.  '^ 

The  Presiding  Officer.  He  may  be  finally  excused. 

Mr.  WoRTHiNGTON.  The  examination  of  the  next  witness  will  prob-^ . 
ably  take  somewhat  longer  than  the  time  we  have  remaining  before 
6  oVlock.  ^  ^  . 

The  Presiding  Officer.  It  lacks  three  minutes  of  the  adjoumincr 
time,  or  two  minutes  and  a  half.    What  is  the  pleasure  of  the  Senate! 
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.  Mr.  Nbu8on.  I  offer  the  following  order  • 

The  Pbesiding  Officer.  The  Senator  from  Minnesota  offers  the 
following  order,  which  will  be  read  by  the  Secretary. 
The  Secretary  read  as  follows: 

Ordered^  That  the  proceedings  in  this  case  printed  in  pamphlet  form  be  In- 
dexed and  bound  for  the  use  of  the  Senate  during  the  holiday  recess  of  Oom- 
^ess,  ready  to  be  furnished  Senators,  managers,  and  counsel  for  the  recq;>ondent 
by  the  2d  of  January,  1913. 

The  Presiding  Officer.  The  Chair  will  state  for  the  information 
of  the  Senate  that  the  committee  which  has  had  charge  of  the  details 
of  this  proceeding  has  already  had  a  clerk  engaged  in  the  work  of 
indexing.  In  view  of  that  fact,  it  may  not  be  necessary  that  the  full 
order  be  adopted  as  written  unless  it  is  made  to  cover  the  work  al- 
ready done. 

Mr.  Nelson.  It  will  cover  that,  Mr.  President. 

The -Presiding  Officer.  The  question  is  on  the  adoption  of  the 
order  just  read.    Is  there  objection? 

Mr.  Keed.  Is  it  not  possible  to  have  the  time  of  delivery  shortened, 
80  that  we  can  have  that  record  to  read  before  the  Senate  reconvenes 
and  the  trial  is  resumed?  Will  it  not  be  possible  to  have  it  delivered 
five  or  six  days  sooner  than  the  time  stated  ? 

Mr.  Nelson.  I  do  not  know  as  to  that.  I  presume  it  can  be  printed 
as  soon  as  it  is  readj.  The  object  is  to  have  these  loose  copies  bound 
in  a  book  with  an  index  for  our  use.  I  will  ask  to  have  the  words 
^*  as  soon  as  possible  "  substituted  for  the  words  "  by  the  2d  of  Janu- 
ary, 1918." 

The  Presiding  Officer.  Is  there  objection  to  the  adoption  of  the 
order  as  modified?  If  not,  it  will  be  considered  as  unanimously  or- 
dered by  the  Senate. 

The  hour  of  6  o'clock  has  arrived,  and  the  Senate  sitting  for  the 
trial  of  the  Articles  of  Impeachment  stands  adjourned  until  1  o'clock 
and  30  minutes  p.  m.  to-morrow. 

The  managers  on  the  part  of  the  House  of  Representatives  and 
the^pondent  and' his  counsel  retired. 
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In  the  Senate  of  the  United  States. 

The  Presiding  Officer  (Mr.  Bacon)  having  announced  that  the 
time  had  arrived  for  the  consideration  of  the  articles  of  impeach- 
foent  against  Robert  W.  Archbald,  the  respondent  appeared  with 
his  counsel,  Mr.  Worthington,  Mr.  Simpson,  Mr.  Robert  W.  Arch- 
bald,  jr.,  and  Mr.  Martin. 

The  managers  on  the  part  of  the  House  of  Representatives  ap- 
peared in  the  seats  provided  for  them. 
,   The  Sergeant  at  Arms  made  the  usual  proclamation. 

Mr.  Jones.  I  suggest  the  absence  of  a  quorum. 

The  PREsmiNG  Officer.  The  Senator  irom  Washington  suggests 
the.  absence  of  a  quorum.    The  Secretary  will  call  the  roll. 
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The  Secretary  called  the  roll,  and  the  following  Senators  answered 
to  their  names: 

Present:  Ashurst,  Bacon,  Bailey,  Borah,  Bourne, Brandegee,Bris- 
tow,  Brown,  Bryan,  Bumham,  Burton,  Catron,  Chamberlain,  Chil- 
ton, Clapp,  Crawford,  Curtis,  Fletcher,  Gallinger,  Gronna,  Hitch- 
cock, Jackson,  Johnson  of  Maine,  Johnston  of  Alabama,  Jones,  La 
Follette,  Lodge,  McCumber,  Martin  of  Virginia,  Martine  of  Jf ew 
Jersey,  Myers,  Ifelson,  Newlands.  O'Gorman,  Oliver,  Owen,  Page, 
Paynter,  Penrose,  Perkins,  Perky,  Poindexter,  Pomerene,  Reed, 
Root,  Sanders,  Smith  of  Arizona,  Smith  of  Greorgia,  Smith  of  South 
Carolina,  Sutherland,  Swanson,  Thornton,  Townsend,  Warren,  Wet- 
more,  and  Williams--66. 

The  PuBsmiKG  Officer.  On  the  call  of  the  roll  of  the  Senate,  56 
Senators  have  responded  to  their  names.  A  quorum  of  the  Senate 
is  present  The  Secretary  will  read  the  Journal  of  the  last  sitting 
of  the  Senate  as  a  Court  of  Impeachment. 

The  Secretary  read  the  Journal  of  Wednesday's  proceedings  of 
the  Senate  sitting  as  a  Court  of  Impeachment. 

The  PRESmiNG  Officer,  Are  there  any  inaccuracies  in  the  Jour- 
nal? If  not,  it  will  stand  approved.  Counsel  for  the  respondent 
will  proceed. 

Mr.  WoRTHiNGTON.  I  wish  to  call  attention  to  an  error  in  ^he 
record  of  the  proceedings  of  day  before  yesterday,  on  page  726  of 
the  Congressional  Record,  in  an  expression  by  the  witness  Knapp. 
As  it  reads  it  says :  ^^  I  remember  that  Capt.  May  said  to  me  often, 
as  I  supposed,"  etc.  It  ^ould  read :  '^  I  remember  that  Capt.  May 
said  to  me  after,"  etc.  I  may  say  that  I  have  called  the  attention  of 
the  official  reporters  to  this,  and  they  have  shown  me^  by  producing 
the  copy  sent  to  the  Government  Printing  Office,  that  it  was  an  error 
made  m  the  Printing  Office.  The  context  shows  clearly  what  was 
meant  and  that  it  is  an  error. 

Mr.  Mana^r  Clayton.  It  occurs  on  page  726,  in  the  second 
column,  a  little  above  the  middle  of  the  page,  and  I  think  it  is  clearly 
an  error  and  that  the  correction  ought  to  be  made. 

The  Presiding  Officer.  The  correction  will  be  made  in  the  per- 
manent Record. 

John  W.  Peale,  being  duly  sworn,  was  examined  and  testified  as 
follows : 

Q.  (By  Mr.  Worthington.)  State  your  full  name. — ^A.  John  W. 
Peale. 

Q.  Where  do  you  live  ? — ^A.  New  York  City. 

Q.  What  is  your  business  ? — A.  Coal  business. 

Q.  In  what  branch  of  the  coal  business?— A.  In  both  branches, 
anthracite  and  bituminous. 

Q.  Do  you  mine,  or  buy  or  sell,  or  what? — ^A.  We  buy  and  sell 
anthracite  and  mine  bituminous. 

Q.  Do  you  know  the  respondent  here.  Judge  Archbald  ? — ^A.  Yes, 
sir. 

Q.  And  do  you  know  John  Henry  Jones,  who  has  been  a  witness 
here? — ^A.  Yes,  sir.    I  met  both  of  them  on  Monday  of  this  week. 


1014  IMPEACHMENT  OF  ROBEBT  W.  AROHBALD. 

Q,  I  wish  to  show  you  some  correspondence  and  see  if  you  can 
identify  it.  In  the  first  place,  I  show  you  a  letter  dated  March  8, 
1911,  purporting  to  have  been  written  by  John  Henry  Jones  to  you. 
I  a?k  you  whether  you  can  identify  that  letter. — ^A.  Yes,  sir. 

Q.  Did  you  receive  that  letter  from  John  Henry  Jones  about  the 
time  it  bears  date  ? — ^A.  Yes,  sir. 

Mr.  WoRTHiNGTON.  I  ask  to  have  it  marked  for  identification. 

Q.  (By  Mr.  Worthington.)  Please  look  at  the  letter  I  show  you, 
dated  Mjarch  23,  1911,  purporting  to  be  from  Judge  Archbald  to 
you,  and  state  whether  or  not  you  received  that  letter  from  him 
about  the  time  it  bears  date. — ^A.  (After  examination.)  Yes,  sir- 
Mr.  Worthington.  Let  the  letter  be  marked  for  identification. 

Q.  (By  Mr.  Worthington.^  Please  look  at  what  purports  to  be  a 
carbon  copy  of  a  letter  dated  March  30,  1911,  addressed  to  Judge 
Archbald,  and  let  me  know  whether  that  is  a  carbon  copy  of  a  letter 
which  you  sent  to  Judge  Archbald  about  that  time. — ^A.  (After  ex- 
amination.) Yes,  sir. 

Mr.  Worthington.  I  ask  that  that  be  marked,  please. 

Q.  (By  Mr.  Worthington.)  Finally,  I  show  you  a  letter  dated 
April  29,  1911,  purporting  to  be  from  John  Henry  Jones  to  you, 
and  ask  you  whether  you  received  that  letter  from  the  writer  aboat 
the  time  it  bears  date. — ^A.  ^ After  examination.)  Yes,  sir. 

Mr.  Worthington.  Let  tnat  be  marked,  please.  I  now  offer  these 
four  letters  in  evidence. 

Mr.  Manager  Siisrung.  We  desire  to  read  them  first. 

The  Presiding  Officer.  If  counsel  has  other  questions  to  put  to 
this  witness,  he  may  proceed  while  the  managers  are  examining  the 
letters. 

Mr.  Worthington.  Very  well. 

Q.  (By  Mr.  Worthington.)  Mr.  Peale,  have  you  any  knowledge, 
as  a  man  in  the  business  in  which  you  say  you  have  been  engaged, 
with  respect  to  transactions  relating  to  the  purchase  of  coal  prop- 
erty in  the  anthracite  region  about  Scranton,  where  some  persons 
put  up  all  the  cash  and  the  persons  who  merely  find  the  property 
share  with  the  other  persons  m  the  ultimate  profits  of  the  venture? 

Mr.  Manager  Sterling.  We  object  to  this  line  of  examination 
as  wholly  immaterial.  It  is  wholly  immaterial  what  they  do  in 
other  cases. 

The  Presiding  Officer.  The  Chair  would  suggest  to  counsel  that 
that  testimony  has  been  adduced  from  a  number  of  witnesses  and  so  far 
has  not  been  contested  by  the  managers.  There  ought  to  be  a  limi- 
tation to  evidence  of  that  kind.  It  could  be  continued  indefinitely. 
Counsel  will  recognize  that  fact. 

Mr.  Worthington.  This  is  the  last  witness  we  expect  to  examine 
on  this  subject.    If  the  managers  will  say 

The  Presiding  Officer.  With  that  statement  by  counsel,  the  Chair 
suggests  that  he  ask  the  same  question  that  he  asked  other  witnesses 
as  to  the  practice. 

Mr.  Worthington.  Very  well.  I  asked  him  in  the  first  place  if 
he  knew  of  any;  and  then  I  was  going  to  ask  him  how  many. 

Q.  (By  Mr.  Worthington.)  Will  you  state  whether  you  have 
personal  knowledge  of  any  such  transactions? — A.  Yes,  sir. 

Mr.  Manager  Sterling.  We  object. 
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The  Presiding  Officer.  The  manager  objects.  What  is  the 
objection  ? 

Mr.  Manager  Sterling.  On  the  ground  that  it  is  not  at  all  mate- 
rial  in  this  case  what  was  done  in  reference  to  other  cases. 

The  Presiding  Officer.  Similar  testimony  has  been  elicited  frcxn 
a  number  of  other  witnesses.  We  would  have  to  go  back  and  rule 
it  all  out  if  the  objection  were  insisted  upon  and  sustained. 

Mr.  Manager  Sterling.  If  I  am  not  mistaken,  the  Chair  yester- 
day  ruled  against  this  kind  of  testimony. 

The  Presiding  Officer.  No;  the  testimony  was  admitted.  The 
Chair  did  suggest  that  it  would  be  better  for  counsel  to  inquire  of 
the  witness  to  what  extent  he  had  known  that,  in  order  that  the 
Senate  mi^ht  judge  whether  or  not  it  was  general  rather  than  to 
have  the  witness  testify  that  it  was  general.  That  was  the  extent  of 
the  ruling. 

Mr.  Manager  Sterling.  I  will  say  that  while  we  know  nothing 
about  it  and  contend  that  it  is  wholly  immaterial,  we  are  willing 
to  admit  that  other  cases  of  that  kind  have  occurred;  how  many,  I 
do  not  know.  I  do  not  suppose  the  witness  knows  how  many.  If 
the  Chair  holds  that  it  is  competent,  we  are  willing  to  say  now 
that  we  have  no  doubt  it  has  been  done  in  other  cases. 

Mr.  WoRTHiNGTON.  We  started  out  on  this  inauiry  by  asking  the 
witnesses  if  it  was  the  custom^  as  customs  are  known,  and  it  was 
ruled  that  we  could  not  ask  about  the  general  custom,  but  had  to 
bring  out  particular  instances — ^how  many*  they  knew  of — ^and  that 
is  why  we  are  pursuing  this  line  of  inquiry. 

Mr.  Manager  Sterling.  May  I  ask  counsel  what  is,  the  purpose 
of  this  testimony  { 

Mr.  Worthington.  Evidence  is  offered  on  the  part  of  the  man* 
agers  and  in  one  of  the  articles  of  impeachment,  article  No.  8,  that 
Judge  Archbald,  in  connection  with  John  Henry  Jones,  Mr.  Bell, 
and  Mr.  Petersen^  had  entered  into  an  arrangement  by  which  they 
were  to  get  considerable  interest  in  Packer  No.  3  dump  without 
puttingup  any  money. 

The  Fresidino  Officer.  The  Chair  will  permit  the  question  unless 
the  managers 

Mr.  Manager  Steeling.  Will  the  Chair  hear  me  just  briefly  on 
that  point?    I  do  not  want  to  unnecessarily  take  time. 

That  does  not  go  to  the  question  which  is  involved  in  this  count 
at  all.  What  Mr.  Petersen  and  John  Henry  Jones  might  have  done 
and  what  they  did  do  I  have  no  doubt  was  perfectly  proper  in  this 
transaction.  Those  gentlemen  are  private  citizens,  and  they  had  a 
right  to  go  to  the  Lehigh  Valley  Railroad  Co.  or  any  other  com- 
pany they  saw  fit  and  persuade  the  railroad  company  to  sell  them 
this  property,  and  it  would  not  constitute  an  offense.  It  would  not 
constitute  even  bad  practice  in  a  private  citizen.  But  for  Judge 
Archbald  to  do  it,  being  a  jud^e  and  using  his  influence  to  persuade 
railroad  companies  to  do  this,  is  the  offense  charged  in  this  count. 

Now,  unless  Mr.  Worthington  can  prove  that  it  is  the  practice  and 
the  custom  among  judges  in  Pennsylvania  and  elsewhere  to  make 
transactions  of  this  kind,  the  evidence  does  not  relate  to  the  count 
at  all.    For  that  reason  we  object. 
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The  Presidiko  Officer.  The  Chair  thinks  the  suggestions  of  coun- 
sel address  themselves  to  the  question  of  the  weight  which  shall  bo 
given  to  the  testimony  and  the  effect  of  it  rather  than  to  its  ad- 
missibility.   The  testimony  is  admitted. 

Q.  (By  Mr.  Worthington.)  State  how  many  such  transactions 
you  had  had  personal  knowledge  of,  Mr.  Peale. — ^A.  I  have  advanced 
the  money  myself  twice,  and  I  know  of  several  other  instances. 

Q.  May  I  ask  if  with  one  of  those  the  Marian  Coal  Co.  had  any- 
thing to  do  ? — ^A,  Yes,  sir. 

Q.  What  was  that? — ^A.  I  advanced  the  Marian  Coal  Co.  $35,000. 

Q.  Was  that  dump  in  operation  when  you  purchased  it? — ^A.  I 
did  not  purchase  it.    I  loaned  $35,000. 

Q.  You  loaned  the  money  to  operate  it? — ^A,  Yes,  sir. 

Mr.  Manager  Sterling.  Is  that  all  ? 

Mr.  Worthington.  That  is  all  on  that  point.  I  want  now  to  read 
these  letters  in  evidence. 

Mr.  Manager  Sterling.  We  object  to  them  as  immaterial. 

Mr.  WoRTHiNGix)N.  Let  me  have  the  letters. 

Mr.  Manager  Sterling.  Mr.  Webb  has  them  now. 

We  think  they  are  not  material  at  all,  but  we  withdraw  any  ob- 
jection to  them  if  it  will  save  time. 

Mr.  Worthington.  We  do  not  consider  it  material  whether  the 
managers  think  the  letters  are  material  or  not. 

The  Presiding  Officer.  The  letters  will  be  read  from  the  desk. 

The  Secretary  read  as  follows : 

U.  S.  S.  Bzhuht  X. 

t J.  HeniT  Jones,  expert  reports  famished  on  timber,  robber,  and  plantations,  818  Twelfth 

Avenae.] 

SCBANTON,  Pa.,  March  8, 1911. 
Mr.  John  W.  Peale, 

No,  1  Broadway,  New  York  City, 

Dbab  Sib  :  In  reply  to  yours  to  hand  would  say  that  the  coal  dump  referred 
to  is  a  going  concern.  I  give  you  the  following  detail:  It  is  estimated  that 
there  is  from  800,000  to  400,000  merchantable  coal  in  the  dump.  There  is  a 
Washery  on  the  property  with  a  capacity  of  600  tons  per  day.  They  are  now 
shipping  20  cars  daily.  The  property  would  be  delivered  free  from  d^t  for 
the  sum  of  $75,000. 

Tlie  owners  feel  they  would  not  care  to  have  it  generally  known  in  the  trade 
that  their  property  Is  on  the  market,  therefore  would  like  our  parties,  if  inttf- 
Bsted,  to  act  for  themselves  and  not  go  from  place  to  place  offering  same  for 
sale.    We  have  assured  them  that  this  would  not  be  done. 

I  would  like  to  have  you  call  at  Judge  R.  W.  Archbald's  office  in  the  Federal 
building,  Scranton,  at  your  earliest  convenience  or  have  some  one  delegated 
to  do  so,  and  the  Judge  would  go  into  the  matter  of  negotiations  with  yon  at 
once,  he  having  the  power  to  sell. 

The  property  is  located  not  far  from  Shamokin,  or  Shenandoah.  It  la 
really  first  class. 

Yours,  very  truly,  J.  Henbt  Joiceb. 

U.  S.  S.  Exhibit  T. 

tR.  W.  Archbald,  district  Judge,  United  States  courts,  middle  district  of  Pennsylvania, 

Scranton.] 

SoBAinx>R,  March  25,  191L 
Jno.  W.  Peale,  Esq. 

Deab  Sib:  I  regret  to  learn,  through  your  letter  to  Mr.  Jno.  Henry  Jones* 
of  this  city,  that  I  was  out  when  you  called  to  see  me  about  the  calm-diimp 
washery,  about  which  he  wrote  you  recently.    This  dump  is  located  at  Shaft, 
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near  Shenandoab,  Pa.,  and  la  the  property  of  the  Oxford  Ooal  Ck).  Mr.  Jonea 
baa  given  yon  the  price  and  the  particulara  It  is  a  going  property,  with 
plenty  of  coal  left  in  the  dump,  and  with  more  In  the  vicinity,  I  believe, 
although  I  am  not  sure  about  the  latter.  I  have  to  go  to  Washington  on 
April  1  to  attend  a  session  of  the  Commerce  Ck)urt,  of  which  I  am  a  member, 
and  hope  that  you  will  be  able  to  let  us  know  something  as  to  your  intentions 
In  the  matter  before  I  leave. 

I  expect  to  be  at  home  here  at  Scranton  every  day  until  that  time,  and  if  I 
do  not  happen  to  be  at  my  oflSce  I  can  be  readily  summoned. 
Yours,  very  truly, 

B.  W.  Abohbald. 

U.  S.  S.  BxHiBrr  Z. 

New  Yobk,  March  SOf  1911. 
Hon.  R.  W.  Abchbald,  fifcranfon.  Pa. 

Deab  Sib  :  Pardon  delay  in  reply  to  yours  of  the  23d  instant,  which  is  due  to 
my  absence,  and  sorry  that  I  was  unable  to  see  you  when  I  was  at  Scranton, 
the  week  before  last.  I  note  the  culm  bank,  mentioned  by  Mr.  Jones,  and  am 
fairly  well  acquainted  with  this  Oxford  proposition,  which  I  examined  before 
purchased  by  its  present  owner.  There  is  so  much  rock  mixed  with  the  coal  in 
this  dump  that  I  do  not  believe  it  could  be  worked  to  advantage,  at  least  that 
was  my  conclusion  when  I  examined  it  several  years  ago,  therefore,  while  I  am 
obliged  to  you  for  writing  me  on  the  subject,  I  do  not  believe  that  it  would  be  a 
profitable  venture  for  me  to  take  up  at  this  time. 

Truly,  yours,  . 


U.  S.  S.  Exhibit  AA. 

[J.  Henry  Jones,  expert  reports  furnished  on  timber,  robber,  and  plantations,  818  Twelfth 

Avenue.] 

Sgbanton,  Pa.,  April  29,  1911. 
Mr.  JoHK  W.  Peale, 

No.  1  Broadtoay,  "Sew  York. 

Dbab  Sib:  Yesterday  I  invited  Mr.  Winn  to  accompany  me  on  a  dtunp  or  an 
old  filling  between  planes  No.  4  and  No.  6  of  the  old  gravity,  which  is  located 
between  Virginia  and  Rocky  Glen,  on  the  Laurel  Line,  running  between  Scranton 
and  Wilkes-Barre.  The  filling  is  a  very  excellent  one,  and  Winn  took  a  sample 
of  it  In  order  to  forward  same  to  you.  It  is  estimated  at  various  figures ;  some 
claim  there  is  125,000  tons,  others  ranging  from  eighty  to  one  hundred  thousand 
tons,  but  I  think  the  most  accurate  figure  would  be  about  00,000  tons  merchant- 
able ooal.  The  option  on  the  property  is  held  by  Judge  Archbald  and  myself,  and 
we  wanted  to  make  you  the  following  proposition,  that  if  you  will  advance  $12,- 
600  on  the  understanding  that  you  are  to  receive  this  amount  back  in  coal  or 
royalty,  as  we  will  agree  upon,  that  you  are  to  receive  45  per  cent  of  the  stock, 
which  would  be  figured  at  a  capitalization  of  not  exceeding  $25,000.  All  chestnut 
and  a  certain  quantity  of  pea  coal  could  be  shipped  to  your  orders  and  loaded  at  a 
switch  near  by  on  the  Laurel  Line,  which  traneiers  to  the  D.,  L.  &  W. ;  while  in 
reality  all  the  small  sizes  can  be  sold  by  the  company  to  the  Sagwoit  Silk  Mill, 
the  T^ckawnnna  Woolen  Mills,  nnd  other  concerns  of  this  city;  while  the  pea 
ooal  could  be  all  delivered  at  Menooka  for  local  trade  at  a  good  profit,  the  dis- 
tance for  delivery  being  less  than  a  mile.  Gould  you  spend  a  few  hours,  some 
day  next  week  to  accompany  the  Judge  and  myself  on  the  dump?  I  am  satisfied 
that  you  will  be  readily  convinced  that  it  will  be  a  big  money  maker  for  all 
parties  concerned.  Thanking  you  in  anticipation  of  an  early  reply,  I  remain, 
dear  sir, 

Tours,  very  truly,  J.  Hbhbt  Jones. 

Q,  (By  Mr.  Worthington.)  In  reference,  Mr.  Peale,  to  this  letter, 
which  has  been  marked  "Exhibit  X,"  of  March  8,  1911,  from  John 
Henry  Jones  to  you,  I  wish  you  would  identify  the  dump  which  is 
referred  to  when  he  says,  "  I  give  you  the  following  detail :  It  is  esti- 
mated that  there  is  from  800,000  to  400,000  merchantable  coal  in  the 
dump.**  Do  you  want  to  look  at  the  letter  ? — A.  That  is  the  Oxford 
dump. 
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Q.  Have  you  personal  knowledge  as  to  whether  that  is  the  so-called 
Oxford  dump,  which  is  near  the  packer  dumps  of  the  Lehigh  Valley 
or  the  Girard  estate? — ^A.  I  do  not  know  anything  about  where  the 
packer  dumps  are  at  all. 

Q.  In  this  letter  of  April  29,  1911,  from  Jones  to  you,  there  is  a 
mention  of  a  fill.  Are  you  able  to  identify  that  piece  of  property! — 
A.  No^  sir;  I  do  not  know  where  it  is.    I  never  looked  at  it  at  all. 

Q.  It  is  referred  to  as  the  ^^  old  gravity,  which  is  located  between 
Virginia  and  Rocky  Glen,  on  the  Laurel  Line."  You  do  not  know 
just  what  that  was? — A.  I  do  not  know.    I  never  have  seen  it;  no,  sir. 

Q.  You  did  not  proceed  with  that  matter? — ^A.  I  did  not  proceed 
with  it  at  all. 

Mr.  WoRTHiNGTON.  Very  well.  That  is  all,  Mr.  President,  I  think, 
for  this  witness  at  present 

Cross-examination  by  Mr.  Manager  Sterling  : 

Q.  Mr.  Peale,  where  is  this  Oxford  dump  ? — ^A.  I  do  not  remember. 
I  could  not  describe  to  you  where  it  is,  because  it  has  been  some  time 
Bfto  and  I  do  not  really  remember.  It  was  near  some  station  on  the 
Fniladelphia  &  Beading  Railroad. 

Q.  You  stated  in  one  of  these  letters  that  you  had  seen  it  at  one 
time? — ^A.  Yes.  sir;  I  had  been  there  at  one  time. 

Q.  But  you  lorget  where  it  was? — ^A.  I  forget  what  station  on  the 
Beading  road  it  was. 

Q.  At  the  time  of  this  correspondence  which  has  been  read,  I  under- 
stand that  John  Henry  Jones  and  Judge  Archbald  owned  that  dump. 
Is  that  your  understanding  from  the  correspondence? — A.  I  thiiuc 
so;  yes,  sir. 

Q.  Did  they  own  it  or  just  have  an  option  on  it? — A.  I  reially  do 
not  know  that. 

Q.  Who  owned  it  before  them? — ^A.  I  think  it  was  or^inally 
operated  by  the  North  American  Coal  Co. 

Q.  What  railroad  company^  is  the  North  American  Coal  Co.  con- 
nected with  ? — ^A.  I  do  not  think  any,  sir. 

Q.  Do  you  know  where  Jones  and  Archbald  got  this  dump? — ^A. 
I  do  not ;  no,  sir. 

Q.  Do  you  know  how  long  they  had  had  it? — A.  I  do  not;  no,  sir. 

Q.  As  a  matter  of  fact,  you  understood  they  simply  had  an  option 
on  it  and  were  holding  the  option  until  they  sold  it? — ^A.  I  pre- 
sumed so. 

Q.  From  whom  did  they  get  it,  do  you  know  ? — A.  I  really  do  not 
know. 

Q.  You  say  that  you  have  known  personally  of  two  other  trans- 
actions where  persons  bought  coal  dumps  and  got^  some  other  party 
to  furnish  the  money  on  certain  terms? — ^A.  Yes,  sir. 

Q.  Was  Judge  Archbald  a  party  to  either  of  them? — ^A.  No,  sir; 
I  think  not. 

Q.  Was  any  other  judge  in  Pennsylvania,  or  elsewhere,  concerned 
in  it  at  all  ? — ^A.  I  do  not  think  so ;  no,  sir. 

Q.  Those  two  that  you  know  of  were  obtained  from  the  railroad 
company  without  the  use  of  Judge  Archbald's  influence  or  any  other 
judge's  influence? — ^A.  I  do  not  think  they  were  obtained  from  rail- 
road companies. 

Q.  They  never  did  belong  to  railroad  companies? — A.  I  do  not 
think  so,  sir. 
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Q.  They  belonged  to  mining  companies? — A.  I  think  so. 

Q.  Do  you  know  of  your  own  knowledge  of  any  other  instances 
of  transactions  of  that  land,  where  persons  Dought  dumps  but  bought 
them  of  railroad  companies,  interstate  railroad  companies,  without 
the  influence  of  Judge  Archbald  ? — ^A.  I  do  not  know  of  any  that 
were  obtained  from  railroad  companies,  except  dumps  obtained  from 
the  Central  Railroad  of  New  Jersey  by  the  Jybrth  American  Coal  Co. 

Q.  Is  that  the  one ^A.  There  were  several 

Q.  That  Jones  and  Judge  Archbald  afterwards  owned? — A.  No, 
sir. 

Q.  Your  name  is  John  W.  Peale? — ^A.  Yes,  sir. 

Q.  You  are  the  same  party  who  was  plaintiff  in  the  Peale  case 
that  was  pending  in  the  Federal  court  at  Scranton  ? — ^A.  Yes,  sir. 

Q.  Agamst  the  Marian  Coal  Co.? — ^A.  Yes,  sir. 

Q.  The  correspondence  which  has  been  read  was  had  during  the 
time  that  case  was  pending,  was  it  not,  or  had  the  case  been  dis- 
posed of? 

Mr.  WoBTHiNGTON.  I  submit  that  it  is  shown  by  the  record  when 
the  suit  was  brought  and  when  it  was  pending. 

Mr.  Manager  Steruko.  It  is  much  easier  for  this  witness  to 
state  it. 

Mr.  WoBTHiNGTON.  I  submit  thai  it  is  much  easier  to  tell  the  dates 
from  the  record. 

The  PREsroiNG  Officer.  Is  it  already  in  evidence? 

Mr.  Manager  Sierling.  I  do  not  think  it  is.    I  do  not  remember. 

Mr.  WoRTHiNGTON.  All  thcse  letters,  Mr.  President,  bear  date 
after  Judge  Archbald  had  left- 

Mr.  Manager  Sterling.  Mr.  President,  I  object  to  the  attorney 
interfering.    If  he  has  an  objection,  let  him  state  it. 

The  RffisiDiNG  Officer,  What  is  the  objection  to  the  question? 

Mr.  WoRTHiNGTON.  I  objcct  to  endeayorfng  to  fix  dates  by  the 
recollection  of  the  witness  when  they  are  exactly  fixed  by  the  record 
already  put  in  evidence. 

The  RcEsroiNG  Officer.  The  record  is  the  highest  evidence. 

Mr.  Manager  Sterling.  I  did  not  hear  the  remark  of  the  President. 

The  PREsmiNG  Officer.  The  Chair  says  the  record  is  the  highest 
evidence,  of  course. 

Mr.  Manager  Sterling.  We  are  entitled  to  have  this  witness's 
recollection  with  reference  to  the  time  it  occurred. 

The  PREsmiNG  Officer.  There  is  no  objection  to  asking  as  to  the 
relative  date,  or  anything  of  that  kind,  whether  before  or  since. 

Q.  (By  Mr.  Manager  Sterling.)  This  correspondence  occurred 
during  me  time  this  case  was  pending  in  the  Federal  court. — A.  T-iet 
me  see.  That  correspondence,  I  think,  was  March,  1911,  and  I  think 
the  decision  in  that  case  was  in  August,  1911. 

Q.  It  was  before  the  case  was  disposed  of. — A.  Yes:  I  think  so. 

Q.  And  it  was  after  Jud^  Archbald  had  overrulea  the  demurrer 
in  that  case,  was  it  not  ? — ^A.  I  do  not  know  anything  about  the  de- 
murrer, sir.    That  was  entirely 

Q.  You  do  not  know  about  that? — A.  No,  sir. 

Q.  What  railroad  company  was  it  that  owned  this  dump  whidi 
was  sold  to  the  North  Ainerican  Coal  Co.? — A.  I  think  it  was  the 
Central  Boad  of  New  Jersey. 

Q.  Has  it  any  lines  in  Pennsylvania  ? — ^A.  Yes,  sir. 
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Q.  Into  the  coal  fields  of  Pennsylvania? — ^A.  Yes,  sir. 

Q.  And  goes  to  this  dump  I — ^A.  What  dump  do  you  refer  to  ? 

Q.  The  one  that  Jones  and  Judge  Archbald  owned ^A.  Oh,  T 

think  not. 
Q.  Or  had  an  option  on? — A.  I  think  not 
Mr.  Manager  Sterling.  That  is  all. 

Redirect  examination  by  Mr.  Worthington. 

Q.  Mr.  Peale,  I  think  you  have  said  you  have  visited  this  Oxford 
dump. — A.  Yes,  sir. 

Q.  Do  you  remember  who  was  in  control  of  it  at  the  time  you  made 
your  visit? — ^A,  I  do  not  remember  the  man's  name.  I  think  it  was 
some  engineer  at  Scranton. 

Q.  Do  you  remember  the  name  of  Madeira,  Hill  &  Co.  ? — ^A.  Yes, 
sir. 

Q.  Was  that  it? — ^A.  No;  Madeira,  Hill  &  Co.,  I  understand, 
bought  it  after  that. 

Q.  Of — after  that  ? — ^A.  After  I  had  seen  it 

Q.  Do  you  know  whether  Mr.  W.  P.  Boland  owned  it  at  that 
time? — ^A.  Well,  he  may  have  had  an  interest  in  it;  I  do  not  know. 

Q.  You  did  not  know  ? — ^A.  No,  sir. 

Q.  You  say  none  of  these  cases  in  which  money  was  advanced  to 
get  coal  property  were  in  the  matter  of  coal  propertv  that  came  from 
railroads?  From  whom  did  the  Marian  Coal  Co.^  dump  come? — 
A.  It  was  three  undivided  interests,  I  believe — ^the  Hoysradt  estate, 
the  Felts  estate,  and  the  D.  &.L.  Railroad  Co. 

Q.  The  Delaware,  Lackawanna  &  Western  Railroad  Co.  ? — A.  Yes, 
sir. 

Q.  They  had  sold  their  interest  in  that  dump;  or  leased  it,  at 
least  ? — ^A.  No ;  I  think  at  that  time  the  Marian  Coal  Co.  had  leased 
only  all  the  interest  of  the  Felts  estate,  an  imdivided  interest. 

Q.  You  took  over  the  management  of  that  dump  ? — ^A.  No,  sir. 

Q.  Or  the  sale  of  the  coal  ? — ^A.  I  did  not. 

The  Presiding  Officbr.  The  Chair  permits  this  examination 
simply  because  objection  has  not  been  made. 

Mr.  Manager  Sterling.  We  will  object  now. 

The  PREsmiNG  Officer.  It  seems  to  be  going  to  a  great  extent. 

Mr.  Worthington.  The  Chair  will  remember  that  it  was  on  cross- 
examination  this  witness  was  asked  if  he  was  the  Peale  of  the  Marian 
Coal  Co.    I  had  not  asked 

The  PREsroiNG  Officer.  The  Chair  had  reference  to  the  examina- 
tion prior  to  that  time.  The  Chair  thinks  all  this  testimony  about 
the  Oxford  matter  is  entirely  irrelevant,  and  he  does  not  exclude  it 
onlv  because  no  objection  has  been  made  to  it.  The  Chair  does  not 
feel  that  he  is  justified  in  excluding  it  without  an  objection  made 
to  it. 

Mr.  Worthington.  I  was  not  asking  the  witness  about  the  Ox- 
ford dump.  It  was  about  the  Marian  Coal  Co.  I  was  asking  him 
when  I  was  interrupted  just  now. 

llie  Presiding  Officer.  The  Chair  did  not  think  that  those  letters 
were  material  or  admissible. 

Mr.  Worthington.  We  had  not  been  heard  on  that  subject,  and 
probably  the  Chair 
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The  Presiding  Officer.  The  Chair  does  not  propose  to  rule  them 
out.    He  is  simply  stating  what  seems  to  be  very  clear  to  him. 

Mr.  WoRTHiNOTON.  I  Understood  the  Chair  to  say  they  would  have 
been  excluded  if  objection  had  been  made.  The  Chair  certainly  coulcl 
not  have  done  that  without  knowing  the  object  for  which  they  were 
offered.  We  consider  them  a  very  important  and  material  part  of  this 
case. 

The  Presiding  Officer.  The  Chair  will  not  make  any  ruling  iik 
regard  to  it.  The  Chair  simply  desires,  if  possible,  to  arrest  what 
appears  to  be  an  unduly  extended  examination. 

Mr.  WoRTHiNGTON.  Well,  we  are  through  with  the  witness,  Mr% 
President. 

Mr.  Manager  Sterling.  That  is  all. 

The  Presiding  Officer.  The  witness  may  retire. 

Michael  W.  Scanlon  appeared,  and,  having  been  duly  sworn,  was 
examined  and  testified  as  follows : 

Q.  (By  Mr.  Worthington.)  Give  your  full  name,  please. — ^A* 
Michael  W.  Scanlon. 

Q.  You  live  here  in  Washington  ? — ^A.  About  12  years. 

Q.  You  are  connected  with  what  hotel? — ^A.  The  Grafton. 

Q.  The  Grafton  Hotel,  at  Connecticut  Avenue  and  De  Sales  Street^ 
this  city  ? — ^A.  Yes,  sir. 

Q.  Were  you  connected  with  that  hotel  in  the  spring  of  1912?— 
A.  I  have  been ;  yes,  sir. 

Q.  In  what  capacity  were  you  then  connected  with  that  hotel?— 
A.  Chief  clerk. 

Q.  Have  you  brought  with  you  any  information  which  will  enable 
us  to  show  at  what  time,  if  at  all,  Judge  Archbald  was  stopping  at 
that  hotel  in  the  ^ring  of  1912?— A.  (Troducing  paper.)  Yes,  sir; 
a  leaf  from  our  ledger. 

Q.  I  do  not  care  for  the  paper  itself.    Can  you  tell  us A.  Very 

good,  sir. 

Q.  During  what  time  was  he  stopping  at  your  hotel  last  spring 

from  that?  .  o      ^ 

Mr.  Manager  Webb.  May  we  ask  the  object  of  this  testimony  ?  If 
he  is  ^oing  to  read  that  long  list  it  will  be  a  waste  of  time,  unless  it  is 
material. 

Mr.  Worthington.  I  do  not  expect  the  witness  to  read  any  lonff 
list,  but  just  to  state  whether  Judge  Archbald  was  stopping  at  thai 
hotel  in  Wa^ington  during  certain  days  in  April  last,  and  they 
happen  to  be  days  when  the  Bradley  contract  was  about  to  be  com- 
pleted and  was  recalled. 

Mr.  Manager  Sterling.  That  is  wholly  immaterial.  We  have 
never  charged  that  he  was  anywhere  else.  We  have  never  charged 
that  Judge  Archbald  was  in  Scranton  at  that  time. 

The  Presiding  Officer.  The  Chair  will  permit  the  evidence  in 
explanation  to  show  where  the  respondent  was  at  the  time. 


spring?- 
left  on  the  20th. 
Q.  The  20th  of  the  same  month  ?— A.  Yes,  sir ;  April. 
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Q.  Can  you  state  whether  he  was  there  continuously  or  not? — ^A, 
Yes,  sir ;  he  was,  to  the  best  of  my  knowled^,  sir. 

Q-  Do  not  your  books  show  ? — A.  I  received  him  personally^  and 
roomed  him  and  saw  him  daily  from  the  time  he  arrived  until  he 
departed. 

Mr.  Manager  Sterling.  Mr.  President,  the  testimony  seems  to 
prove  he  was  not  there  at  the  date  this  contract  was  rescinded,  the 
11th  of  April. 

The  Presiding  Officer.  That  is  a  matter  of  argument. 

Q.  (By  Mr.  Worthington.)  I  do  not  recall  the  dates  ^ou  spoke  of. 
Between  what  dates? — ^A.  He  arrived  on  the  12th  of  April. 

Q.  And  remained  until  when? — ^A.  Until  the  morning  of  the  20thy 
after  breakfast. 

Mr.  Worthington.  The  rest  of  the  time  we  will  .cover  by  the  evi- 
dence of  another  hotel.  Judge  Archbald  changed  his  residence  from 
one  hotel  to  another.    That  is  all  we  wish  to  ask  this  witness. 

Mr.  Manager  Sterling.  That  is  all. 

The  PREsmiNG  Officer.  The  witness  is  discharged. 

Thomas  Ellsworth  Davies  appeared,  and,  having  been  duly  sworn, 
was  examined  and  testified  as  follows: 

Q.  (By  Mr.  Worthington.)  Mr.  Ellsworth  Davies  is  your 
name? — ^A.  T.  Ellsworth  Davies. 

Q.  Where  do  you  live,  Mr.  Davies? — ^A.  Scranton,  Pa. 

Q.  How  long  have  you  lived  there? — ^A.  Forty-four  years;  all  my 
life. 

Q.  What  is  your  business? — ^A.  Mining  engineer. 

Q.  How  long  have  you  been  a  mining  engineer  ? — ^A.  I  began  about 
15  vears  of  age. 

Q.  And  how  continuously  have  you  been  engaged  in  the  business 
of  a  mining  engineer? — A.  Practically  ever  since. 

Q.  Practically  all  the  time? — A.  Yes,  sir. 

Q.  Where?— ^A.  At  Scranton. 

Q.  What  position  do  vou  hold  now,  if  any! — A.  I  am  the  official 
mining  engineer  for  Lackawanna  and  Luzerne  Counties  and  Susque- 
hanna CJounty,  and  consulting  engineer  for  the  State  tax  board  of 
Pennsylvania. 

Q.  What  do  you  mean  by  saying  you  are  mining  engineer  for  those 
counties?  What  are  your  duties? — ^A.  To  fix  areas  and  conditions 
and  appraise  the  valuation  of  coal  in  the  ground,  improvements,  and 
80  on. 

Q.  What  other  position  do  you  say  you  hold  t — A.  Consulting  enp- 
neer  for  the  State  tax  board. 

Q.  What  are  your  duties  as  such,  in  a  general  way? — ^A.  To  fix 
values. 

Q.  Of  coal  propertjr? — A.  Yes,  sir. 

Q.  Did  you  ever  visit  the  Katydid  coal  dump,  near  Moosic,  Pa.  t — 
A.  Yes ;  I  did  one  time,  about  a  year  ago. 

Q.^  For  what  purpose  ? — ^A.  For  the  purpose  of  examining  and  re- 
porting on  it. 

Q.  For  your  own  use  or  at  the  request  of  somebody  else? — ^A.  At 
the  request  of  a  party  from  New  York. 

Q.  Who  was  the  party? — A,  A  man  by  the  name  of  Hanley. 
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Q.  What  kind  of  an  investigation  or  examination  of  that  dump 
did  you  then  make? — ^A.  I  spent  two  hours  going  over  the  ground 
and  looking  at  the  dump— looking  at  the  dump  from  every  stand- 
point and  every  side. 

Q,  What  conclusion  did  you  reach  ? — A.  I  reached 

Mr.  Manager  Steblino.  Mr.  President,  we  object,  for  the  reason 
that  this  witness  has  not  qualified  to  testify  about  the  dump. 

Mr.  WoBTHiKGTON.  It  appears  this  is  a  man  who  was  employed 
by  several  of  those  counties  up  there  and  by  the  State  for  the  purpose 
of  valuing  coal  property  for  taxation,  and  has  been  for  severd  years, 
and,  besides,  has  been  enga^d  in  business  35  or  40  years  for  himself. 
He  went  and  examined  this  oank  for  the  very  purpose  of  determining 
its  value  there  as  the  adviser  of  a  prospective  purchaser.  He  certainly 
had  as  much  information  about  it  as  anything  here  tends  to  show 
Judge  Archbald  had.  As  it  was  stated  here  yesterday  by  one  of  the 
managers,  the  main  thing  is  about  Judge  Archbald's  information  and 
views  about  this  matter  at  the  time  he  entered  into  the  transaction  in 
connection  with  it. 

The  PBEsmiNG  Officeb.  The  Chair  thinks  the  counsel  can  show 
by  the  witness  the  value  of  the  dump,  but  as  to  whether  the  witness 
shall  state  his  general  conclusions  or  state  what  he  foimd  there  is 
possibly  a  matter  of  some  doubt.  The  Chair  will  suggest  that  counsel 
examine  the  witness  as  to  what  he  found. 

Mr.  WoBTHiNGTON.  I  asked  him  to  state  the  result  of  his  investi- 
gation, and  by  that  I  mean  what  he  found  there,  and  also  as  to 
what  he  found  there  was  worth — ^the  character  of  the  dump. 

The  PBEsmnro  Officer.  If  the  witness  is  prepared  to  state  the 
value  of  it  after  examination,  the  Chair  thinks  that  counsel  is  entitled 
to  bring  that  out. 

Q.  (By  Mr.  Worthington.)  State,  in  the  first  place,  what  you 
found  there. — ^A.  I  found  about  90,000  tons  of  material,  vein  and 
vein  matter,  in  the  bank,  scattered  about  in  four  or  five  separate 
banks,  with  a  large  bank  of  silt  near  by. 

Q.  What  do  you  mean  by  "  vein  and  vein  matter,"  Mr.  Davies? — ^A. 
Well,  the  coal  and  the  refuse  as  it  came  from  the  mine. 

Q.  You  found  about  90,000  tons  there  altogether? — A.  I  did,  sir; 
to  the  best  of  my  judgment. 

Q.  Did  you  investigate  it  and  reach  a  conclusion  as  to  what  pro- 
portion of  that  90,000  tons  could  be  utilized  for  the  market? — ^A. 
xes;  I  found  that  it  would  contain  about  50  to  55  per  cent,  not  more 
than  60  per  cent,  of  all  sizes  of  coal  that  could  be  taken  out  of  it 

Q.  What  proportion  of  those  did  vou  estimate  were  sizes  of  what 
are  called  prepared  sizes,  above  peat — A.  I  did  not  find  that  it  ran 
more  than  1^  to  2  per  cent  of  chestnut. 

Q.  Did  you  reach  a  conclusion  also  as  to  about  what  the  dump  was 
worth? — ^A.  I  did. 

Q.  As  it  stood  and  as  it  stands  ? — A.  I  reported  to  my  people  that 
they  should  not  touch  it. 

Q.  Why? — A.  Because  it  was  not  worth  the  money  asked. 

Q.  What  was  asked? 

Mr.  Manager  Stbrung.  We  object. 

The  PsEsmiNG  Offigeb.  The  witness  can  state  what  in  his  opinion 
was  the  value. 
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Mr.  WoRTHiNGTON.  Very  well ;  that  is  what  I  want  to  get  at. 

The  Witness.  From  $2,500  to  $3,000. 

Q.  (By  Mr.  Worthington.)  Now,  Mr.  Davies,  do  you  know  Mr. 
Von  Storch,  who  is  a  lawyer  and  banker  in  Scranton? — ^A.  Mr. 
Charles  H.  Von  Storch  ? 

Q.  Yes,  sir. — ^A.  Yes,  sir. 

Q.  Do  you  know  John  Henry  Jones? — ^A.  I  do. 

Q.  Do  you  remember  any  occurrence  in  relation  to  a  $500  note  in 
which  you  and  they  figured? — ^A.  I  do. 

Q.  Tell  us  about  that,  please. — ^A.  In  the  latter  part  of  Novem- 
ber or  the  beginning  of  December  of  last  year  John  Henry  Jones 
came  to  me  with  a  note  and  asked  me  if  1  knew  where  he  could 
have  it  discounted — cashed.  I  told  him  I  did  not  know  at  the  time, 
and  he  went  away.  In  a  day  or  two  I  met  him  on  the  street  again. 
I  said  to  him,  "  Have  you  taken  that  to  Charlie  Von  Storch's  bank  ? 
Go  and  see  Charlie  Von  Storch."  He  said,  "  I  do  not  know  him." 
We  were  then  within  a  block  of  Mr.  Von  Storch's  office.  I  said,  "  I 
will  go  with  you."  I  went  with  him  and  introduced  him  to  Mr.  Von 
Storch  and  left  him.    That  is  all  I  know  about  it. 

Q.  What  do  you  say  was  the  date  of  that  occurrence^  according  to 
your  recollection  ? — A.  I  think  it  was  the  latter  part  of  November  or 
the  beginning  of  December,  1911. 

Q.  Are  you  clear  about  the  year? — ^A.  No;  1909.  I  beg  your 
pardon. 

Q.  What  motive  or  information  had  you  which  led  you  to  suggest 
taking  that  note  to  Von  Storch  ? — ^A.  I  nad  none  whatever. 

Mr.  Manager  Sterling.  We  object  to  the  evidence  as  immaterial. 

The  Presiding  Officer.  The  witness  says  he  had  none. 

Mr.  Worthington.  Very  well. 

[To  the  witness.]  What  communication,  direct  or  indirect,  had  you 
with  Judge  Archbald  ? 

The  Witness.  None  whatever,  sir. 

Q.  (By  Mr.  Worthington.)  And  what  had  he  to  do  with  your 
suggestion  in  taking  that  note  to  Von  Storch  ? — A.  Not  any.  I  had 
not  seen  Judge  Archbald  for  a  year,  perhaps,  before  that. 

Q.  Did  you  see  the  note? — ^A.  No ;  1  do  not  think  I  did. 

Q.  Did  anything  of  that  kind  happen  more  than  once  ? — ^A.  No.  sir. 

Q.  Do  you  know  whether  Judge  Archbald  was  on  the  note?  Was 
anything  said  about  that ? — A.  No,  sir ;  I  can  not  say  that  I  do  know 
Judge  Archbald  was  on  the  note. 

Q.  Do  you  know  whether  John  Henry  Jones  was  on  the  note? — 
A.  John  Henry  Jones  told  me  that  he  had  a  note  indorsed  by  a 
party,  and  he  would  like  to  know  where  to  take  it 

Q.  What  do  you  know  about  John  Henry  Jones?  What  was  his 
position  at  that  time? — ^A.  John  Henry  Jones  was  then  connected 
with  the  Maplewood  Limiber  Co.,  if  I  remember  aright. 

Q.  Connected  in  what  way? — ^A.  He  was  a  stockholder,  and,  I 
think,  secretary  of  the  company. 

Q.  In  a  general  way,  is  that  a  small  or  a  large  company  t — A.  That 
was  a  concern  that  did  business — ^ 

Mr.  Manager  Sterling.  We  object,  Mr.  President,  to  this  testi- 
mony. 

Mr.  Worthington.  Well,  the  learned  managers  put  Von  Storch 
on  the  stand  and  asked  him  about  John  Henry  Jones  and  elicited 
the  statement  by  Von  Storch  that  John  Henry  Jones  was  a  man  of 
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such  appearance  that  he  doubted  whether  the  note  which  he  brought 
there  was  Judge  Archbald's '  signature  or  if  it  did  not.  have  the 
forged  signature,  thereby  implying,  I  suppose,  that  John  Henry. 
Jones  is  such  a  character  that  for  Judge  Ardibald  to  have  anything 
to  do  with  him  implies  guilt  on  his  part  John  Henry  Jones  is  to 
be  the  next  witness,  and  Senators  can  judge  of  his  appearance,  and 
his  business,  etc,  can  be  stated  by  him.  I  want  to  show  by  this  wit- 
ness, who  ^ows  all  about  Mr.  Jones,  that  he  is  not  such  a  man  as 
that  Judge  Archbald  or  anybody  else  in  Scranton  might  not  have 
business  with  and  be  on.  notes  with  him  without  any  reliction  on  his 
judgment  or  his  conduct. 

Tjae  Pkesiding  Officer.  The  Chair  is  not  informed  as  to  the  evi- 
dence to  which  counsel  refers.  Of  course,  if  there  was  evidence  to 
that  effect,  counsel  would  be  entitled  to  show  to  the  contrary.  The 
Chair  is  not  informed  as  to  whether  or  not  that  is  in  the  record. 

Mr.  Worthington:  I  will  read  it,  at  the  top  of  page  769  of  the 
record  in  this  trial,  from  Von  Storch's  evidence : 

Q.  Why  did  you  suspect  this  note  when  it  was  brought  to  you  by  John  Henry 
Jones? — ^A.  I  did  not  think  that  a  man  of  Johp  Henry  Jones's  appearance 
would  be  carrying  Judge  Archbald's  note  around. 

He  had  already  said  that  he  suspected  it  was  a  forgery,  and  being 
asked  why  he  suspected  that,  he  answered : 

I  did  not  think  that  a  man  of  John  Henry  Jones's  appearance  would  be 
carrying  Judge  Archbald's  note  around. 

Now,  necessarily,  that  must  carry  to  the  minds  of  Senators  the 
notion  that  for  Judge  Archbald  to  be  having  business  transactions, 
or  to  be  in  a  transaction  on  which  his  name  and  the  name  of  John 
Henry  Jones  were  on  a  note 

The  PREsmiNG  Officer.  The  Chair  does  not  desire  to  hear  further 
from  counsel  on  that. 

Mr.  Manager  Sterling.  I  think  the  fact  is,  if  I  remember,  the 
testimony  which  counsel  has  read  was  in  the  direct  examination. 

Mr.  Worthington.  It  is  in  the  direct  examination  by  the  managers. 

Mr.  Manager  Sterling.  It  is  in  the  direct  examination.  Now 
counsel  intimates  that  the  managers  had  caused  Von  Storch  to  elicit 
the  fact  that  Jones  was  a  man  of  bad  appearance.  Counsel  himself 
called  that  evidence  out.  Now  he  brings  this  witness  on  to  sustain 
the  character  of  the  man  whom  his  own  witness  impeached. 

Mr.  Simpson,  It  was  your  witness,  Mr,  Manager  Sterling. 

Mr.  Manager  Clayton.  I  know ;  but  you  called  it  out. 

Mr.  Manager  Sterling.  You  called  it  out 

Mr.  Manager  Clayton.  You  called  him  as  a  witness;  we  did  not. 

Mr.  Worthington.  It  was  called  out  by  the  managers.  God  forbid 
that  we  should  call  that  out  about  John  Henry  Jones. 

Mr.  Manager  Sterling.  You  just  stated,  did  you  not 

Mr.  Worthington.  You  said  that  was  on  direct  examination,  and 
I  said  yes. 

Mr.  Manager  Sterling.  In  any  event,  how  can  what  this  witness 
thinks  of  John  Henry  Jones  be  material  ? 

Mr.  Worthington.  We  are  not  going  to  prove  what  he  thinks  of 
him.  but  what  he  knows  his  position  and  standing  in  Scranton  are. 

Mr.  Manager  Sterling.  1  should  like  to  say  what  I  have  got  to 
say,  if  counsel  will  give  me  an  opportunity.    It  is  not  very  mu(£. 
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John  Henry  Jones  testified  to  all  these  things  himself.  He  told 
what  lumber  companies  he  had  been  interested  m ;  but  that  does  not 
give  him  a  good  character.  What  this  gentleman  may  say  about  his 
appearance  does  not  give  him  a  good  diaracter,  or  anything  of  the 
kmd.    It  is  utterly  immaterial  to  any  issue  in  this  case. 

The  Presiding  Officer.  The  Chair  will  admit  the  evidence. 

Q.  (By  Mr.  Worthinoton.)  Mr.  Da  vies,  what  position,  if  you 
know,  did  John  Henry  Jones  hold  in  Scran  ton  at  that  time  ? — ^A.  At 
present  ? 

Q.  At  the  time  of  this  transaction  and  since. — ^A.  At  that  time  he 
was  promoting  some  lumber  companies.  He  was  connected  with  two 
or  three,  I  think.  I  think  there  was  another  lumber  company  or  two 
that  he  was  connected  with. 

Q.  You  said  he  was  secretary  of  some  company? — ^A.  I  think  he 
was  secretary  at  Uie  time  of  tiie  Maplewood  Lumber  Co. 

Q.  I  was  about  to  ask  you,  when  interrupted,  whether  that  was^  a 
large  or  a  small  concern. — A,  It  was  a  concern,  as  I  understand  it, 
that  sold  quite  a  little  timber  and  lumber  for  breaker  building,  wash* 
ery  construction,  etc. 

Q.  Has  he  held  any  official  position  in  Scranton? — A.  Yes;  for 
the  last  year  or  two  he  has  been  a  chief  clerk  in  the  county  commis- 
sioner's office  there,  in  charge  of  the  county  assessments. 
g.  And  holds  that  position  now  ? — A.  He  does,  sir. 
.  Has  he  been  at  any  time  a  man  of  property  there  in  Scranton! — 
A.  Oh,  yes;  I  ihiok  so;  I  believe  so.  He  owns  his  own  home,  and  I 
think  he  had  some  other  property  there  besides. 

Q.  Let  me^  ask  you  this  question — ^which  you  need  not  answer — 
whether,  until  now,  you  ever  intimated  that  on  account  of  his  ap- 

Eearance  and  standing  there  it  was  a  disgrace  to  anybody  to  have 
usiness  with  him  or  to  be  seen  with  him? 

Mr.  Manager  Sterling.  We  object. 

Mr.  WoRTHiNGTON.  It  has  gone  so  far  here  that  the  witness  Von 
Storch  intimated  that  he  was  Ted  to  the  conclusion  that  Judge  Arch- 
bald's  name  on  this  note  was  a  forgery  because  John  Henry  Jones 
brought  it  to  him. 

Mr.  Manager  Sterling.  We  will  admit  that  it  was  not  a  forgery. 
We  have  claimed  all  the  time  that  it  was  Judge  Archbald's  signature 
to  this  note.  He  signed  it  himself.  There  has  never  been  any 
pretense  on  our  part  that  it  was  a  forgery. 

Mr.  WoRTHiNGTON.  I  am  not  talking  about  whether  it  was  a 
forgery  or  not,  but  whether  it  was  a  justification  for  the  suspicion 
that  it  was  a  forgery  because  John  Henry  Jones's  name  was  con- 
nected with  it. 

Mr.  Manager  Sterling.  I  do  not  know  how  you  can  better  prove  it 
than  to  prove  that  it  was  not  a  forgery,  which  we  admit. 

The  RiBsmiNG  Officer.  The  Chair  permitted  the  counsel  to  prove 
the  business  character  of  Mr.  Jones,  but  it  is  not  proper  to  put  in 
evidence  the  opinion  of  the  witness. 

Mr.  WoRTHiNGTON.  Well,  then,  I  will  not  pursue  the  matter  fur- 
ther, and  the  managers  may  cross-examine. 

Cross-examinati<m  by  Mr.  Manager  Sterling  : 

Q.  Your  name  is  Da  vies? — A.  Yes,  sir. 

Q.  Are  you  a  banker? — A.  No,  sir;  I  am  a  mining  engineer. 
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Q.  John  Henry  Jones  met  ^ou  on  the  street  one  day  with  a  $500 
note,  and  wanted  you  to  cash  it? — A.  He  did;  yes. 

Q.  And  asked  you  if  you  knew  where  he  could  cash  it? — A.  That 
is,  he  told  me  he  had  a  note  for  several  hundred  dollars.  I  did  not 
know  it  was  for  $500.  He  told  me  it  was  a  note  for  several  hundred 
dollars,  and  wanted  to  know  where  he  could  cash  it. 

Q.  You  did  not  know  whether  it  was  Judge  Archbald's  note  or 
not  f — ^A.  No,  sir ;  I  did  not. 

Q.  And  you  do  not  know  whether  it  was  for  $600  or  not? — ^A.  I 
could  not  swear  that  it  was. 

Q.  You  answered  Mr.  Worthington  that  Jones  did  meet  you  and 
asked  where  he  could  cash  a  $600  note.  Did  he? — ^A.  If  I  said  that, 
T  made  a  misstatement.    I  meant  a  note  for  several  hundred  dollars. 

Mr.  Manager  Sterling.  I  move  that  the  testimony  of  tiiis  wit- 
ness be  stricken  out,  because  there  is  no  proof  that  it  relates  to  the 
note  in  question. 

Mr.  Worthington.  We  can  not  prove  everything  at  once.  I 
think  it  is  sufficient  now  to  identify  the  transaction.  John  Henry 
Jones  will  be  the  next  witness,  and  he  will  not  leave  any  doubt  as 
to  whether  it  was  this  note. 

The  Presidino  Offioer.  The  Chair  will  permit  the  testimony  to 
stand  for  the  present,  at  least. 

Q.  (By  Mr.  Manager  Sterling.)  Did  Jones  tell  you  he  had  been 
trying  to  cash  the  note  ? — A.  No,  sir ;  he  did  not 

Q.  And  you  told  him  you  did  not  know  where  he  could  cash  it? — ^ 
A.  I  did  not  then ;  no. 

Q.  And  you  met  him  the  next  day  and  told  him  that  Von  Storch 
midit  cash  it? — A.  Yes,  sir. 

Q.  You  understood  from  what  he  had  told  ^ou  that  he  had  been 
hawking  that  note  around  Scranton  for  some  time? — ^A.  No,  sir;  he 
never  told  me  that  he  had. 

Q.  And  he  could  not  find  anybody  who  would  cash  the  $500 
note — Mr.  Jones's  note  with  Judge  Archbald's  name  on  it? — ^A.  No, 
sir ;  I  did  not  know  that  he  had. 

Q.  You  went  with  him,  then,  to  Von  Storch's  law  office  and  intro- 
duced him  to  Von  Storch  ? — A.  I  did. 

Q.  And  Von  Storch  called  up  Jud^e  Archbald? — ^A.  Not  in  my 
presence.    I  introduced  him  ana  then  left. 

Q.  You  left  then,  did  you  ? — A.  Yes,  sir. 

Q.  In  looking  over  this  dump  you  found  there  were  90,000  tons 
of  material  in  it? — A.  I  figured  it;  yes,  sir. 

Q.  You  thought  it  would  measure  or  test  out  some  55  or  65  per 
cent  of  coal  ? — ^A.  Yes,  sir ;  about  that. 

Q,  That  would  make  about  54,000  or  55^000  tons  of  coal  in  it, 
would  it  not? — A.  Yes;  it  would;  in  that  neighborhood. 

Mr.  Manager  Sterling.  That  is  all. 

The  Pkesiding  Officer.  The  witness  is  excused. 

Mr.  Manager  Webb.  We  rfiould  like  to  recall  Mr.  Scanlon  for  one 
question. 

The  Presidiko  Officer.  As  a  witness  for  the  managers  ? 

Mr.  Manager  Webb.  No  ;  the  witness  has  just  left  me  stand  a  few* 
moments  ago.  He  is  the  clerk  at  the  Grafton  Hotel.  We  merely 
wish  to  ask  him  one  question. 
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Michael  W.  Scanlon,  having  been  previously  sworn,  was  recalled 
and  testified  as  follows : 

Q.  (By  Mr.  Manager  Webb.)  Mr.  Scanlon,  from  your  record, 
what  hour  of  the  dav  or  what  time  of  the  day  did  Judge  Archbald 
arrive  at  your  hotel  i — ^A.  Just  before  dinner.  Our  dinner  hour  is 
from  6  to  8. 

Q.  He  arrived  for  the  evening  meal? — A.  For  the  evening  meal. 

Mr.  Manj^r  Webb.  That  is  aU,  Mr.  President 

Q.  (By  Mr.  Worthington.^  Was  he  alone  or  in  company  with 
some  one  else? — ^A.  Mrs.  Archoald  ivas  with  him. 

John  Henry  Jones,  having  been  previously  sworn,  was  further 
examined  and  testified  as  follows : 

Q.  (By  Mr.  Worthinoton.)  Your  name  is  John  Henry  Jones? — 
A.  YeSj  sir. 

Q.  You  have  already  been  examined  as  a  witness  in  this  case? — 
A.  Yes,  sir. 

Q.  How  are  you  at  present  engaged  ?  What  is  your  present  busi- 
ness?— ^A.  I  am  in  charge  of  the  assessment  department  for  Lacka* 
wanna  County. 

Q.  Is  that  an  appointive  or  an  elective  office? — A.  It  is  an  ap- 
pointive office. 

^  Q.  You  were  appointed  by  whom? — ^A.  By  the  county  commis- 
sioners. 

Q.  How  long  have  you  held  that  office? — ^A.  Since  the  Ist  of 
January. 

Q.  Before. that  what  was  your  business  or  vocation? — ^A.  Various 
jobs  in  the  clerical  line — ^bookkeeping  or  anything  of  that  nature. 

Qr  Have  you  been  at  anv  time  connected  with  any  lumber  com- 
panies or  anything  of  that  kind  ? — ^A.  I  have. 

Q.  Just  state  in  a  very  general  way  what  companies  and  in  what 
way  you  were  connected  with  them. — ^A.  I  was  secretary  and  stock- 
holder in  two  companies. 

Q.  Give  the  names  of  them,  please. — A.  The  Maplewood  Lumber 
Co.  and  the  Paupac  Lumber  Co. 

Q.  And  those  companies  were  engaged  in  business  where? — ^A.  In 
Wajme  County,  Pa. 

Q.  How  far  is  that  from  Lackawanna  County? — ^A.  Well,  from  the 
city  of  Scranton  to  where  our  offices  were,  one  of  them  would  prob- 
ab^  be  in  the  neighborhood  of  18  miles,  and  the  other  about  35  miles. 

Q.  Mr.  Jones,  did  you  at  any  time  have  anything  to  do  in  connec- 
tion with  Judge  Arcnbald  in  relation  to  a  dump  called  the  Oxford 
dump  ? — A.  I  Delieve  I  did. 

Q.  What  do  you  recollect  about  that,  so  far  as  Judge  Archibald's 
connection  with  it  is  concerned? — ^A.  Well,  my  recollection  is  this: 
That  a  certain  party  came  to  me  one  day  and  said  that  there  was  a 
dump  or  a  going  concern  that  could  be  gotten  down  somewhere  near 
Shenandoah,  and  I  found  out  as  to  who  the  owner  was  and  men- 
tioned the  matter  to  Judge  Archbald. 

Q.  You  mentioned  the  matter  to  Judge  Archbald? — A.  I  did; 
yes.  sir. 

Q.  Go  on  and  tell  us  what  followed,  so  far  as  his  connection  with  it 
was  concerned. — ^A.  My  impression  is  that  Judge  Archbald  opened 
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up  negotiations  with  the  owner  and  got  the  right  to  oflFer  it  for  sale. 
He  was  acting  at  my  request. 

Q.  Who  was  the  party  who  first  spoke  to  you  about  it?  You  said 
"a  party  " — who  was  it? — ^A.  If  my  mwnory  serves  me  right,  it  was 
a  man  named  Gray. 

Q.  Well,  go  on  and  tell  about  what  took  place  with  relation  to  that 
Oxford  dump  matter. — A.  I  think  the  judge  said  that  I  could  oflFer  it 
for  sale,  and  I  wrote  a  letter,  I  think,  to  Mr.  Peale  on  the  subject,  and 
when  I  received  his  reply  it  was  of  such  a,  nature  that  it  ended  there, 
so  far  as  I  was  concerned. 

Q.  I  wish  you  would  look  at  this  letter,  which  is  U.  S.  S.  Exhibit 
X  in  this  case,  a  letter  dated  March  8,  1911,  from  you  to  Mr.  Peale, 
and  I  will  ask  you  if  that  is  the  letter  you  wrote  to  Mr.  Peale  and  sent 
to  him  about  fliat  date  in  connection  with  this  matter? — A.  (After 
examining  letter.)  Yes,  sir;  that  is  the  letter. 

Q.  I  wul  show  you  a  letter  dated  April  29,  1911,  purporting  to  be 
signed  by  you  and  addressed  to  Mr.  Peale,  and  beiilg  U.  S.  S.  Ex- 
hibit A  A  in  this  case,  and  will  ask  you  if  you  wrote  that  letter  and 
sent  it  to  Mr.  Peale  at  about  the  time  the  letter  bears  date? — ^A.  Yes, 
sir;  but  this  is  pertaining  to  another  matter. 

Q.  Yes;  I  am  going  to  ask  you  about  that;  but  before  I  take  up 
the  other  matter  I  want  to  fimish  what  there  is  to  say  about  the 
Oxford  dump.  You  have  told  us  that  you  took  the  matter  to  Judge 
Archbald  and  he  authorized  you  to  oflfer  it  for  sale,  I  think  you 
said? — ^A.  Yes,  sir. 

Q.  Go  on  and  tell  what  followed. — A.  I  wrote  a  letter  to  Mr. 
John  W.  Peale,  whom  I  knew  and  had  known  for  11  years,  and  I 
placed  the  matter,  as  the  letter  states,  before  him  as  a  business  propo- 
sition.   His  reply  was  such — he  had  already 

Mr.  Manager  Webb.  Mr.  President,  we  think  the  best  evidence  is 
the  letters  wnich  counsel  have  introduced,  and  we  need  no  explanar 
tion  of  them. 

Mr.  WoBTHiNGTON.  His  reply  is  here;  so  we  need  not  bother  about 
that. 

[To  the  witness.]  Go  on  and  state  what  followed  after  the  nego- 
tiations with  Peale. 

The  Witness.  After  I  received  Mr.  Peale's  reply  ? 

Q.  (By  Mr.  Wobthington.)  Yes. — A.  That  ended  it,  so  far  as  I 
was  concerned. 

Q.  Do  you  remember  anything  in  connection  with  a  man  named 
Connor? 

Mr.  Manager  Webb.  We  object. 

Mr.  WoRTHiNGTON.  Well,  I  believe  there  is 

The  Presiding  Officer.  The  manager  objects.  What  is  the  ob- 
jection? 

Mr.  Manager  Webb.  That  it  is  immaterial  and  has  nothing  to  do 
with  the  case  so  far  as  we  can  possibly  see.  A  question  is  asked 
about  a  man  by  the  name  of  Connor. 

The  Presiding  Officer.  What  is  the  question  ? 

Mr.  WoRTHiNGTON.  I  suppose  anything  is  irrelevant  which  re- 
lates to  a  man  named  Connor,  but  nothing  has  appeared  except  Mr. 
Connor's  name.  I  want  to  ask  also  whether  an  eflFort  was  made  to 
sell  to  him  on  behalf  of  Judge  Archbald  or  this  witness. 

Mr.  Manager  Webb.  We  object  to  that.  It  does  not  make  anj 
diflference  to  whom  they  undertook  to  sell  the  Oxford  dump.    It  is 
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irrelevant  and  immaterial.  We  are  discussing  the  Ejitydid  dump 
and  ciilm  bank  No.  3j  and  to  whom  he  offered  to  sell  the  Oxford 
dump  is  an  entirely  different  proposition,  and  is  wholly  immateriaL 

Mr.^  WoR^HiNGTON.  Well,  Mr.  President,  we  despair  of  finding 
anything  that  seems  to  the  managers  to  be  relevant,  but  I  ask  to  caU 
the  attention  of  the  Chair  and  of  the  Senate  to  what  one  of  the 
issues  in  this  case  is.  It  is  charged  in  the  third  article  that  Judge 
Archbald  wrongfully,  corruptly,  and  unlawfully  applied  to  the 
Lehigh  Yallev  0:)al  Co.  for  the  privilege  of  leasing  from  the  Girard  ll 

estate,  with  the  consent  of  the  company.  Packer  No.  8  dump,  and  it  !. 

is  charged  in  another  article  that  after  Judge  Archbald  became  a 
member  of  the  Commerce  Court,  he  formed  a  scheme  to  go  to  work  j 

and  appl^  to  other  railroads  to  get  all  tiie  culm  dumps  he  could,  , 

usine  nis  influence  as  a  judge  to  get  them.  We  have  shown  as  to  one 
of  the  two  cases  in  which  he  was  concerned — ^the  Elatydid  culm 
dump— that  the  suggestion  of  his  beinginterested  in  that  came  from 
Mr.  William  P.  Boland  through  Mr.  Williams,  and  that  it  was  not 
anything  which  was  formed  in  his  own  mind.  As  to  this  dump,  tiie 
answer  sets  up  that  Judge  Archbald  had  entered  into— I  was  about 
to  state  what  my  recollection  is  of  the  answer,  but  my  associate  says 
it  is  not  in  the  answer.  I  think  it  is;  but  whether  it  is  in  the  answer 
or  not,  it  is  part  of  our  reply  to  that  article.  Judge  Archbald  had 
become  interested  in  the  way  which  has  already  appeared,  in  the 
Oxford  dump,  with  which  no  railroad  had  had  anything  whatever 
to  do,  and  was  negotiating  to  sell  that  or  to  form  a  company  to 
operate  it  when  his  attention  was  called,  as  will  appear,  to  the  fact 
that  there  was  across  the  creek  from  the  Oxford  dump  this  Packer 
No.  8  dump,  or  the  packer  dumps,  and  in  that  way  he  was  led  by 
force  of  circumstances  or  by  a  chain  of  circumstances,  being  advised 
that  the  Oxford  dump  and  Packer  No.  8  dump  could  be  worked 
profitably  together  when  the  Oxford  dump  could  not  be  worked 
profitably  by  itself,  to  endeavor  to  secure  that  dump. 

The  Presidiko  Officer.  The  Chair  would  inquire  of  counsel  if  he 
offers  this  in  support  of  his  contention  against  article  8? 

Mr.  WoRTHiNOTON.  Article  8.  I  have  already  said,  Mr.  President^ 
that  I  am  informed  by  my  associate  that  I  am  mistaken  in  what  I 
was  about  to  say  is  in  the  answer.  We  do  not,  of  course,  have  to  set 
up  all  the  details  of  the  evidence  in  the  answer.  The  answer  does 
denv  that  the  respondent  unlawfully  or  corruptly  or  malicioudy  or 
wickedly,  or  whatever  those^  adverbs  are,  undertook  to  use  his  influ- 
ence as  a  judge  to  induce  railroad  companies  to  consent  to  his  secur- 
ing a  lease. 

The  Presiding  Officer.  Does  this  testimony  relate  to  Packer 

No.  8f 

Mr.  WoRTHiNGTON.  All  the  testimony  relating  to  the  Oxford  dump 
is  to  show  how  Judge  Archbald  was  led  to  become  interested  in 
Packer  No.  8.  The  witness  Thomas  Star  Jones  has  already  pyen 
considerable  evidence  along  this  very  same  line  when  on  the  witness 
stand. 

The  PREsmiNQ  Officer.  If  it  is  for  that  purpose,  it  would  fall 
within  the  terms  of  the  article.  The  Chair  unaerstood  counsel  to 
say  that  there  was  a  general  charge  as  to  endeavoring  to  lease  a  num- 
ber of  culm  dumps.   That  is  not  in  article  8. 
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Mr.  WoBTHiNOiDK.  That  is  in  the  last  article.  After  setting  forth 
various  alleged  improper  dealings  about  culm  dumps,  then  there  is 
a  general  charge  in  the  last  article  that  as  soon  as  Jud^  Archbald 
became  a  judge  of  the  Conmierce  Court  he  formed  in  his  mind  the 
intention  to  go  to  the  railroads  which  would  have  business  before 
the  Commerce  Court  and  get  culm  dumps  from  them.  We  have  suc- 
ceeded in  showing  two  cases 

The  Pbbsiding  Officer.  Counsel  will  proceed  if  the  purpose  is  to 
elucidate  the  manner  in  which  the  respondent  was  induced  to  be- 
come interested  in  Packer  No.  3. 

Mr.  WosTHiKOTON.  That  is  precisely  the  object,  Mr.  President. 

Q.  (By  Mr.  Worthington.)  Did  you  have  any  communication 
with  Thomas  Star  Jones  about  this  Oxford  dump? — A.  I  men- 
tioned  


The  PxEsmiNG  Officer.  Counsel  will- 


Mr.  Worthington.  Mr.  President,  Thomas  Star  Jones  has  already 
been  examined  in  reference  to  his  connection  with  it.  It  is  impossible 
to  show  how  Judge  Archbald  was  led  up  to  this  without  connecting 
the  different  parts  of  it  together. 

[To  the  witness.]  What  did  you  say  about  Thomas  Star  Jones  ? 

The  Witness.  I  met  Tom  Star  Jones  in  the  post-office  building  one 
day,  and  he  asked  me  whether  I  knew  of  a  dump  that  he  could  secure 
somewhere;  that  he  had  a  purchaser  ready;  that  he  was  delegated  to 
locate  one  for  him.  I  toid  Jones  that  I  was  informed  that  there 
was  one,  and  I  named  the  Oxford  to  him. 

Q.  ([By  Mr.  Worthington.)  Was  that  after  or  before  you  had 
been  in  communication  with  Judge  Archbald  about  the  Oxford 
dump? — A.  After  I  had  asked  the  judge  to  see  whether  I  could 
have  the  right  to  sell  and  after  I  had  written  to  Mr.  Peale.  That 
is  my  best  recollection. 

^  Q.  After  Mr.  Peale  had  turned  down  the  proposition? — A.  Yes, 
sir;  after  he  had  turned  it  down. 

Q.  Have  you  any  recollection  or  knowledge  as  to  Packer  No.  3 
dump  being  mentioned  afterwards  in  connection  with  the  Oxford 
dump? — A.  I  have  not. 

Q.  You  were  not  concerned  with  that  yourself? — A.  No,  sir. 

Q.  Now,  did  you  have  anything  to  do  with  the  matter  of  the  old 
gravity  fill,  of  which  the  Lacoe  &  Shiffer  Co.  were  formerly  the 
owners? — ^A.  I  did. 

Q.  In  connection  with  Judge  Archbald? — A.  Yes,  sir. 

Q.  Now  tell  us  all  about  that,  Mr.  Jones. — A.  That  fill  was  called 
to  my  attention,  if  I  remember  correctly,  somewhere  about  Feb- 
ruary, March,  or  April,  1911,  by  a  man  named  Fred  Jones.  He 
and  1  worked  together  on  the  tax  duplicates,  and  one  day  he  told  me 
he  knew  where  there  was  a  good  fill,  and  that  if  I  could  secure  it 
he  had  a  purchaser  that  was  ready  to  hand  over  the  cash  and  buy 
it  the  next  day ;  that  he  had  been  trying  to  secure  it,  and  could  not. 
That  was  his  story  to  me.  He  took  me  and  showed  me  the  fill. 
Of  course  I  had  laiown  the  fill  before  I  knew  Fred  Jones,  so  far 
as  showinff  me  anvthing  I  did  not  know  was  concerned ;  but  when  we 
started  I  did  not  know  where  he  was  going.  I  located  the  owner  or 
the  man  with  whom  I  could  get  in  touch  from  a  man  who  lived  there, 
and  not  from  any  information  that  Fred  Jones  gave  me  as  to 


1082  rMPBAOHMBNT  OF  KOBBBT  W.   ABCHBAID. 

whom  I  should  communicate  with.    I  found  it  out  from  a  man  who 
lived  there. 

Q.  Get  down  to  Judge  Archbald's  connection  with  it,  Mr.  Jones. — 
A.  I  did  not  know  Mr.  Berry  personally  then 

Q.  What  had  Mr.  Berry  to  do  with  it  ? — A.  I  was  informed  by 
this  man  who  lived  there  that  Mr.  Berry  was  the  agent  for  Lacoe 
&  Shiffer. 

Q.  For  the  owner? — ^A.  For  the  owner. 

Q.  Now,  get  to  Judge  Archbald's  connection  with  it. — ^A.  Then  I 
happened  into  Judge  Archbald's  office,  and  I  asked  Judge  Archbald 
whether  he  knew  John  W.  Berry,  of  Pittston,  I  do  not  remember 
whether  the  judge  said  yes  or  no;  but,  in  any  event,  the  judge  got  in 
touch  with  Mr.  Berry  and  I  also  got  Mr.  Berry  on  the  new  phone 
myself. 

Q.  Go  on  and  tell  what  connection  you  had  with  that  gravity-fill 
transaction,  so  far  as  Judge  Archbald  was  concerned  with  it— A. 
Outside  of  securing  that  firat  right  to  sell,  I  proceeded 

Q.  Now,  you  say  "  outside  of  getting  that  first  right  to  sell."  You 
have  said,  I  think^  that  Judge  Archbald  got  in  conmiunication  with 
Mr.  Berry  about  it?— A.  Yes,  sir. 

Q.  Did  he  get  the  right  to  sell  or  not  ? — ^A.  I  understood  he  did. 

Q.  You  proceeded  on  that  theory  afterwards,  did  you? — ^A.  On 
the  ground  that  the  judge  said  I  could  go  ahead  and  sell  it,  I  pro- 
ceeded to  find  a  buyer.  The  buyer  Fred  Jones  had  fell  down; 
he  did  not  want  it. 

Q.  Who  was  he? — ^A.  A  man  named  Charlie  Stone. 

Q.  Jones  failed  to  sell  to  Stone.  Then  what  happened  ? — ^A.  That 
ended  it  at  that  time.  I  think,  then,  that  I  wrote  to  Mr.  Berry 
through  his  old  coal  inspector,  named  Billy  Wynn.  I  happened  to 
speak  to  Billy  Wynn  about  it,  and  he  said  that  he  had  been  speak- 
ing  

Q.  No  matter  about  that.  You  then  wrote  this  last  letter  to  Judge 
Peale,  which  you  have  identified,  and  which  does  refer  to  the  old 
gravity-fill  transaction? — ^A.  Yes,  sir. 

Q.  Did  Peale  go  on  with  that  transaction  or  did  he  say  he  did  not 
want  it? — A.  No,  sir;  it  was  too  small. 

Q.  I  want  to  get  down  to  the  real  question.  We  have  information 
of  two  who  did  not  buy.  What  happened  then? — ^A.  Then,  after 
several  months,  I  took  the  matter  up  with  the  Central  Pennsylvania 
Brewing  Co.  and  Mr.  Robinson. 

Q.  We  have  heard  all  about  that.  That  afterwards  led  up  to  Mr. 
Wamke,  did  it  not?  Now,  come  down  to  the  Wamke  transaction. 
That  is  what  we  want  to  know  about  really. — ^A.  Welly  Mr.  Wamke 
and  I  went  and  examined  the  propertv ;  we  went  over  it  thoroughly, 
and  I  informed  him  that,  so  lar  as  fixing  a  price  was  concerned.  I 
would  put  him  in  touch  directly  with  the  owners,  with  the  under- 
standing that  he  was  to  pay — ^it  made  no  diflFerence  to  us  how  low 
he  could  get  it  or  what  he  would  pay  for  it,  but  that  he  would  have 
to  pay  $500  commission. 

Q.  Well,  ^o  on,  then,  and  tell  about  what  followed.  You  have  told 
you  made  this  bargain  with  Wamke.  What  was  done? — ^A.  I  should 
like  to  correct  rignt  here  a  statement  I  made  before  the  Judiciary 
Committee. 
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Q.  You  need  not  correct  anything  her©  that  you  said  anywhere 
else,  unless  you  are  asked  to  do  so.  I  do  not  care  anything  about 
that  now.  Tell  what  is  your  personal  recollection  about  it. — ^A. 
Well,  I  worked  on  it,  I  think,  probably  for  two  months.  Finally 
it  came  to  a  point  where  they  were  ready  to  close  the  deal. 

Q^  Who  was  ready  to  close? — A.  Warnke;  and  in  the  final  settle- 
ment they  made  a  note 

Q.  Now,  one  moment.  Who  made  a  note?  Did  Warnke  buy  it? — 
A.  So  far  as  I  knew  I  was  dealing  with  Warnke  alone,  who  was 
goin^  to  organize  a  company  that  was  not  organized  at  that  time, 
and  finally  mey  made  a  note  which  was  handedover  to  Judge  Arch- 
bald,  out  of  wnich  I  received  $250. 

Q.  Before  vou  go  on  about  that,  do  you  know  whether  or  not  the 
Premier  Coal  Co.  was  the  name  of  that  company  which  Warnke 
and  his  associates  organized? — ^A.  Yes,  sir. 

Q.  That  is  what  you  are  referring  to  ? — A.  Yes,  sir. 

Q.  Did  the  Premier  Coal  Co.  buy  the  gravity  nil  from  the  Lacoe 
&  ShiflFer  Co.  through  Mr.  Berry  ? — ^A.  ^fes,  sir. 

Q.  Then  where  (fid  the  $500  come  from? — ^A.  For  commission. 

Q.  From  whom? — A.  From  the  purchasers. 

Q.  From  the  Premier  Coal  Co.? — ^A.  Yes,  sir. 

Q.  Do  you  recollect  who  received  that,  whether  Judge  Archbald 
received  it  or  you? — ^A.  That  is  what  I  want  to  correct. 

Q.  Never  mind  about  correcting  anything,  Mr.  Jones.  Tell  us 
your  present  recollection  upon  the  subject. — A.  Judge  Archbald 
received  the  note. 

Q.  Did  you  get  anything  out  of  it? — A.  I  got  $250. 

Q.  And^he  retained  the  other  $250?— A.  He  did. 

Q.  And  that  was  your  commission  for  effecting  this  sale? — A. 
Yes,  sir. 

Q.  Now,  did  you  know,  as  a  matter  of  fact,  whether  or  not  Judge 
Archbald  had  a  written  option  from  Mr.  Berry  as  representative  of 
the  Lacoe  &  Shiffer  Co.  authorizing  him  to  make  this  sale? — ^A. 
Well,  I  would  not  like  to  say. 

Q.  Very  well,  we  will  get  that  from  some  one  else,  perhaps.  I  will 
not  press  you  if  you  do  -not  know  about  it.  In  reference  to  the 
division  of  that  $500,  was  there *any thing  that  entered  into  the  trans- 
action except  the  services  that  you  and  he  had  rendered  in  making 
this  sale  of  the  gravity  fill  from  the  Lacoe  &  Shiffer  Go.  to  the 
Premier  Coal  Co.l — A.  Nothing  whatsoever. 

Q.  Were  those  companies  railroad  companies  or  companies  com- 
posed of  private  individuals? — ^A.  Private  individuals. 

Q.  Both  of  them  ? — A.  On  each  side. 

Q.  Do  you  remember  going  to  Judge  Archbald's  office  with  Fred 
Jones  in  connection  with  this  transaction  ? — ^A.  I  do. 

Q.  I  do  not  care  to  go  into  details  of  it,  but  1  want  to  know  what, 
if  anything,  was  said  there  about  any  railroad  company  or  any  rights 
an^  railroad  had  in  connection  with  this  gravity-fill  dump  trans- 
action.— A.  Nothing  whatever  there. 

Q.  Was  there  anything  said  on  that  subject  at  any  time  in  Judge 
Archbald's  presence,  as  lar  as  you  know? — ^A.  No,  sir. 

Q.  Or  by  Judge  Archbald  ? — ^A.  No,  sir. 

Mr.  WoRTHiNGTON.  You  may  cross-examine,  gentlemen. 
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Cross-examination  by  Mr.  Manager  Webb  : 

Q.  Where  were  you  born  t — ^A.  In  Wales. 

Q.  Are  vou  a  man  of  property  and  were  you  a  man  of  property  two 
years  ago? — A.  Just  the  same  as  I  am  now. 

Q.  Two  years  ago  you  were  not  worth  anything,  were  you? — A. 
Well,  I  was  in  one  sense,  and  you  may  Uiink,  like  a  good  many  others, 
that  I  was  not. 

Q.  I  think  I  can  bring  you  down  to  the  point,  Mr.  Jones. — A.  All 
right 

Q.  Four  years  ago  you  had  a  little  stock  in  a  lumber  company,  did 
you  not? — A.  Yes. 

Q.  A  thousand  dollars  worth? — ^A.  Yes.  sir. 

Q.  But  you  never  got  anything  out  or  it:  the  lumber  company 
was  closed  out  ? — A.  Well,  I  have  since ;  I  will  get  something. 

Q.  How  much  ? — ^A.  Well,  I  will  have  now  coming  of  the  amount 
that  I  spoke  of  as  a  loss,  something  like  $1,200. 

Q.  You  will  have  it,  but  you  dia  not  have  it  th«i,  and  you  thought 
three  years  ago  you  had  lost  it  all. — ^A.  Well,  I  had  the  right  to  expect 
it  and  count  upon  it. 

Q.  You  swore  before  the  Judiciary  Committee  that  your  stock  had 
turned  out  to  be  worth  nothing,  and  that  you  had  a  home  up  there 
in  Scranton,  but  your  wife  owned  it,  and  nothing  could  be  made  out 
of  you  by  execution  under  the  laws  of  Pennsylvania. 

Mr.  WoRTHiNGTON.  Mr.  President,  I  respectfully  suggest  that  this 
witness  was  not  asked  anything  on  direct  examination  that  justifies 
this  cross-examination. 

Mr.  Manager  Webb.  I  submit  that  is  exactly  what  counsel  did  ask 
him. 

Mr.  WoBTHiNGTOK.  I  askcd  him  his  connection  with  a  single  oom- 

any  and  he  has  told  us  about  that.    I  did  not  examine  him  about 
is  financial  responsibility. 

Mr.  Manager  Webb.  You  examined  Mr.  Davies  fully  about  how 
many  different  corporations  he  was  connected  with  and  what  his 
financial  standing  was  supposed  to  be,  and  I  want  to  show  the  con- 
trary on  cross-examination. 

Mr,  WoRTHiNGTON.  I  do  uot  understafid  that  one  witness  can  be 
cross-examined  about  the  direct  examination  of  another  witness. 
ITiat  is  a  new  idea  to  me. 

The  PREsroiNG  Officer.  The  managers  will  have  a  full  right  to 
examine  him  on  their  own  behalf. 

Q.  (By  Mr.  Manager  Webb.)  As  a  matter  of  fact,  when  the  note 
signed  by  Judge  Archbald,  yourself,  and  Mr.  Williams  was  executed 
and  presented  for  discount  you  were  execution  proof,  were  you  not, 
and  owed  more  money  than  you  could  pay  ? — A.  1  will  answer  "  yes  ^ 
conditionally ;  but  there  are  thousands  who  have  been  worse  off  a  good 
deal. 

Q.  Is  it  not  true,  Mr.  Jones,  that  you  knew  that  you  were  insolvent 
when  this  note  was  signed,  and  that  to  your  bank — ^the  bank  you  had 
been  dealing  with — ^you  owed  something  like  $1,200  or  $1,500,  and 
therefore  your  bank  woidd  not  discount  the  note? — ^A.  That  is  not 
true. 

Q.  Well,  what  is  true  about  it? — A.  The  bank  would  not  discount 
the  note  for  the  simple  reason  that  I  had  two  notes  which  came  to 
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the  bank  as  reverses,  and  I  had  exceeded  the  limit  of  my  discount. 
That  is  the  reason. 

Q.  Exactly.  You  owed  them  mcnre  money  than  you  could  pay 
them? — A.  Exactly;  but  it  was  an  asset  nevertheless.  It  had  gone 
bad,  but  was  still  outstanding. 

Q.  But  still  at  that  time  you  owed  your  bank  more  money  than 
you  could  pav,  and  that  is  the  reason  thejr  would  not  discount  the 
$500  note? — A.  No;  that  was  not  the  condition  at  all. 

Q.  Then,  why  did  you  not  get  it  discounted  at  your  bank? — ^A. 
For  the  simple  reason  that  just  previous  to  that  two  notes  I  had  had 
discoimted  for  a  customer,  which  had  become  due,  turned  out  to 
be  bad,  and  consequently  it  was  up  to  me  to  straighten  that  out 
without  going  further.    It  did  not  prove : 

Q.  But  you  did  not  have  the  money  to  do  it? — ^A.  I  guess  I  had, 
pretty  near. 

Q.  Why  did  you  not  do  it  and  have  the  note  discounted  ? — ^A.  Be- 
cause I  went  and  got  it  somewhere  else.  It  was  good  at  another 
bank. 

Q.  But  you  presented  it  to  your  bank  for  discount  ? — ^A.  Yes,  sir. 

Q.  Why  did  n<A  you  get  it  discounted  ? — A.  For  the  reason  I  have 
already  told  you. 

Q.  That  is,  for  the  reason  that  you  did  not  have  the  money  to  pay 
what  you  already  owed  them,  and  they  would  not  let  you  ^t  anj 
deeper  in  debt  to  them  ? — ^A.  Would  that  be  anything  new  in  busi- 
ness? 

Q.  Well,  is  not  that  true? — ^A.  No;  not  from  that  standpoint;  the 
way  you  take  it. 

Q.  Were  you  solvent  at  that  time? — A.  I  consider  that  I  was. 

Q.  Did  you  have  any  property,  real  estate,  at  that  time? — A.  Just 
the  same  as  now. 

Q.  That  is,  your  wife  owned  it?  In  Pennsylvania  they  can  not 
collect  your  deots  from  your  wife's  property,  can  they? — A.  But  I 
can  show  my  solvency  in  the  same  way. 

Q.  That  is,  if  your  wife  is  solvent  you  are  solvent? — ^A.  Well,  if 
I  have  the  right  to  use  it  I  am  solvent. 

Q.  If  you  have  the  riffht  to  give  a  mortgage  on  your  wife's  prop- 
erty you  are  solvent  to  the  extent  of  that  property. — ^A.-  Or  if  I  can 
get  her  to  sign  with  me. 

Q.  Is  there  a  mortgage  on  your  wife's  property? — ^A.  Yes,  sir; 
certainly. 

Q.  And  you  still  say  you  were  solvent  four  years  ago  when  you 
presented  that  note  for  discount? — A.  If  I  put  the  assete  against  the 
liabilities  I  was  solvent  then,  and  I  am  solvent  now. 

Q.  You  are  solvent  now  ? — A.  Yes,  sir ;  on  the  same  grounds. 

Q.  Your  assets  are  purely  speculative,  you  say,  and  you  may  real- 
ize on  them  some  time,  because  you  may  recover  something  on  the 
option  in  Venezuela  ? — ^A,  Not  necessarily ;  but  I  will  recover  out  of 
the  losses,  which  will  oflFset  the  liabilities. 

Q.  You  sav  you  found  Davies  on  the  street,  who  finally  directed 
you  to  go  to  Von  Storch  and  get  your  note  cashed? — ^A.  I  asked  Mr. 
jDavies  the  question;  I  told  him,  because  we  were  familiar,  that  I 
had  a  note  lor  discount,  and  I  believe  I  told  him  that  I  had  pre- 
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sented  it  at  the  West  Side  Bank  and  gave  the  reasons,  and  he  sug- 
gested that  I  go  to  Von  Storch 

Mr.  WoRTHiNGTON.  One  moment.  Since  my  friends  the  managers 
have  been  so  critical  about  matters  not  brought  out  on  the  direct 
examination,  I  will  say  that  I  do  not  remember  that  I  went  into  this 
on  direct  examination. 

The  PfiEsmiNG  Officer.  The  Chair  rules  that  the  manager  can 
interrogate  the  witness  on  his  own  behalf  and  examine  him  fully; 
but  not  on  this  point  on  cross-examination. 

Mr.  WoRTHiNGTON.  I  object  to  examining  him  any  further  on  it  on 
cross-examination. 

The  PRBsmiNG  Officer.  The  Chair  will  repeat  the  ruling.  The 
managers  can  reintroduce  the  witness.  It  is  competent  testimony, 
but  it  must  be  brought  out  in  a  different  way.  It  must  be  brought 
out  by  them  by  an  examination  in  chief  and  not  on  cross-examination. 
^  Mr.  WoRTHiNGTON.  Very  well.  I  submit  it  is  not  the  mana^rs' 
time  for  puttin&f  in  their  testimony;  and  I  object  to  their  proceeding 
further  along  this  line  now. 

Mr.  Manager  Webb.  My  recollection  is  that  three  or  four  or  five 
days  ago  the  question  was  asked  him  as  to  who  directed  him  to  the 
bank  of  Von  Storch,  and  he  replied  that  Davies  did. 

The  PREsmn^G  Officer.  If  the  present  cross-examination  relates 
to  any  matter  which  was  gone  into  on  the  previous  examination  of 
the  witness  in  chief,  it  would  be  in  order;  otnerwise  it  would  not  be. 

Mr.  Manager  Webb.  I  am  quite  sure  the  Chair  will  find  that  when 
he  was  put  on  the  witness  stand  by  the  respondent  the  question  was 
asked  who  directed  him  to  the  bank  of  Von  Storch,  and  he  replied 
"  Davies." 

Mr.  Simpson.  He  was  your  witness  before. 

Mr.  Manager  Webb.  It  came  out  on  cross-examination. 

Mr.  Simpson.  No. 

Mr.  WoRTHiNOTON.  No.  You  will  find  on  page  692  that  it  was 
gone  into  on  direct  examination  by  the  managers. 

Mr.  Manager  Webb.  He  has  stated  prior  to  this  time,  Mr.  Presi- 
dent, that  a  man  by  the  name  of  Davies  directed  him  to  the  Von 
Storch  bank,  and  they  have  examined  Mr.  Davies  with  particularity. 

Mr.  WoRTiHNGTON.  We  did  not  examine  him  about  that  trans- 
action. We  did  not  ask  him  anything  about  this  $500-note  trans- 
action. 

Mr.  Manager  Webb.  You  asked  him — ^Mr.  Davies — ^about  it 

Mr.  WORTHINGTON.  Oh,  no. 

The  Presiding  Officer.  The  Chair  has  enforced  the  rule  when 
the  managers  objected  to  counsel  for  respondent  cross-examining  wit- 
nesses on  matters  not  brought  out  on  direct  examination,  and  .it  must 
apply  it  to  the  other  side. 

Mr.  Mana^r  Webb.  Verv  well,  sir. 

Q.  (By  Mr.  Manager  Webb.)Now,  we  want  to  know  something 
about  the  Oxford  cow  dump.     Who  owned  it? 

Mr.  WORTHINGTON.  I  object  to  that  unless  this  witness  is  shown 
to  have  examined^  the  title. 

I  have  asked  him  with  whom  he  had  dealings,  but  nothing  about 
the  title,  as  to  which,  of  course,  this  witness  could  not  know^ 
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Q.  (By  Mr.  Manager  Webb.)  You  know  that  the  railroad  com- 
panies did  not  own  the  Oxford  dump,  do  you  not? — ^A,  That  the 
raikoad  did  not  own  the  dump  t 

Q.  You  know  that  no  railroad  owned  it? — ^A.  I  do  not  think 
they  do. 

Q.  Or  ever  did? — ^A.  I  do  not  think  so;  but  I  do  not  know.  I  am 
not  an  authority  on  the  subject 

Q.  Did  you  ever  hear  that  a  railroad  company  owned  the  Oxford 
dump? — ^A.  No,  sir. 

Q.  And  you  have  been  around  Scranton  for  how  many  years? — 
A.  I  have  oeen  around  there  for  18  or  19  years. 

Q.  You  say  Thomas  Star  Jones  is  the  first  man  who  ever  sug- 
gested this  tracker  No.  3  dump  to  you? — ^A.  Thomas  Star  Jones 
never  suggested  anything  to  me.  I  said  that  I  directed  Thomas  Star 
Jones  in  reference  to  the  Oxford  dump.    That  was  my  answer. 

Q.  As  a  result  of  your  direction  to  Thomas  Star  Jones  about  the 
Oxford  dump,  did  Judge  Archbald  secure  an  option  or  purchase  the 
Oxford  dump  ? — A.  I  had  taken  up  the  matter  with  Judge  Archbald 
with  reference  to  the  rights  of  sale  prior  to  that. 

Q.  Did  Judge  Archbald  ever  secure  an  option  on  the  Oxford 
dump  ?— A.  That  I  do  not  know. 

Q.  Did  he  ever  tell  you  he  did? — ^A.  My  impression  is  that  the 
judge  said  that  he  had  the  rights  to  sell. 

Q.  Did  he  ever  tell  you  he  had  secured  an  option  on  the  Oxford 
dump  ? — ^A.  I  think  the  judge  told  me  that  he  had  the  rights  to  sell. 

Q.  Did  he  ever  tell  you  that  he  had  an  option  on  it? — A.  That  I 
can  not  recollect — outside  of  the  rights  to  sell,  which  is  equivalent; 
one  is  as  good  as  the  other. 

Q.  Do  you  know  from  whom  he  got  the  option  or  the  right  to  sell, 
as  vou  call  it  ? — ^A.  I  do  not. 

Q.  Did  you  have  anything  to  do  with  Packer  No.  8  dump? — A. 
No.  sir. 

Q.  You  know  nothing  about  that? — ^A.  No,  sir. 

Q.  You  spoke  of  Berry  gravity  fill.  Let  me  ask  you  if  this  is  not 
the  way  you  came  to  learn  about  the  gravity  fill,  and  if  these  are 
not  the  facts  about  it:  Fred  W.  Jones  was  the  first  man  who  ever 
mentioned  to  you  the  Berry  gravity  fill,  owned  by  the  Lacoe  &  Shiffer 
Co.?— A.  No. 

Q.  I  thought  you  stated  a  while  ago  that  Fred  Jones  was  the  first 
man  to  mention  it  ? — A.  No ;  my  statement  was  that  Fred  W.  Jones 
told  me — ^he  did  not  use  the  word  "fill,"  he  used  the  word  "dump" — 
and  when  he  took  me  over  to  it  I  had  known  that  fill  before  I  knew 
Fred  Jones. 

Q.  What  time  in  the  year  did  he  take  you  over  to  it? — ^A.  I  be- 
lieve it  would  be  somewhere  around  March — February,  March,  or 
April — ^somewhere  around  there.    It  was  in  the  spring  of  the  year. 

Q.  Can  you  not  come  nearer  than  within  three  months  of  the 
time?— A.  Sir? 

Q.  Can  you  not  come  nearer  than  within  three  months  of  the  time? 
Was  it  in  April,  March,  or  February? — ^A.  I  believe  it  would  be — 
we  were  wording  at  the  courthouse  in  February  and  March — ^in  April, 
to  the  best  of  my  recollection. 

Q.  What  time  in  April  ? — A.  I  would  not  confine  myself  to  dates. 
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Q.  The  first  part,  or  the  last  part,  or  the  middle! — A.  It  may  be 
the  first  part 

Q.  It  may  be  the  first  part? — ^A.  Yes. 

Q.  You  think  now  it  was  the  first  part,  do  you  not? — ^A.  Well,  I 
believe  that  would  be  somewhere  near  the  mark. 

Q.  All  right.  Now,  then,  immediately  after  Fred  Jones  spoke  to 
you  about  this  gravity  fill  you  communicated  with  Judge  Arch- 
bald?— A.  I  did. 

Q.  And  Judge  Archbald  immediately  picked  up  the  phone  and 
conmiunicated  with  Mr.  Berry,  the  ag^ent  for  Lacoe  &  ShiSer;  is  not 
that  so  ? — A.  I  do  not  remember  how  it  was  done. 

Q.  Well,  you  saw  Judge  Archbald  often,  did  you  not? — ^A.  I  did. 

Q.  I  ask  you  if  that  was  not  done — ^if  Judge  Archbald  did  not  tell 
you  that  he  had  phoned  Mr.  Berry  immediately  after  you  commu- 
nicated to  him  that  you  had  found  the  fill? — A.  I  do  not  remember 
how  it  was  done,  because  in  the  first  place  the  judge  could  not  tele- 
phone from  the  office  there,  because  he  would  have  to  do  it  on  the 
new  phone,  and  he  did  not  have  the  new  phone  in  his  office. 

Q.  My  recollection  is  that  the  jud^  aamits  in  his  answer  that  he 
did  phone  him. — A.  Then  the  judge  is  right.  I  am  not  supposed  to 
know  that. 

Q.  You  did  not  hear  him  phone  Mr.  Berry? — ^A.  No,  sir. 

Q.  Anyway,  after  you  and  the  judge  had  taken  up  the  sale  of  the 
fill  that  Fred  Jones  had  told  you  about  you  finally  sold  it  to 
Wamke  ? — ^A.  Yes,  sir. 

Q.  When  you  sold  it  to  Warnke  there  was  a  $500  commission  com- 
ing?— ^A.  There  was. 

Q.  A  commission;  was  that  your  money  or  the  judge's? — ^A.  Well, 
it  was  half  and  half. 

Q.  Half  yours  and  half  the  judge's? — A.  Yes,  sir. 

Q.  Did  Warnke  know  that  you  were  to  get  half  of  it  ? — ^A.  Warnke 
knew  when  I  negotiated  the  deal  that  he  was  to  pav  $500  commissicm. 

Q.  Did  Warnke  know  that  you  were  to  get  half  of  $600  commis- 
sion ? — A.  He  was  supposed  to  know. 

Q.  Did  he  know  ? — A.  Well,  I  do  not — ^whether  he  recognized  the 
fact  or  not  is  immaterial.  He  was  supposed  to  know,  because  I  wjis 
negotiating  the  deal  with  Fred  Warnke. 

Q.  Upon  whose  authority  were  you  negotiating  the  deal? — ^A.  I 
was  negotiating  the  deal  on  my  own  as  well  as  Judge  Archbald's. 

Q.  Had  you  ever  taken  it  up  with  Mr.  Berry,  the  agent  for  Lacoe 
&  Shiffer  ? — ^A.  I  myself  talked  with  Mr.  Berry  on  the  phone. 

Q.  And  did  he  tell  you  that  Judge  Archbald  had  an  option  on  it? — 
A.  I  can  not  remember. 

Q.  What  did  Mr.  Berry  tell  you? — A.  I  understood  from  Mr. 
■  Berry  that  I  had  the  right  to  go  ahead  and  sell. 

Q.  Then  you  understood  you  had  an  option  from  Mr.  Berry? — ^A. 
No.  sir:  I  did  not  say  that 

Q.  It  you  had  a  right  to  sell^  that  is  a  verbal  option,  is  it  not? — ^A. 
I  had  the  rights  to  s^l  on  the  mformation  given  me  by  Judge  Arch- 
bald. 

Q.  Then  you  would  not  have  had  any  right  to  sell  except  that 
Judge  Archbald  gave  you  the  right  to  sell? — ^A.  In  a  sense,  no. 
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Q.  Then  you  were  the  agent  of  Judge  Archbald;  is  that  it?— A. 
No.  It  would  look  a  great  deal  better  if  you  woidd  put  it  that  I 
was  interested  with  him  in  that  particular  deal. 

Q.  Were  you  a  partner  with  the  judge,  then?— A.  That  would 
look  better 

Q.  You  were  a  partner  with  him? — ^A.  On  that  particular  deal, 
yes. 

Q.  And  you  got  $250?— A.  Yes,  sir. 

Q.  And  the  judge  got  $250  out  of  the  deal?— A.  Yes,  sir;  that  is 
correct. 

Q.  And  that  $250  was  yours,  and  you  kept  it?— A.  I  did. 

Q.  What  did  Judge  Archbald  do  to  entitle  him  to  $250?— A.  He 
secured  the  rights  to  sell,  which  is  the  first  essential  point. 

Q.  He  secured  it  from  Mr.  Berry  ? — A.  Yes,  sir. 

Q.  Do  you  know  how  he  secured  the  right? — A.  I  have  said 
already  that  I  do  not  know. 

Q.  You  do  not  know?  When  was  this  deal  consummated  with 
Mr.  Wamke  ? — A.  I  think  it  was  some  time  in  1912.  I  am  not 
sure.    I  would  not  be  positive  on  that. 

Q.  $250  is  a  good  big  amount  for  you  to  make  at  one  time,  is  it 
not?  Do  you  not  remember  when  you  got  the  money? — A.  Oh,  I 
have  handled  more  than  that. 

Q.  I  know,  but  that  was  a  pretty  fair  amount.  Do  you  remember 
when  you  got  the  $250?— A.  I  got  it  in  1912. 

Q.  This  year  ? — ^A.  Yes. 

Q.  Was  it  January,  February,  or  March  ? — A.  I  think  it  would  be 
somewhere  around  March  or  somewhere  around  that  way  or  April, 
maybe;  I  would  not  be  sure.  The  note  is  the  best  evidence  on  that 
time. 

Q.  Do  you  know  what  Mr.  Warnke  was  to  pay  for  this  fill? — A. 
That  was  a  matter  to  be  decided  between  Mr.  Berry  and  hiinself . 

Q.  Berry  and  whom? — ^A.  Warnke  and  his  partners. 

Q.  Did  not  Judge  Archbald  have  anything  to  do  with  the  price? — 
A.  It  was  a  case  of  make  the  best  bargain  you  can.  That  is  what  I 
understood.  ,  ^ 

Q.  In  all  these  dealings  you  did  not  know  the  price  that  Wamke 
paid  to  Judge  Archbald  and  Berry  for  the  fill  ? — A.  I  did. 

Q.  You  did  ? — ^A.  Yes,  I  did ;  on  the  information  of  Fred  Warnke 
himself. 

Q.  I  will  ask  you  if  you  did  swear  before  the  Judiciary  Committee 
that  you  did  not  know  what  the  price  was  ? — ^A.  As  far  as  I  person- 
ally am  concerned,  I  would  not,  because  the  negotiation  would  be  on 
one  side  of  the  purchaser  from  the  seller.  I  would  have  to  learn  it 
from  the  purchaser,  which  I  did. 

Q.  After  all  that  circumlocution,  let  me  ask  you  if  you  swore 
this  before  the  Judiciarv  Committee  last  May  ? 

Mr.  WoRTHiNGTON.  What  page? 

Mr.  Manager  Webb.  Page  641. 

The  Acting  Chairman.  How  much  was  paid  for  this  filling? 

Mr.  Jones.  Now,  I  couldn't  really  say,  because  the  price  was  left  between 
the  purchaser  and  the  owner.  There  was  no  option,  so  far  as  price  was  con- 
cerned, to  me  or  price  to  them;  let  them  make  the  best  bargain  they  could. 

The  Witness.  That  is  what  I  have  answered  to-day. 
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Q.  (By  Mr.  Manager  Webb.)  And  that  is  so? — ^A.  Yes,  sir. 

Q.  ]Dut  you  did  not  know  at  the  time  this  contract  was  completed 
what  the  fill  was  being  sold  for  or  how  much  Wamke  was  paying 
for  it  ? — ^A.  I  said  that  I  had  learned  that  from  them ;  that  I  had  no 
personal  knowledge,  I  had  to  learn  it  from  the  other  side,  from  the 
purchaser. 

Q.  Did  you  get  this  $500  note  cashed  that  was  signed  by  Wamke's 
coal  company? — ^A.  No,  sir. 

Q.  Who  got  it  cashed? — ^A.  Judge  Archbald. 

Q.  Judge  Archbald? — ^A.  Yes,  sir. 

Q.  Did  you  give  him  the  money  or  did  he  give  you  the  money? — 
A.  The  judge  gave  me  the  money. 

Q.  You  have  got  that  mixed,  too,  have  you  not? — ^A.  No.  Tliat 
is  what  I  want  to  explain.  I  was  mixed  on  that  before  the  Judiciary 
Committee. 

Q.  Yes.  Before  the  Judiciary  Committee  you  swore  you  got  the 
note  cashed  and  turned  over  $260  to  the  judge  as  a  present? — ^A.  That 
is.  where,  as  I  said  before,  I  got  confused 

Q.  Let  me  see  if  this  is  what  you  said 

Mr.  WoRTHiNQTON.  I  submit  that  the  witness  ought  to  be  allowed 
to  finish  his  answer,  and  I  ask  that  the  stenographer  read  the  answer 
as  far  as  the  witness  has  gone. 

Mr.  Manager  Webb.  I  tnought  he  had  finished. 

The  PREsroiNG  Officer.  The  witness  may  finish  his  answer. 

Mr.  Manager  Webb.  Go  ahead  and  explain  what  you  want  to  ex- 
plain. 

The  Witness.  I  got  confused  as  to  how  that  note  passed ;  I  had  it 
in  mind  all  the  time  that  I  admitted  that  the  judge  ^ot  the  note  and 
that  I  received  my  share  of  it,  but  when  I  received  the  congressional 
report  I  found  out  that  I  had  made  a  mistake  on  that  point,  and  that 
is  why  I  asked  to  correct  that  to-day. 

Q.  (By  Mr.  Manager  Webb.)  Then  what  you  did  swear  to  before 
the  Judiciary  Committee  was  that  the  $500  was  just  for  selling  the 
fill?— A.  Yes,  sir. 

Q.  And  that  you  made  the  judge  a  present  of  $250? — ^A.  That  was 
forced  in  bv  the  Judiciary  Committee. 

Q.  Now  let  us  see  how  .much  force  there  was.  Let  us  see  if  you 
did  not  swear  this,  on  page  644: 

Mr.  Floyd.  Do  you  mean  to  say,  Mr.  Jones,  that  you  proposed  to  Judge  Arch- 
bald that  you  were  going  to  make  this  deal  and  going  to  give  half  of  your 
profits  or  commission  to  him  without  any  consideration  or  services  on  his  part? 

Mr.  Jones.  Yes,  sir.  His  accommodation  to  me  was  well  worth  it  when  I 
needed  it. 

The  accommodation,  I  may  add  there,  was  his  signing  of  the  $500 
note  foryou  which  you  finally  had  discoimted  by  Von  Storch. 

Mr.  "WoRTHiNGTON.  I  objcct  to  the  manager  stating  what  the  wit- 
ness said.    He  did  not  say  that. 

Mr.  Manager  Webb.  Kead  the  following  questions  and  answers  and 
it  will  show  that  he  did  say  that. 

Mr.  WoRTHiNGit)N.  I  have  no  objection  to  reading  the  miestions 
and  answers^  but  I  object  to  the  manager  stating  what  he  said. 

Mr.  Manager  Webb.  I  will  read  it : 

Mr.  Floyd.  What  did  he  tell  you  when  you  told  him  you  were  going  to  give 
him  the  $250  in  return  for  the  acconunodation  he  had  rendered  you  in  signing 
that  note  for  you? 
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Mr.  JoNss.  He  said  he  was  not  doing  it  for  that  purpose. 

Mr.  Floyd.  What  do  you  say? 

Mr.  Jones.  He  said  he  did  not  do  the  favor  for  that  purpose. 

Mr.  Floyd.  But  when  you  had  made  the  deal  and  received  your  commission 
of  $500  you  personally  turned  over  $260  to  him? 

Mr.  Jones.  Yes,  sir. 

Mr.  Floyd.  And  he  accepted  it? 

Mr.  Jones.  Yes,  sir. 

Mr.  Floyd.  Did  he  protest  against  taking  It? 

Mr.  Jones.  No  ;  because  I  simply  said  that  that  was  what  I  proposed  to  do. 
It  was  unsolicited  on  his  part. 

Mr.  Floyd.  Did  he  take  it  with  the  understanding  that  it  was  to  be  applied 
on  your  note  or  as  a  gift? 

Mr.  Jones.  No,  sir. 

Mr.  Floyd.  Just  as  a  gift? 

Mr.  Jones.  Yes,  sir. 

The  Witness.  That  is  why  I  said  it  was  the  Judiciary  Committee 
that  put  in  the  word  "  gift,"  and  I  simply,  to  get  rid  of  it,  said, 
"  Yes,  sir." 

Q.  (By  Mr.  Manager  Webb.)  I  ask  you  if  you  did  not  swear  before 
that  committee  on  more  than  three  or  four  occasions  that  this  $250 
you  gave  to  Judge  Archbald  at  the  time  of  the  Wamke  deal  was  a 
mere  gift  to  him  for  his  having  signed  for  you  the  $500  note  for  your 
speculation  in  Venezuela? — ^A.  There  are  two  ways  of  answering 
that  question,  and  this  explains  it. 

Q.  That  would  be  a  conclusion.  Did  you  not  swear  that,  in  effect, 
before  the  Judiciary  Committee? — ^A.  Just  as  it  says.  That  is  the 
answer. 

Q.  Now  you  want  to  change  it? — A.  I  can  explain  it  without 
changing  it. 

Q.  Go  ahead  and  explain  it. — A.  I  took  this  view:  That  when 
the  matter  was  terminated  and,  as  I  testified  there,  that  Judge  Arch- 
bald  had  lost  all  confidence  in  that  fill  and  he  did  not  think  it  could 
be  sold — ^I  took  the  view  that  when  I  took.it  up  months  later  with 
Fred  Wamke,  it  was  an  entirely  different  proposition.  There  was 
no  option  right  at  that  time. 

Q.  There  was  no  what? — A.  There  was  no  option  on  it  at  that 
time,  at  the  time  I  sold  it.    That  had  lapsed. 

Q.  Mr.  Berry's  option  had  expired? — A.  Yes;  consequently  I  was 
working  on  my  own  hook,  in  a  sense,  and  I  could  look  at  it  from  two 
standpoints  and  be  consistent  with  that  answer. 

Q.  Then  you  gave  the  $250,  as  I  understand  you  now,  partly  as  a 
reward  for  his  having  signed  your  $500  note  and  partlv  for  his 
services  in  the  sale  of  the  Wamke  fill.  Is  that  right? — A.  No. 
Looking  at  it  from  the  other  angle — of  his  agreement  with  me  and 
mine  with  him,  when  he  secured  the  right  to  sell — ^it  was  no  gift,  it 
was  no  present;  it  was  his  just  rights. 

Q.  But  you  have  just  stated  uiat  his  option  from  Berry  had  ex- 
pired and  he  had  no  right  to  it  at  all. — ^A.  That  does  not  change 
the  condition  so  far  as  the  result  of  the  sale  is  concerned. 

Q.  Can  you  now  give  any  reason  for  paying  the  $250  to  Judge 
Archbald? — A.  Because  he  was  entitled  to  it  tor  services  rendered 
in  securing  the  rights  to  sell. 

Q.  Then  it  was  not  a  gift  to  him,  as  you  swore  before  the  Judiciary 
Committee? — ^A.  As  the  Judiciary  Committee  formed  it,  I  said 
**  Yes,"  to  get  rid  of  the  answer. 
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Q.  Do  you  mean  to  say  that  because  of  the  way  the  question  was 
formed  you  swore  falsely? — A.  I  can  show  the  answers  in  the  Con- 
cessional Record  where  my  first  answer  to  that  was — why  I  gave  the 
judge  $250;  I  said  that  was  his  share.  You  will  find  my  answer  to 
that.  Why  did  they  not  accept  it  instead  of  pushing  the  issue  down 
to  the  present  point  of  business? 

Q.  I  have  just  read  you  what  you  swore — on  page  644 — where  you 
said  it  was  a  gift  to  Judge  Archbald  in  consiaeration  of  his  kmd- 
ness  in  signing  the  note. — A.  I  would  not  be  ashamed  to  own  that 
that  is  correct. 

Q.  Was  your  answer  there  correct? — A.  From  one  angle  it  may  be 
and  from  tne  other  angle  it  may  not  be. 

Q.  Then,  after  all,  the  Judiciary  Committee  did  not  make  you 
swear  falsely? — ^A.  I  recognized  that  all  that  was  needed  at  the  time 
was  somethmg  that  was  incriminating,  and  the  other  might  not  be 
so  acceptable. 

Q.  That  is  the  answer  you  make  to  that  question,  is  it? — A.  Yes, 
sir. 

Q.  That  the  Judiciary  Committee  was  looking  for  something  in- 
criminating, and  you  thought  you  would  give  it  to  them? — ^A.  I 
thought  I  would  not  volunteer  it. 

Q.  Let  me  ask  you  if  you  did  not  say  this,  on  page  647 : 

Mr.  RucEEB.  Then,  in  March,  1912,  when  yon  made  this  deal  by  which  you 
made  a  profit  of  $600,  a  commission  of  $600,  you  teU  the  committee  that  a  man 
in  your  financial  condition  went  to  Judge  Archbald  and  voluntarily  made  him  a 
donation  of  $250? 

Mr.  JoiTEB.  Yes,  sir. 

Mr.  RucKEB.  Without  consideration,  except  that  he  had  signed  the  note  for 
you? 

Mr.  JoiTBS.  Tee,  sir;  positively. 

The  Witness.  There  is  nothing  inconsistent  in  that  with  the 
answer  I  have  made. 

The  PsEsroiNG  Officer.  The  Chair  thinks  the  witness  has  gone 
over  this  ground  a  half  dozen  times. 

Mr.  Manager  Webb.  I  think  he  has  said  as  much  as  I  can  get 
from  him. 

Q.  (By  Mr.  Manager  Webb.)  When  Jones  told  you  where  this 
fill  was  you  agreed  to  give  him  quite  a  commission  on  the  sale  of  it? — 
A.  Yes ;  if  he  could  fulfill  his  part  of  the  contract. 

Q,  I  ask  you  if  you  did  not  propose  to  give  him  a  commission  on 
this  property? — ^A.  Yes,  sir. 

Q.  If  it  was  sold  for  over  $12,000,  for  having  rendered  service  to 
you  in  the  past? — ^A.  Yes,  sir. 

Q.  For  pointing  out  the  fill  ? — A.  The  contract  read  that  way. 

Q.  You  went  to  Judge  Archbald  and  drew  it? — A.  No,  sir. 

Q.  Did  you  go  to  Juo^e  Archbald's  office  and  tell  him  what  your 
contract  with  Fred  Jones  was? — A.  I  told  Judge  Archbald— and 
Jones  was  with  me — that  I  had  been  with  Fred  Jones,  and  we  had 
seen  the  fill,  and  that  I  proposed  to  compensate  Fred  Jones  on  the 
understanding  that  he  delivered  his  customer,  which  he  failed  to  do. 
He  never  haahim  to  deliver. 

Q.  I  will  ask  you  if  you  and  Fred  W.  Jones  did  not  sign  this 
agreement,  witnessed  by  R.  M.  Speich,  which  was  made  in  the  pres- 
ence of  Judge  Archbald? — ^A.  No,  sir. 
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Q.  Did  you  not  tell  Judge  Archbald  you  were  going  to  give  him 
this  contract? — A.  The  chances  are  that  I  did  so. 

Q.  Never  mind  about  the  diances.  Did  you  not  tell  Fred  W. 
Jones,  in  Judge  Archbald's  presence,  that  you  were  going  to  give 
him  this  contract? — A.  I  am  not  clear  on  that. 

Q.  And  he  said,  "  We  will  go  down  to  Mr.  Davis  s  oflSce  and  get 
it  drawn  up"? — ^A.  Positivelv  no. 

Q.  Was  anything  of  that  kind  said  in  the  judge's  presence? — A. 
There  was  not. 

Q.  Did  the  judge  know  you  had  given  Jones  this  contract? — A. 
It  had  not  been  given  at  the  time  I  am  referring  to. 

Q.  Did  the  judge  tmow  you  had  given  the  contract  to  Jones? — 
A.  No. 

Q.  Did  you  discuss  it  in  the  judge's  presence? — A.  We  discussed  it 
from  the  standpoint  I  indicated  to  give  something  to  Fred  Jones. 

Q.  Did  you  tell  him  that  ? — A.  I  do  not  think  I  did.  I  may  have, 
but  I  would  not  be  sure  of  that. 

Q.  Did  you  ever  give  Fred  anything? 

Mr.  WoRTHiNGTON.  I  do  not  want  to  have  the  time  taken  up  in 
discussing  the  division  of  commissions  between  this  Jones  and  Fred 
Jones,    u,  strikes  me  that  it  is  too  much  Jones. 

Mr.  Manager  Webb.  There  are  three  Joneses,  and  I  want  to  get 
them  distinct.  I  want  to  show  that  this  witness  signed  an  agreement 
with  Fred  W.  Jones,  and  the  judge  knew  about  it,  to  give  hun  6  per 
cent  of  the  sale  over  $12,000  and  5  per  cent  below  $12,000.  Did  you 
sien  that  kind  of  a  contract? 

Mr.  WoRTHiNGTON.  I  objcct.  We  are  not  called  upon  to  go  into 
the  question  about  the  division  of  a  commission  between  Fred  Jones 
and  this  witness  or  anybody  else.  The  question  is  whether,  when 
Judge  Archbald  received  $250,  he  received  it  on  account  of  something 
he  had  done  or  was  supposed  to  have  done  in  connection  with  the  pur- 
chase of  the  gravity  fill,  or  whether,  as  charged  in  the  article  with 
which  we  are  dealing  now,  he  received  it  as  a  reward  for  having  gone 
in  behalf  of  this  witness  to  a  railroad  official  some  months  before  and 
asked  him  to  give  the  man  a  hearing. 

Q.  (By  Mr.  Manager  Webb.)  Let  me  ask  you,  Did  you  sign  this 
contract  there? 

The  PREsroiNG  Officer.  Wait  a  moment.   The  counsel  has  objected. 

Mr.  Manager  Webb.  I  did  not  know  that  he  objected  to  my  asking 
him  if  he  signed  this  contract. 

Mr.  WoRTHiNGTON.  I  did  object.  It  is  a  contract  between  Fred 
Jones  and  this  witness  in  relation  to  Fred  Jones's  commission.  We 
are  now  dealing,  I  understand,  with  the  question  whether  this  wit- 
ness treated  Fred  Jones  properly  about  Fred  Jones's  connection  with 
this  matter. 

The  Presiding  Officer.  The  counsel  is  not  objecting  to  the  con- 
tract. 

Mr.  WoRTHiNOTON.  I  am  objecting  to  the  contract,  and  talking 
about  the  relation  between  this  witness  and  Fred  Jones.  The  only 
question  properly  to  ask  the  witness  about  this  transaction  is  whether 
he  was  at  the  office  of  Judge  Archbald  and  if  anything  was  said  there 
about  the  right  of  any  railroad  in  reference  to  the  approaches  to  this 
gravity  fill.     That  was  all.    I  purposely  avoided  going  into  this 
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transaction  in  which  Fred  .Jones  was  a  party.    It  is  a  side  issue  to  a 
side  issue. 

Mr.  Manager  Webb.  But  he  said  that  Fred  Jone^  was  the  first  man 
who  mentioned  this  matter  to  him.  Now,  I  am  entitled  to  bring  out 
the  whole  conversation  and  the  agreement  with  Fred  W.  Jones.  Mr. 
President,  you  will  remember  it  is  our  contention  in  one  aspect  of 
this  case  that  this  $500  which  we  are  discussing  now  was  paid  by 
this  man  Warnke  to  Jud^  Archbald  for  his  influence  with  the  Phila- 
delphia &  Eeadine  Eailroad,  with  its  vice  president,  one  Richard. 
The  President  wifl  at  least  see  that  there  is  something  peculiar  or 
shadowy  about  this  $500  note  from  the  fact  that  this  contract  was 

fiven  to  Fred  W-  Jones  by  John  Henry  Jones,  and  that  no  money 
as  ever  been  paid  from  the  sale  of  this  contract  is  some  evidence  at 
least  that  it  was  not  a  commission,  that  it  was  a  pure  gift  to  Judge 
Archbald  for  some  other  purpose. 

The  PREsmiNG  OmoBR.  The  counsel  will  remember  that  the  Chair 
requested  the  manager  to  make  his  examination  as  concise  as  pos- 
sible. 

Mr.  Manager  Webb.  I  will  do  that.  This  witness  has  been  ex- 
amined upon  four  different  propositions,  and  it  is  tedious  I  know. 

[To  the  witness.]  Now,  Mr.  Jones,  did  you  sign  this  agreement  with 
Fred  W.  Jones,  dated  April  25,  1911  ? 

The  Witness.  I  did. 

Mr.  Manager  Webb.  Eead  it,  Mr.  Secretary,  please. 

Mr.  WoRTHiNGTON.  I  object  to  reading  it.  The  original  document 
the  witness  should  see  before  he  is  asked  whether  he  signed  it  or  not. 

Mr.  Manager  Webb.  I  think  the  counsel  admitted  that  all  docu- 
ments published  in  the  record  were  correct  and  could  be  read  from 
the  book.    I  didnot  know  he  was  making  that  captious  objection. 

Mr.  WoRTHiNGTON.  I  am  very  much  obliged  for  the  suggestion  of 
making  a  captious  objection.  I  supposed  it  was  a  very  proper  re- 
mark, when  the  witness  was  asked  as  to  whether  he  signed  the  docu- 
ment, and  the  original  document  is  here  that  it  should  be  shown  to 
him. 

Mr.  Simpson.  It  is  Exhibit  88. 

The  PREsmiNO  OrriCER.  It  will  be  read. 

The  Secretary  read  as  follows : 

U.  S.  S.  Exhibit  88. 

Whereas  Fred  W.  Jones,  of  Scranton,  Pa.,  has  on  divers  occasions  rendered 
valuable  serylces  to  me  In  the  matter  of  locating  and  securing  a  culm  dump, 
located  in  the  borough  of  Moosic,  Pa.,  between  Plains  No.  4  and  5 ;  and 
Whereas  in  consideration  of  said  services  it  was  agreed  that  upon  the  sale  and 
disposal  of  said  dump  said  Fred  W.  Jones  was  to  be  compensated : 
Now,  therefore,  I  hereby  agree  in  the  event  of  said  dump  being  sold  by  me  for 
a  sum  in  excess  of  twelve  thousand  dollars  ($12,000)  to  pay  said  Fred  W.  Jones 
6  per  cent  (6%)  of  the  amount  of  the  price,  and  in  the  event  of  said  damp  be- 
ing sold  for  the  sum  of  twelve  thousand  dollars  ($12,000),  or  any  portion 
thereof,  I  agree  to  pay  to  said  Fred  W.  Jones  5  per  cent  (5%)  of  the  price  or 
sum  so  received. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  25th  day  of 
April,  A.  D.  1911. 

J.    HXNBT   JOITBB.      [BBA!..] 

Fbed  W.  Jokes.      [sk^u] 
Witness: 

R.  M.  Spkioh. 


IMFBAOHMBKT  OF  BOBBBT  W.  ABOHBALD.  1046 

Q.  (By  Mr.  Manager  Wbbb.)  Mr.  Jones,  when  you  and  Fred  W. 
Jones  met  at  the  judge's  office  did  you  tell  him  and  Fred  Jones  that 
if  there  was  any  difficulty  about  getting  a  ri^ht  of  way  over  the  rail- 
road property  to  haul  away  the  coal  from  the  fill,  that  Judge  Arch- 
bald  nad  agreed  to  attend  to  tliat  with  the  D.  &  H.  Bailroad? — ^A. 
Never. 

Q.  Did  you  tell  him  outside  the  judge's  presence? — ^A.  No,  sir. 

Q.  Was  the  D.  &  H.  Railroad  ever  concerned  or  discussed  in  con- 
nection with  the  gravity  fill? — ^A.  Will  you  allow  me  to  explain 
how  that  occurred? 

Q.  If  it  is  not  too  long  I  have  no  objection. — ^A.  After  we  left 
Judge  Archbald's  office  there  was  no  mention  of  ri^ht  of  way  there, 
but  Charlie  Stone  and  I  and  Fred  Jones  went  down  to  a  place 
called  the  Backus,  and  while  in  there  Stone  mentioned  that  he  was 
doubtful  as  to  whether  he  would  be  permitted  to  get  across  the  land. 

Q.  The  land  of  whom  ? — A.  To  get  out  to  the  main  road. 

Q.  From  the  D.  &  H.  Railroad  property  ? — ^A.  I  think  he  said  it 
would  be  necessary  to  get  the  right  of  way  from  the  D.  &  H.  I  said, 
"  First  of  all,  Mr.  Stone,  make  up  your  mind  to  buv  the  property  or 
refuse,  and  then  talk  about  getting  out  afterwards.''  That  is  all  that 
was  spoken. 

Q.  JDid  you  tell  him  the  judge  had  told  you  that  he  would  take 
care  of  that? — A.  No,  sir;  never. 

Q.  The  judge  had  discussed  the  D.  &  H.  right  of  way  with  you,  had 
he  not  ? — A.  No,  sir. 

Q.  He  had  not  ? — ^A.  No,  sir. 

Q.  Was  this  Berry  fill  one  of  the  old  gravity  railroad  fills? — ^A. 
It  is  an  old  gravity  railroad  fill. 

Q.  I  understand.  I  want  to  bring  it  out  clearly — ^you  seem  to 
know — that  that  fill  was  abandoned  along  with  other  fills  by  the 
gravity  railroad  some  30  or  40  years  ago. — A.  Yes,  sir. 

Q.  And  now  the  landowners  claim  to  own  the  fills  on  which  the 
coal  is  deposited? — A.  Yes,  sir. 

Q.  And  Lacoe  &  Shiffer  owned  this  particular  fill? — ^A.  They 
owned  the  land  all  around  there  as  well  as  the  fill. 

Q.  Is  this  near  the  Schmit  fill  ?  Do  you  know  where  the  Schmit 
fill  and  the  Petersen  fills  are? — A.  No;  it  can  not  be  close  by. 

Mr.  Manager  Webb.  That  is  all,  Mr.  President. 

Redirect  examination  by  Mr.  Worthington  : 

Q.  Just  one  question.  I  want  to  ask  you,  Mr.  Jones,  whether  be- 
fore the  Judiciary  Committee,  on  this  subject,  you  further  testified 
as  I  find  on  page  660,  as  follows : 

Mr.  RucKEB.  How  did  you  pay  Judge  Archbald?  Did  you  pay  him  in  cash 
or  give  him  a  check? 

Mr.  Jones.  The  judge  got  the  note.    I  gave  the  note  to  the  Judge  to  deposit 

Mr.  RucKEB.  You  sold  him  the  note,  then? 

Mr.  Jones.  Yes. 

Mr.  RucKEB.  They  gave  yon  a  note  for  $500? 

Mr.  Jones.  Yes,  sir. 

Mr.  RucKEB.  And  you  delivered  that  to  Judge  Archbald,  and  he  gave  you 
$250  and  kept  the  note? 

Mr.  Jones.  Yes,  sir. 

Mr.  RucKEB.  And  has  the  note ;  or,  at  least,  did  have  it? 

Mr.  Jones.  Yes,  sir. 

Mr.  RucKEB.  That  is  the  way  it  was  paid? 

Mr.  Jones.  Yes,  sir. 
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Did  that  happen?  Is  that  the  way  you  testified  before  the  Judi- 
ciary Committee? — ^A.  Yes;  because  the 

Q.  I  do  not  ask  you  to  qualify  or  explain  it  now.  I  also  ask  you 
whether  you  did  not  further  testify  in  the  very  last  words  of  your 
examination  before  the  Judiciary  Committee 

Mr.  Manager  Webb.  On  what  page? 

Mr.  WoBTHiNGTON.  I  read  from  pages  664  and  665,  beginning  at 
the  bottom  of  page  664 : 

Mr.  WOBTHINGTON.  In  reference  to  the  $500  note,  of  which  Judge  ArchtMild 
got  $250,  you  gave  him  that  note,  and  you  said  he  paid  you  $250  for  it? 

Mr.  Jones.  Yes,  sir. 

Mr.  WoBTHiNGTON.  As  a  matter  of  fact,  did  he  not  take  it  and  get  it  dis- 
counted? 

Mr.  Jones.  He  took  the  note  and  got  It  discounted. 

Mr.  WoBTHiNGTON.  And  turned  over  the  proceeds  to  you,  and  you  gave  him 
$250;  or  did  he  retain  it  out  of  the  discount? 

Mr.  Jones.  He  retained  his  $250  and  gave  me  mine  out  of  It 

Mr.  WOBTHINGTON.  That  is  all,  Mr.  Chairman. 

Mr.  Nye.  You  say  he  retained  his  $250 ;  what  do  you  mean? 

Mr.  Jones.  $250  that  I  had  agreed  he  was  to  have. 

Mr.  McCoy.  What  do  you  mean  when  you  say  you  had  agreed  he  should  have 
that? 

Mr.  Jones.  That,  I  told  him,  was  going  to  he  his;  I  was  going  to  give  him 
that 

Mr.  McCoy.  On  the  note? 

Mr.  Jones.  On  the  deal,  on  the  sale  of  the  dump,  of  the  fill. 

Those  were  the  last  words  of  your  examination  before  the  Ju- 
diciary Committee? 

The  Witness.  Yes. 

Mr.  WoRTHiNOTON.  That  is  all. 

The  Presiding  Officer.  The  witness  may  retire.  He  is  finally 
excused. 

Robert  N.  Patterson  appeared,  and,  having  been  duly  sworn,  was 
examined  and  testified  as  follows: 

Q.  (By  Mr.  Worthington.)  Mr.  Patterson,  where  do  you  live? — 
A.  At  the  Hamilton  Hotel. 

Q.  The  Hamilton  Hotel  in  this  ci^? — A.  Yes,  sir, 

Q.  Are  you  employed  there? — A.   xes,  sir. 

Q,  In  wnat  way,  please? — A.  I  am  head  derk  there. 

Q.  How  long  have  you  been  head  clerk  ? — A.  Four  years. 

Q.  Have  you  at  our  request  looked  at  your  records  to  see  whetiher 
Judge  Archbald  was  there  last  April? — ^A.  Yes,  sir. 

Q.  Have  you  brought  with  you  your  record  to  show  what  the  fact 
is  in  that  regard? — ^A.  Yes,  sir  [producing  paper]. 

Q.  And  what  is  it? — A.  He  was  with  us  from  the  evening  of  the 
8th  of  April  until  after  breakfast  on  the  morning  of  the  12th. 

Q.  Was  he  alone  when  he  was  at  the  Hamilton  House  on  that 
occasion? — A.  He  was;  yes,  sir. 

Mr.  Worthington.  That  is  all. 

Cross-examination  by  Mr.  Manager  Webb: 
Q.  May  we  see  your  record,  Mr.  Patterson? 

The  paper  was  handed  to  the  manager. 

Q.  (By  Mr.  Manager  Webb.)  I  wish  you  would  just  read  the 
record  you  have  there.  Bead  the  record  on^  your  register  book. — 
A.  I  have  him  registered  here  from  the  evening  of  the  8th 
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Q.  Just  read  the  figureg  you  have. — A.  Boom  39,  lodging,  4th 
month,  8th  day,  breakfast,  until  after  breakfast  4th  month,  12th  day. 
Board,  3i  days. 

Q.  Who  was  with  him? — A.  He  was  alone;  that  is,  according  to 
our  record  he  was  alone  with  us. 

Mr.  Manager  Webb.  That  is  all. 

Mr.  WoRTHiNOTON.  You  have  not  stated  the  year. 

The  Witness.  1912. 

Mr.  WoRTHiNGTON.  That  is  all. 

The  PfiEsmiNo  Officer.  The  witness  may  be  excused. 

Mr.  Gallinoer.  Mr.  President,  may  I  he  permitted  to  make  an 
observation? 

The  Presidino  Officer.  Under  the  rules  the  Senator  is  author- 
ized to  submit  any  order  he  wishes  to  the  Senate;  but  if  he  wishes 
to  discuss  anything,  the  rules  prescribe  that  it  shall  be  done  in 
another  way. 

Mr.  Gallingbr.  It  was  not  to  offer  an  order,  but  I  think  inquiry 
has  been  made  of  the  counsel  for  the  respondent  whether  or  not  they 
could  get  in  their  testimony  to-day. 

Mr.  Worthington.  Mr.  "President,  I  should  like  to  say  it  is  utterly 
impossible  to  finish  to-day,  if  we  should  sit  until  midnight,  with 
our  evidence.  When  we  started  in  with  our  evidence  Monday  morn- 
ing we  had  expected  to  be  able  to  finish,  but  the  cross-exammations 
have  been  so  long  that  where  we  calculated  on  20  witnesses  a  day  we 
have  examined  only  a  dozen  or  less.  I  do  not  mean  in  the  slightest 
degree  to  criticize  or  to  find  fault  with  the  managers,  but  simply 
to  show  that  we  were  in  error  in  our  calculation  as  to  what  would 
probably  happen.  I  would  myself  say  it  would  be  a  very  great 
accommodation  to  us,  and  especially  to  me  personally,  if  at  this 
time  we  could  stop  the  taking  of  testimony  in  this  case  and  let  it 
go  over  until  the  3d  of  January.  There  are  but  a  few  of  us  here; 
the  labors  we  have  been  engaged  on  have  been  very  trying,  especially 
upon  me.  It  would  be  a  personal  accommodation  to  me  if  we  could 
stop  now. 

Of  course,  Mr.  President,  in  a  case  which  has  lasted  so  long,  and 
where  there  have  been  so  many  witnesses,  and  so  many  facts  gone 
over,  it  is  very  important  for  us,  in  justice  to  our  client  to  go  over 
what  has  been  done,  and  see  what  it  is  necessary  for  us  to  offer  or 
whether  we  have  covered  all  the  points  in  the  case. 

For  all  these  reasons  we  had  intended  to  suggest  in  a  few  moments 
what  has  already  been  suggested  to  the  Chair,  that  the  proceedings 
in  this  case  should  stop  at  or  about  this  time. 

I  should  like  to  say  further,  Mr.  President,  while  I  am  on  my  feet, 
I  understand  the  two  Houses  have  decided  to  adjourn  to-day  until  the 
2d  of  January.  It  is  our  purpose  when  the  Senate  meets,  after  pre- 
senting a  little  more  testimony  that  we  have,  to  place  Judge  Arch- 
bald  himself  upon  the  stand,  and  we  would  very  much  dislike  to  do 
that  on  the  2a  of  January  when,  as  I  think,  we  may  take  it  for 
granted  it  will  be  very  diflScult  to  have  a  full  attendance  of  the  Senate 
just  after  the  1st  of  January.  In  the  same  connection  I  may  state 
that  Senators  have  said  to  us  openly  that  they  wish  to  be  here  when 
Judge  Archbald  is  examined.  For  that  reason  I  urge  that  as  a 
further  reason  why  when  the  court  adjourns  to-day  it  shall  be 
until  the  8d  of  January  instead  of  the  2d. 
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Mr.  Manager  Clatton.  Mr.  President,  the  managers  are  entirely 
agreeable  to  what  I  believe  to  be  the  wish  of  the  Senate  at  this  time. 
It  is  now  nearly  4  o'clock,  and  I  understand  the  session  was  to  close 
this  afternoon,  probably  at  5,  certainly  not  later  than  6.  In  view 
of  the  statement  made  by  the  respondent's  counsel  that  he  can  not 
conclude  this  afternoon,  perhaps  it  would  serve  the  convenience  not 
only  of  the  respondent's  counsel,  but  of  the  court  itself,  that  a  recess 
of  the  court  be  had  at  this  time. 

Mr.  President,  there  is  one  observation  the  respondent's  counsel 
has  made  that  perhaps  I  should  make  an  observation  in  the  nature 
of  a  reply  to,  and  that  is  as  to  the  length  of  time  consumed  by  cross- 
examination.  I  think  that  if  the  record  were  examined  since  the 
respondent  has  been  introducing  his  witnesses  it  would  reveal  the 
fact  that  a  very  little  time  of  the  Senate  has  been  occupied  in  cross- 
examination.  A  considerable  part  of  the  time  was  usra  in  the  dis- 
cussion of  admissibility  of  testimony.  That  was  not  the  fault  of 
the  managers.  In  about  nine  cases  out  of  ten  the  objection  of  the 
managers,  I  think,  was  sustained  by  the  Chair. 

So,  Mr.  President,  if  it  meets  me  wishes  of  the  Senate  that  the 
court  do  now  adjourn  until  the  3d  of  January,  tiie  managers  have 
no  objection  to  that  at  all,  but  will  cheerfully  acquiesce  in  that 
determination. 

Mr.  Clark  of  Wyoming.  Mr.  President,  I  offer  the  following  order 
and  ask  for  its  adoption. 

The  PREsmiNo  Officer.  The  Senator  from  Wyoming  submits  an 
order  for  the  consideration  and  action  of  the  Senate.  The  Secretary 
will  read  it. 

The  Secretary  read  as  follows : 

Ordered,  Tbat  when  the  Senate,  sitting  as  a  Court  of  ImpeachmeDt,  adjourns 
to-day  it  be  to  meet  at  1  o'clock  and  80  minutes  p.  m.  January  8,  1918. 

The  PfiEsmiNG  Officer.  Is  there  objection  to  the  order?  If  not, 
it  will  be  considered  as  having  been  unanimously  so  ordered  by  the 
Senate. 

Mr.  Gallinger.  I  move  that  the  Senate,  sitting  as  a  Court  of  Im- 
peachment, do  now  adjourn. 

The  motion  was  agreed  to,  and  (at  3  o'clock  and  30  minutes  p.  m.) 
the  Senate,  sitting  as  a  Court  of  Impeachment,  adjourned  until  Fri- 
day, January  3,  1913,  at  1  o'clock  and  30  minutes  p.  m. 

Tne  managers  on  the  part  of  the  House  and  the  respondent  and  his 
counsel  retired. 

Note. — The  Senate,  as  in  legislative  session  and  as  a  Court  of  Im- 
peachment, immediately  adjourned  on  January  3  as  a  mark  of  respect 
to  the  memory  of  Hon.  Jen  Davis,  late  a  Senator  from  Arkansas. 


BRIEFS  FILED  WITH 
THE  SECRETARY  OF  THE  SENATE. 


1049 


BRIEF  ON  BEHALF  OF  THE  HOUSE  OF  REPRESENTA 

TIVES. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

SITTIVO  AS  A  COUBT  OF  IMPEACHMENT. 


Mr.  Manaoeb  Henbt  D.  Clayton  presented  the  following: 

BRIEF  ON  BBHALP  OF  THE  HOUBE  OF  BBPBESBNTATIVBS  AND  OF 
THE  PEOPLE  OF  THE  XnHTBD  STATES  OF  AMERICA. 


The  United  States  of  America 


V. 


BoHBRT  W.  Abghbald,  Addi- 
tional  Circuit  Judge  of  the 
United  States  and  Judge  of 
the  United  States  Commerce 
Court. 


Upon  articles  of  impeachment 
presented  by  the  House  ^  of 
Kepresentatives  of  the  United 
States  of  America. 


CONSTITUTIONAL  PROVISIONS  RELATING  TO  THE  IMPEACHMENT  OF  JtTDGSS. 

The  provisions  of  the  Constitution  of  the  United  States  bearing 
upon  the  impeachment  of  judges  are  as  follows : 

The  House  of  Representatives  shall  choose  their  Speaker  and  other  officers, 
and  shaU  have  the  sole  power  of  impeacliment.     (Art.  I,  sec.  2.) 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting 
for  that  purpose,  they  shall  be  on  oath  or  affirmation.  When  the  President  of 
the  United  States  is  tried,  the  Chief  Justice  shall  preside ;  and  no  person  shall 
be  convicted  without  the  concurrence  of  two-thirds  of  the  members  present. 
(Art  I,  sec.  3.) 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust, 
or  profit  under  the  United  States;  but  the  party  convicted  shall  nevertheless 
be  liable  and  subject  to  indictment,  trial,  Judgment,  and  punishment,  according 
to  law.     (Art.  I,  sec.  3.) 

The  President  shall  be  commander  in  chief  of  the  Army  and  Navy  of  the 
United  States,  and  of  the  militia  of  the  several  States,  when  called  into 
the  actual  service  of  the  United  States;  he  may  require  the  opinion  In 
writing  of  the  principal  officer  In  each  of  the  executive  departments  upon 
any  subject  relating  to  the  duties  of  their  respective  offices,  and  he  shall 
have  power  to  grant  reprieves  and  pardons  for  offenses  against  the  United 
States,  except  in  cases  of  impeachment.     (Art.  II,  sec.  2.) 

The  President,  Vice  President,  and  all  civil  officers  of  the  United  States  shall 
be  removed  from  office  on  Impeachment  for,  and  conviction  of,  treason,  bribery, 
or  other  high  crimes  and  misdemeanors.     (Art.  II,  sec.  4.) 

The  Judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Oonrt 
and  in  such  Inferior  courts  as  the  CJong^ess  may  from  time  to  time  ordain  and 
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establish.  The  Judges^  both  of  the  Supreme  and  Inferior  courts,  shall  hold  their 
offices  during  good  behavior,  and  shall,  at  stated  times,  receive  for  their  services 
a  compensation  which  shall  not  be  diminished  during  their  continuance  in 
office.     (Art.  Ill,  sec.  1.) 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  Jury; 
and  such  trial  shall  be  held  in  the  State  where  the  said  crimes  shall  have 
been  committed;  but  when  not  committed  within  any  State,  the  trial  shall  be 
at  such  place  or  places  as  the  Gongress  may  by  law  have  directed.  (Art  in, 
sec.  2.) 

THE  GENERAL  NATUBB  OF  IMPEACHMENTS. 

The  fundamental  law  of  impeachment  was  stated  by  Kichard 
Wooddeson,  an  eminent  English  authority,  in  his  Law  Lectures 
delivered  at  Oxford  in  1777,  as  follows  (pp.  499  and  501, 1842  ed.) : 

It  is  certain  that  magistrates  and  officers  intrusted  with  the  administration  of 
public  affairs  may  abuse  their  delegated  powers  to  the  extensive  detriment  of  the 
community  and  at  the  same  time  in  a  manner  not  properly  cognisable  before 
the  ordinary  tribunals.  The  influence  of  sudi  delinquents  and  the  nature  of 
such  offenses  may  not  unsuitably  engage  the  authority  of  the  highest  court  and 
the  wisdom  of  the  sagest  assembly.  The  Commons,  therefore,  as  the  grand 
inquest  of  the  nation,  became  suitors  for  penal  Justice,  and  they  can  not  con- 
sistently,  either  with  their  own  dignity  or  with  safety  to  the  accused,  sue  ^se- 
where  but  to  those  who  share  with  them  in  the  legislature. 

On  this  policy  is  founded  the  origin  of  impeachments,  which  began  soon  after 
the  constitution  assumed  its  present  form. 

#  •  #  •  •  ~  #  • 

Such  kind  of  misdeeds,  however,  as  peculiarly  injure  the  commonwealth  by 
the  abuse  of  high  offices  of  trust,  are  most  proper — and  have  been  the  most 
usual — ^grounds  for  this  kind  of  prosecution. 

Referring  to  the  function  of  impeachments,  Rawle,  in  his  work 
on  the  Constitution  (p.  211),  says: 

The  delegation  of  important  trusts  affecting  the  higher  interests  of  society  is 
always  from  various  causes  liable  to  abuse.  The  fondness  frequently  felt  for 
the  inordinate  extension  of  power,  the  influence  of  party  and  of  prejudice,  the 
seductions  of  foreign  states,  or  the  baser  appetite  for  iUegitimate  emoluments 
are  sometimes  productions  of  what  are  not  unaptly  termed  "  political  offenses  '* 
(B^eralist,  No.  65),  which  it  would  be  difficult  to  take  cognizance  of  in  the 
ordinary  course  of  Judicial  proceeding. 

The  involutions  and  varieties  of  vice  are  too  many  and  too  artful  to  be 
anticipated  by  positive  law. 

In  Story  on  the  Constitution  (vol.  1,  6th  ed.,  p.  684^  the  parlia- 
mentary history  of  impeachments  is  briefly  stated  as  follows : 

800.  In  examining  the  parliamentary  history  of  impeachments  it  will  be 
found  that  many  offenses  not  easily  deflnable  by  law,  and  many  of  a  purely 
political  character,  have  been  deemed  high  crimes  and  misdemeanors  worthy 
of  this  extraordinary  remedy.  Thus,  lord  chancellors  and  Judges  and  other 
magistrates  have  not  only  been  impeached  for  bribery,  and  acting  grossly  con- 
trary to  the  duties  of  their  office,  but  for  misleading  their  sovereign  by  unconstitu* 
tional  opinions  and  for  attempts  to  subvert  the  fundamental  laws  and  introduce 
arbitrary  power.  So  where  a  lord  chancellor  has  been  thought  to  have  put  the 
great  seal  to  an  ignominious  treaty,  a  lord  admiral  to  have  neglected  the 
safeguard  of  the  sea,  an  ambassador  to  have  betrayed  his  trust,  a  privy  coun- 
cilor to  have  propounded  or  supported  pernicious  and  dishonorable  measures, 
or  a  confldential  adviser  of  his  sovereign  to  have  obtained  exorbitant  grants  or 
incompatible  employments — these  have  been  all  deemed  impeachable  offenses. 
Some  of  the  offenses,  indeed,  for  which  persons  were  impeached  in  the  early 
ages  of  British  Jurisprudence,  would  now  seem  harsh  and  severe;  but  perhaps 
they  were  rendered  necessary  by  existing  corruptions,  and  the  importance  of 
suppressing  a  spirit  of  favoritism  and  court  intrigue.  Thus  persons  have  been 
impeached  for  giving  bad  counsel  to  the  King,  advising  a  prejudicial  peace. 
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enticing  the  King  to  act  against  the  advice  of  Parliament,  pnrchaaing  offices, 
giving  medicine  to  the  King  without  advice  of  physicians,  preventing  other 
persons  from  giving  counsel  to  the  King  except  in  their  presence,  and  procuring 
exorbitant  personal  grants  from  the  King.  But  others,  again,  were  founded  in 
the  most  salutary  public  Justice,  such  as  impeachments  for  malversations  and 
neglects  in  office,  for  encouraging  pirates,  for  official  oppression,  extortions, 
and  deceits,  and  especially  for  putting  good  magistrates  out  of  office  and 
advancing  bad.  One  can  not  but  be  struck,  in  this  slight  enumeration,  with  the 
utter  unfitness  of  the  common  tribunals  of  Justice  to  take  cognizance  of  such 
offenses,  and  with  the  entire  propriety  of  confiding  the  Jurisdiction  over  them 
to  a  tribunal  capable  of  understanding  and  reforming  and  scrutinising  the 
polity  of  the  State,  and  of  sufficient  dignity  to  maintain  the  independence  and 
reputation  of  worthy  public  officers. 

IMPEACHABLE  OFFENSES  UNDER  THE  OONSTTrUTION. 

The  provision  in  Article  II,  section  4,  of  the  Constitution  of  the 
United  States  defining  impeaclbable  offenses  as  ''  treason,  bribery,  or 
other  high  crimes  ana  misdemeanors  "  was  taken  from  the  British 
parliamentary  law,  established  and  prevailing  at  the  time  of  the  for- 
mation of  our  Government.  It  must,  therefore,  be  interpreted  by 
the  light  of  time-honored  parliamentary  usage,  as  contradistinguished 
from  the  common  municipal  law  of  England. 

Our  fathers,  mindful  of  the  flagrant  persecution  of  the  subjects  of 
England  in  the  guise  of  prosecutions  for  treason  against  the  Crown, 
specifically  defined  the  elements  of  the  offense  of  treason  against  the 
United  States  in  Article  III,  section  8,  of  our  organic  law. 

The  offense  of  bribery  had  a  fixed  status  in  the  parliamentary  law 
as  well  as  the  criminal  law  of  England  when  our  Constitution  was 
adopted,  and  there  is  little  difficulty  in  determining  its  nature  and 
extent  in  the  application  of  the  law  of  impeachments  in  this  country. 

In  addition  to  the  specific  offenses  of  treason  and  bribery,  all  of- 
fenses falling  within  the  classification  of  "  high  crimes  and  misde- 
meanors," which  were  subjects  of  impeachment  oy  the  British  Parlia- 
ment, were  made  impeachable  offenses  under  the  Constitution  of  the 
United  States,  subject  to  the  limitations  prescribed  by  that  instru- 
ment. 

In  a  footnote  to  4  Blackstone  (p.  5,  Lewis's  ed.)  Christian  says: 

The  word  "crime*'  has  no  technical  meaning  in  the  law  of  England.  It 
seems,  when  it  has  a  reference  to  positive  law,  to  comprehend  those  acts  which 
subject  the  offender  to  punishment  When  the  words  "high  crimes  and  mis- 
demeanors "  are  used  in  prosecutions  by  impeachment,  the  words  "  high  crimes  ** 
have  no  definite  signification,  but  are  used  merely  to  give  greater  solemnity  to 
the  charge. 

The  term  "  misdemeanor  "  has  a  twofold  leg&l  significance.  Under 
the  common  law  it  signifies  a  criminal  o£^nse  not  amounting  to 
felony,  which  is  punishable  by  indictment  or  other  special  criminal 
proceeding.  As  applied  to  civil  officers^  in  the  sense  of  the  lex  gor- 
tiamentana^  it  signifies  maladministration  or  misbehavior  in  office, 
irrespective  of  whether  such  conduct  is  or  is  not  indictable. 

It  is  well  established  by  the  authorities  that  impeachable  offenses 
under  the  British  constitution  and  under  our  Constitution  are  not 
limited  to  statutory  crimes  and  misdemeanors,  or  to  offenses  indict- 
able under  tihe  common  law  and  triable  in  tne  courts  of  ordinary 
jurisdiction. 
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In  his  Commentaries  on  the  Constitution,  John  Randolph  Tucker 
defines  impeachable  offenses  as  follows  (vol.  1,  sec.  200) : 

What  are  impeachable  offenses? 
(a)  Treason.  This  is  defined  by  the  Constitution. 

(h)  Bribery f  which  needs  no  special  comment  For  its  definition  resort  may 
be  had  to  its  meaning  in  criminal  procedure. 

(o)  High  crimes  and  misdemeanors.  What  is  the  meaning  of  these  terma? 
Much  controversy  has  arisen  out  of  this  question.  Do  these  words  refer  only 
to  offenses  for  which  the  party  may  be  Indicted  under  the  authority  of  the 
United  States?  Do  they  mean  offenses  by  the  common  law?  Do  they  include 
offenses  against  the  laws  of  the  States,  or  do  they  mean  offenses  for  which  there 
is  no  indictment  in  the  ordinary  courts  of  justice?  Or  do  they  include  mal- 
administration, unconstitutional  action  of  an  officer,  wlUful  or  mistaken,  or 
iUegal  action,  willful  or  mistaken. 

{d)  Up  to  September. 8,  1787,  the  clause  in  reference  to  the  impeachable 
offenses  only  included  treason  and  bribery.  On  that,  day  Mr.  Mason  moved  to 
add  the  words  "or  maladministration."  Mr.  Madison  objected  to  the  vague- 
ness of  this  term,  whereupon  Mr.  Mason  withdrew  the  word  "maladministra- 
tion "  and  substituted  "  other  high  crimes  and  misdemeanors  against  the  United 
States,"  and  the  clause  was  then  agreed  to  by  a  vote  of  10  States  to  1.  As 
the  word  "  other  "  is  inserted  before  the  words  "  high  crimes  and  misdemeanors,'* 
these  last  words  may  be  interpreted  by  the  nature  of  the  crimes  "  treason  and 
bribery."  Why  should  an  officer  be  impeached  for  treason?  Obviously,  because 
an  officer  guilty  of  treason  against  the  United  States  would  be  disqualifled 
personally  from  being  an  officer  of  a  government  to  which  he  was  a  traitor. 
How  could  a  President  properly  command  an  army  of  the  United  States  whoi 
he  was  engaged  in  levying  war  against  them,  or  adhering  to  their  enemies? 
The  utter  inconsistency  of  this  double  position  made  it  a  proper  offense  for  tbe 
jurisdiction  of  impeachment.  The  same  objection  would  apply  to  any  other 
officer  of  the  United  States.  To  be  employed  in  the  service  of  the  United 
States,  against  which  he  was  levying  war,  or  adhering  to  their  enemies,  was  a 
total  personal  disqualification. 

(6)  So  in  respect  to  bribery.  Bribery  corrupts  public  duty.  The  differoice 
between  treason  and  bribery  is  that  the  first  is  a  crime  defined  by  the  Consti- 
tution, as  to  which  Ck>ngress  has  no  power  except  to  declare  its  punishm^it. 
Bribery  is  not  a  constitutional  crime,  and  was  not  made  a  crime  against  the 
United  States  by  statute  until  April,  1790.  These  two  cases,  therefore,  show 
that  the  words  "  high  crimes  and  misdemeanors  "  can  not  be  confined  to  crimes 
created  and  defined  by  a  statute  of  the  United  States;  for  if  Congress  had  ever 
failed  to  have  fixed  a  punishment  for  the  constitutional  crime  of  treason,  or 
had  failed  to  pass  an  act  in  reference  to  the  crime  of  bribery,  as  it  did  fail 
for  more  than  a  year  after  the  Constitution  went  into  operation,  it  would  result 
that  no  officer  would  be  impeachable  for  either  crime,  because  Congress  had 
failed  to  pass  the  needful  statutes  defining  crime  in  the  case  of  bribery,  and 
prescribing  the  punishment  in  the  case  of  treason  as  well  as  bribery.  It  can 
hardly  be  supposed  that  the  Constitution  Intended  to  make  impeachment  for 
these  two  fiagrant  crimes  depend  upon  the  action  of  Congress.  The  conclusion 
from  this  would  seem  to  be  inevitable  that  treason  and  bribery,  and  other  hi£^ 
crimes  and  misdemeanors,  in  respect  to  which  Congress  had  failed  to  legislate, 
would  still  be  within  the  jurisdiction  of  the  process  of  impeachment 

(/)  The  word  "maladministration,"  which  Mr.  Mason  originally  proposed, 
and  which  he  displaced,  because  of  its  vagueness,  for  the  words  "other  hlg^ 
crimes  and  misdemeanors,"  was  intended  to  embrace  all  official  delinquency  or 
maladministration  by  an  officer  of  the  Government  where  it  was  criminal ;  that 
is.  where  the  act  done  was  done  with  willful  purpose  to  violate  public  duty. 
There  can  be  no  crime  in  an  act  where  It  is  done  through  inadvertence  or  mis- 
take, or  from  misjudgment.  Where  it  is  a  willful  and  purposed  violation  of 
duty  it  is  criminal. 

(g)  This  construction  is  aided  by  the  fact  that  judges  hold  their  offices  dar- 
ing "good  behavior."  These  words  do  not  mean  that  a  judge  shall  decide 
rightly,  but  that  he  shall  decide  conscientiously.  He  is  not  amenable  to  Im- 
l^eachment  for  a  wrong  decision,  else  when  an  inferior  judge  is  reversed  he 
would  be  impeachable,  or,  in  the  Supreme  Court,  a  dissenting  judge  might  be 
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lield  impeachable  because  a  large  majority  of  tbe  court  affirmed  tlie  law  to  be 
otherwise.  But  if  he  decides  nnconscleutlously — if  he  decides  contrary  to  his 
iionest  conylction  from  corrupt  partiality — this  can  not  be  good  behayior,  and 
he  is  impeachable.  Again,  if  the  Judge  is  drunken  on  the  bench,  this  is  ill 
behavior,  for  which  he  is  impeachable.  And  all  of  tibiae  are  generally  criminal 
or  misdemeanor — ^for  misdemeanor  is  a  synonym  for  misbehavior.  So,  if  he 
omits  a  Judicial  dnty;  as  well  as  when  he  commits  a  Ttoiation  ^t  duty,  he  is 
guilty  of  crime  or  misdemeanor;  for,  says  Blackstone,  "crime  or  misdemeanor 
is  an  act  committed  or  omitted  in  violation  of  a  public  law  ^ther  forbidding 
or  commanding  it." 

To  confine  the  impeachable  offenses  to  those  which  are  made  crimes  of  mis- 
demeanors by  statute  or  other  specific  law  would  too  mucii  constrict  the  Juris- 
diction to  meet  the  obvious  puri>o8e  of  the  Ckmstitution,  whl^  was,  by  impeach- 
luent,  to  deprive  of  ofilce  those  who  by  any  act  of  omission  or  commission 
showed  clear  and  flagrant  disqualification  to  hold  it  On  the  other  hand,  to  hold 
that  all  departures  from,  or  failures  in,  duty,  which  were  not  willful,  but  due  to 
mistake,  inadvertence,  or  misjudgment,  and  to  let  in  all  offenses  at  common  law, 
which,  by  the  decisions  of  the  Supreme  Court,  are  not  within  Federal  authority 
nt  all,  would  be  to  extend  the  Jurisdiction  by  impeachment  f^r  beyond  what  was 
obviously  the  purpose  and  design  of  its  creation.  It  must  be  criminal  mis- 
l)ehavior — ^a  purposed  defiance  of  official  duty — to  disqualify  the  man  from  hold- 
ing office,  or  disable  him  from  ever  after  holding  office,  which  constitute  tiie 
penalty  upon  conviction  under  the  impeachment  procesa  The  punishment,  upon 
conviction,  indicates  the  character  of  the  crime  or  misdemeanor  for  which  Im- 
l)eachment  is  constitutional.  If  the  crime  or  misdemeanor  for  which  tbe  im- 
peachment is  made  be  not  such  as  to  Justify  the  punishment  Infilcted,  we  may 
well  conclude  it  was  within  the  purpose  of  the  Oonstitntion  in  using  the  Imipeadi- 
ment  procedure. 

The  views  of  this  eminent  writer  are  supported  by  a  long  line  of 
authorities. 
In  Cooley's  Principles  of  Oonstitntional  Law  it  is  said  (p.  178) : 

The  offenses  for  which  the  President  or  any  other  officer  may  be  impeached 
are  any  such  as  in  the  opinion  of  the  House  are  deserving  of  p<anishment  under 
that  process.  Tbey  are  not  necessarUy  oflPensee  against  the  general  laws.  In 
the  history  of  Bi]^nd,  where  tbe  like  proceeding  obtains,  the  offenses  have 
often  been  political,  and  in  some  cases  for  gross  betrayal  of  public  interests 
punishment  has  very  Justly  been  inflicted  on  cabinet  officers.  It  is  often  found 
that  offenses  of  a  very  serious  nature  by  high  officers  are  not  offenses  against 
the  criminal  code,  but  consist  in  abuses  or  betrayals  of  trust,  or  Inexcusable 
neglects  of  duty,  which  are  dangerous  and  criminal  because  of  the  immense  in- 
terests involved,  and  the  greatness  of  the  trust  which  has  not  been  kept.  Such 
cases  must  be  left  to  be  dealt  with  on  their  own  facts,  and  Judged  according  to 
their  apparent  deserts. 

In  his  work  on  the  Constitutional  History  of  the  United  States, 
George  Ticknor  Curtis  says  (vol.  1,  pp.  481^82) : 

Among  the  separate  functions  assigned  by  the  Constitution  to  the  Houses  of 
C!ongress  are  those  of  presenting  and  trying  impeachments.  An  impeachment, 
in  the  report  of  the  committee  of  detail,  was  treated  as  an  ordlnaiy  Judicial 
proceeding  and  was  placed  within  the  Jurisdiction  of  the  Supreme  Court  That 
this  was  not  in  all  respects  a  suitable  provision  will  appear  from  the  following 
considerations:  Although  an  impeachment  may  involve  an  inquiry  whether  a 
crime  against  any  positive  law  has  been  committed,  yet  it  is  not  necessarily  a 
trial  for  crime,  nor  is  there  any  necessity,  in  the  case  of  crimes  committed  by 
public  officers,  for  the  institution  of  any  special  proceeding  for  the  infliction 
of  tbe  ponisdmient  prescribed  by  the  laws,  since  tb^,  like  all  other  persons,  are 
amenable  to  the  ordinary  Jurisdiction  of  the  courts  of  Justice  in  respect  of 
offenses  against  positive  law.  The  purposes  of  an  impeachment  lie  wholly 
beyond  the  penalties  of  the  statute  or  the  customary  law.  The  object  of  the 
proceeding  is  to  ascertain  Whether  cause  exists  for  removing  a  public  officer 
from  office.  Such  a  cause  may  be  fdund  in  the  fact  that  either  in  the  "discharge 
of  his  office  or  aside  from  its  functions  he  has  violated  a  law  or  committed 
what  is  technically  denominated  a  crime.  But  a  cause  for  removal  from  office 
mny  exist  where  no  offense  against  positive  law  has  been  committed,  as  where 

8162&-S.  Doc,  1140,  vol  1, 62^3 67 
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tlie  individual  has,  from  immorality  or  imbecility  or  maladministration,  become 
unfit  to  exercise  the  office.  The  rules  by  which  an  impeachment  is  to  be  deter- 
mined are  therefore  peculiar  and  are  not  fully  embraced  by  those  principles  or 
provisions  of  law  which  courts  of  ordinary  Jurisdiction  are  required  to  admin- 
ister. 

In  Watson  on  the  Constitution  (vol.  2,  p.  1034,  published  in  1910) 
it  is  said : 

A  misdemeanor  comprehends  all  indictable  offenses  which  do  not  amount  to  a 
felony,  as  perjury,  battery,  libels,  conspiracies,  attempts  and  solicitations  to  com- 
mit felonies,  etc.  These  seem  to  be  the  definitions  of  these  terms  at  commou 
law,  but  it  would  be  strange  if  a  civil  officer  could  be  impeached  for  only  snch 
offenses  as  are  embraced  within  the  common-law  definition  of  "other  high 
crimes  and  misdemeanors."  There  is  a  parliamentary  definition  of  the  term 
"  misdemeanor,"  and  a  modern  writer  on  Uie  Ck)nstltutlon  has  said :  "  The  term 
'high  crimes  and  misdemeanors*  has  no  significance  in  the  common  law  con- 
cerning crimes  subject  to  Indictment.  It  can  only  be  found  in  the  law  of  Parlia- 
ment and  is  the  technical  term  which  was  used  by  the  Commons  at  the  bar  of 
the  Lords  for  centuries  before  the  existence  of  the  United  States."  Synonymous 
with  the  term  "  misdemeanor  "  are  the  terms  misdeed,  misconduct,  misbehavior, 
fault,  transgression. 

In  Story  on  the  Constitution  (6th  ed.,  vol.  1,  sees.  796, 799)  it  is  said : 

Is  the  silence  of  the  statute  book  to  be  deemed  conclusive  in  favor  of  the  party 
until  Congress  have  made  a  legislative  declaration  and  enumeration  of  the 
offenses  which  shall  be  deemed  high  crimes  and  misdemeanors?  If  so,  then,  as 
has  been  truly  remarked,  the  power  of  impeachment,  except  as  to  the  two 
expressed  cases,  is  a  complete  nullity,  and  the  party  is  wholly  dispunishable, 
however  enormous  may  be  his  corruption  and  criminality.    (Sec.  706.)     •    *     « 

Congress  have  unhesitatingly  adopted  the  conclusion  that  no  previous  statute 
is  necessary  to  authorize  an  impeachment  for  any  official  misconduct;  and  the 
rules  of  proceeding,  and  the  rules  of  evidence,  as  well  as  the  principles  of  deci- 
sion, have  been  uniformly  regulated  by  the  known  doctrines  of  the  common 
law  and  parliamentary  usage.  In  the  few  cases  of  impeachment  which  have 
liitherto  been  tried,  no  one  of  the  charges  Ims  rested  upon  any  statutable  mis- 
demeanors. It  seems,  then,  to  be  the  settled  doctrine  of  the  high  court  of  im* 
pe^chment  that,  though  the  common  law  can  not  be  a  foundation  of  a  jurisdic- 
tion not  given  by  the  Constitution  or  laws,  that  Jurisdiction,  when  given,  attaches, 
and  is  to  be  exercised  according  to  the  rules  of  the  common  law ;  and  that  what 
are  and  what  are  not  high  crimes  and  misdemeanors  is  to  be  ascertained  by 
a  recurrence  to  that  great  basis  of  American  Jurisprudence.  The  reasoning  by 
which  the  power  of  the  House  of  Representatives  to  punish  for  contempts 
(which  are  breaches  of  privUeges,  and  offenses  not  defined  by  any  positive  laws) 
has  been  upheld  by  the  Supreme  Court,  stands  upon  similar  grounds;  for  if 
the  House  had  no  Jurisdiction  to  punish  for  contempts  until  the  acts  had  been 
previously  defined  and  ascertained  by  positive  law,  it  is  clear  that  the  process 
of  arrest  would  be  illegal.     (Sec.  799.) 

It  is  apparent  from  the  context  that  this  author  agrees  with  the 
doctrine  asserted  by  all  the  leading  commentators,  that  is,  an  im- 
peachable  offense,  or  a  high  crime  or  misdemeanor,  need  not  be  a 
crime  or  a  misdemeanor  as  defined  by  any  positive  law ;  and  that  in 
determining  whether  or  not  the  offense  charged  is  impeachable,  resort 
can  be  had  to  the  lex  parliamentarian  and  that,  in  the  trial  of  an  im- 
peachment case,  the  rules  of  law  governing  the  admissibility  of  evi- 
dence and  the  like  obtain  so  far  as  applicable  under  our  qrstem  of 
jurisprudence  and  rules  or  provisions  relating  to  impeachment  trials. 

The  lex  parliamentaria  recognized  "  high  crimes  and  misde- 
meanors "  to  be  misdeeds,  misconduct,  or  misbehavior. 

Foster,  in  his  work  on  the  Constitution  (sec.  93),  says: 

The  term  "  high  crimes  and  misdemeanors  "  has  no  significance  in  the  c<Hnmon 
law  c<mcemlng  crimes  subject  to  indictment.    It  can  be  found  only  in  the  law 
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of  Parliament  a^d  is  the  teclmical  tenn  which  has  been  used  by  the  Oommons 
at  the  bar  of  the  Lords  for  centuries  before  the  existence  of  the  United  States. 

Impeachable  offenses  are  those  which  were  the  subject  of  Impeachment  by 
the  practice  in  Parliament  before  the  Declaration  of  Independence,  except  in 
so  far  as  that  practice  is  repugnant  to  the  language  of  the  Constitution  and  the 
spirit  of  American  institutions.  An  examination  of  the  English  precedents  will 
show  that,  although  private  citizens  as  well  as  public  officers  have  been  im- 
peached, no  article  has  been  pi'esented  or  sustained  which  did  not  charge  either 
misconduct  in  office  or  some  offense  which  was  injurious  to  the  welfare  of  the 
State  at  large. 

In  this  class  of  cases,  which  rest  so  much  in  the  discretion  of  the  Senate,  the 
writer  would  be  rash  who  were  to  attempt  to  prescribe  the  limits  of  its  Juris- 
diction in  this  respect. 

An  impeachable  offense  may  consist  of  treason,  bribery,  or  a  breach  of  official 
duty  by  malfeasance  or  misfeasance,  Including  conduct  such  as  drunkenness, 
when  habitual  or  In  the  performance  of  official  duties,  gross  indecency,  and 
profanity,  obscenity,  or  other  language,  used  in  the  discharge  of  an  official 
function,  which  tends  to  bring  the  office  into  disrepute,  or  an  abuse  or  reckless 
exercise  of  a  discretionary  power,  as  well  as  a  breach  or  omission  of  an  official 
duty  imposed  by  statute  or  common  law;  or  a  public  speech  when  off  duty 
which  encourages  insurrection.  It  does  not  consist  in  an  error  in  Judgment 
made  in  good  faith  in  the  decision  of  a  doubtful  question  of  law,  except  perhaps 
in  the  case  of  a  violation  of  the  Constitution. 

In  the  American  and  English  Encvclopedia  of  Law  (2d  ed.,  vol.  15, 
pp.  1066-1068)  5  it  is  said : 

The  Constitution  of  the  United  States  provides  that  the  President,  Vice  Presi- 
dent, and  all  civil  officers  of  the  United  States  shall  be  removed  from  office  on 
impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors.  If  impeachment  in  England  be  regarded  merely  as  a  mode  of 
trial  for  the  punishment  of  common- law  or  statutory  crimes,  and  if  the  Constitu- 
tion has  adopted  it  only  as  a  mode  of  procedure,  leaving  the  crimes  to  which  it 
is  to  be  applied  to  be  settled  by  the  general  rules  of  criminal  law,  then,  as  it  Is 
well  settled  that  In  regard  to  the  National  Government  there  are  no  common- 
law  crimes,  it  would  seem  necessarily  to  follow  that  impeachment  can  be  insti- 
tuted only  for  crimes  specifically  named  in  the  Constitution  or  for  offenses 
declared  to  be  crimes  by  Federal  statute.  This  view  has  been  maintained  by 
very  eminent  authority,  but  the  cases  of  Impeachment  that  have  been  brought 
under  the  Constitution  would  seem  to  give  to  the  remedy  a  much  wider  scope 
than  the  above  rule  would  indicate.  In  each  of  the  only  two  cases  of  impeach- 
ment tried  by  the  Senate  in  which  a  conviction  resulted  the  defendant  was 
found  guilty  of  offenses  not  indictable  either  at  common  law  or  under  any 
Federal  statute,  and  in  almost  every  case  brought  offenses  were  charged  in  the 
articles  of  impeachment  which  were  not  indictable  under  any  Federal  statute 
and  in  several  cases  they  were  such  as  constituted  neither  a  statutory  nor  a 
common-law  crime.  The  impeachabllity  of  the  offenses  charged  in  the  articles 
was  in  most  of  the  cases  not  denied.  In  one  case,  however,  counsel  for  the 
defendant  insisted  that  impeachment  would  not  lie  for  any  but  an  indictable 
offense;  but  after  exhaustive  argument  on  both  sides  this  defense  was  prac- 
tically abandoned.  The  cases,  then,  seem  to  establish  that  impeachment  is  not 
a  mere  mode  of  procedure  for  the  punishment  of  Indictable  crimes,  that  the 
phrase  "  high  crimes  and  misdemeanors  "  is  to  be  taken  not  in  its  common-law 
but  In  its  broader  parliamentary  sense,  and  is  to  be  interpreted  In  the  light  of 
parliamentary  usage;  that  in  this  sense  it  includes  not  only  crimes  for  which 
an  indictment  may  be  brought,  but  grave  political  offenses,  corruption,  malad- 
ministration, or  neglect  of  duty  involving  moral  turpitude,  arbitrary  and  oppres- 
sive conduct,  and  even  gross  improprieties,  by  Judges  and  high  officers  of  state, 
although  such  offenses  be  not  of  a  character  to  render  the  offender  liable  to  an 
indictment  either  at  common  law  or  under  any  statute.  Additional  weight  is 
added  to  this  interpretation  of  the  Constitution  by  the  opinions  of  eminent 
writers  on  constitutional  and  parliamentary  law  and  by  the  fact  that  some  of 
the  most  distinguished  members  of  the  convention  that  framed  it  have  thus 
interpreted  it. 
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In  Words  and  Phrases  (vol.  4,  pp.  8419-8420)  it  is  aaid : 

The  object  of  prosecutions  of  impeachment  in  England  and  the  United  States 
is  to  reach  high  and  potent  offenders,  such  as  might  be  presumed  to  escape  punish- 
ment in  the  ordinary  tribunals,  either  from  their  own  extraordinary  influence  or 
from  the  imperfect  organization  and  powers  of  those  tribunals  These  prosecu- 
tions are,  therefore,  conducted  by  the  representatives  of  the  nation,  in  their 
public  capacity,  in  the  face  of  the  nation,  and  on  a  responfllblUty  which  is  at 
once  felt  and  reverenced  by  the  whole  conmiunity.  State  v.  Buckley,  54  Ala., 
599,  618  (citing  Story,  Const,  par.  688). 

In  Bouvier's  Law  Dictionary  (vol.  1,  p.  9)  impeachable  offenses  are 
defined  as  follows : 

The  offenses  for  which  a  guilty  officer  may  be  impeached  are  treosoB,  bribery, 
and  other  high  crimes  and  misdemeanors  (Art  II,  bbc  4).  The  Oonstitation 
defines  the  crime  of  treason  (Art  III,  sec.  3).  Recourse  most  be  had  to  the 
common  law  for  a  definition  of  bribery.  Not  having  particularly  mentloaed 
what  is  to  be  understood  by  "  other  high  crimes  and  misdemeanors,"  resort.  It  Is 
prsflRimed,  most  be  had  to  parliamentary  practice  and  the  common  law  In  order 
to  ascertain  what  they  are.  (Story,  Ck>nst,  par.  795.)  It  is  said  that  impeach- 
ment may  be  brought  to  bear  on  any  offense  against  the  Constltutioa  or  the  laws 
which  is  deserving  of  punishment  in  this  manner  or  is  of  such  a  <diaracter  as  to 
render  the  officer  unfit  to  hold  his  office.  It  is  primarily  directed  against  ofllcial 
misconduct,  and  is  not  restricted  to  political  crimes  alone.  The  decision  rests 
really  with  the  Senate.    Black,  Const.  L.,  121. 

It  will  thus  be  seen  that  the  common  law  of  crimes  and  the  parlia- 
mentary law  of  impeachments  have  no  direct  connection,  although 
the  principles  of  the  one  may  be  invoked  in  the  application  of  the 
other.  They  represent  two  distinct  branches  in  our  scheme  of  juris- 
prudence and  tney  should  be  so  treated  in  the  consideration  of  this 

IMPEACHMENT  TRIALS  IN  THE  UNITED  STATES  SENATE. 

A  concise  statement  of  the  general  character  of  the  several  im- 
peachment trials  which  have  been  heretofore  conducted  by  the  Senate 
of  the  United  States  is  here  submitted  for  the  convenience  of  the 
Senators: 

IMPEACHHENT    OF    WILLIAM    BI^OCTNT. 

William  Blount,  a  Senator  from  Tennessee,  was  impeached  in 
1797  on  a  char^  of  conspiracy  to  create,  promote,  and  set  on  foot 
within  the  jurisdiction  of  the  United  States,  ana  to  conduct  and 
carry  on  from  thence,  a  hostile  military  expedition  a^inst  the  ter- 
ritories and  dominions  of  Spain  in  Florida  and  Louisiana  for  the 
purpose  of  wresting  such  territories  from  Spain  and  conquering  the 
f^ame  for  Great  Britain,  with  which  Spain  was  at  war;  conspiring 
to  incite  the  Creek  and  Cherokee  Nations  of  Indians  to  commence 
liostilities  against  the  subjects  of  Spain,  in  violation  of  the  then 
existing  treaty  between  the  United  States  and  Spain,  and  conspiring 
to  alienate  the  confidence  of  these  Indian  tribes  from  the  principal 
agent  of  the  United  States  appointed  by  the  President,  in  accord- 
ance with  law,  to  reside  among  the  tribes ;  conspiring  to  seduce  the 
official  interpreter  appointed  by  the  United  States  to  reside  among 
the  said  Inoian  tribes  from  the  duty  and  trust  of  his  aj^intment, 
and  conspiring  to  impair  the  confidence  of  the  Cherokee  Nation  in 
the  United  States  ana  create  discontent  amon^  the  Vidians  relative 
\o  the  ascertainment  of  the  boundary  line  of  me  United  States  and 
the  Cherokee  Nation  under  treaty  provisions. 
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Shortly  after  Blount  had  been  impeached  by  the  House  he  was 
expelled  by  the  Senate,  and  he  was  tnei'eafter  acquitted  of  the  im- 

geachment  on  the  ground  that  he  was  not  a  civil  officer  of  the  United 
tates. 

IMPEACHlffENT    OF    JOHN    PICKEBING. 

John  Pickering,  judge  of  the  United  States  District  Court  for  the 
District  of  New  Hanrpshire,  was  impeached  in  1803,  on  the  gremnd 
that  he  had  disobeyed  the  law  in  the  course  of  proceedings  brou^t 
by  the  United  States  to  condemn  a  ship  with  its  cai^  for  a  violation 
of  the  customs  laws,  in  that  the  juoge  delivered  the  ship  to  the 
claimant  after  its  attachment  by  the  marshal  without  requiring  a 
bond,  in  accordance  with  the  reouiremeniB  of  law ;  that  in  such  pro- 
ceedinffs  he  had  refused  to  hear  the  testimony  off^ed  in  behalf  of  the 
United  States ;  that  he  had  refused  to  grant  an  appeal  by  the  Govern- 
ment from  his  arbitrar]^  decree  to  the  circuit  court ;  and  that  he  had 
attempted  to  perform  his  official  functions  while  in  a  state  of  intoxi- 
cation. The  respondent  did  not  appear  to  answer  the  articles  ex- 
hibited against  hmi,  but  his  son  presented  a  petition,  alleging  tibie  in- 
sanity of  his  father  and  praying  an* opportunity  to  adduce  evidence 
in  that  behalf.  Evidence  was  admitted  and  considered  by  the  Sen- 
ate in  support  of  this  petition.  The  facts  alleged  in  the  articles  of 
impeachment  were  proved  to  the  satisfaction  of  the  Senate,  and  the 
respondent  was  convicted  on  each  of  the  articles  against  him  and 
removed  from  office. 

IMPEACHMENT  OF   SAMUEL  CHASE. 

In  1804  the  House  impeached  Samuel  Chase,  a  justice  of  the  United 
States  Supreme  Court,  on  the  ground  that  he  had  been  guilty  of  cer- 
tain misconduct  to  the  prejucuce  of  the  defendants  in  the  trials  of 
John  Fries  for  treason  and  James  Thompson  Callender  for  breach  of 
the  sedition  laws;  that  he  had  improperly  attempted  to  induce  a 
grand  jury  in  Delaware  to  find  an  indictment  against  the  editor  of  a 
newspaper  for  breach  of  the  sedition  laws ;  and  tor  addressing  an  in- 
temperate and  inflammatory  harangue  to  a  jury  in  the  State  of 
Maryland. 

On  a  party  vote,  the  respondent  was  acquitted  as  to  all  of  the 
articles  exhibited  against  him. 

IMPEACHMENT  OF  JAMES    H.   PECK. 

In  1830  James  H.  Peck,  judge  of  the  United  States  District  Court 
for  the  District  of  Missouri,  was  impeached  on  the  ground  that  he 
had  grossly  abused  his  power  as  a  judge  in  sentencing  an  attorney 
to  24  hours  imprisonment  and  suspension  from  the  bar  of  his  court 
for  18  calendar  months  for  writing  and  publishing  a  moderate 
criticism  of  one  of  Judge  Peck's  decisions  in  a  case  m  which  this 
attorney  had  appeared  in  behalf  of  the  plaintiff,  with  the  result  that 
the  attornOT  was  practically  prevented  irom  further  participation  in 
the  case.  The  respondent  was  acquitted  by  the  Senate  on  all  of  the 
articles  presented  against  him  on  the  ground  that  he  was  justified 
in  assuming  that  hQ  was  legally  clothea  with  the  power  that  he  had 
exercised,  and  that  the  element  of  malice  had  not  been  established. 
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IMPEACHMENT .  OF   WEST   H.    HUMPHBEYS. 

In  1862  West  H.  Humphreys,  judge  of  the  United  States  District 
Court  for  the  District  of  Tennessee,  was  impeached  for  making  a 
public  speech  declaring  the  right  of  secession  and  inciting  revolt 
and  rebellion  against  the  Government  of  the  United  States ;  with  the 
support  and  advocacy  of  the  ordinance  of  secession ;  with  aiding  in  the 
organization  of  an  armed  rebellion  against  the  United  States;  with 
conspiring  to  oppose  the  authority  of  the  Government  of  the  United 
States  by  force;  with  refusing  to  hold  his  court  or  perform  its  func- 
tions; and  with  unlawfully  acting  as  judge  of  the  Confederate  dis- 
trict court  in  causing  arrests,  imprisonments,  and  confiscations.  The 
respondent  made  no  appearance,  and  the  trial  proceeded  in  his 
absence.  The  respondent  was  convicted  on  all  the  charges,  with  the 
excepticHi  of  the  unlawful  arrests  and  confiscations,  and  was  removed 
and  disqualified  from  holding  ofiice. 

IMPEACHMENT   OF   ANDREW    JOHNSON. 

Andrew  Johnson,  President  of  the  United  States,  was  impeached 
in  1868  on  11  articles  charging  the  attempted  removal  of  E.  M. 
Stanton,  the  Secretary  of  YJ/kvy  in  violation  of  the  so-called  tenure- 
of-office  act;  in  attempting  to  induce  a  general  of  the  Army  to  vio 
late  the  provisions  of  an  act  of  Congress;  and  of  attempting;  to  bring 
into  contempt  and  reproach  the  Congress  of  the  United  Etates  by 
intemperate  and  inflammatory  speeches.  The  respondent  was  ac- 
quitted on  each  of  the  charges  by  a  margin  of  one  vote. 

IMPEACH MENT  OF  WILLIAM    W.  BELKNAP. 

In  1876  William  W.  Belknap,  Secretary  of  War,  was  impeached  on 
five  articles,  charging  that  he  nad  accepted  a  portion  of  the  profits  of 
an  Army  post  tradership  from  a  post  trader  whom  he  had  appointed 
while  he  held  the  War  portfolio.  A  few  hours  before  the  House  for- 
mally adopted  the  articles  of  impeachment  against  him^  Belknap 
resigned  as  Secretary  of  War  and  tne  President  accepted  his  resigna- 
tion. His  counsel  interposed  a  plea  to  the  jurisdiction  in  the  Senate 
on  the  ground  that  the  respondent  was  not  a  civil  ofiicer  of  the  United 
States  at  the  time  of  his  impeachment.  This  plea  was  overruled  by 
a  majority  of  less  than  two-thirds  and  the  trial  proceeded.  The  re- 
spondent was  ultimately  acquitted  by  the  votes  of  the  Senators  who 
had  originally  voted  in  favor  of  the  plea  to  the  jurisdiction. 

IMPEACHMENT  OF  CHARLES  SWATNE. 

In  1904  Charles  Swayne,  judge  of  the  United  States  District  Court 
for  the  Northern  District  of  Piorida,  was  impeached  on  12  articles, 
charing  that  he  had  rendered  false  claims  against  the  Grovemment 
in  his  expense  accounts ;  that  he  had  appropriated  to  his  own  use, 
without  making  compensation  to  the  owner,  a  certain  railroad  car  be- 
longing to  a  railroad  company  then  in  the  possession  of  a  receiver 
appointed  by  the  respondent,  and  that  he  nad  allowed  the  credit 
claimed  by  the  receiver  for  and  on  account  of  the  expenditure  inci- 
dent to  the  improper  use  of  this  car  as  a  part  of  the  necessary  ex- 
penses of  operating  the  road;  that  he  had  resided  outside  of  his  dis- 
trict in  violation  of  a  statute  of  the  United  States;  and  that  he  had 
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maliciously  adjudged  certain  parties  to  be  in  contempt  of  court  and 
imposed  excessive  fines  and  prison  sentences  therefor  without  just 
cause  or  warrant  of  law. 
A  trial  was  had  and  the  respondent  was  ultimately  acquitted. 

THE  TENURE  OF  FEDERAL  JITDOES  UMnBD  TO  ^'  DT7RING  GOOD  BEHAVIOR." 

The  provision  in  Article  III,  section  1,  of  our  Constitution  that 
"the  judges,  both  of  the  Supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior,"  which  was  also  borrowed  from 
the  English  laws,  must  be  considered  in  pari  materia  with  Article 
IV,  section  2,  providing  that  all  civil  officers  of  the  United  States 
shall  be  removed  from  office  upon  "impeachment  for  and  conviction 
of  treason,  bribery,  or  other  high  crimes  and  misdemeanors." 

Good  behavior  is  thus  made  the  essential  condition  on  which  the 
tenure  to  the  judicial  office  rests,  and  any  act  committed  or  omitted 
by  the  incumbent  in  violation  of  this  condition  necessarily  works  a 
forfeiture  of  the  office.  The  Constitution  provides  no  method 
whereby  a  civil  officer  of  the  United  States  can  be  removed  from 
office  save  by  impeachment.  It  follows,  therefore,  that  the  framers 
of  our  Constitution  must  have  intended  that  Federal  judges,  who  are 
civil  officers,  should  be  removable  from  office  by  impeachment  for  mis- 
behavior, which  is  the  antithesis  of  good  behavior.  Otherwise  the 
constitutional  provision  limiting  the  tenure  of  the  judicial  office  to 
"  during  good  behavior  "  would  be  entirely  without  force  and  effect. 

In  his  work  on  the  Constitution,  Foster  says  (p.  586) : 

The  Constitution  provides  that — 

"  The  Judges,  both  of  the  Supreme  and  inferior  courts,  shall  hold  their  offices 
during  good  behavior." 

This  necessarily  implies  that  they  may  be  removed  In  case  of  bad  behavior. 
But  no  means  except  impeachment  is  provided  for  tiielr  removal,  and  judicial 
misconduct  is  not  indictable  by  either  a  statute  of  the  United  States  or  the 
common  law. 

In  Watson  on  the  Constitution  the  proposition  is  stated  as  follows 
(vol.  2,  pp.  1036-1037) : 

A  civil  officer  may  so  behave  in  public  as  to  bring  disgrace  upon  himself  and 
shame  upon  his  country,  and  he  may  continue  to  do  this  until  his  name  would 
become  a  national  stench,  and  yet  he  would  not  be  subject  to  indictment  by  any 
law  of  the  United  States,  but  he  certainly  could  be  impeached.  What  will 
those  who  advocate  the  doctrine  that  impeachment  will  not  lie  except  for  an 
offense  punishable  by  statute  do  with  the  constitutional  provision  relative  to 
judges  which  says,  ''Judges,  both  of  the  Supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior'*?  This  means  that  as  long  as  they  behave 
themselves  their  tenure  of  office  is  fixed,  and  they  can  not  be  disturbed.  But 
suppose  they  cease  to  behave  themselves?  When  the  Constitution  says,  "A 
judge  shall  hold  his  office  during  good  behavior,*'  it  means  that  he  shall  not 
hold  it  when  it  ceases  to  be  good.  Suppose  he  should  refuse  to  sit  upon  the 
bench  and  discharge  the  duties  which  the  Ck)n8titution  and  the  law  enjoin 
upon  him,  or  should  become  a  notoriously  corrupt  character,  and  live  a  noto- 
riously corrupt  and  debauched  life?  He  could  not  be  indicted  for  such  conduct, 
and  he  could  not  be  removed  except  by  impeachment.  Would  it  be  claimed 
that  Impeachment  would  not  be  the  proper  remedy  in  such  a  case? 

IMPEACHMENTS  NOT  CONFINED  TO  OFFENSES  COMMFTTED  IN  AN  OFFICIAL 

CAPACITY. 

It  is  not  essential  that  an  offense  should  be  committed  in  an  official 
capacity  in  order  that  it  may  come  within  the  purview  of  the  con- 
stitutional provisions  relating  to  impeachments. 
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Black,  in  his  work  on  Constitutional  Law,  says  (2d  ed.,  pp.  121- 
122): 

Treason  and  bribery  are  well-defined  crimes.  But  the  phrase  "  other  high 
crimes  and  misdemeanors"  is  so  very  indefinite  that  practically  it  is  not 
susceptible  of  exact  definition  or  limitation,  but  the  power  of  impeachment  may 
be  brought  to  bear  on  any  offense  against  the  Constitution  or  liie  laws  which, 
in  the  judgment  of  the  House,  is  deserylng  of  punishment  by  this  means  or  is 
of  such  a  character  as  to  render  the  party  accused  unfit  to  hold  and  exercise 
his  oflioe.  It  is,  of  course,  primarily  directed  against  official  misoonduct  Any 
gross  malversation  in  oflQce,  whether  or  not  it  Is  a  punishable  offense  at  law, 
may  be  made  the  ground  of  an  Impeachment  But  the  power  of  Impeachment 
is  not  restricted  to  political  crimes  alone.  The  Constitution  ixroyides  that  tlie 
party  convicted  upon  impeachment  shall  still  remain  liable  to  trial  and  punish- 
ment according  to  law.  From  this  it  is  to  be  inferred  that  the  commUiaioii  of 
any  crime  which  is  of  a  grave  nature,  though  it  may  have  nothing  to  do  with 
the  person's  official  position,  except  that  it  &ows  a  character  or  motives  incon- 
sistent with  the  due  administration  of  his  ofilce^  would  render  him  liable  to 
impeachment  It  will  be  perceived  that  the  power  to  determine  what  crimes 
are  impeachable  rests  very  much  with  Congress;  for  the  House,  before  pre- 
ferring articles  of  impeachment,  will  decide  whether  the  acts  or  conduct  com- 
plained of  constitute  a  "  high  crime^  or  misdemeanor " ;  and  the  Senate,  in 
tiring  tttb  case,  will  also  have  to  consider  the  same  question.  If,  in  the  Judg- 
ment of  the  Senate,  the  offense  charged  is  not  impeachable,  they  will  acquit; 
otherwise,  upon  sufilcient  proof  and  the  concurrence  of  the  pecessary  majority, 
they  will  convict.  And  in  either  case  there  is  no  other  power  which  can  review 
or  reverse  their  decision. 

In  1862  West  H.  Humphreys,  United  States  district  judge  for  the 
district  of  Tennessee,  was  impeached  on  sev^al  specifications,  one  of 
which  was  based  on  his  action  in  making  a  speech  at  a  public  meet- 
ing, while  off  the  bench,  inciting  revolt  and  rebellion  against  the 
Constitution  and  Government  of  the  United  Stat^  The  evidence 
clearly  showed  that  he  was  in  nowise  acting  in  a  judicial  capacity, 
3^et  he  was  convicted  of  this  charge. 

A  number  of  the  impeachments  of  judges  of  the  several  States  of 
the  Union  have  been  predicated  on  various  acts  of  debauchery  en- 
tirely separate  from  the  performance  of  their  official  duties. 

Any  conduct  on  the  part  of  a  judge  which  reflects  on  his  integrity 
us  a  man  or  his  fitness  to  perform  the  judicial  functions  is  sufficient 
to  sustain  his  impeachment.  It  would  be  monstrous  to  hold  that  an 
impeachable  offense  must  needs  be  committed  in  a  purely  official 
capacity.  If  such  an  atrocious  doctrine  should  receive  the  sanction 
of  the  Senate  there  is  no  limit  to  the  variety  and  the  viciousness  of 
the  offenses  which  a  Federal  judge  might  commit  with  perfect  im- 
munity from  effective  impeachment. 

IMPEACHMENT  FOB  OFFENSES  COMMITTOD  IN  ANOTHER  JUDICIAL  OFFICE. 

Certain  of  the  proposed  articles  of  impeachment  against  Judge 
Archbald  are  based  on  offenses  committed  while  he  held  the  office 
of  United  States  district  judge  for  the  middle  district  of  Pennsyl- 
vania, whereas  he  is  now  a  United  States  circuit  judge  for  the  third 
judicial  circuit,  and  is  assi^ed  to  serve  for  a  period  of  four  years 
m  the  Commerce  Court.  In  this  respect  the  case  here  presented 
seems  to  be  unique  in  the  annals  of  impeachment  proceedings  imder 
our  Constitution. 

By  virtue  of  the  provisions  of  section  609  of  the  Revised  Statutes, 
which  were  then  in  force,  Judge  Archbald,  while  holding  the  office  of 
United  States  district  judge,  was  duly  clothed  with  auUiority  to  sit 
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or  preside  in  the  United  States  circoit  court^nd  he  was  actually  pre- 
siding oyer  snch  circuit  court  at  Scranton,  Pa.,  during  the  time  that 
some  (»r  all  of  the  offenses  charged  in  these  articles  were  committed. 
Since  his  elevation  to  a  circuit  judgeship,  the  United  States  circuit 
courts  have  been  abolished  by  the  act  or  March  3,  1911  (86  Stat., 
1087),  entitled  "  An  act  to  codify,  revise,  and  amend  the  laws  rdat- 
in^  to  the  iudiciary,"  but  the  provisions  relative  to  the  interchange- 
ability  of  district  and  circuit  judges  remain  substantially  the  same. 
Section  18  of  this  act  provides  that — 

whenever,  in  the  judgment  of  the  senior  circuit  Judge  of  the  circuit  in  which 
the  dlstrlet  lice,  or  of  the  circuit  justice  assigned  to  such  circuit,  or  of  fhe  Ohief 
Justice,  the  public  interest  shall  require,  the  said  judge  or  Associate  Justice  or 
Ciiief  Justice  shall  deBiguate  and  appoint  any  circuit  judge  of  the  circuit  to 
hold  said  district  court. 

Thus  it  appears  that  Judge  Archbald  now  holds  a  civil  office,  within 
the  meaning  of  the  Constitution,  of  the  same  judicial  nature  as  the 
office  held  oy  him  at  the  time  of  the  commission  of  the  offenses 
charged  in  the  said  articles,  and  that,  under  the  existing  law,  he  may 
be  called  upon  at  any  time  to  perform  precisely  the  same  runctions 
that  he  performed  as  United  States  district  judge.  In  other  words, 
to  all  intents  and  purposes  there  is  such  a  close  interrelation  between 
the  duties  and  powers  of  United  States  district  and  circuit  judges  as 
to  make  the  two  offices  substantially  the  same  within  the  contempla- 
tion of  the  constitutional  provisions  relating  to  impeachments. 

After  reviewing  the  various  forms  of  misconduct  which  consti- 
tute an  impeachable  offense,  Foster  says  (p.  598)  : 

It  includes  such  action  by  an  officer  when  acting  as  a  member  ex  officio  of  a 
board  of  commissioners;  and  such  action  in  the  same  or  a  similar  office  at  an 
immediately  preceding  term;  in  one  case  it  was  (so)  h^d,  after  his  reelection 
in  a  campaign  at  which  the  charges  were  discussed  upon  the  stump. 

In  State  v.  Hill  (37  Nebr.,  80)  the  Legislature  of  Nebraska  had 
impeached  certain  ex-officers  of  the  State  for  offenses  alleged  to  have 
been  committed  during  their  respective  terms  of  office.  The  Supreme 
Court  of  Nebraska  held  that  inasmuch  as  they  had  ceased  to  be  civil 
officers  of  the  State  tliey  were  not  subject  to  impeachment.  In  the 
course  of  the  decision  the  court  said  (pp.  88-89)  : 

Judge  Barnard  was  impeached  in  the  State  of  New  York  during  his  second 
term  for  acts  committed  in  his  previous  term  of  oflftce.  His  plea  that  he  was 
not  liable  to  impeachment  for  offenses  occurring  in  the  first  term  was  overruled. 
Precisely  the  same  question  was  raised  in  the  impeachment  proceedings  against 
Judge  Hnbbel,  of  Wisconsin,  and  on  the  trial  of  Gov.  Butler,  of  this  State,  and 
in  each  of  which  the  ruling  was  the  same  as  in  the  Barnard  case.  There  was 
good  reason  for  overruling  the  plea  to  the  jurisdiction  In  the  three  cases  Just 
mentioned.  Each  respondent  was  a  civil  officer  at  the  time  he  was  impeached 
and  had  been  such  uninterruptedly  slrce  the  alleged  misdemeanors  in  office 
were  committed.  The  fact  that  the  offense  occurred  in  the  previous  term  was 
immaterial.  The  object  of  Impeachment  is  to  remove  a  corrupt  or  unworthy 
officer.  If  his  term  has  expired  and  he  is  no  longer  in  office,  that  object  is 
attained  and  the  reason  for  his  impeachment  no  longer  exists.  But  if  the 
offender  is  still  an  officer,  he  is  amenable  to  impeachment,  although  the  acts 
charged  were  committed  in  his  previous  term  of  the  same  office. 

See  also  State  ex  rel.  Billon  v.  Bourgeois  (45  La.  An.,  1350). 

In  the  cases  discussed  there  was  a  constructive  breach  in  the  tenure 
of  the  offices  held  by  the  defendants  between  the  time  of  the  com- 
mission of  the  offenses  charged  and  the  impeachment.  Even  though 
the  offices  held  bv  the  defendants  at  the  time  of  their  imi^eachment 
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had  not  been  the  identical  offices  which  they  held  at  the  time  of  the 
commission  of  the  alleged  offenses,  it  mi^ht  well  have  been  decided,  on 
principle,  that  impeachment  would  lie  if  in  fact  the  prescribed  func- 
tions of  such  offices  were  of  the  same  general  nature  and  susceptible 
to  the  same  malversations  and  abuse. 

It  is  indeed  anomalous  if  the  Senate  is  powerless  to  remove  a 
corrupt  or  unfit  Federal  judge  from  office  because  his  corruption  or 
misdemeanor,  however  vicious  or  reprehensible,  may  have  occurred 
during  his  tenure  in  some  other  judicial  office  under  the  Government 
of  the  United  States  prior  to  his  elevation  to  the  particular  office 
from  which  he  is  sought  to  be  ousted  by  impeachment,  although  he 
may  have  held  a  Fecferal  judgeship  continuously  from  the  time  of 
the  commission  of  his  offenses.  Surely  the  Senate  will  not  apply  such 
a  narrow  and  technical  rule  in  the  adjudication  of  the  case  which  is 
here  presented. 

THE    PLEADINGS. 

In  the  answer  of  the  respondent  the  contention  is  made  that 
article  6  is  general,  vague,  and  indefinite.  It  is  also  claimed  that 
article  13  contains  two  distinct  charges,  depending  upon  different 
facts,  and  to  be  supported  and  met  by  different  evidence,  and  that 
to  combine  the  same  in  one  article  operates  to  the  prejudice  of  the 
respondent  by  embarrassing  him  and  his  counsel  in  nis  defense,  and 
in  preventinff  him  from  obtaining  the  separate  judgment  of  the 
Senate  on  eaoi  charge.  It  is  further  claimed  that  the  charge  in  this 
article  with  respect  to  the  obtaining  of  credit  from  persons  inter- 
ested in  suits  pending  before  him  does  not  give  the  respondent  such 
information  as  will  enable  him  to  prepare  for  trial  thereon,  in  that 
it  does  not  state  at  what  times,  or  at  what  places,  or  from  what  per- 
sons, or  under  what  circumstances  it  is  intended  to  charge  that  the 
respondent  obtained  such  credit. 

It  is  well  settled  that  articles  of  impeachment  need  not  pursue  the 
strict  form  of  a  criminal  indictment.  In  Foster's  Crown  Cases, 
page  389,  it  is  said: 

It  is  well  known  that  in  parliamentary  proceedings  of  this  kind  it  is  and 
ever  was  sufficient  that  matters  appear  with  proper  light  and  certainty  to  a 
common  understanding  without  that  minute  exactness  which  is  required  in 
criminal  proceedings  In  Westminster  Hall. 

In  Wooddeson's  Law  Lectures  (p.  502, 1842  ed.)  it  is  said : 

These  articles  need  not  pursue  the  strict  form  and  accuracy  of  an  Indictmeai. 
for  it  has  been  ruled  that  by  the  law  and  usage  of  Parliament  in  prosecutions 
by  impeachments  for  high  crimes  and  misdemeanors,  by  writing  or  speaking,  the 
particular  words  supposed  to  be  criminal  are  not  necessary  to  be  expressly 
specified  in  such  impeachments.  The  resolution,  indeed,  passed  in  a  party 
cause,  but  it  seems  agreeable  to  a  concession  of  the  Lords  several  yeara  before 
that  the  Commons  might,  if  they  pleased.  Impeach  in  general  terms»  and  tht' 
ancient  precedents  are  rarely  conformable  to  the  technical  exactness  required  In 
other  prosecutions. 

In  the  famous  impeachment  trial  of  the  Earl  of  Wintoun  for  high 
treason  (Howell's  State  Trials,  vol.  15,  pp.  875-891 J  the  articles 
failed  to  set  a  day  certain  on  which  the  offenses  were  alleged  to  have 
been  committed  by  the  respondent.  In  support  of  the  articles  pre- 
sented by  the  Commons,  Manager  Walpole  said : 

My  lords,  the  Commons  have  attended  to  the  objection  made  by  the  counsel 
on  the  part  and  behalf  of  the  noble  lord  at  the  bar,  and  they  humbly  conceive 
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those  learned  gentlemen  seem  to  forget  in  what  court  they  are.  They  have 
taken  up  so  much  of  your  lordships*  time  in  quoting  of  authorities  and  using 
arguments  to  show  your  lordships  what  would  quash  an  indictment  in  tlie 
courts  below  that  they  seem  to  forget  they  are  now  in  a  court  of  Parliament 
and  on  an  impeachment  of  the  Commons  of  Great  Britain.  For  should  the 
Commons  admit  all  that  they  have  offered,  it  will  not  follow  that  the  impeach- 
ment of  the  Commons  is  insufficient ;  and  I  must  observe  to  your  lordships  that 
neither  of  the  learned  gentlemen  have  offered  to  produce  one  instance  relating 
to  an  impeachment,  I  mean,  to  show  that  ever  the  sufficiency  of  an  impeach- 
ment was  called  In  question  from  the  generality  of  the  charge,  or  that  any 
instance  of  that  nature  was  offered  before.  The  Commons  do  not  conceive,  that 
if  this  exception  would  quash  an  indictment,  it  would  therefore  make  this  im- 
peachment insufficient;  nor  do  they  think  it  necessary,  in  Justice  to  the  noble 
lord  at  the  bar,  that  a  certain  day  should  be  mentioned  in  the  impeachment. 
*  *  *  I  hope  this  will  satisfy  your  lordships  that  this  impeachment  is  suffi- 
cient notwithstanding  this  objection;  and  I  hope  It  will  never  be  allowed  here 
as  a  reason,  that  what  quashes  an  indictment  in  the  courts  below  will  make 
insufficient  an  impeachment  brought  by  the  Commons  of  Great  Britain. 

Manager  Thomson  said : 

As  to  the  law,  we  must  refer  to  the  forms  of  proceedings  in  the  Court  of 
Parliament,  which  is  the  law  of  Parliament,  and  which  must  be  owned  to  be 
part  of  the  law  of  the  land.  It  has  been  mentioned  already  to  your  lordships 
that  the  precedents  in  impeachments  are  not  so  nice  and  precise  in  form  as  in 
the  inferior  courts;  and  we  presume  your  lordships  will  be  governed  by  the 
forms  of  your  own  court  (especially  forms  tliat  are  not  essential  to  Justice), 
as  the  courts  below  are  by  theirs;  which  courts  differ  one  from  the  other  in 
many  respects  as  to  their  forms  of  proceedings,  and  the  practice  of  each  court 
is  esteemed  as  the  law  of  that  court. 

The  House  of  Lords  approved  these  contentions  of  the  managers 
on  the  part  of  the  Commons,  and  the  respondent  was  convicted. 
In  Comyns's  Digest,  page  234,  it  is  said : 

ArtideB  of  impeachment  need  not  pursue  the  strict  forms  of  law. 

In  Story  on  the  Constitution,  section  808,  it  is  said : 

The  articles  thus  exhibited  need  not,  and  indeed  do  not,  pursue  the  strict 
form  and  accuracy  of  an  indictment.  They  are  sometimes  quite  general  in  the 
foriyi  of  the  allegations,  but  always  contain,  or  ought  to  contain,  so  much  cer- 
tainty as  to  enable  the  party  to  put  himself  upon  the  proper  defense,  and  also, 
in  case  of  an  acquittal,  to  avail  himself  of  it  as  a  bar  to  another  impeachment. 

In  Foster  on  the  Constitution  it  is  said  (p.  609) : 

The  articles  need  not  pursue  the  strict  form  of  an  indictment.  Great  looseness 
is  allowed  in  their  construction ;  and  it  is  customary  to  mingle  rhetoric  as  well 
as  arguments  with  the  statements  of  fact  which  they  contain.  In  England  no 
demurrer  to  an  article  of  impeachment  has  ever  been  admitted ;  but  our  Ameri- 
can practice  affords  more  safeguards  to  the  accused.  The  articles  must  contain 
sufficient  certainty  to  enable  the  respondent  to  properly  prepare  his  defense  and 
to  avail  himself  of  an  acquittal  thereupon  as  a  bar  to  another  impeachment.  It 
is  usual,  when  the  article  charges  a  course  of  conduct,  to  include  therein  a  num- 
ber of  specifications  of  such  conduct. 

Again,  on  page  614 : 

No  demurrer  to  an  article  of  impeachment  has  been  filed  or  sustained  in  the 
House  of  Lords.  In  the  Senate  of  the  United  States  no  demurrer  has  ever 
been  sustained,  although  in  the  cases  of  Blount  and  Belknap  pleas  and  replica- 
tions thereto  which  were  analogous  to  demurrers  were  filed  and  argued.  In 
the  case  of  Sheriff  Greenleaf,  in  Massachusetts,  demurrers  general  and  special 
to  the  several  articles  of  impeachment  were  incorporated  in  the  respondents* 
answer,  but  were  overruled.  On  the  trial  of  Judge  Cox  before  the  Senate  of 
Minnesota  demurrers  to  several  articles  were  filed  and  argued.  The  senate 
in  two  or  three  cases  overruled  the  demurrer,  but  directed  that  a  bill  of  par- 
ticulars of  the  articles  should  be  furnished  to  the  accused,  and  in  the  case  of 
one  article  after  the  bill  of  particulars  had  been  furnished  determined  to  hear 
no  further  evidence  in  support  of  the  charge. 
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The  facts  upon  which  article  6  is  predicated  are  set  out  in  exteoso 
on  page  9  of  the  report  of  the  House  Committee  on  the  Judidary 
to  the  House  of  Bepresentatives.  It  is  respectfully  submitted  that  the 
respondent  has  been  adequately  informed  regarding  the  oflCense 
charged  in  this  article. 

In  Cyclopedia  of  Law  and  Procedure,  volume  22,  page  871,  it  is 
said: 

Where  the  charges  of  a  ralld  Indictment  are  neyertheless  so  general  In  tbeir 
nature  that  they  do  not  fnUy  advise  the  accused  of  the  specific  acts  with  which 
he  is  charged,  bo  that  he  may  properly  prepare  his  defense,  the  court  has  power 
to  order  a  bill  of  particulars  to  be  furnished  him. 

« 

The  managers  on  the  part  of  the  House  would  have  furnished  the 
respondent  with  a  bill  of  particulars  if  they  had  been  required  to 
do  so  at  the  proper  time.  ^ 

The  authorities  above  cited  apply  with  equal  force  to  the  contention 
of  the  respondent  regarding  the  charge  contained  in  the  thirteenth 
article  relative  to  obtaining  credit  from  pjersons  interested  in  suits 
pending  in  the  court  over  which  he  presided.  Furthermore,  it  is 
submitted  that  this  article  charges  but  one  offense,  viz,  the  use  of  his 
judicial  influence  by  the  respondent  to  secure  business  favors  and 
concessions  from  litigants  or  persons  likely  to  become  litigants  in  his 
court,  throughout  a  general  course  of  conduct  which  constitutes  mis- 
behavior violative  of  the  conditions  on  which  the  respondent  holds 
his  oflSce  as  judge. 

In  Cyclopedia  of  Law,  volume  22^  page  326,  it  is  said,  under  the 
heading  "  Offenses  composed  of  multiplicity  of  acts  " : 

Where  the  charge  Is  of  a  complicated  nature  composed  of  a  number  of  minute 
acts,  or  where  the  offense  Includes  a  continuation  of  acts.  It  Is  unnecessary  to 
set  them  out  in  the  Indictment. 

And  on  page  379  it  is  said : 

Same  Offense  in  or  by  Distiitct  Wats  or  Means:  Where  a  single  offense 
may  be  committed  by  several  means  or  in  several  ways,  It  may  be  charged  in  a 
single  count  to  have  been  so  committed.  If  the  ways  or  means  are  not  repugnant 

In  Encyclopedia  of  Pleading  and  Practice,  volume  10,  page  532,  the 
following  rule  is  stated  with  respect  to  duplicity  in  criminal  indict- 
ments : 

The  General  Rule  FoRBn)DiNQ  Duplicity  :  A  defendant  can  not  be  charged 
In  one  and  the  same  count  with  two  or  more  independent  offenses*  as  soch, 
subject  to  different  penalties.  This  Is  the  rule  against  duplicity  In  criminal 
pleading,  which  Is  enforced  for  the  benefit  of  the  defendant,  and  Is  Intended  to 
prevent  confusion  and  prolixity,  and  to  secure  singleness  in  the  Issue  to  be  tried 
upon  each  count.  But  if  one  offense  alone  Is  charged,  it  is  not  sufDclent  to 
render  an  Indictment  or  information  double  that  another  offense  Is  stated  in 
setting  out  the  manner  In  which  It  was  committed,  or  the  different  means 
employed. 

The  practices  set  out  in  this  article  constitute  component  dements 
of  the  offense  charged,  and,  therefore,  the  form  of  pleading  is  not 
vulnerable  to  attack  on  the  ground  of  duplicity. 

CONCLUSIOX. 

It  is  respectfully  submitted  that  the  articles  of  impeachment  ex- 
hibited to  the  Senate  by  ihe  managers  in  behalf  of  the  House  of 
Kepresentatives  and  the  people  of  the  United  States  against  Robert 
W.  Archbald  charge  impeacnable  offenses,  and  that  they  should  be 
sustained  by  the  Senate  sitting  as  a  Court  of  Impeachment. 


BRIEF  OF  COUNSEL  FOR  RESPONDENT. 


IN  THE  SENATE  OF  THE  UNITED  STATES, 

SITTDTO  AS  A  OOXTBT  OF  IKPEA^ 


Tiis  United  Statei^  of  America 


V. 


Robert  W.  Archbald,  Addi- 
tional  Circuit  Judge  of  the 
United  States  and  Judge  of 
the  United  States  Commerce 
Court. 


Upon    articles    of   impeachment 

6 resented    by    the    House    of 
Representatives  of  the  United 
States  of  America. 


Mr.  WoRTHiNGTON  presented  the  following 

B&IEF  ON  BEHALF  OF  THE  RESPONDENT  A8  TO  WHAT  ABE  IM- 
PEACHABLE OFFENSES  UNDEB  THE  CONSTITUTION  OF  THE 
UNITED  STATES. 


I. 

Impeachment  lies  only  for  offenses  which  are  properly  the  subject 
of  a  prosecution  by  indictment  or  information  in  a  crimmal 
court. 

This  we  maintain  upon  the  following  grounds : 

1.  Because  by  the  action  of  the  House  and  Senate  in  previous  im- 
peachment cases  it  has  been  so  judicially  determined. 

2.  Because  a  consideration  of  the  proyisi<»is  of  the  Constitution 
relating  to  impeachment  necessarily  leads  to  the  conclusion  that  only 
criminal  offenses  are  impeadiable  offenses. 

3.  Because,  even  if  in  construing  the  words  ^'high  crimes  and  mis- 
demeanors "  in  section  4  of  Article  II  we  are  to  consider  what  were 
impeachable  offenses  in  England  when  the  Constitution  was  adopted 
(which  is  denied),  the  same  result  is  reached. 


Each  of  these  grounds  we  proceed  to  consider  in  its  order. 

1.   AS  TO  PRBVIOtTS  IMPEACHMENT  CASES  IK  THE  UKITED  STATES. 

The  first  impeachment  case  in  this  country  was  that  of  William 
Blount  in  1798.   He  had  been  a  Senator  from  the  State  of  Tennessee, 
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and  was  expelled  by  the  Senate  for  conspiring  and  contriving  to  set 
on  foot  within  the  jurisdiction  and  territory  of  tixe  United  States  a 
military  and  hostile  expedition  against  the  territories  of  the  King 
of  Spam  on  this  continent.  After  he  had  been  so  expelled  articles 
of  impeachment  against  him  for  the  same  offense  were  presented 
to  the  Senate. 

In  his  answer  to  the  articles  he  did  not  undertake  to  make  any 
contention  as  to  the  merits  of  the  case  against  him,  but  set  up  two 
defenses — (1)  that  at  the  time  of  the  commission  of  the  acts  for 
which  he  was  impeached  he  was  a  Senator,  and  therefore  not  sub- 
ject to  impeachment;  and  (2)  that  when  the  offenses  with  which 
he  was  charged  were  alleged  to  have  been  committed  he  was  not 
"an  officer  of  the  United  States." 

This  double  plea  was  sustained  by  the  Senate  by  a  vote  of  14 
to  11.  Blount  was  thereupon  acquitted.  The  case  therefore  throws 
no  light  on-  the  question  now  under  consideration.  (8  Hinds'  Prece- 
dents, p.  679.) 

The  next  case  was  that  of  John  Pickering,  district  judge  of  the 
United  States,  who  was  impeached  in  1803. 

In  three  of  the  four  articles  of  impeachment  against  Pickering 
he  was  charged  with  having  violated  certain  acts  of  Congress  gov- 
erning his  judicial  duties.  In  the  fourth  article  it  was  charged 
that  flickering,  '^  being  a  man  of  loose  morals  and  intemperate 
habits  *  *  *  did  appear  on  the  bench  of  the  said  court  for 
the  admirdstration  of  justice  in  a  state  of  total  intoxication  pro- 
duced by  the  free  arid  intemperate  use  of  intoxicating  liquors;  and 
did  then  and  there  frequently  and  in  a  most  profane  and  indecent 
manner  invoke  the  name  of  the  Suprejne  Being^  to  the  evil  example 
of  all  th^  good  citizens  of  the  United  States;  and  was  then  and 
there  guilty  of  other  high  misdemeanors  disgraceful  to  his  own 
character  as  a  judge  and  degrading  to  the  honor  of  the  United 
States." 

Pickering,  though  duly  summoned,  never  appeared  in  the  Senate 
and  no  appearance  was  entered  for  him.  But  his  son,  accompanied 
by  counsel  for  the  son,  was  permitted  to  appear  for  the  purpose 
of  showing  that  Pickering  was  insane.  Tne  Senate  listened  to 
evidence  on  this  subject,  and  also  to  evidence  as  to  the  truth  of  the 
charges.  When  the  evidence  was  closed,  a  discussion  arose  as  to 
the  form  in  which  the  question  of  the  guilt  or  innocence  of  the  re- 
spondent should  be  submitted  to  the  Senate.  It  was  at  first  pro- 
posed that  the  question  should  be  put  in  this  form: 

Is  John  Pickering,  district  judge  of  the  district  of  New  Hampshire,  guilty 

of  high  crimes  and  misdemeanors  upon  the  charges  contained  in  the  

article  of  impeachment  or  not  guilty? 

But  it  was  determined  that  instead  of  putting  that  question  il 
should  be  put  in  the  following  form: 

Is  John  Pickering,  district  Judge  of  New  Hampshire,  guilty  as  charged  In 
the article  of  impeachment  exhibited  against  him  by  the  House  of  Bep- 

resentatives  ? 

It  will  be  seen  by  this  change  in  the  form  of  the  question  the 
vote  upon  it  would  not  determine  whether  or  not  the  acts  charged 
against   Judge  Pickering   amounted   to   crimes   or   misdemeanors. 
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And  in  response  to  an  inquiry  by  a  Senator  the  Presiding  Officer 
stated  that  it  would  not  be  competent  after  the  vote  to  have  the 
Senate  determine  whether  the  acts  charged  were  impeachable 
offenses.  When  this  evasion  was  thus  determined  upon  five  Sena- 
tors— John  Armstrong,  of  New  York;  Stephen  R.  Bradly,  of  Ver- 
mont; David  Stone,  of  North  Carolina;  Jonathan  Dayton,  of  New 
Jersey,  and  Samuel  White,  of  Delaware — retired  from  tne  court, 
Dayton  and  White  not  because  they  believed  Judge  Pickering 
guilty  of  high  crimes  and  misdemeanors,  but  ^'  because  they  did  not 
choose  to  be  compelled  to  give  so  solemn  a  vote  upon  a  form  of  Ques- 
tion which  thej[  considered  an  unfair  one  and  calculated  to  preclude 
them  from  giving  any  distinct  and  explicit  opinion  upon  the  true 
and  most  important  point  in  the  case,  viz,  as  to  the  insanity  of  Judge 
Pickering,  and  whether  the  charges  contained  in  the  articles  of  im- 
peachment, if  true,  amounted  in  him  to  high  crimes  and  misde- 
meanors or  not." 

Wliat  were  the  views  of  the  other  three  Senators  who  so  retired 
from  the  court  the  record  does  not  explicitly  disclose. 

When  the  (juestion  was  put,  not  as  to  whether  Pickering  was 
guilty  of  a  high  crime  or  misdemeanor,  but  simj^ly  as  to  whether 
he  had  done  what  was  charged  against  him,  it  was  determined  ia 
the  affirmative  by  a  vote  of  19  to  7  as  to  the  first  article  and  by  a 
vote  of  20  to  6  as  to  the  other  three  articles. 

It  will  be  seen  that  if  the  five  Senators  who  retired  had  remained 
and  voted  not  guilty  the  impeachment  would  have  failed.  (3  Hinds' 
Pl-ecedents,  pp.  706-710.) 

That  each  of  the  articles  in  Pickering's  case  charges  an  offense 
which  was  a  crime  by  the  common  law  there  can  be  no  doubt.  The 
violation  by  any  officer  of  a  positive  law  governing  his  official  Conduct, 
either  by  an  act  of  commission  or  of  omission,  constitutes  the  offense 
known  as  "  misconduct  in  office."  And  the  fourth  count  charged 
in  express  terms  a  gross  case  of  "  disorderly  conduct."  That  of- 
fense, it  is  true,  is  ordinarily  not  to  be  designated  as  a  serious  one; 
but  when  a  judge  while  sittmg  on  the  bench  in  open  court  is  drunk 
and  profane,  he  has  done  that  which  may  properly  be  designated  as 
a  "  high  misdemeanor." 

The  next  case  was  that  of  Samuel  Chase,  a  member  of  the  Supreme 
Court  of  the  United  States,  against  whom  eight  articles  of  impeach- 
ment were  preferred  by  the  House  of  Representatives  in  1804. 
These  articles  charged  that  Judge  Chase,  while  presiding  in  the 
Circuit  Court  of  the  United  States  in  Pniladelphia  and  in  other 
cities,  committed  certain  arbitrary,  oppressive,  and  unjust  acts 
and  violated  certain  laws  of  the  United  States.  He  answered  the 
charges  at  great  length.  He  was  finally  acquitted,  the  vote  being 
on  the  first  article  18  to  6  in  his  favor;  on  the  second  article  24  to  10 
in  his  favor ;  on  the  third  article  18  to  16  against  him ;  on  the  fourth 
18  to  16  in  his  favor ;  on  the  -fifth  article  a  unanimous  vote  of  not 
guilty;  on  the  sixth  article  80  to  4  in  his  favor ;  on  the  seventh  article 
24  to  10  in  his  favor;  and  on  the  eighth  article  19  to  15  against  him. 

The  fifth  article,  as  to  which  all  voted  "  not  guilty,"  was  probably 
the  only  one  that  did  not  charge  an  offense  which  would  have  been 
criminal  at  common  law  as  "  misconduct  in  office." 
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In  one  or  two  textbooks  it  is  said  that  during  the  trial  of  Judge 
Chase  his  counsel  abandoned  the  claim  that  only  indictable  offenses 
are  the  subject  of  impeachment  under  the  Constitution,  and  it  has 
even  been  stated  that  this  defense  was  not  rdied  upon  by  him  in  his 
answer. 

These  are  mistaken  assertions.  In  the  answer  of  Judge  Chase  he 
said: 

And  this  resiMmdent,  farther  answering,  saith:  That  according  to  Che  Oon- 
stitution  of  the  United  States  civU  officers  thereof,  and  no  other  penona,  ate 
subject  to  impeachment;  and  they  only  for  treason,  bribery,  corruption,  or 
other  high  crimes  or  misdemeanor  consisting  in  some  act  done  or  conoimltted 
in  violation  of  some  law  forbidding  or  commanding  it ;  on  conviction  of  which 
act  they  must  be  r«noved  from  office;  and  may,  after  conviction,  be  indicted 
and  punished  therefor  according  to  law.  Hence  it  clearly  resuita  iJMi  no  civil 
officer  of  the  United  States  can  he  impeached  except  for  some  offense  for  wMoh 
he  may  he  indicted  at  law;  and  that  no  evidence  can  be  received  on  an  impeach- 
ment except  such  as  on  an  indictment  at  law  for  the  same  offense  would  be 
admissible. 

[Trial  of  Samuel  Chase,  taken  in  shorthand  by  Samuel  H.  Smith 

and  Thomas  Lloyd,  published  in  Washington  in  1805,  vol.  1,  p.  47. 

An  outline  of  the  proceedings  in  Chase's  case  will  be  found  in  3 

Hinds'  Precedents,  pp.  711-771;  but  Hinds  does  not  give  in  full 

■either  the  answer  or  the  arguments.] 

And  that  it  is  a  grievous  error  to  suppose  that  the  eminent 
lawyers  who  defendea  Chase  abandoned  the  defense  so  set  up  by 
them  in  their  client's  answer  will  be  equally  clear  from  the  follow- 
ing extracts  from  their  arguments  after  the  evidence  was  closed : 

Mr.  Hopkinson: 

Misdemeanor  is  a  legal  and  technical  term,  well  understood  and  defined  in 
law;  and  in  the  construction  of  a  legal  instrument  we  must  give  to  words  the 
legal  signification;  a  misdemeanor,  or  a  crime,  for  in  their  Just  and  proper 
acceptation  they  are  synonymous  terms,  is  an  act  committed  or  omitted.  In 
violation  of  a  public  law,  either  forbidding  or  commanding  it  Bj  this  test 
let  the  conduct  of  the  respondent  be  tried,  and  by  it  let  him  stand  justified  or 
condemned.  *  *  *  We  have  read,  sir,  in  our  younger  days,  and  read  with 
horror,  of  the  Roman  12mx)eror  who  placed  his  edicts  so  high  in  the  air  that  the 
keenest  eye  could  not  decipher  them,  and  yet  severely  punished  any  breach  of 
them.  But  the  power  claimed  by  the  House  of  Representatives  to  make  any- 
thing criminal  at  their  pleasure,  at  any  period  after  its  occurrenoe,  is  ten 
thousand  times  more  dangerous,  more  tyrannical,  more  subversive  of  all  liberty 
and  safety.    (2  Chase's  Trial,  13,17.) 

Luther  Martin  (who  was  a  member  of  the  convention  of  1787 
which  framed  our  Constitution) ; 

I  shall  now  proceed  in  the  inquiry.  For  what  can  the  Ptesltait,  Vice 
President,  or  other  civil  officers,  and,  consequently,  f6r  what  can  a  Judge, 
be  impeached?  And  I  shall  contend  that  it  must  be  for  an  Indictable  offense. 
The  words  of  the  Constitution  are  that  "  they  shall  be  liable  to  impeachment 
for  treason,  bribery,  or  other  high  crimes  and  misdemeanors."  There  can  be 
no  doubt  but  that  treason  and  bribery  are  indictable  offenses.  We  have  only 
to  inquire  then  what  is  meant  by  "high  crimes  and  misdemeanors.'*  What  Is 
the  true  meaning  of  the  word  "crime"?  It  is  breach  of  some  law  which 
renders  the  person  who  violates  it  liable  to  punishment  There  can  be  no 
crime  committed  where  no  such  law  is  violated.  •  •  •  Nay,  sir,  I  am 
ready  to  go  further  and  say  there  may  be  instances  of  very  Ugh  crimes  and 
misdemeanors  for  which  an  officer  ought  not  to  be  impeached  and  removed 
from  office;  the  crimes  ought  to  be  such  as  relate  to  his  office  or  which  t^d 
to  cover  the  person  who  conmiitted  them  with  turpitude  and  Infamy;  such 
as  to  show  there  can  be  no  dependence  on  tliat  integrity  and  honor  which 
will  secure  the  performance  of  his  official  dutie&    (Ibid.,  187, 188.) 
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Mr.  Harper: 

If  the  conviction  of  a  judge  on  impeachment  be  not  to  depend  on  his  guilt 
or  innocence  of  some  crime  alleged  against  him,  but  on  some  reasons  of  rtate, 
policy,  or  expediency,  which  may  be  thought  by  the  House  of  Bepresentatives 
and  two-thirds  of  the  Senate  to  require  his  removal,  I  ask  why  the  solemn 
mockery  of  articles  alleging  high  crimes  and  misdemeanors,  of  a  court  regu- 
larly formed,  of  a  judicial  oath  administered  to  the  members,  of  the  private 
examination  of  witnesses,  and  of  a  trial  conducted  in  all  the  usual  forms? 
Why  not  settle  this  question  of  expediency,  as  all  other  questions  of  expe- 
diency are  settled,  by  reference  to  general  political  considerations,  and  in  the 
usual  mode  of  political  discussion?  No,  Mr.  President,  this  principle  of  the 
honorable  managers,  so  novel  and  so  alarming;  this  desperate  expedient, 
resorted  to  as  the  last  and  only  prop  of  a  case,  which  the  honorable  gentlemen 
feel  to  be  unsupported  by  law  or  evidence ;  this  forlorn  hope  of  the  prosecution, 
pressed  into  its  service  after  it  was  found  that  no  offense  against  any  law  of 
the  land  could  be  proved,  will  not,  can  not  avaU.  Everything  by  which  we  are 
surrounded  informs  us  that  we  are  in  a  aourt  of  law.  Everything  that  we  have 
been  for  three  weeks  employed  in  doing  reminds  us  that  we  are  engaged  not 
in  a  mere  inquiry  into  the  fitness  of  an  officer  for  the  place  which  he  holds  but 
in  the  trial  of  a  criminal  case  on  legal  principles.  And  this  great  truth,  so 
important  to  the  liberties  and  happiness  of  this  country,  is  fully  established 
by  the  decisions  of  this  honorable  court  in  this  case  on  questions  of  evidence; 
decisions  by  which  this  court  has  solemnly  declared  that  it  holds  Itself  bound 
to  those  principles  of  law  which  govern  tribunals  in  ordinary  cases. 

These  decisions  we  accepted  as  a  pledge  and  now  rely  on  as  an  assurance 
that  this  cause  will  be  determined  on  no  newly  discovered  notions  of  political 
expediency  or  state  policy,  but  on  the  well-settled  and  well-known  principles 
of  law.  (Pp.  206,  207,  bracketed.)  •  •  •  Thus  we  find  that  even  in 
England,  where  the  power  of  impeachment  is  subject  to  no  expressed  constitu- 
tional restriction  and  where  abuses  of  that  power  for  the  purpose  of  party 
persecution  and  state  policy  have  sometimes  been  committed  and  more  fre- 
quently attempted,  an  impeachment  has  never  been  considered  as  a  mere  Inquest 
of  office,  but  always  as  a  criminal  prosecution,  differing  not  in  essentials  from 
those  which  are  carried  on  before  the  ordinary  tribunals  of  justice  and  subject 
to  the  same  rules  of  evidence  and  the  same  legal  notions  concerning  crimes 
and  punishments.  *  *  *  What,  Mr.  President,  are  offenses  in  the  language 
of  the  Constitution  and  the  laws?  For  a  definition  of  the  term  "  offense,"  in 
a  constitutional  sense,  we  must  consult  our  law  books  and  not  the  caprice  or  the 
varying  opinions  of  popular  leaders  or  popular  assemblies.  Those  books  tell  us 
that  the  word  "offense"  means  some  violation  of  law.  Whence  it  evidently 
follows  that  no  officer  of  Government  can  be  impeached  unless  he  have  com- 
mitted some  violation  of  the  law,  either  statute  or  common.  It  is  not  necessary 
for  me  to  contend  that  this  offense  must  be  an  indictable  offense. 

I  might  safely  admit  the  contrary,  though  I  do  not  admit  it;  and  there  are 
reasons  which  appear  to  me  unanswerable  in  favor  of  the  opinion  that  no  offense 
is  impeachable  unless  it  be  also  the  proper  subject  of  an  indictment  But  it  Is 
not  necessary  to  go  so  far;  and  I  can  suppose  cases  where  a  judge  ought  to  be 
impeached  for  acts  which  I  am  not  prepared  to  declare  indictable.  Suppose,  for 
instance,  that  a  judge  should  constantly  omit  to  hold  court;  or  should  habit- 
ually attend  so  short  a  time  each  day  as  to  render  it  impossible  to  dispatch  the 
business.  It  might  be  doubted  whether  an  indictment  would  lie  for  those  acts 
of  omission,  although  I  am  inclined  to  think  that  it  would.  But  I  have  no  hesi- 
tation in  saying  that  the  judge  in  such  a  case  ought  to  be  impeached.  And  this 
comes  within  the  principle  for  which  I  contend ;  for  these  acts  of  culpable  omis- 
sion are  a  plain  and  direct  violation  of  the  law,  which  commands  him  to  hold 
courts  a  reasonable  time  for  the  dispatch  of  business,  and  of  his  oath,  which 
binds  him  to  discharge  faithfully  and  diligently  the  duties  of  his  office.  The 
honorable  gentleman  who  opened  the  case  on  the  part  of  the  prosecution  cited 
the  case  of  habitual  drunkenness  and  profane  swearing  on  the  part  of  a  judge 
as  an  instance  of  an  offense  not  indictable,  and  yet  punishable  by  impeachment. 
But  I  d^y  this  position.  Habitual  drunkenness  in  a  judge  and  profane  swear- 
ing in  any  person  are  indictable  offenses,  and  if  they  were  not,  still  they  are  vio- 
lations of  the  law.  I  do  not  mean  to  say  that  there  is  a  statute  against  drunk- 
enness or  profane  swearing ;  but  they  are  offenses  against  good  morals,  and  as 
such  are  forbidden  by  the  common  law. 

81626— S.  Doc.  1140,  vol  1, 6^-3 68 
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They  are  offenses  in  the  sight  of  God  and  man,  definite  in  their  nature, 
capable  of  precise  proof  and  of  a  clear  defense.  The  honorable  managers 
have  cited  a  case  decided  in  this  court  as  an  authority  to  prove  that  a  man 
may  be  convicted  on  impeachment  without  having  committed  an  offense.  I 
mean  the  case  of  Judge  Picl^ering.  But  that  case  does  not  support  the  posi- 
tion. The  defendant  there  was  charged  with  habitual  drunkenness  and  gross 
misbehavior  in  court  arising  from  this  drunkenness.  The  defense  set  up  was 
that  the  defendant  was  insane  and  that  the  instances  adduced  of  intoxication 
and  improper  behavior  proceeded  from  his  insanity.  On  this  point  there  was 
a  contrariety  of  evidence.  It  is  not  for  me  to  Inquire  on  which  side  the 
truth  lay.  But  the  court,  by  finding  the  defendant  guilty,  gave  their  sanction 
to  the  charge  that  his  Insanity  proceeded  from  habitual  drunkenness.  This 
case,  therefore,  proves  nothing  further  than  that  habitual  drunkenness  is  an 
impeachable  offense.  *  *  *  The  great  principle  for  which  we  contend  and 
which  Is  so  strongly  supported  by  the  clause  of  the  Constitution  already  cited, 
that  an  Impeachment  is  a  criminal  prosecution  and  can  not  be  maintained 
without  the  proof  of  some  offense  against  the  laws,  pervades  all  the  other 
provinces  of  the  Constitution  on  the  subject  of  impeachment.     ♦     •     • 

In  every  light,  therefore,  in  which  this  great  principle  can  be  viewed,  whether 
as  a  well-established  doctrine  of  the  Constitution,  as  the  bulwark  of  personal 
safety  and  Judicial  independence,  as  a  shield  for  the  characters  of  those  whose 
lot  it  may  be  to  sit  on  a  trial  of  impeachment,  or  as  a  solace  to  them  under 
the  necessity  of  pronouncing  a  fellow  citizen  guilty,  it  equally  claims — and  I 
can  not  doubt  that  It  will  receive — the  sanction  of  this  honorable  court,  by 
whose  decision  it  will,  I  trust,  be  established,  so  far  as  hereafter  to  be  brought 
into  question,  that  an  impeachment  is  not  a  mere  inquiry — ^in  the  nature  of  an 
inquest  of  ofllce,  whether  an  officer  be  qualified  for  his  place  or  whether  some 
reason  of  policy  or  expediency  may  not  demand  his  removal — "but  a  criminal 
prosecution,  for  supporting  which  the  proof  of  some  toiUful  violation  of  a 
known  law  of  the  land  is  to  he  indispensably  required.    *    *    * 

And  will  this  honorable  body,  sitting  not  in  a  legislative  but  a  judicial  cap:ic- 
ity,  be  called  on  to  make  a  law,  and  to  make  it  for  a  particular  case  which 
has  already  occurred?  W^iat,  sir,  is  the  great  definition  between  legislative 
and  Judicial  functions?  Is  It  not  that  the  former  Is  to  make  the  law  for 
future  cases,  and  that  the  latter  is  to  declare  it  as  to  cases  which  have  already 
happened?  Is  it  not  one  of  the  fundamental  principles  of  our  Constitution, 
and  an  essential  Ingredient  of  free  government,  that  the  legislative  and  Judi 
cial  powers  shall  be  kept  distinct  and  separate?  That  the  power  of  making  n 
general  law  for  future  cases  shall  never  be  blended  in  the  same  hand  with  that 
of  declaring  and  applying  it  to  particular  and  present  cases?  Does  not  tb<; 
union  of  these  two  powers  in  the  same  hands  constitute  the  worst  of  despotism? 
What,  sir,  is  the  peculiar  and  distinguishing  characteristic  of  despotism?  It 
consists  in  this,  sir:  That  a  man  may  be  punished  for  an  act  which  when  be 
did  it  was  not  forbidden  by  law;  while,  on  the  other  hand,  It  Is  the  essence 
of  freedom  that  no  act  can  be  treated  as  a  crime  unless  there  were  a  precise 
law  forbidding  it  at  the  time  when  it  was  done.  (2  Chase's  Trial,  251,  263.  254, 
257,  264.) 

These  were  the  last  words  on  this  subject  spoken  by  Chase':? 
counsel  in  his  behalf  at  the  trial.  It  is  difficult  to  conceive  how  in 
the  face  of  them  any  writer  on  the  subject  should  have  supposed 
that  they  abandoned  in  the  argument  the  position  they  had  so  posi- 
tively taken  in  the  answer. 

There  was  no  other  impeachment  trial  until  1831,  when  James  H. 
Peck,  a  district  judge  of  tiie  United  States,  was  arraigned  at  the  bar 
of  the  Senate  upon  a  single  article  of  impeachment,  which  charged 
that  the  respondent  "  arbitrarily,  oppressively,  and  unjustly ''  had 
caused  to  be  arrested  one  Luke  Edward  Lawless,  a  member  of  tin* 
bar,  touching  a  "pretended  contempt,"  and  further  charing  that 
Peck  afterwards  did  "  unjustly,  oppressively,  and  arbitrarily  order 
and  adjudge  that  the  said  Luke  Edward  IiawlesSj  for  the  cause  afore- 
said, should  be  committed  to  prison  for  the  period  of  24  hours,  and 
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that  he  should  be  suspended  from  appearing  as  an  attorney  or  coun- 
selor at  law  in  the  said  district  court  for  a  period  of  18  calendar 
months." 

This  was  charged  in  the  article  of  impeachment  to  be  '•  an  abuse 
of  judicial  authority  and  subversion  of  the  liberties  of  the  people 
of  the  United  States."  (Report  of  Trial  of  James  H.  Peck,  by 
Arthur  J.  Stansbury,  published  by  Hilliard,  Gray  &  Co.  in  Boston 
in  18S3^  pp.  49-52.) 

In  his  answer  to  this  charge  Judge  Peck  claimed:  (1)  That  his 
action  in  punishing  as  for  a  contempt  of  court  acts  committed  by 
Lawless  out  of  the  presence  of  the  court  was  lawful ;  and  (2)  that, 
even  if  that  were  not  so,  he  acted  in  the  honest  belief  that  he  had 
the  power  to  so  punish  Lawless,  and  should  not  be  impeached  be- 
cause he  reached  an  erroneous  conclusion  as  to  his  authority  in  the 
premises.     (Peck  Trial,  59  to  83.) 

In  the  examination  of  the  arguments  on  behalf  of  the  managers, 
and  on  behalf  of  counsel  for  respondent,  in  Peck's  case  it  is  very 
difficult  to  find  any  positive  claim  either  on  one  side  or  the  other 
as  to  whether  it  was  necessary  for  the  managers  to  show  that  what 
Judge  Peck  had  done  amounted  to  a  criminal  offense.  Peck's 
counsel  discussed  at  ffreat  length  the  two  questions  raised  by  the 
answer — ^whether  a  Federal  jud^e  had  power  to  punish  as  for  a 
contempt  of  court  acts  committed  out  of  the  presence  of  the  court, 
and  whether  if  no  such  power  existed  Peck  should  be  impeached 
if  he  conscientiously  believed  that  he  had  that  power,  and  so  was 
guilty  merely  of  an  error  of  judgment. 

It  is  worthy  of  notice,  however,  that  Mr.  Manager  Wickliffe. 
referring  evidently  to  the  Chase  case,  said  that  in  a  former  impeach- 
ment counsel  for  the  respondent  had  contended  "  with  great  ability 
and  apparent  confidence  "  that  a  judge  can  not  be  impeached  for 
any  onense  which  is  not  indictable  (Peck  Trial,  p.  308).  And  Mr. 
Buchanan  (afterwards  President  of  the  United  States)  who,  at  the 
time,  was  chairman  of  the  Judiciary  Committee  of  the  House  and 
chairman  of  the  managers  in  the  Peck  trial,  said : 

I  freely  admit  we  are  bound  to  prove  that  the  respondent  has  violated  the 
Constitution  or  some  known  law  of  the  land.  This,  I  think,  was  the  principle 
fairly  to  be  deduced  from  all  of  the  ai*guments  on  the  trial  of  Judge  Chase  and 
from  the  votes  of  the  Senate  on  the  articles  of  impeachment  against  him. 
(Peck  Trial,  427,  428.) 

[An  outline  of  the  proceedings  in  the  Peck  impeachment  will  be 
found  in  3  Hinds'  Precedents,  772  to  804.] 

Little  need  be  said  in  this  connection  of  the  case  of  West  H. 
Humphreys,  a  district  judse  of  the  United  States,  who  was  im- 
peached in  1862.  He  had  abandoned  his  court  and  cast  his  fortunes 
with  the  Confederate  States.  He  made  no  defense.  The  seven 
articles  of  impeachment  against  him  are  set  forth  in  full  in  8  Hinds' 
Precedents,  810,  and  it  needs  but  a  glance  at  them  to  show-  that  they 
charged  him  with  criminal  offenses. 

Most  important,  and,  it  would  seem,  conclusive  on  the  question 
now  under  consideration,  are  the  proceedings  in  the  first  and  second 
attempts  to  impeach  Aiidrew  Johnson,  President  of  the  United 
States. 
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On  the  7th  of  March,  1867,  the  House  of  Representatives  directed 
its  Committee  on  the  Judiciary — 

To  inquire  into  the  official  conduct  of  Andrew  Johnson,  Vice  Preitdent  of 
the  United  States,  discharging  the  present  duties  of  the  office  of  President  of 
the  United  States,  and  to  report  to  this  House  whether,  in  their  opinion,  the 
said  Andrew  Johnson  while  in  said  office  has  been  guilty  of  acts  which  w&e 
designed  or  calculated  to  overthrow  or  corrupt  the  Government  of  the  United 
States  or  any  department  or  officer  thereof,  and  whether  the  said  Andrew 
Johnson  has  been  guilty  of  any  act  or  has  conspired  with  others  to  do  acts 
which,  in  the  contemplation  of  the  Constitution,  are  high  crimes  and  misde- 
meanors requiring  the  interposition  of  the  constitutional  powers  of  this  House. 

On  the  25th  of  November,  1867,  three  reports  were  made  from 
the  committee — one  b^  Mr.  George  S.  Boutwell,  presenting  the 
views  of  five  of  the  nine  members  of  the  committee;  one  by  Mr. 
James  F.  Wilson,  of  Iowa,  signed  by  himself  and  Frederick  T. 
Woodbridge,  of  Vermont ;  and  one  signed  by  Samuel  S.  Marshall,  of 
Illinois,  and  Charles  A.  Eldredge,  of  \¥i3Con8in. 

So  far  as  the  question  of  what  constitutes  impeachable  offenses  is 
concerned,  the  two  minority  reports  agree,  Marshall  and  Eldredge 
expressly  stating  that  they  agree  with  the  report  signed  by  Wilson 
and  Woodbridge  as  to  what  are  impeachable  offenses. 

In  the  report  of  the  majority  it  was  contended  that  it  was  not 
necessary  to  show  that  Johnson  had  committed  any  offense  which 
would  be  punishable  in  a  criminal  court.  And  that  report  concluded 
by  stating  that  the  committee  were  of  oj)inion  that  President  Jcim- 
son  was  ^^guiltv  of  high  crimes  and  misdemeanors"  requiring  the 
interposition  of  the  constitutional  powers  of  the  House  on  account 
of  26  separate  and  distinct  offenses  which  were  set  forth  at  the  con- 
clusion of  the  report.  This  conclusion  was  combated  by  the  mi- 
nority. Their  argument  on  this  subject  is  so  complete  that  no 
apology  is  necessary  for  here  setting  forth  in  full  all  that  they  say 
on  this  subject : 

The  Constitution  of  the  United  States  declares  that  "  the  House  of  Beiwesenta- 
tives  •  •  •  shall  have  the  sole  power  of  impeachment."  What  Is  the 
nature  and  extent  of  this  power?  Is  it  as  boundless  as  it  la  ezclusiye? 
Having  the  sole  power  to  impeach,  may  the  House  of  Representatives  lawfully 
exercise  it  whenever  and  for  whatever  a  majority  of  the  l)ody  may  determine? 
Is  it  a  lawless  power,  controlled  by  no  rules,  guided  by  no  reason,  and  made 
active  only  by  the  likes  or  dislikes  of  those  to  whom  it  is  Intrusted?  Have 
civil  officers  of  the  United  States  nothing  to  insure  them  against  an  exercise 
of  this  power  except  an  adjustment  of  their  opinions  and  official  conduct  to 
the  standard  set  up  by  the  dominant  party  in  the  House  of  Representatives? 
Happily  for  the  Nation  this  power  is  not  without  its  constitutional  boundaries, 
and  is  not  above  the  law.  When  we  examine  the  Ck>nstitution  to  ascertain  in 
what  cases  the  power  of  impeachment  may  be  exercised — for  what  acts  civil 
officers  may  be  impeached — we  are  informed  that — 

"The  President,  Vice  President,  and  all  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  impeachment  for,  and  conviction  of,  treason, 
bribery,  or  other  high  crimes  and  misdemeanors."     (Art.  II,  sec.  2.) 

In  these  cases  only  can  the  power  of  impeachment  be  lawfully  used.  It 
would  seem  to  be  difficult  to  mistake  the  import  of  this  plain  provision  of  tbe 
fundamental  law  of  the  land;  and  yet  it  is  not  free  from  conflicting  inter- 
pretations. This  conflict  does  not  arise  upon  the  terms  "treason"  and 
"bribery,"  for  they  are  too  well  understood  and  too  clearly  defined  In  the 
Constitution  and  the  laws  of  the  land  to  admit  of  any  disputation  concerning 
them.  They  are  both  crimes  of  a  high  grade,  and  punishable  upon  indictment 
in  the  courto  of  the  United  States.  They  are  offenses  agahist  the  pubUc  weal, 
with  Just  and  adequate  penalties  prescribed  for  them  by  the  law  of  the  Nation. 
There  is  no  difficulty  in  ascertaining  the  meaning  of  the  Constitution,  in  so  far 
as  it  relates  to  these  crimes.    Whatever  conflict  of  opinion  has  arisen  respect- 
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log  the  extent  of  the  power  of  impeachment  finds  Its  origin  in  the  terms 
*' other  high  crimes  and  misdemeanors.".  These  terms,  It  has  been  claimed, 
give  a  latitude  to  the  power  reaching  far  beyond  the  field  of  indictable  offenses. 
This  doctrine  is  denied.  Here  arises  the  only  doubt  concerning  the  jurisdiction 
of  the  Impeaching  power  of  the  House  of  Representatives. 

The  fact  that  the  framers  of  the  Constitution  selected  by  name  two  Indictable 
crimes  as  causes  of  impeachment  would  seem  to  go  far  toward  establishing 
as  the  true  construction  of  the  terms  "high  crimes  and  misdemeanors,'*  that 
all  other  offenses  for  which  impeachment  will  lie  must  also  be  indictable.  Having 
fettered  the  House  of  Representatlyes  by  naming  two  well-defined  crimes  of  the 
highest  grade,  it  is  not  to  be  presumed  that  the  same  hands  which  did  It  clothed 
the  House  with  the  right  to  ramble  through  all  grades  of  crimes  and  mis- 
demeanors, all  instances  of  improper  official  conduct  and' improprieties  of  official 
life,  grave  and  unimportant,  harmful  and  harmless,  alike.  It  is  unreasonable 
to  say  that  the  men  who  framed  our  Constitution,  after  undertaking  to  place 
a  limitation  on  the  power  of  impeachment,  ended  their  effort  by  throwing  away 
all  restraints  upon  Its  exercise  and  placing  It  entirely  within  the  keeping  of 
those  upon  whom  it  was  Intended  to  confer  only  a  limited  power.  There  Is 
something  more  stable  than  the  whims,  caprices,  and  passions  of  a  majority 
established  as  a  restraint  upon  this  power  by  the  Constitution.  The  House  of 
Representatives  may  impeach  a  civil  officer,  but  it  must  be  done  according  to 
law.  It  must  be  for  some  offense  known  to  the  law,  and  not  created  by  the 
fancy  of  the  Member  of  the  House.  As  was  very  pertinently  remarked  by 
Hopklnson  on  the  trial  of  Chase,  "The  power  of  impeachment  is  with  the 
House  of  Representatives,  but  only  for  impeachable  offenses.  They  are  to 
proceed  against  the  offense,  but  not  to  create  the  offense  and  make  any  act 
criminal  and  impeachable  at  their  will  and  pleasure.  What  Is  an  offense.  Is 
a  question  to  be  decided  by  the  Constitution  and  the  law,  not  by  the  opinion  of 
a  single  branch  of  the  legislature;  and  when  the  offense  thus  described  by  the 
Constitution  or  the  law  has  been  committed,  then,  and  not  till  then,  has  the 
House  of  Representatives  power  to  impeach  the  offender." 

A  civil  officer  may  be  impeached  for  a  high  crime.  What  is  a  crime?  It 
is  such  a  violation  of  some  known  law  as  will  render  the  offender  liable  to  be 
prosecuted  and  punished.  "  Though  all  willful  violations  of  rights  come  under 
the  generic  name  of  wrongs,  only  certain  of  those  made  penal  are  called 
crimes."  (Encyc.  Brit.,  Vol.  XIII,  275.)  The  offense  must  be  a  violation  of 
the  law  of  the  sovereignty  which  seeks  to  punish  the  offender;  for  no  act  is  a 
crime  in  any  sovereignty  except  such  as  is  made  so  by  Its  own  law.  In  England 
no  act  is  a  crime  save  such  as  is  so  declared  either  by  the  written  or  unwritten 
law  of  the  Kingdom,  and  therefore  only  crimes  by  the  law  of  England  are 
Indictable  in  England.  Crimes  are  defined  and  punished  by  law — by  the  law 
of  the  sovereignty  against  which  the  crime  is  committed — and  nothing  is  a 
crime  which  is  not  thus  defined  and  punished.  "Municipal  law"  (which, 
among  its  multiplicity  of  offices,  defines  and  punishes  crimes)  'Ms  a  rule  of 
action  prescribed  by  the  supreme  power  in  a  State,  commanding  what  is  right 
and  prohibiting  what  is  wrong."  (1  Blackstone,  44.)  Nothing  Is  a  crime 
which  is  not  such  a  breach  of  this  command  or  prohibition  as  carries  with  it  a 
prescribed  penalty.  Hence  Blackstone  said:  "All  laws  should  be  therefore 
made  to  commence  in  futuro."  The  cltissen  must  be  notified  of  what  acts  are 
crimes,  and  he  can  not  be  lawfully  punished  for  any  others.  The  reason- 
ableness of  this  rule  was  appreciated  and  Its  enforcement  provided  for  by  the 
convention  which  framed  the  Constitution  of  the  United  States,  when  they 
placed  in  that  Instrument  the  declaration  that  "no  *  *  *  ex  post  facto 
law  shall  be  passed."  No  act  which  was  not  a  crime  at  the  time  of  Its  commla- 
sion  can  be  made  so  by  subsequent  legislative  or  judicial  action ;  and  this  doc- 
trine is  as  binding  on  the  House  of  Representatives  when  exercising  its  powers 
of  impeachment  as  when  employed  in  ordinary  criminal  legislation. 

All  that  has  been  said  herein  concerning  the  term  "  crimes  "  may  be  applied 
with  equal  force  to  the  term  "misdemeanors,"  as  used  in  the  Constitution. 
The  latter  term  in  nowise  extends  the  jurisdiction  of  the  House  of  Representa- 
tlyes beyond  the  range  of  Indictable  offenses.  Indeed,  the  terms  **  crime "  and 
"  misdemeanor "  are,  in  their  general  sense,  synonymous,  both  being  such  viola- 
tions of  law  as  expose  the  persons  committing  them  to  some  prescribed  punish- 
ment; and,  although  it  can  not  be  claimed  that  all  crimes  are  misdemeanors,  it 
may  be  properly  said  that  all  misdemeanors  are  crimes.  Blackstone,  in  his 
Gonunentarles,  states  it  thus :  "  In  common  usage,  the  word  crimes  is  made  use 
of  to  denote  such  offenses  as  are  of  a  more  atrocious  dye;  while  smaller  faults, 


1076  IMPEACHMEKT   OF   ROBERT   W.   ARCHBALD. 

and  omissions  of  less  consequence,  are  comprised  under  tUe  gentle  name  of  mis- 
demeanors only."  Hale,  in  his  Pleas  of  the  Crown,  states  the  doctrine  in  tliis 
wise :  "  Temporal  crimes,  which  are  'oflfenses  against  the  laws  of  this  realm, 
whether  the  common  law  or  acts  of  Parliament,  are  divided  into  two  general 
ranks,  or  distributions,  in  respect  to  the  punishments  that  are  by  law  appointed 
fof  them,  or  in  respect  of  their  nature  or  degree ;  and  thus  they  may  be  divided 
Into  capital  offenses,  or  offenses  only  criminal,  or  rather,  and  more  properly, 
into  felonies  and  misdemeanors.  And  the  same  distribution  is  to  be  made 
touching  misdemeanors,  namely :  They  are  such  as  are  so  by  the  conmion  law, 
or  such  as  are  specially  made  punishable  as  misdemeanors  by  act  of  Parliament." 

Thus  it  appears  that  the  terms  crime  and  misdemeanor  merely  indicate  the 
different  degrees  of  offenses  against  law — crime  marking  the  felonious  degree, 
misdemeanor  denoting  *^  all  offenses  inferior  to  felony."  Both  indicate  indictable 
offenses.  They  are  terms  of  well-established  legal  signlflcation.  There  is  noth- 
ing uncertain  about  them.  The  framers  of  the  Constitution  used  these  terms  as 
terms  of  art,  and  we  have  no  authority  for  expounding  them  beyond  their  true 
technical  limits. 

An  examination  of  the  several  provisions  of  the  Constitution  which  have  any 
bearing  upon  this  subject  will  strengthen  the  position  hereinbefore  assumed. 
Section  8,  Article  I,  reads  thus :  "  The  Senate  shall  have  the  sole  power  to  try 
all  impeachments.  When  sitting  for  that  purpose  they  shall  be  on  oath  or 
affirmation.  When  the  President  of  the  United  States  is  tried,  the  Chief  Justice 
shall  preside,  and  no  person  shall  be  convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present."  When  the  Senate  is  organized  under  this  sec- 
tion of  the  Constitution  as  a  high  court  of  Impeachment,  it  Is  simply  a  court  of 
special  criminal  jurisdiction — nothing  more,  nothing  less.  It  is  bound  by  the 
rules  which  bind  other  courts.  It  is  as  much  restrained  by  law  as  any  other 
criminal  court.  It  Is  not  a  tribunal  above  the  law  and  without  rule  to  guide  It; 
If  it  were,  it  might  well  be  addressed  in  the  language  of  Burke  In  one  of  his 
speeches  in  the  Hastings  case,  when  he  said :  "  This  high  court,  «  «  ^  this 
highest  court  of  criminal  jurisdiction,  exercised  upon  the  requisition  of  the 
House  of  Commons,  if  left  without  a  rule,  would  be  as  lawless  as  tlie  wild 
savage  nnd  as  unprincipled  as  the  prisoner  that  stands  at  your  bar."  (Burke's 
Works,  vol.  8,  p.  8.)  No  man  would  be  safe  before  such  a  court — ^a  court  that 
could  make  the  crime,  determine  its  mode  of  proof,  pronounce  and  execute  judg- 
ment without  restraint  from  the  constitution  or  laws  of  the  land.  No  such 
Irresponsible  engine  of  wrong  and  oppression  has  been  created  by  the  Constitu- 
tion. The  British  constitution  allows  no  such  unrestricted  power  to  the  House 
of  Lords.  "An  impeachment  before  the  Lords  by  the  Commons  In  Great  Brit- 
ain, in  Parliament,  is  a  prosecution  of  the  already  known  and  established  law 
and  has  been  frequently  put  in  practice,  being  a  presentment  to  the  most  high 
and  supreme  court  of  criminal  jurisdiction  by  the  most  solemn  grand  inquest  of  the 
whole  Kingdom  "  (4  Blackstone,  259)  ;  and  when  this  most  high  and  supreme  court 
of  criminal  jurisdiction  is  assembled  for  the  trial  of  a  person  Impeached  for  a 
violation  of  the  "  already  known  and  established  law  "  It  must  proceed  according 
to  the  known  and  established  law,  for  although  "  the  trial  must  vary  In  external 
ceremony,  it  differs  not  in  essentials  from  criminal  prosecutions  before  inferior 
courts.  The  same  rules  of  evidence,  the  same  legal  notions  of  crimes  and  pun- 
ishments prevail."  (Wooddeson,  vol.  2,  611.)  A  doctrine  which  would  assert  for 
the  Senate  of  the  United  States  greater  and  more  despotic  power  In  cases  if 
impeachment  than  is  ix>ssessed  by  the  House  of  Lords  will  never  be  accepted  by 
the  American  people. 

If  the  Senate,  sitting  as  a  high  court  of  impeachment,  is  not  to  be  bound  by 
the  laws  which  bind  other  courts,  why  require  the  Senators  to  be  put  on  oath 
or  affirmation?  If  this  court  may  declare  anything  a  high  crime  or  misde- 
meanor which  may  be  presented  as  such  by  the  House  of  Representatives,  and 
pronounce  judgment  against  a  civil  officer  thereon,  why  swear  the  members  of 
the  court  at  all?  The  oath  Is  not  a  solemn  mockery.  It  Is  prescribed  for  some 
good  purpose.  What  is  it?  The  form  of  oath  adopted  by  the  Senate  in  Chase*s 
case  affords  a  very  satisfactory  answer,  and  it  is  therefore  here  quoted,  as  fol- 
lows :  '*  Ton  solemnly  swear  or  affirm  that  in  all  things  appertaining  to  the  trial 

of  the  Impeachment  of ,  you  will  do  impartial  justice  according  to  the 

Constitution  and  laws  of  the  United  States."  (Chase's  Trial,  vol.  1,  p.  12.) 
This  oath  is  very  comprehensive.  It  covers  the  charge,  the  evidence,  and  all 
the  rules  thereof;  the  decisions  upon  all  questions  arising  during  the  progress 
of  the  trial ;  and  the  final  judgment  In  all  these  several  respects  the  members 
of  the  court  are  to  be  guided  by  the  Constitution  and  laws  of  the  United  States. 
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They  can  try  upon  no  charges  other  than  treason,  bribery,  or  other  high  crimes 
and  misdemeanors;  and  the  offense  charged  must  be  known  to  the  Ck)nstitutlou 
or  to  the  laws  of  the  United  States.  The  rules  of  evidence  under  and  in  pur- 
suance of  which  crimes  may  be  proved  upon  indictment  in  the  courts  of  the 
United  States  are  to  be  observed.  The  Judgment  "  shall  not  extend  further  than 
a  removal  from  office  and  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust,  or  profit  under  the  United  States.''  The  office  of  the  oath  is  to  insure 
a  strict  observance  of  these  requirements  of  the  Constitution  and  the  laws. 
This  seems  clear  without  further  reference  to  other  provisions  of  the  GonstiKi- 
tion ;  but  it  Is  proper  that  we  should  look  at  all  of  its  clauses  bearing  upon  the 
question  under  discussion. 

The  Constitution  having  created  a  court  for  the  trial  of  impeachments,  pre- 
scribed its  Jurisdiction  and  placed  a  limitation  on  its  power  to  pronounce  Judg- 
ment, then  declares  that  "  the  party  convicted  shall  nevertheless  be  liable  and 
subject  to  indictment,  trial,  Judgment,  and  punishment,  according  to  law.''  It 
would  seem  difficult,  indeed,  to  misunderstand  this  language.  A  civil  officer 
convicted  on  impeachment  is,  notwithstanding  such  conviction,  still  liable  to  a 
prosecution  for  the  same  offense  in  the  courts  of  ordinary  criminal  Jurisdiction, 
ilow  can  this  be  if  his  offense  be  not  an  indictable  crime?  The  court  of  im- 
I)eachment  can  not  apply  the  usual  statutory  punishment.  It  can  not  go  beyond 
removal  from  and  disqualification  to  hold  office  under  the  United  States.  The 
enforcement  of  other  penalties  for  the  same  criminal  conduct  is  left  to  the 
criminal  courts  of  the  country  after  conviction  upon  indictment-  Is  not  this 
Hubstantially  a  constitutional  direction  to  the  court  of  impeachment  not  to  con- 
vict a  civil  officer  of  any  crime  or  misdemeanor  for  which  an  indictment  will 
not  lie?  This  view  of  the  question  was  very  forcibly  stated  by  Mr.  Martin  in 
his  argument  in  Chose's  case,  in  these  words :  **  The  very  clause  in  the  Consti- 
tution of  itself  shows  that  it  was  intended  the  persons  impeached  and  removed 
from  office  might  still  be  indicted  and  punished  for  the  same  offense,  else  the 
provision  would  have  been  not  only  nugatory  but  a  reflection  on  the  enlightened 
body  who  framed  the  Constitution;  since  no  person  ever  could  have  dreamed 
that  a  conviction  on  impeachment  and  a  removal  from  office,  in  consequence 
for  one  oflTense  could  prevent  the  same  person  from  being  indicted  and  punished 
for  another  and  different  offense."  (Chase's  Trial,  vol.  2,  p.  137.)  How  can 
the  force  of  this  orgument  be  avoided?  Wherein  does  it  lack  the  support  of 
sound  reason  and  good  sense?  But  it  does  not  rest  merely  upon  the  clauses  of 
the  Constitution  above  quoted;  others,  yet  to  be  noticed,  give  it  much  additional 
strength,  and  these  will  now  be  examined. 

The  section  of  the  Constitution  securing  the  trial  by  Jury  reads  as  follows: 
"The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  Jury." 
(Sec.  2,  Art.  112.)  Can  it  be  successfully  claimed  that  the  word  "crimes,"  as 
here  used,  is  less  comprehensive  than  it  Is  where  it  occurs  In  section  4  of  Arti- 
cle II?  If  not,  then  the  crimes  for  which  a  civil  officer  may  be  impeached  are 
the  subjects  of  indictment  or  presentment ;  for  such  only  can  be  tried  by  a  Jury. 
Any  act  which  is  a  crime  within  the  meaning  of  the  last-named  section  Is  also  a 
crime  within  the  Intent  of  the  former,  although  the  converse  of  this  proposition 
is  not  true,  as  it  Is  not  every  crime  which  a  Jury  may  try  that  will  render  a 
civil  officer  committing  it  liable  to  Impeachment.  For  the  latter  purpose  the 
crime  must  "have  reference  to  public  character  and  official  duty."  (Rawle  on 
the  Constitution,  204.)  The  plain  inference  to  be  drawn  from  the  section  Is, 
"  that  cases  of  impeachment  are  cases  of  trials  for  Crimea" 

Again,  in  that  part  of  the  Constitution  which  clothes  the  President  with  the 
power  to  grant  pardons,  It  is  said,  "  He  shall  have  power  to  grant  reprieves  and 
pardons  for  offenses  against  the  United  States,  except  In  cases  of  Impeachment." 
(Art  II,  sec.  2.)  What  is  the  meaning  of  the  term  " offenses"?  It  can  not  mean 
less  than  such  acts  as  render  offenders  liable  to  punishment  else  why  is  a 
pardon  necessary  or  even  desirable?  No  one  needs  a  pardon  who  has  not  com- 
mitted a  crime.  A  pardon  shields  from  or  relieves  of  punishment  Punishment 
follows  trial  and  conviction.  Trial  and  conviction  for  crime  can  be  had  only 
for  a  violation  of  an  existing  law  declaring  the  act  done  a  crime.  The  term 
offenses,  then,  means  crimes,  in  which,  of  course.  Is  Included  misdemeanors. 

High  crimes  and  misdemeanors  are  subject  to  two  Jurisdictions— first,  in  the 
ordinary  criminal  courts  of  the  country ;  second,  in  the  high  court  of  Impeach- 
ment The  same  party,  for  the  same  acts,  may  be  on  trial  in  both  tribunals  at 
the  same  time.  If  convicted  In  both  cases  the  President  may  pardon  the 
criminal  and  relieve  him  of  the  consequences  resulting  from  a  conviction  by  the 
first-named  Jurisdiction,  but  the  Constitution  forbids  his  Interference  with  the 
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last  The  grant  of  power  and  the  exception  are  both  In  the  same  clause  of  the 
same  section,  and  the  fact  that  they  are  thus  intimately  associated  shows  that 
they  relate  to  the  same  subjects — indictable  offensea 

So  intimately  are  these  several  sections  and  clauses  of  the  Ck)nstitutlon  con- 
nected with  each  other;  so  unerringly  do  they  point  in  the  same  direction;  so 
irresistibly  do  they  suggest  a  consecutive  train  of  thought;  so  perfectly  does 
each  part  adjust  itself  to  the  whole,  that  it  sems  impossible  to  escape  the  con- 
clusion that  nothing  less  than  an  indictable  crime  or  misdemeanor  will  support 
an 'impeachment  of  a  civil  officer  of  the  United  States.  A  fact  recorded  In  the 
trial  of  Chase  is  very  suggestive  in  this  connection.  Eight  articles  were  pre- 
ferred against  him  by  the  House  of  Representatives.  It  seems  to  have  been  ad- 
mitted that  all  of  the  articles  except  the  fifth  charged  him  with  criminal  con- 
duct. In  regard  to  the  fifth,  his  counsel  made  the  point  that  it  did  not  "  charge 
in  express  terms  some  criminal  intent  on  the  respondent"  The  proof  was  as 
clear  upon  this  article  as  it  was  upon  the  remaining  seven.  Thirty-four  Senators 
voted  on  the  several  articles,  and  while  the  votes  on  7  of  them  ranged  from  4 
to  19  for  conviction,  every  Senator  answered  "  Not  guilty  "  on  the  fifth.  It  Is 
fair  to  conclude,  in  view  of  the  proof  submitted  in  support  of  the  several  articles* 
that  the  members  of  the  court  approved  the  position  taken  by  the  counsel  of 
Chase  on  the  trial. 

It  is  claimed  by  those  who  oppose  the  doctrine  herein  advanced  that  it  is 
contrary  to  the  current  of  the  English  and  American  authorities.  This  is  an 
error  which  a  careful  examination  of  the  cases  will  not  fail  to  expose.  Com- 
paratively little  attention  has  been  devoted  to  the  power  of  impeachment  and  to 
the  laws  and  principles  which  govern  it  in  this  country.  Popular  opinion  is 
more  at  fault  with  respect  to  this  subject  than  perhaps  any  other  within  the  en- 
tire range  of  the  Constitution.  It  is  generally  considered  a  kind  of  unlimited, 
undefined,  and  undefinable  power,  whose  proper  office  it  is  to  supply  all  defects 
of  law  and  to  provide  all  desired  remedies  respecting  civil  officers  and  their  offi- 
cial conduct — a  patent  medicine  for  the  speedy  cure  of  all  cases  which  baffle  the 
skill  of  the  regular  practice.  It  seems  strange  that  this  idea  should  have  be- 
come so  prevalent,  for  it  has  not  a  fair,  impartial,  well-considered  case  in 
either  the  United  States  or  Great  Britain  to  support  It 

The  first  case  of  impeachment  by  the  House  of  Representatives  was  that 
of  William  Blount  a  Senator  from  the  State  of  Tennessee,  in  1797.  The 
articles  in  this  case  were  five  in  number.  *'The  first  charged  the  said  William 
Blount  with  intending  to  carry  into  effect  a  hostile  expedition  in  favor  of  the 
English  against  the  Spanish  possessions  of  Louisiana  and  Florida ;  the  second 
with  attempts  to  engage  the  Creek  and  Cherokee  Indians  in  the  said  expedi- 
tion ;  the  third  with  having  alienated  the  affections  of  the  said  Indians  from  Ben. 
Hawkins,  an  agent  of  the  United  States  among  the  Indians,  the  better  to 
answer  his  said  purposes;  the  fourth  with  having  seduced  James  Gary,  an 
interpreter  of  the  United  States  among  the  Indians,  for  the  purpose  of  agist- 
ing in  his  criminal  intentions ;  and  the  fifth  with  having  attempted  to  diminish 
the  confidence  of  the  Cherokee  Indians  in  relation  to  the  boundary  l|ne,  which 
had  been  run  in  consequence  of  the  treaty  which  had  been  held  between  the 
United  States  and  the  said  Indians."  (Annals  of  Congress,  6th  Cong.,  yoK  1, 
pp.  499,  919.)  These  charges  were  set  out  with  great  particularity  and  were 
declared  to  be  criminal  breaches  of  Blount's  ^  trust  and  station  as  a  Senator, 
in  violation  of  the  obligations  of  neutrality,  and  against  the  laws  of  the  United 
States."  They  were  undoubtedly  regarded  as  indictable  offenses.  Why  they 
were  so  regarded  will  appear  hereafter. 

Blount  appeared  by  his  counsel,  Jared  IngersoU  and  A.  J.  Dallas,  who  en- 
tered, in  his  behalf,  a  plea  to  the  jurisdiction  of  the  court  The  plea  set  up 
four  reasons  why  the  court  should  not  entertain  jurisdiction  of  the  case,  though 
it  appears  that  the  matter  was  disposed  of  upon  a  single  point  After  argu- 
ment the  following  motion  was  voted  on  by  the  court :  "  That  William  Blount 
was  a  civil  officer  of  the  United  States,  within  the  meaning  of  the  Constitution 
of  the  United  States,  and,  therefore,  liable  to  be  impeached  by  the  House  of 
Representatives;  that,  as  the  articles  of  impeachment  charge  him  with  high 
crimes  and  misdemeanors,  supposed  to  have  been  committed  while  he  was  a 
Senator  of  the  United  States,  his  plea  ought  to  be  OTerruled." 

The  vote  of  the  Senators  upon  this  motion  stoodr— yeas  11,  nays  14 ;  and  there- 
upon the  managers  ot  the  House  of  Representatives  and  the  counari  for  Blount 
were  Informed  that — 

**  The  court  is  of  (H;»inion  that  the  matter  alleged  in  the  plea  of  the  defendant 
is  sufficient  in  law  to  show  that  this  court  ought  not  to  hold  jurisdiction  of  the 
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said  impeacliment,  and  that  the  said  impeachment  is  dismissed."  (Ibid.,  vol.  2, 
pp.  2318,  2819.)    This  is  the  only  point  decided  in  the  Blount  case. 

The  next  case  presented  by  the  House  of  Representatives  was  that  against 
John  Pickering,  Judge  of  the  United  States  District  Ck)art  of  the  District  of 
New  Hampshire.  He  was  charged  with  gross  misconduct  in  the  trial  of  a 
revenue  case  which  grew  out  of  the  seizure  of  a  certain  vessel  for  a  breach 
of  the  revenue  laws,  contrary  to  his  **  trust  and  duty  as  a  Judge  of  the  said 
district  court,  against  the  laws  of  the  United  States,  to  the  great  Injury  of 
the  public  revenue,  and  in  violation  of  the  solenm  oath  which  he  had  taken  to 
administer  equal  and  Impartial  Justice ; "  and  that  he  did  this  **  wickedly.  In- 
tending to  injure  the  revenues  of  the  United  States,  and  thereby  to  Impair 
their  public  credit.*'  This  was  the  substance  of  three  of  the  articles  presented 
in  the  case.  The  other  one  (there  being  four  in  all)  charged  him  with  "being 
a  man  of  loose  morals  and  Intemperate  habits; "  and  that  he  appeared  on  the 
boich  for  the  purpose  of  administering  Justice  "  in  a  total  state  of  Intoxica- 
tion," •  •  «  "and  did  then  and  there  frequently,  In  a  most  profane  and 
Indecent  manner.  Invoke  the  name  of  the  Supreme  Being,"  etc.  (Ibid.,  1st  sess. 
8th  Cong.,  321.) 

Judge  Pickering  did  not  appear  in  the  case,  but  his  son  sent  to  the  Vice  Presi- 
dent a  petition,  which  was  laid  before  the  court,  asking  for  a  postponement  of 
the  trial,  and  that,  as  his  father  was  incapable  of  defending  himself,  he  might 
be  defended  by  his  friends.  The  petition  alleged,  among  other  things,  that  ''  at 
the  time  when  the  crimes  wherewith  the  said  John  [Pickering]  stands  charged 
are  supposed  to  have  been  committed  the  said  John  was,  and  for  more  than  two 
years  before  and  ever  since  has  been,  and  now  Is,  insane,  his  mind  wholly 
deranged,  and  altogether  incapable  of  transacting  any  kind  of  business  which 
requires  the  exercise  of  Judgment  or  the  faculties  of  reason,  and,  therefore,  that 
the  said  John  Picketing  is  incapable  of  corruption  of  Judgment,  no  subject  of 
Impeachment,  or  amenable  to  any  tribunal  for  his  actions."    (Ibid.,  328.) 

A  discussion  arose  on  this  petition,  in  which  the  managers  of  the  House  of 
Representatives  opposed  the  reception  of  the  petition  and  the  introduction  of 
evidence  in  support.  But  the  court  decided  to  "  hear  evidence  and  counsel 
respecting  the  insanity  of  John  Pickering,"  by  a  vote  of — yeas  18.  nays  12. 
(Ibid.,  332.)  A  number  of  depositions  were  read  In  support  of  the  petition, 
and  it  will  be  difficult  to  find  any  fact  in  the  case  better  supported  or  more 
substantially  proved  than  that  of  the  insanity  of  the  respondent  This  issue  was 
a  grave  and  pertinent  one,  and  yet  the  court,  after  deciding  to  entertain  it  and 
proceeding  to  its  trial,  finally  disposed  of  the  case  as  though  no  such  issue  had 
been  raised.  This  conduct  of  the  court  is  both  remarkable  and  discreditable; 
but  not  more  so  than  its  final  action  on  the  question  of  the  guilt  or  innocence 
of  the  accused.  Pickering  was  impeached  for  high  crimes  and  misdemeanors. 
If  convicted  at  all,  the  Constitution  required  that  it  should  be  for  high  crimes 
and  misdemeanors,  as  there  were  no  charges  of  treason  or  bribery  in  the  case. 
In  order  that  the  guilt  or  innocence  of  the  respondent  should  be  directly  passed 
upon  by  the  court,  without  any  improper  evasion  of  its  real  and  legal  merits. 
Senator  White  moved  that  the  "  following  question  be  put  to  each  member 
upon  each  article  of  impeachment,  viz.  Is  John  Pickering,  district  Judge  of  the 
district  of  New  Hampshire,  guilty  of  high  crimes  and  misdemeanors  upon  the 

charges  contained  in  the  article  of  impeachment,  or  not  guilty?"     The 

mover  stated  that  he  had  borrowed  the  form  of  the  question  from  the  one  used 
in  the  case  of  Warren  Hastings.  The  question  was  fair  in  form,  and  presented 
the  identical  issue  which  the  court  was  about  to  decide ;  but  it  did  not  suit  the 
purposes  of  those  who  were  determined  to  convict,  and  it  was  rejected  by  a  vote 
of — ^yeas  10,  nays  18.  Thereupon  Senator  Anderson  moved  the  following  form, 
viz,  "  Is  John  Pickering,  district  Judge  of  the  district  of  New  Hampshire,  guilty 

as  charged  in  the article  of  the  impeachment  exhibited  against  him  by  the 

House  of  Representatives?"  This  form  was  adopted  by — ^yeas  18,  nays  9. 
(Ibid.,  364.)  So  the  court,  after  entertaining  the  plea  of  insanity  and  neglecting 
to  decide  It,  on  the  foregoing  evasive  and  unmeaning  question,  convicted  Pick- 
ering on  each  article,  and  removed  him  from  office ;  but  this  end  was  reached  by 
a  strict  party  vote.  Senator  Dayton  said  of  the  form  of  the  question  and  the 
reason  of  its  adoption :  **  They  were  simply  to  be  allowed  to  vote  whether  Judge 
Pickering  was  guilty  as  charged — ^that  is,  guilty  of  the  facts  charged  in  each 
article— aye  or  no.  If  voted  guilty  of  the  facts,  the  sentence  was  to  follow, 
without  any  previous  question  whether  those  facts  amounted  to  a  high  crime 
or  misdemeanor.    The  latent  reason  of  this  course  was  too  obvious. 
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There  were  members  who  were  disposed  to  give  sentence  of  removal  against 
this  unhappy  judge,  upon  the  ground  of  the  facts  alleged  and  proved,  who  could 
not,  however,  conscientiously  vote  that  they  amounted  to  high  crimes  and  misde* 
meanors,  especially  when  committed  by  a  man  proved  at  the  very  time  to  be 
Insane,  and  to  have  been  so  ever  since,  even  to  the  present  moment"  (Ibid., 
365.)  If  this  rule  is  to  be  followed,  any  civil  officer  may  be  impeached,  con- 
victed, and  removed  from  office,  for  acts  entirely  proper  and  strictly  lawful. 
Who  can  wonder  that  members  of  the  court  denounced  the  whole  proceeding  as 
*'a  mere  mockery  of  trial"?  Surely,  the  case  reflects  no  credit  on  the  Senate 
which  tried  it,  and.  in  one  short  year  the  members  of  the  body  seem  to  have 
arrived  at  the  same  conclusion;  for,  on  the  trial  of  Judge  Chase,  the  form  of 
the  question  adopted  to  be  propounded  to  each  member  of  the  court  was  as 

follows,  viz,  "  Mr. ,  how  say  you ;  is  the  respondent,  Samuel  Chase,  guilty 

or  not  guilty  of  a  high  crime  or  misdeameanor,  as  charged  in  the article 

of  impeachment?  "  (Ibid.,  2d  sees.  8th  Cong.,  664.)  It  is  to  be  hoped  that  no 
one  will  ever  quote  the  Pickering  case  as  an  authority  to  guide  the  House  in 
presenting,  or  the  Senate  in  trying,  a  case  of  impeachment.  It  decided  nothing 
except  that  party  prejudice  can  secure  the  conviction  of  an  officer  impeached  !n 
t:pite  of  law  and  evidence. 

The  next  case  carried  to  the  Senate  by  the  House  of  Representatives  has  gone 
into  history  as  one  **  without  sufficient  foundation  in  fact  or  law."  (Hlldreth's 
History  of  the  ITnited  States,  Vol.  V,  254.)  The  case  of  Samuel  Chase,  a  judge 
of  the  Supreme  Court  of  the  United  States,  is  now  referred  to.  Chase  was  im- 
peached for  high  crimes  and  misdemeanors  in  eight  articles.  It  is  not  necessarj'^ 
to  set  out  the  substance  of  these  articles.  One  of  them  was  founded  on  his 
conduct  at  the  trial  of  John  Fries  for  treason,  before  the  circuit  court  of  the 
T'nited  States  at  Philadelphia,  In  April  and  May,  1800,  more  than  four  years 
before  his  impeachment.  Five  of  them  were  based  on  his  conduct  at  the  trial 
of  James  Thompson  Callender  **  for  printing  and  publishing,  against  the  form 
of  the  act  of  Congress,  a  false,  scandalous,  and  malicious  libel,"  etc.,  "  against 
John  Adams,  then  President  of  the  United  States,"  etc.  The  remaining  two 
rested  on  his  charge  to  the  grand  jury  in  and  for  the  district  of  Maryland  in 
May,  1803,  and  his  refusal  to  discharge  the  grand  jury  in  and  for  the  district 
of  Delaware  in  June,  18O0.  The  articles  portrayed  the  conduct  of  Judge  Chase 
in  as  offensive  a  manner  as  the  committee  could  command.  The  bitterness  of 
Kandolph  appeared  In  every  article,  and  the  enemies  of  the  accused  felt  confi- 
dent of  his  conviction. 

Chase  answered  minutely  and  elaborately  to  the  several  articles,  and  filed 
.'I gainst  each  the  following  plea,  viz:  "And  the  said  Samuel  Chase,  for  plea  to 
the  said  article  of  impeachment,  saith  that  he  Is  not  guilty  of  any  high  crime 
or  misdemeanor,  as  in  and  by  said  first  article  Is  alleged;  and  this  he  prays  may 
be  Inquired  of  by  this  honorable  court  In  such  manner  as  law  and  justice  shal! 
seem  to  them  to  require."  (Ibid.,  117.)  This  was  the  Issue  on  which  the  case 
went  to  trial.  The  result  was  the  acquittal  of  Chase  on  each  article.  This 
result  was  not  owing  to  a  failure  of  the  evidence  produced  to  support  the  facts 
alleged;  for,  so  far  as  at  least  four  of  the  articles  are  concerned,  the  allegations 
were  supix)rtcd  In  almost  every  particular;  and  had  the  same  form  of  question 
been  used  on  the  conclusion  of  the  trial  as  was  adopted  In  the  Pickering  case. 
Chase  doubtless  would  have  been  convicted.  The  questions  propounded  in  both 
cases  have  already  been  quoted,  and  a  mere  glance  at  them  will  show  bow 
Pickering  was  convicted  and  Chase  acquitted. 

If  this  case  establishes  anything.  It  is  that  an  Impeachment  can  not  be  sup- 
ported by  any  act  which  falls  short  of  an  indictable  crime  or  misdemeanor.  This 
point  was  urged  by  the  able  counsel  for  Chase  with  great  ability  and  perti- 
nacity; and  the  force  with  which  it  was  presented  drove  the  managers  of  the 
House  of  Representatives  to  seek  shelter  under  that  clause  of  the  Constitution 
which  says:  "The  judges,  both  of  the  Supreme  and  inferior  courts,  shall  hold 
their  offices  during  good  behavior."  (Manager  Nicholson's  speech.  Ibid.,  597.) 
This  provision,  respecting  the  tenure  of  the  judicial  office,  it  was  claimed  would 
authorize  the  Impeachment  of  a  judge  for  misbehavior  which  would  not  support 
an  Indictment.  The  court  did  not  approve  this  position,  and  very  properly;  for 
as  the  Constitution  provides  that  civil  officers  may  be  Impeached  for  high 
crimes  or  misdemeanors,  and  nothing  Is  known  to  the  law  as  a  high  crime  or 
misdemeanor  which  is  not  indictable,  of  course  an  Impeachment  for  anything 
else  would  be  improper. 

If  the  position  assumed  by  the  managers  In  the  Chase  case,  that  a  judge  may 
be  impeached  for  mere  misbehavior  in  office,  not  amounting  to  an  Indictable 
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offense,  because  such  conduct  is  a  breach  of  the  tenure  by  which  the  judicial 
office  is  held,  is  correct,  what  would  be  its  effect  on  the  case  which  this  com- 
mittee now  have  in  hand?  If  resort  must  be  had  to 'the  clause  of  the  (Constitu- 
tion which  prescribes  the  tenure  of  the  judicial  office  to  justifjr  an  impeachment 
of  a  judge  on  account  of  conduct  not  known  to  the  law  as  a  crime,  does  it  not 
reach  too  far  to  serve  the  purposes  of  those  who  would  impeach  the  Presid^it 
of  the  United  States  because  of  acts  for  which  he  may  not  be  indicted?  The 
President  holds  his  office  by  a  different  tenure.  The  Constitution  says:  '*The 
executive  power  shall  be  vested  in  a  President  of  the  United  States  of  America. 
He  shall  hold  his  office  during  the  term  of  four  years."  (Art  II,  sec.  1.)  This 
provision  of  the  Constitution  stands  firmly  in  the  way  of  those  persons  who 
would  tone  down  the  term  "  misdemeanor  "  below  the  indictable  standard  by 
resorting  to  the  clause  fixing  the  judicial  tenure.  Judges  hold  their  respective 
offices  during  good  behavior;  the  President  holds  for  a  definite  time — four 
years.  If,  therefore,  the  argument  proves  anything  in  the  former  case,  it 
proves  too  much  for  the  latter.  If  a  judge  may  be  impeached  for  nonindictable 
conduct  because  he  holds  his  office  during  good  behavior,  It  follows  logically 
that  an  officer  who  holds  for  a  term  of  years  can  not  be  so  impeached.  This 
exposes  the  fallacy  of  the  entire  argument. 

In  1830  the  House  of  Representatives  carried  another  Impeachment  to  the 
Senate  for  trial.  This  was  the  case  against  James  H.  Peck,  judge  of  the  district 
court  of  the  United  States  for  the  district  of  Missouri.  The  charge  against 
Judge  Peck  was  of  high  misdemeanor  in  office.  But  one  article  was  presented, 
which  set  out  with  great  particularity  the  facts  on  which  the  accusation  was 
based  and  charged  that  the  "  said  James  H.  Peck,  judge  as  aforesaid,  unmindful 
of  the  solemn  duties  of  his  station,  and  that  he  held  the  same,  by  the  Consti- 
tution of  the  United  States,  during  good  behavior  only,  with  intention  wrong- 
fully and  unjustly  to  oppress,  imprison,  and  otherwise  injure  Judge  Edward 
Lawless,  did,  thereafter,  at  a  term  of  the  said  district  court  of  the  United 
States  for  the  district  of  Missouri,  ♦  ♦  ♦  arbitrarily,  oppressively,  and 
unjustly,  and  under  color  and  pretense  that  the  said  Luke  Edward  Lawless 
was  answerable  to  said  court,  ♦  ♦  ♦  as  for  a  contempt  thereof,"  etc.: 
that  he  caused  Lawless  to  be  unlawfully  arrested;  that  he  unjustly,  oppres- 
sively, and  arbitrarily  imprisoned  said  Lawless  In  the  common  prison  and  sus- 
pended him  from  practicing  In  said  court,  "  to  the  great  disparagement  of  public 
justice,  the  abuse  of  judicial  authority,  and  to  the  subversion  of  the  liberties 
of  the  people  of  the  United  States."    (Trial  of  Judge  Peck,  51.) 

Peck  filed  a  lengthy  answer,  in  which  he  justified  his  conduct.  He  alleged 
that  "  In  all  the  actions  and.  doings  of  the  respondent  In  the  premises  he  avers 
that  he  was  supported  and  justified  by  the  Constitution  and  laws  of  the 
land."  This  was  the  Issue  tendered  by  the  respondent.  He  did  not  rest  upon 
any  real  or  supposed  weakness  of  the  case,  as  presented  by  the  House  of 
Representatives,  but  boldly  declared  that  his  conduct  was  proper,  lawful,  and 
right.  He  elected  to  present  an  affirmative  defense  and  to  rely  upon  the  strength 
of  his  own  cause,  and  the  court  sustained  him.  The  vote  stood  "  guilty,"  21 ; 
"  not  guilty,"  22.     ( Ibid.,  474. ) 

The  next  and  last  case  of  impeachment  by  the  House  of  Representatives  wiis 
that  of  West  H.  Humphreys,  judge  of  the  United  States  district  court  for  the 
several  districts  of  the  State  of  Tennessee,  In  1862.  Seven  articles  were  pre- 
ferred against  Humphreys.  Each  of  them  charged  him  in  direct  or  indirect 
terms  with  the  crime  of  treason,  for  they  all  occurred  after  the  secession  of 
South  Carolina  and  the  assembling  of  armed  men  to  enforce  and  render  success- 
ful the  treasonable  position  assumed  by  that  State.  The  South  Carolina  con- 
vention passed  the  ordinance  of  secession  on  the  17th  day  of  December,  1860. 
The  first  criminal  act  laid  to  the  charge  of  Humphries  was  alleged  to  have 
transpired  on  the  29th  day  of  December,  1860,  at  which  time  he  urged  the 
people  of  Tennessee  to  secede,  and  thus  made  himself  a  party  to  the  treason 
which  had  already  levied  war  against  the  United  States  In  South  Carolin.M. 
The  third  article  charged  him  with  having.  In  conjunction  with  others,  or- 
ganized armed  rebellion  and  levied  war  against  the  United  States;  and  all  of 
the  other  articles  charged  treasonable  acts  upon  him.  (Congressional  Globe, 
vol.  48,  p.  2277.)  Humphreys  was  convicted,  as  It  was  right  he  should  be.  He 
was  charged  with  a  crime  against  the  known  law  of  the  land ;  he  was  a  traitor 
against  the  Government  of  the  United  States. 

Five  cases  only  of  impeachment  have  been  presented  to  the  Senate  by  the 
House  of  Representatives.    One  of  them,  as  has  been  shown,  was  disposed  of 


1082  IMPEACHMENT  OP  ROBERT  W.   ARCHBALD. 

on  a  plea  to  the  jDrisdictlon  of  the  court,  two  resulted  in  the  acquittal  of  the 
accused,  and  two  in  conyic^on. 

An  examination  of  the  English  cases  will  not,  it  is  belieyed,  lead  to  a  different 
conclusion.  Gases  can  doubtless  be  found  wherein  Parliament  has  exercised 
this  high  power  in  a  most  extraordinary  manner  and  convicted  persons  upon 
charges  not  Indictabla  The  po^er  of  Parliament  over  the  subject  is  far  greater 
than  that  which  the  two  Houses  of  Congress  can  exercise  over  the  citizen,  ^e 
power  of  Parliament  embraces  impeachments,  bills  of  attainder,  and  bfUs  of 
pains  and  penalties.  In  times  of  high  party  excitement  this  power  has  been 
in  some  cases  most  shamefully  and  oppressively  exercised.  £2xcitement  arising 
from  other  causes  has  sometimes  put  this  irreq;)ons{b]e  engine  of  good  and  evil 
into  motion. 

When  we  take  up  the  reports  of  the  well-considered  case  of  parliam^itary 
impeachments,  cases  which  were  controlled  by  the  Judgments  instead  of  the 
passions  of  men,  we  find  but  little  difilculty  in  ascertaining  the  doctrines  on 
which  they  rest.  No  unbiased  mind  can  be  misguided  by  them.  They  rest  upon 
the  known  law  of  England,  and  were  had  for  its  enforcement  They  exhibit 
the  House  of  Lords  sitting  as  a  court  and  bound  by  the  laws  and  rules  which 
were  obser%'ed  by  the  other  criminal  courts  of  the  realm,  a  court  for  the  trial 
of  offenders  against  laws  which  existed  when  the  offenses  were  committed,  and 
which  looked  into  those  laws  to  see  whether  or  no  the  persons  arraigned  at  its 
bar  had  violated  a  "  rule  of  conduct  prescribed  by  the  supreme  power  of  the 
State." 

In  the  year  1724  the  Commons  impeached  the  Earl  of  Macclesfield,  lord 
chancellor  of  England,  of  high  crimes  and  misdemeanors,  in  that  he  had  unlaw- 
fully sold  offices,  masterships  in  chancery,  for  his  own  private  gain.  He  had 
realized  large  sums  of  money  from  this  source.  This  case  is  given  at  loigth 
in  16  Howell,  State  Trials,  and  the  conviction  hinged  exclusively  on  the  fact 
that  he  had  committed  an  indictable  offense.  Of  this  case  Lord  Campbell  re- 
marks: "There  has  been  a  disposition  in  recent  times  to  consider  that  Lord 
Macclesfield  was  wrongfully  condemned.  *The  unanimity  of  his  Judges,*  says 
Lord  Mahon,  '  might  seem  decisive  as  to  his  guilt,  yet  it  may  perhaps  be  doubted 
whether  they  did  not  unjustly  heap  the  fault  of  the  system  on  one  man ;  whether 
Parker  had  not  rather,  in  fact,  failed  to  check  gradual  abuses,  than  introduced 
them  by  his  authority  or  encouraged  them  by  his  exampla'  I  must  say  that 
although  it  is  impossible  not  to  pity  a  man  of  such  high  qualities  when  so  dis- 
graced, and  it  must  be  acknowledged  that,  with  good  luck,  notwithstanding  all 
that  he  did,  he  might  have  escaped  exposure  and  preserved  an  untarnished 
fame;  y^t,  in  my  opinion,  his  conviction  Was  lawful,  and  his  punishment  was 
mild.  There  can  be  no  doubt  that  the  sale  of  all  offices  touching  the  administra- 
tion of  Justice  (with  the  strange  exception  in  favor  of  common-law  Judges)  wa« 
forbidden  by  the  statute  of  Edward  VI,  and  every  chancellor  who  afterwards 
sold  a  mastership  in  chancery  must  have  been  aware  that  he  was  thereby  vio- 
lating that  statute."    (Lives  of  the  Lord  Chancellors,  vol.  4,  p.  554.) 

The  report  of  this  case  perfectly  sustains  this  position  of  Lord  Campbell.  It 
establishes  beyond  doubt  that  had  not  Macclesfield's  conduct  been  made  criminal 
by  the  statute  of  Edward  VI,  he  would  not  have  been  convicted.  The  action  of 
both  houses  of  Parliament  outside  of  the  case  confirms  this  understanding  of 
the  record.  Hatsell  (vol.  4,  258),  in  a  not6  to  the  case  of  Macclesfield,  fur- 
nishes the  following  facts  respecting  the  action  had  for  the  indemnity  of  the 
masters  who  had  purchased  offices  of  the  lord  chancellor.  On  the  charge  being 
sent  to  the  House  of  Lords,  Hatsell  says :  "  The  Commons  immediately  ordered 
in  a  bill  for  indemnifying  the  masters  in  chancery  from  the  penalties  of  the  ace 
of  5  and  6  Edward  VI,  chapter  16,  against  buying  and  selling  offices,  upon 
discovering  what  consideration  they  paid  for  their  respective  offices.'*  The 
bill  was  quickly  passed  by  both  housea 

But  we  need  not  go  outside  of  the  very  complete  report  of  the  case  as  given 
in  the  State  trials  to  sustain  the  declaration  that  the  proceedings  would  have 
resulted  in  an  acquittal  of  Macclesfield  had  the  charges  made  against  him  not 
involved  indictable  crimes.  Not  one  of  the  several  able  managers  for  the  Com- 
mons pretended  to  claim  a  conviction  in  the  absence  of  proof  of  an  indictable 
crime.  The  effort  of  the  managers  throughout  the  entire  trial  was  to  show  that 
such  crimes  had  been  committed  by  the  accused  earl.  They  claimed  that  the 
acts  with  which  he  stood  charged  were  crimes  at  common  law,  by  the  statute 
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of  12  BJLcbard  II,  and  of  Edward  VI ;  in  the  language  of  one  of  the  manager^ 
*"  criminal  by  the  common  law  and  criminal  by  act  of  Parliament"  . 

No  unbiased  mind  can  examine  this  cade  and  arrive  at  a  conclusion  respecting 
it  diiferent  from  that  which  has  been  stated  above.  The  doctrine  of  tiie  case 
is,  beyond  all  question,  that  an  act,  to  be  impeachable,  must  also  l>e  indictable. 

The  case  was  free  from  all  passion,  resentment,  revenge,  or  partisan  bias. 
It  was  well  considered,  and  the  vote  in  favor  of  conviction  was  unanimous. 
The  case  reflects  the  law  of  England  respecting  impeachments  as  well  as  any 
one  that  was  ever  tried  by  the  House  of  Lords.  The  rules  of  law  concerning 
crimes  and  their  proof  were  observed  and  adhered  to  throughout,  and  Maccles- 
field was  convicted  because  he  was  proved  guilty  of  crimes  declared  by  the  law, 
and  Indictable  in  the  courts,  of  England. 

The  case  of  Warren  Hastings  is  another  full  of  instruction.  No  one  can  read 
the  22  articles  preferred  against  Hastings  and  fail  to  discover  a  multitude  of 
crimes  prescribed  by  the  law  of  England.  Bribery,  peculation,  usurpation  of 
power,  official  corruption,  official  oppression,  and  extortion  all  appear  in  the 
long  array  of  crimes  laid  to  the  charge  of  Hastings,  and  each  of  them  wa? 
indictable  in  the  criminal  courts  of  the  realm. 

Of  these  crimes  Burke,  in  his  speech  on  the  third  day,  said : 

*'A8  to  the  crime  which  we  charge,  we  first  considered  well  what  it  was  in  its 
nature,  and  under  all  the  circumstances  which  attended  it.  We  weighed 
it  with  all  its  extenuations  and  with  all  its  aggravations.  On  that  review  we 
are  warranted  to  assert  that  the  crimes  with  which  we  charge  the  prisoner  at 
the  bar  are  substantial  crimes;  that  they  are  not  errors  or  mistakes,  such  as 
wise  and  good  men  might  possibly  fall  into;  which  may  even  produce  very 
pernicious  effects,  without  being,  in  fact,  great  offenses.  The  Commons  are 
too  liberal  not  to  allow  for  the  difficulties  of  a  great  and  arduous  public  situa- 
tion. They  know,  too  well,  the  domineering  necessities  which  frequently  occur 
in  all  great  affairs.  They  know  the  exigency  of  a  pressing  occasion  which  in 
its  precipitate  career  bears  everything  down  before  it,  which  does  not  give  time 
to  the  mind  to  recollect  its  faculties,  to  reenforce  its  reason,  and  to  have  re- 
course to  fixed  principles,  but,  by  compelling  an  instant  and  tumultuous  de- 
cision, too  often  obliges  men  to  decide  in  a  manner  that  calm  judgment  would 
certainly  have  rejected.  We  know,  as  we  are  to  be  served  by  men,  that  the 
persons  who  serve  us  must  be  tried  as  men,  and  with  a  very  large  allowance 
indeed  to  human  infirmity  and  human  error.  This,  my  Ijords,  we  know,  and 
we  weighed  before  we  came  before  you.  But  the  crimes  which  we  charge  in  these 
articles  are  not  lapses,  defects,  errors,  of  common  human  frailty,  which  as  we 
know  and  feel  we  can  allow  for.  We  charge  this  offender  with  no  crimes  that 
have  not  arisen  from  passions  which  it  is  criminal  to  hai'bor;  with  no  offenses 
that  have  not  their  root  in  avarice,  rapacity,  pride,  insolence,  ferocity,  treachery, 
cruelty,  malignity  of  temper;  in  short,  in  nothing  that  does  not  argue  a  total 
extinction  of  all  moral  principle,  that  does  not  manifest  an  inveterate  blackness, 
dyed  ingrain  with  malice,  vitiated,  corrupted,  gangrened  to  the  very  core.  If 
we  do  not  plant  his  crimes  in  those  vices  which  the  heart  of  man  is  made  to 
abhor,  and  the  spirit  of  all  laws  human  and  divine  to  interdict,  we  desire 
no  longer  to  be  heard  on  this  occasion.  Let  everything  that  can  be  pleaded  on 
the  ground  of  surprise  or  error  upon  those  grounds  be  pleaded  with  success; 
we  ^ve  up  the  whole  of  those  predlcamenta  We  urge  no  crimes  that  are  not 
crimes  of  forethought.  We  charge  him  with  nothing  that  he  did  not  commit 
upon  deliberation;  that  he  did  not  commit  against  advice,  supplication,  and 
remonstrance;  that  he  did  not  commit  against  the  direct  command  of  lawful 
authority;  that  he  did  not  commit  after  reproof  and  reprimand,  the  reproof 
and  reprimand  of  those  who  are  authorized  by  the  laws  to  reprove  and  repri- 
mand him.  The  crimes  of  Mr.  Hastings  are  crimes  not  only  in  themselves,  but 
aggravated  by  being  crimes  of  contumacy.  They  were  crimes  not  against  forms, 
but  against  those  eternal  laws  of  justice  which  are  our  rule  and  our  birthright. 
His  offenses  are,  not  in  formal,  technical  language,  but  in  reality,  in  substance 
and  effect,  high  crimes  and  high  mlsdeameanors."  (Burke's  Works,  vol.  7,  pp. 
13,  14.) 

This  is  Mr.  Burke's  own  interpretation  of  his  articles  against  Warren  Hast- 
ings. Apply  to  this  the  doctrine  that  acts  which  are  malum  in  se  are  crimes  at 
common  law,  and  what  must  become  of  every  attempt  to  torture  this  case  into 
a  prop  to  uphold  the  dangerous  doctrine  that  public  officers  may  be  impeached 
for  acts  not  known  to  the  law  as  crimes  or  misdemeanors?  It  is  believed  safe 
to  aver  that  every  offense  for  which  a  conviction  was  really  claimed  by  the 
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niaua^ers  on  behalf  of  the  Ck)niinon8  was  known  to  the  law  cf  England  as  an 
Indictable  crime. 

For  some  seven  years  the  trial  of  this  ponderous  case  "dragged  its  slow 
length  niong"  before  a  conclusion  was  reached.  During  the  whole  trial  the 
rules  of  the  criminal  law  of  Ehigland  were  applied  to  the  case.  Questions  rela- 
tive to  which  the  Ix)rds  had  doubts  were  submitted  to  the  Judges.  The  mana- 
gers complained  of  some  of  the  opinions  of  the  Judges;  but  the  Lords  followed 
the  judges.  The  end  of  the  cose  was  an  acquittal  of  Hastings.  But  it  would 
be  difficult  to  understand  how^  this  result  could  have  been  arrived  at,  if  the 
doctrine  that  an  impeachment  may  be  had  for  acts  not  Indictable  had  been 
countenanced  by  the  Tx)rd8:  for  no  one  can  doubt  that  the  evidence  disclosed 
sufficient  in  the  way  of  mistakes,  errors,  and  misbehavior  to  Justify  a  convic- 
tion under  that  doctrine. 

The  last  English  impeachment  case  was  that  of  Viscount  Melville,  in  1806. 
A  very  complete  report  of  this  case  may  be  found  in  29  How.  S.  T.,  550  to  1482, 
inclusive,  and  it  will  well  repay  a  careful  perusal,  as  it  was  a  thoroughly  and 
calmly  considered  case,  ai^d  undoubtedly  presents  the  settled  doctrine  of  the 
English  law  of  impeachment. 

Melville  was  treasurer  of  the  navy,  and  the  Ck>mmons  charged  him  In  10 
articles  with  having  "fraudulently,  corruptly,  and  illegally"  used,  and  per- 
iiiitte<l  others  to  use,  the  public  money  intrusted  to  him  for  private  gain.  Sir 
Samuel  Romilly,  solicitor  general,  who  was  one  of  the  managers  for  the  Com- 
mons, in  his  argument  stated  the  case  thus:  "My  Lords,  the  crimes  imputed 
to  the  noble  lord  are  of  two  kinds;  they  are  offenses  against  the  common  law, 
and  a  direct  breach  of  a  positive  act  of  Parliament.  The  first  and  the  tenth 
iirticles  of  impeachment  relate  only  to  offenses  at  the  common  law,  and  the 
other  articles  comprise  in  them  offenses  at  the  common  law,  and  likewise  viola- 
tions of  the  act  of  Parliament"  (p.  1151).  He  insisted  that  Melville's  acts 
were  indictable  crimes,  and  in  no  part  of  his  argument  did  he  claim,  nor  did 
any  other  manager  for  the  Commons  claim,  that  a  conviction  could  be  Justified 
ou  any  other  ground  than  that  the  evidence  disclosed  an  indictable  offense. 
No  one  during  the  entire  course  of  the  proceeding  and  trial  questioned-  that 
such  was  the  law  of  England. 

At  the  close  of  the  case  the  Lords  sent  three  questions  to  the  Judges,  snb- 
.  stautially  directing  them  to  Inform  the  House  whether  the  facts  recited  con- 
s  ituted  such  unlawful  proceedings  on  the  part  of  Melville  as  "  would  have 
been  a  misdemeanor  or  punishable  by  information  or  indictment"  The  Judges 
answered  that  they  were  not  such  unlawful  acts  as  could  be  thus  punished 
(pp.  1469-1471).  Melville  was  thereupon  acquitted  upon  each  of  the  10  arti- 
cles preferred  against  him.  And  this  closes  the  list  of  parliamentary  Impeach- 
ments in  England. 

Cases  can  be  found  in  parliamentary  history  in  conflict  with  the  doctrine 
stated.  But  that  it  would  be  wise,  safe,  or  lawful  for  the  House  of  Repre- 
sentatives to  follow  such  cases  is  utterly  denied.  If  we  are  to  be  guided  at 
all  by  English  cases,  let  us  resort  to  those  which  were  the  l^t  considered,  the 
latest,  the  most  calmly  tried,  the  most  enlightened  to  be  found  on  the  records 
of  Parliament,  and  not  those  that  were  molded  in  the  midst  of  revolution, 
directed  by  passion,  and  decided  by  unreasoning  prejudice. 

No  precedent  should  be  followed  which  is  not  founded  in  reason.  The 
enlightenment  of  the  present  day  should  not  be  obscured,  nor  Its  progress  ob- 
structed, by  the  follies,  mistakes,  or  passions  of  men  who  passed  away  cen- 
turies ago.  Who  would  think  of  respecting  the  infamous  ruling  of  Jeffreys 
in  Sidney's  case  because  it  was  the  act  of  a  Judge  upon  the  bench?  And  yet 
who  does  not  know  that  many  of  the  parliamentary  impeachmoits  were  as 
full  of  passion  and  as  void  of  law  as  the  court  in  which  Sidn^,  and  Russell, 
and  Armstrong,  and  Baxter  were  tried? 

The  idea  that  the  House  of  Representatives  may  impeach  a  civil  ofllcer  of 
the  United  States  for  any  and  every  act  for  which  a  parliamentary  precedent 
can  be  found  is  too  preposterous  to  be  seriously  considered.  However  well 
such  precedents  may  answer  present  purposes,  they  may  return  to  plague  those 
who  give  them  countenance.  Those  who  hold  to  the  doctrine  that  the  "  Sen- 
ate is  the  sole  Judge"  of  what  are  high  crimes  and  misdemeanors,  and  that 
"there  is  no  revising  court"  (Am.  Law  Reg.,  Sept.,  1867,  p.  660),  forget  how 
often  appeals  In  this  country  are  carried  from  Senates,  Congresses,  Presidents 
and  courts  to  the  high  tribunal  of  the  people  at  the  ballot  box,  and  how  inex- 
orable are  the  mandates  of  reversal  which  proceed  therefrom.  The  history 
of  this  country  Is  crowded  full  of  such  appeals  and  of  their  results. 
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Whether  this  report  or  that  of  the  majority  of  the  committee  should 
be  approved  was  submitted  to  the  House  on  the  6th  of  December, 
1867,  the  question  being  upon  the  adoption  of  a  resolution — 

"  That  Andrew  Johnson,  President  of  the  United  States,  be  im- 
peached of  high  crimes  or  misdemeanors." 

Mr.  Wilson,  the  author  of  the  minority  report,  from  which  the 
foregoing  extract  is  taken,  moved  that  the  resolution  be  laid  on  the 
table.  On  this  question  the  vote  was-:— yeas  108,  nays  57 ;  so  that  the 
House  of  Representatives,  by  nearly  a  two-thirds  vote,  supported 
the  minority  report.     (House  Journal,  2d  sess.  40th  Cong.,  44,  53.) 

At  this  time  there  was  in  force  an  act  of  Congress,  entitled  "An  act 
regulating  the  tenure  of  certain  civil  offices,"  approved  March  2, 1867, 
section  2  of  which  was  in  the  following  words : 

And  he  it  further  enacted.  That  when  nny  officer  appointed  as  aforesaid, 
excepting  judges  of  the  United  States  courts,  shall,  during  a  recess  of  the  Senate. 
be  shown,  by  evidence  satisfactory  to  the  President,  to  be  guilty  of  misconduct 
in  office,  or  crime,  or  for  any  reason  shall  become  incapable  or  legally  dis- 
qualified to  perform  its  duties,  in  such  case,  and  in  no  other,  the  President  may 
suspend  such  officer  and  designate  some  suitable  person  to  perform  temporarily 
the  duties  of  such  office  until  the  next  meeting  of  the  Senate  and  initil  the  case 
shall  be  acted  upon  'by  the  Senate,  and  such  person  so  designated  shall  take  the 
oaths  and  give  the  bonds  required  by  law  to  be  talcen  and  given  by  the  person 
duly  ap|)ointed  to  fill  such  office;  and  in  such  case  it  shall  be  the  duty  of  the 
President,  within  twenty  days  after  the  first  day  of  such  next  meeting  of  the 
Senate,  to  report  to  the  Senate  such  suspension,  with  the  evidence  and  reasons 
for  his  action  in  the  case,  and  the  name  of  the  person  so  designated  to  perform 
the  duties  of  such  office.  And  if  the  Senate  shall  concur  in  such  suspension  and 
advise  and  consent  to  the  removal  of  ^uch  officer,  they  shall  so  certify  to  the 
President,  who  may  thereupon  remove  such  officer  and,  by  and  with  the  advice 
and  consent  of  the  Senate,  appoint  another  person  to  such  office;  but  if  the 
Senate  shall  refuse  to  concur  in  such  suspenaion,  such  officer  so  suspendeil  shall 
forthwith  resume  the  functions  of  his  office,  and  the  powers  of  the  person  so 
performing  Its  duties  in  his  stead  shall  cease,  and  the  official  salary  and  emolu- 
ments of  such  officer  shall  during  such  suspension  belong  to  the  person  so  i)er- 
forniing  the  duties  thereof  and  not  to  the  officer  so  suspended :  Provided,  hotc- 
ever,  That  the  President,  in  case  he  shall  become  satisfied  that  such  suspension 
was  made  on  insufficient  grounds,  shall  be  authorized,  at  any  time  before  re- 
fiortlng  such  suspension  to  the  Senate  as  above  provided,  to  revoke  such  sus- 
pension and  reinstate  such  officer  in  the  performance  of  the  duties  of  his  office. 

Section  6  of  the  act  is  as  follows : 

That  every  removal,  appointment,  or  employment  made,  had.  or  exercised 
contrary  to  the  provisions  of  this  act,  and  the  making,  signing,  sealing,  counter- 
signing, or  issuing  of  any  commission  or  letter  of  authority  for  or  in  respect  to 
any  such  appointment  or  employment  shall  be  deemed,  and  are  hereby  de- 
clared to  be,  high  misdemeanors,  and,  upon  trial  and  conviction  thereof,  every 
person  guilty  thereof  shall  be  punished  by  a  fine  not  exceeding  ten  thousand 
dollars,  or  by  imprisonment  not  exceeding  five  years,  or  both  stiid  punishments, 
in  the  discretion  of  the  court :  Provided,  That  the  President  shall  have  power 
to  make  out  and  deliver,  after  the  adjournment  of  the  Senate,  commissions  for 
all  officers  whose  appointment  shall  have  been  advised  and  consented  to  by  the 
Senate. 

On  the  12th  day  of  August,  1867,  the  President  suspended  Edwin 
M.  Stanton  from  his  office  as  Secretary  of  War  and  appointed  Gen. 
Grant  Secretary  of  War  ad  interim.  When  Congress  met  in  the 
following  December  the  Senate  refused  to  confirm  this  action  of  the 
President,  and  Mr.  Stanton  forthwith  took  possession  of  the  War 
Department  and  resumed  his  duties  as  Secretary  of  War. 
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On  the  21st  day  of  February,  1868,  President  Johnson,  in  defiance 
of  the  foregoing  provisions  of  the  tenure  of  office  law,  undertook  to 
remove  Mr.  Stanton  while  the  Senate  was  in  session  and  to  appoint 
Gen.  Lorenzo  Thomas,  Adjutant  General  of  the  Army,  Secretary  of 
War  ad  interim.  For  these  acts,  which  it  will  be  seen  were  indict- 
able offenses  under  the  statute,  the  House  presented  articles  of  im- 
peachment against  the  President.  There  were  11  articles,  all  of 
which,  except  the  ninth  and  tenth^  were  based  either  upcm  the  attempt 
to  remove  the  Secretary  of  War  or  the  attempt  to  appoint  Gen. 
Lorenzo  Thomas  Secretary  of  War  ad  interim  while  the  Senate  was 
in  session  or  upon  an  alleged  conspiracy  between  Johisson  and 
Thomas  to  remove  Stanton  and  ^ut  Thomas  in  his  place.  Not  one 
of  the  26  charges  against  the  President,  which  had  been  preferred  by 
the  report  of  tne  majority  of  the  Judiciary  Committee  of  the  House 
in  the  previous  November,  was  included,  in  the  articles.  At  the 
close  of  the  trial  the  evidence  was  taken  first  upon  Article  XI,  which 
charged  that  the  President,  pursuant  to  a  scheme  to  den^  that  the 
then  existing  Congress  was  a  valid  body  and  to  maintain  that  its 
legislation  was  therefore  invalid,  had  attempted  to  prevent  the  execu- 
tion of  the  tenure  of  office  law  by  devising  and  contriving  to  prevent 
Stanton  from  performing  the  duties  of  Secretary  of  War,  notwith 
standing  the  refusal  of  tne  Senate  to  concur  in  his  suspension.  It 
also  accused  the  President  of  unlawfully  devising  and  contrivin£[  to 
prevent  the  execution  of  two  other  acts  of  Congress.  On  this  article 
the  vote  was — ^guilty  35,  not  guilty  19.  This  vote  was  taken  on  the 
16th  of  May,  1868.  The  Senate  immediately  adjourned  until  the 
26th  day  of  that  month. 

When  the  Senate  reconvened  on  the  26th  day  of  May  there  was  a 
vote  on  each  of  the  second  and  third  articles,  the  result  being  the  same 
as  the  vote  upon  the  eleventh  article,  85  Senators  voting  ^'  guilty  " 
and  19  voting  "  not  guilty."  Thereupon  the  Senate,  without  voting 
upon  any  of  the  other  articles,  adjourned  without  day. 

(Prqpeedings  in  the  Trial  oi  Andrew  Johnson,  by  Kives  and  Bailey, 
published  in  Washington,  1868,  pp.  858,  860 ;  8  Hinds'  Precedents, 
898,900.) 

It  will  be  seen  that  the  vote  was  taken  only  upon  articles  of  im- 
peachment which  charged  a  specific  offense  made  criminal  by  statute. 

Most  of  the  other  articles  charged  offenses  which  clearly  amounted 
to  criminal  acts.  As  to  Article  iC,  there  was  much  dispute  on  that 
question  because  it  charged  the  President  mainly  with  making 
speeches  in  which  in  violent  and  even  profane  language  he  had  de- 
clared that  the  Congress  of  the  United  States,  as  then  organized, 
was  not  a  valid  body  because  of  the  exclusion  from  it  of  the  Repre- 
sentatives and  Senators  elected  by  the  10  States  which  had  seceded 
in  1861  and  1862. 

From  the  opinions  of  a  number  of  Senators  which  were  filed  in 
the  Senate,  and  which  are  appended  to  the  volume  above  referred 
to,  it  is  quite  apparent  that  the  reason  no  vote  was  taken  upon  any 
of  the  articles  except  Articles  II,  III,  and  XI  was  that  it  was  im- 
possible to  obtain  upon  any  of  them  as  many  votes  as  werejnyen  in 
lavor  of  impeachment  upon  each  of  these  uiree  articles.  Tnis  was 
especially  the  case  as  to  Article  X. 
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In  the  impeachment  proceedings  in  1876  against  William  W- 
Belknap,  who  had  been  Secretary  of  War,  the  only  charges  against 
him  were  specific  instances  of  alleged  bribery.  (8  Hinds'  Prece- 
dents, 910-914.)  That  case  therefore  presents  nothing  in  support 
of  the  contention  that  impeachment  lies  for  offenses  not  criminal  in 
their  nature. 

Finally  came  the  impeachment  and  trial  of  Charles  Swayne,  dis* 
trict  judge  of  the  United  States.  The  proceedings  agamst  him 
began  in  December,  1903,  and  terminated  i)y  his  acquittel  on  Feb- 
ruary 7,  1905. 

There  were  12  articles  of  impeachment  against  Swayne,  some  of 
which  unquestionably  charged  the  conmiission  of  offenses  for  which 
he  might  have  been  indicted,  such,  for  instance,  as  giving  false  certifi- 
cates as  to  his  expenses  in  going  to  and  returning  from  the  places 
where  he  was  required  to  hold  court  As  to  some  of  the  charges, 
however,  it  might  perhaps  reasonably  be  claimed  that  they  did  not 
set  out  indictable  offenses.  On  reading  the  proceedings  in  that 
trials  we  are  unable  to  find  that  counsel  tor  Swayne  discussed  at  all 
the  question  whether  it  was  necessary  for  the  conviction  of  their 
client  that  it  should  be  charged  and  proved  that  he  had  committed 
an  indictable  offense. 

As  to  each  of  the  first  seven  articles  of  impeachment  they  insisted 
in  their  answer  and  in  their  argument  that  they^  did  not  char^  im- 
p^chable  offenses,  and  in  support  of  this  contention  they  submitted  a 
hriet  (which  it  is  well  known  was  raepared  by  Hon.  Hannis  Taylor) 
in  which  it  was  contended  that  a  Federal  judge  may  be  impeached 
only  for  treason,  bribery,  or  "  official  misoonduct  occurring  in  the 
actual  administration  of  justice  in  oourt."  (8  Hinds'  PrecedentSi 
p.  336.) 

The  result  of  the  Swayne  case  was  that  he  was  acquitted  upon  all 
the  articles,  the  managers  falling  short  of  obtaining  even  a  majority 
of  the  vote  cast  on  any  article.  The  largest  vote  against  Swayne 
was  on  Article  XII,  as  to  which  the  vote  was — ^guilty  85,  not  guilty 
47.  On  Articles  IV  and  V  the  vote  was — ^guilty  13,  not  guilty  69. 
On  the  other  articles  the  vote  ranged  between  those  two  extremes. 
(3  Hinds'  Precedents,  979.) 

Thus,  in  Swayne's  case,  as  in  Chase's  case,  if  it  be  assumed  that 
any  of  the  articles  of  impeachment  charged  offenses  not  criminal  in 
their  nature  the  vote  on  them  lends  no  support  to  the  claim  that 
such  offenses  are  proper  ground  for  impeachment,  but  on  the  con- 
trary furnish  presumptive  evidence  to  the  contrary. 

2.   THE  PROVISIONS  OF  THE   CONSTITUTION   RELATING  TO   IMPEACH3CENT. 

To  our  minds  it  is  necessary  to  refer  to  but  a  single  sentence  in 
the  Constitution  to  learn  that  it  was  intended  by  those  who  framed 
it,  and  by  those  who  ratified  it,  that  impeachment  could  be  resorted 
to  only  for  offenses  that  might  also  be  the  subject  of  a  prosecution  in 
a  criminal  court.    That  sentence  is : 

The  President,  Vice  President,  and  aU  civil  officers  of  the  United  States  shall 
tM*  removed  from  office  on  impeachment  for,  and  conviction  of.  treason,  bribery, 
or  other  high  crimes  or  misdemeanors.     (Art.  II,  sec.  4.) 

81525— S.  Doc.  1140,  vol  1, 62-3 ^9 
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The  words  "treason,  bribery,  or  other  high  crimes  or  misde- 
pieanors  "  would  seem  to  leave  no  room  for  the  contention  that  they 
include  offenses  which  are  neither  crimes  nor  misdemeanors. 

So  far  as  we  are  aware  the  only  ground  that  has  ever  been  set  up 
by  the  managers  in  any  impeachment  trial  in  the  Senate  of  Uie  United 
States  for  claiming  tnat  the  words  "  crimes  and  misdemeanors  "  as 
here  used  should  oe  held  to  include  offenses  not  punishable  in  a 
criminal  court  is  that  by  parliamentary  usage  in  England  the  words 
"high  crimes  and  misdemeanors"  had  come  to  have  the  broader 
signification  claimed  for  them. 

This  would  seem  to  be  sufficiently  met  by  the  argument  of  the 
Wilson  report  in  the  first  attempt  to  impeach  Andrew  Johnson  (see 
pp.  34r-36  of  this  brief) ,  where  it  is  shown  that  no  such  conclusion  is 
tenable.  But  aside  from  what  is  there  said  on  this  subject,  we  assert 
witib  confidence  that  it  is  not  competent  to  look  to  English  practices 
in  impeachment  cases  for  the  purpose  of  interpreting  any  phrase  in 
our  Constitution,  and  especially  one  which  needs  no  construction  and 
which  can  have  but  one  meaning. 

When  Charles  J.  Guiteau,  who  murdered  President  Garfield,  was 
brought  to  trial  in  the  District  of  Columbia  for  that  great  crime  his 
counsel  insisted  that  he  could  not  lawfully  be  tried  here,  because 
Gai-field  died  in  New  Jersey,  and  the  crime,  therefore,  was  not  com- 
pleted in  the  Distifict  of  Columbia.  In  support  of  this  position  (after 
citing  numerous  English  decisions,  all  of  which  held  that  a  murderer 
could  not  be  tried  in  any  county  in  England  unless  his  victim  died  in 
that  county)  Guiteau's  counsel  relied  upon  the  provision  of  the  origi- 
nal Constitution  that  the  trial  of  all  crimes  "  shall  be  held  in  me 
State  where  the  said  crimes  shall  have  been  committed,"  and  the  pro- 
vision of  the  sixth  amendment  that  in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  trial  "  by  an  impartial  jury  of  the 
State  and  district  wherein  the  crime  shall  have  been  committed.'' 

Guiteau  having  beeu  convicted,  his  case  came  up  on  appeal  before 
the  Supreme  Court  of  the  District  of  Columbia  in  general  term. 
The  case  is  reported  in  1  Mackey's  Beports,  498,  644.  In  a  remark- 
ably able  opinion  delivered  by  Mr.  Justice  James  (speaking  for  all 
the  judges)  on  the  question  of  jurisdiction  thus  raised,  he  said,  in 
part: 

We  turn  now  to  the  peculiar  and  higher  ground  on  which  we  conceive  this 
question  should  stand,  and  to  considerations  to  which  as  a  court  of  the  United 
States,  exercising  the  Judicial  power  of  the  United  States,  we  arc  required  to 
give  especial  attention.  However  proper  It  may  be  that  the  courts  of  the  States 
where  the  common  law  exists  should  treat  the  question  of  Jurisdiction  from  the 
standpoint  of  that  law,  that  question  must  be  treated  by  the  courts  of  the 
United  States,  wherever  a  fort  or  magazine  or  an  arsenal  or  a  district  of  coun- 
try Is  under  the  exclusive  Jurisdiction  of  the  National  Government,  from  the 
standpoint  of  Federal  authority  and  with  reference  to  the  relation  of  the 
crime  to  the  sovereignty  of  the  United  States. 

We  take  it  to  be  a  fundamental  rule  of  construction,  that  an  independent  and 
sovereign  Government  is  always  to  be  understood,  when  it  makes  laws  for  Its 
own  people,  to  speak  without  any  reference  to  the  law  of  another  people  or 
Government,  unless  those  laws  themselves  contain  plain  proof  of  a  contrary  in- 
tention, and  that,  when  it  thus  appears  that  something  is  actually  borrowed  and 
embodied  therein  from  the  laws  of  another  people,  the  extent  of  that  adoption 
Is  to  be  strictly  construed,  and  not  enlarged  by  implication.  So  far  as  its  laws 
can  be  understood  only  by  reference  to  foreign  law,  that  reference  Is  anthor- 
Ized  by  the  lawmaker,  because  it  is  necessary ;  but  so  far  as  its  commands  may 
be  understood  as  original  terms,  and  without  such  reference,  they  must  be  con- 
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Btrued  IndepeDdently.  It  is  only  when  nnderstood  to  be,  to  this  extent,  the 
original  expression  of  its  own  will  that  its  words  can  communicate  to  its  own 
people  the  whole  and  self-sufficient  force  of  that  will.  To  assume,  without 
plain  necessity,  that  it  utters  the  intention  of  an  alien  law,  is  to  ignore  to  just 
that  extent  its  absolute  independence  of  existence  and  action  and  will. 

The  other  provisions  of  the  Constitution  relating  to  impeachment 
are  but  little  less  explicit    They  are  as  follows : 

Abt.  1,  Sec.  2.  The  House  of  RepFesentatives  shall  choose  their  Speaker  and 
other  officers,  and  shall  have  the  sole  power  of  impeachment 

Abt.  1,  Seo.  3.  The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 
When  sitting  for  that  puri)ose,  they  shall  be  on  oath  or  affirmation.  When  the 
President  of  the  United  States  is  tried  the  Chief  Justice  shall  preside;  and  no 
person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  Members 
present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust  or 
profit,  under  the  United  States;  but  the  party  convicted  shall  nevertheless  be 
liable  and  subject  to  indictment,  trial,  judgment  and  punishment,  according 
to  Joio. 

Art.  II,  Sec.  2.  The  President  ♦  ♦  ♦  shall  have  power  to  grant  reprieves 
and  pardons  for  offenses  against  the  United  States,  except  in  cases  of  impeach- 
ment. 

Art.  Ill,  Sec.  2.  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury,  and  such  trial  shall  be  held  in  the  State  where  the  said  crimes  shall 
have  been  committed. 

"Trial" — ^'^  judgment  "—"conviction" — to  what  can  these  words 
refer  in  consideruijB;  punishment  for  acts  committed  but  to  pro- 
ceedings in  a  criminal  court?  Why  the  provision  that  the  omcer 
convicted  in  an  impeachment  proceeding  shall  still  be  liable  "to 
indictment,  trial,  and  punishment,  according  to  law,"  if  any  offenses 
but  those  punishable  by  law  were  intended  to  be  the  subject  of 
impeachment  proceedings?  Why,  in  the  pardon  clause  of  the  Con- 
stitution, is  impeachment  excepted  from  pardonable  offenses  against 
the  United  States  if  impeachment  was  deemed  to  be  for  acts  which 
are  not  offenses  against  the  United  States?  Above  all,  why,  in  fix- 
ing the  place  of  trial  of  all  crimes,  is  impeachment  excepted  if  that 
be  not  a  trial  for  a  crime? 

But  there  is  another  provision  of  the  Constitution,  not  directly 
relating  to  impeachment,  which  is  hardly  less  cogent  on  this  point 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed.    (Art.  I,  sec.  9,  par.  8.) 

We  can  not,  as  to  the  effect  to  be  given  to  this  pregnant  clause  of  the 
Constitution,  add  to  what  was  so  forcibly  said  on  the  subject  by  Ben- 
jamin K.  Curtis,  formerly  an  Associate  Justice  of  the  Supreme  Court 
of  the  United  States,  in  the  trial  of  Andrew  Johnson.    He  said : 

lUit  the  argument  does  not  rest  mainly,  I  think,  upon  the  provisions  of  the 
Constitution  concerning  impeachment.  It  is,  at  any  rate,  vastly  strengthened 
by  the  direct  prohibitions  of  the  Constitution.  "  Congress  shall  pass  no  bill  of 
attainder  or  ex  post  facto  law."  According  to  that  prohibition  of  the  Constitu- 
tion, if  every  Member  of  this  body,  sitting  in  its  legislative  capacity,  and  every 
Member  of  the  other  body,  sitting  in  Its  legislative  capacity,  should  unite  In 
passing  a  law  to  punish  an  act  after  the  act  was  done,  that  law  would  be  a 
mere  nullity.  Yet  what  is  claimed  by  the  honorable  managers  in  behalf  of 
Members  of  this  body?  As  a  Congress  you  can  not  create  a  law  to  punish 
these  acts  if  no  law  existed  at  the  time  they  were  done;  but  sitting  here  as 
judges,  not  only  after  the  fact  but  while  the  case  is  on  trial,  you  may  indi- 
vidually, each  one  of  you,  create  a  law  by  himself  to  govern  the  case. 

According  to  this  assumption  the  same  Constitution  which  has  made  it  a  Bill  of 
Bights  of  the  American  citizen,  not  only  as  against  Congress  but  as  against  the 
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legislature  of  every  State  in  the  Union,  that  no  ex  post  facto  law  shall  be  passed — 
this  same  (Constitution  has  erected  you  into  a  body  and  empowered  every  one  of 
you  to  say  aut  inveniam  aut  faciam  viam — if  I  can  not  And  a  law  I  will  make 
one.  Nay,  it  has  clothed  every  one  of  you  with  imperial  power ;  it  has  enabled 
you  to  say,  sic  volo  sic  juheo  stat  pro  ratione  voluntas — ^I  am  a  law  unto 
myself,  by  which  law  I  shall  govern  this  case ;  and,  more  than  that,  when  each 
one  of  you  before  he  took  his  place  here  called  God  to  witness  that  he  would 
administer  impartial  justice  in  this  case  according  to  the  Constitution  and  the 
laws,  he  meant  such  laws  as  he  might  make  as  he  went  along.  The  Constitution 
which  had  prohibited  anybody  from  making  such  laws  he  swore  to  observe ;  but 
he  also  swore  to  be  governed  by  his  own  will ;  his  own  individual  will  was  the 
law  which  he  thus  swore  to  observe;  and  this  special  provision  of  the  Con- 
stitution, that  when  the  Senate  sits  in  this  capacity  to  try  an  impeachment  the 
Senators  shall  be  on  oath  means  merely  that  they  shall  swear  to  follow  their 
own  individual  wills.  I  respectfully  submit  this  view  can  not  consistently  and 
properly  be  taken  of  the  character  of  this  body  or  of  the  duties  and  powers 
incumbent  upon  it. 

Look  for  a  moment,  if  you  please,  to  the  other  provision.  This  same  search 
into  the  English  precedents,  so  far  from  having  made  our  ancestors  who 
framed  and  adopted  the  Constitution  in  love  with  them,  led  them  to  put  into 
the  Constitution  a  positive  and  absolute  prohibiflon  against  any  bill  of  attainder. 
What  is  a  bill  of  attainder?  It  is  a  case  before  the  Parliament  where  the  Par- 
liament makes  the  law  for  the  facts  they  find.  Each  legislator  (for  it  is  in  their 
legislative  capacity  they  act,  not  in  a  Judicial  one)  is,  to  use  the  phrase  of  the 
honorable  managers,  "  A  law  unto  himself  " ;  and,  according  to  his  discretion,  his 
views  of  what  is  politic  or  proper  under  the  circumstances,  he  frames  a  law 
to  meet  the  case  and  enacts  it  or  votes  in  its  enactment 

According  to  the  doctrine  now  advanced  bills  of  attainder  are  not  prohibited 
by  this  Constitution;  they  are  only  slightly  modified.  It  is  only  necessary  for 
the  House  of  Representatives,  by  a  majority,  to  vote  an  impeachment  and  send 
up  certain  articles  and  have  two-thirds  of  this  body  vote  in  favor  of  conviction, 
and  there  is  an  attainder ;  and  it  is  done  by  the  same  process  and  depends  on 
identically  the  same  principles  as  a  bill  of  attainder  in  the  English  Parliament 
The  individual  wills  of  the  legislators,  instead  of  the  conscientious  discharge  of 
the  duty  of  the  Judges,  settle  the  result.     (Johnson  Trial,  pp.  274,  275.) 

3.   AND  EVEN  IF  WE  RESORT  TO  THE  ENGLISH  FBECnSDENTS,  WE  ABE  I£D  TO 

THE  SAME  CONCT-USION. 

It  may  be  that  in  the  early  history  of  England  cases  will  be  found 
in  which  alleged  political  offenders" were  removed  from  office  by  be- 
ing sent  to  the  block,  and  having  their  entrails  held  up  before  them 
while  they  were  yet  alive ;  but  it  is  assumed  that  the  learned  managers 
in  this  case  will  not  care  to  rely  upon  proceedings  of  that  kind  as 
indicating  what  may  lawfully  Be  done  to-day  in  the  Senate  of  the 
United  States.  The'English  cases  are  reviewed  in  the  Wilson  report, 
from  which  we  have  quoted  at  length  in  this  brief. 

In  the  last  impeachment  trial  in  England— that  of  L<Nrd  Melville, 
in  1806  for  alleged  misfeasances  by  him  while  he  was  treasurer  of 
the  Navy — a  doubt  arose  a5  to  whether  certain  of  the  articles  charged 
offenses  punishable  in  a  criminal  court.  It  was  considered  that  it 
depended  upon  the  answer  to  that  question^  whether  the  respondent 
could  be  convicted.  The  lords  left  its  decision  to  the  judges,  and, 
upon  their  answering  in  the  negative,  Lord  Melville  was  acquitted. 
From  29  Howell's  State  Trials,  page  1470,  we  quote  one  of  the  ques- 
tions so  submitted,  with  the  answer  to  it  given  by  the  judges : 

FsniAT,  June  6, 1806. 

The  lords  being  met  in  the  Chamber  of  Parliament,  the  following  question  was 
put  to  the  Judges : 

3.  Whether  it  was  lawful  for  the  treasurer  of  the  navy,  before  the  paaring  of 
the  act  of  25  George  III,  chapter  81,  and  more  espedaUy  when  by  warrant  from 
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HlB  Majesty,  his  salary,  as  such  treasurer  as  aforesaid,  was  augmented  in  fall 
satisfaction  for  all  wages,  fees,  and  other  profits,  and  emoluments,  to  apply 
any  sum  of  nK>ney  Imprested  to  him  for  navy  services,  to  any  other  use  what- 
soever, public  or  private,  without  express  authority  for  so  doing;  and  whether 
such  application  by  such  treasurer  would  have  been  a  misdemeanor,  or  pua- 
ishable  by  Information  or  indictment 

Monday,  Juitb  9,  1806. 

The  lords  being  met  in  the  Chamber  of  Parliament,  the  lord  chief  justice  of 
the  court  of  common  pleas  delivered  the  unanimous  opinion  of  the  judges  upon 
the  third  question. 

That  it  was  not  unlawful  for  the  treasurers  of  the  navy,  before  the  act  25 
George  III,  chapter  81,  although  after  the  warrant  stated  in  the  question,  to 
apply  any  sum  of  money  imprested  to  him  for  navy  services,  to  other  uses,  pub- 
lic or  private,  without  express  authority  for  i^  doing,  so  as  to  constitute  a  mis- 
demeanor punishable  by  Information  or  indictment. 

The  only  other  English  impeachinent  trial  since  1789  was  the  case 
of  Warren  Hasting.  The  proceedings  in  that  case  began  in  1788  and 
terminated  with  his  acquittal  in  1795.  Only  29  peers  heard  all  the 
evidence  in  that  case,  and  of  these  only  6  voted  *^guilty  "  on  any  of 
the  articles.  It  is  in  vain,  .therefore,  that  that  case  is  referred  to  in 
support  of  the  plea  that  even  in  modem  times  the  House  of  Lords 
condemned  for  acts  which  were  not  crimes. 

But  it  will  be  asked,  assuming  that  only  offenses  which  are  punish- 
able in  a  criminal  court  are  the  legal  subjects  of  impeachment,  by 
what  law  is  it  to  be  determined  what  are  such  offenses! 

To  this  we  answer,  By  the  common  law  as  it  existed  in  this  country 
when  the  Constitution  was  adopted  and  ratified  and  by  the  acts  of 
Congfress  since  that  time  modiitying  or  adding  to  the  punitive  pro- 
visions of  the  common  law. 

It  has  been  urged  in  support  of  the  claim  that  we  must  look  to 
parliamentary  precedents  for  impeachable  offenses  that  there  are  not, 
and  never  were,  any  common-law  offenses  in  the  courts  of  the  United 
States — that  no  one  may  lawfully  be  charged  with  crime  in  a  Federal 
court  unless  an  act  of  Congress  can  be  found  upon  which  to  frame  the 
indictment. 

But  this  involves  an  entire  misapprehension  of  the  reason  whj 
a  statute  must  be  produced  in  a  court  of  the  United  States  when  it 
is  sought  to  convict  of  crime.  The  Supreme  Court  held  this  to  be 
necessary  only  because  the  Federal  courts  other  than  the  Supreme 
Court  itself  are  created  by  Congress  and  can  have  only  such 
jurisdiction  as  Congress  gives  them.  This  clearly  appears  from  the 
case  of  Hudson  v.  Goodwin,  which  is  reported  m  7  Cranch  at 
page  32.    In  that  case  the  court  said : 

The  powers  of  the  General  Government  are  made  up  of  concessions  from  the 
seveml  States;  whatever  is  not  expressly  given  to  the  former,  the  latter  ex- 
pressly reserve.  The  judicial  power  of  the  United  States  is  a  constituent  part 
of  those  concessions ;  that  power  Is  to  he  exercised  by  courts  organized  for  the 
purix)se  and  brought  into  existence  by  an  effort  of  the  legislative  power  of  the 
Union.  Of  all  the  courts  which  the  United  States  may  under  their  general 
powers  constitute,  one  only,  the  Supreme  Court,  possesses  jurisdiction  derived 
immediately  from  tiie  Constitution  and  of  which  the  legislative  power  can  not 
deprive  it  All  other  courts  created  by  the  General  Government  possess  no 
jurisdiction  but  what  is  given  them  by  the  power  that  creates  them,  and  can 
be  vested  with  none  but  what  the  power  ceded  to  the  General  Government  will 
authorize  them  to  confer. 
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Congress  when  it  first  met  in  1789  might  well  have  enacted  that 
the  common  law  relating  to  crimes  should  be  enforced  in  the  courts 
of  the  United  States,  and  by  that  one  sentence  those  courts  would 
have  taken  the  jurisdiction  of  the  King's  Bench  in  England  in  all 
criminal  cases.  This  was  precisely  what  Congress  did  do  as  to  the 
Federal  courts  in  the  District  of  Columbia  by  an  act  approved  Feb- 
ruary 27, 1801  (2  Stat.  L.,  p.  105.) 

Now,  this  Court  of  Impeachment,  like  the  Supreme  Court  of  the 
United  States,  is  created  by  the  Constitution,  and  no  act  of  Congress 
is  required  to  give  it  jurisdiction  and  no  act  of  Congress  can  take 
away  its  juriscuction.  For  whatever  may  now  be  or  may  hereafter 
be  made  a  crime  or  misdemeanor  against  the  United  States,  the  House 
may  impeach  and  the  Senate  may  convict,  so  far  as  civil  omcers  of  the 
United  States  are  concerned. 

II. 

//  (m  offense  to  he  impeachdble  need  not  he  criminal  in  fact^  it  must 

he  crirmndL  in  its  nature. 

When  once  we  abandon  the  definition  of  crimes  and  misdemeanors 
for  which  we  have  so  far  contended  we  become  involved  in  a  maze  of 
contradictions  and  uncertainties. 

In  Chase's  case  one  of  the  managers  seriously  and  earnestly  insisted 
that  ^^  no  man  may  be  impeached  for  an  act  for  which  he  might  be 
indicted  "  (Manager  Campbell,  Trial  of  Samuel  Chase,  vol.  2,  p.  851). 
This  in  face  of  the  provision  of  the  Constitution  that  one  convicter 
in  an  impeachment  trial  shall  remain  liable  to  indictment! 

At  other  times  it  has  been  urged  (as  in  the  trial  of  Andrew  John- 
son) that  impeachment  is  merely  a  means  of  getting  rid  of  political 
offenders,  leaving  it  to  the  ordinary  tribunals  to  deal  with  common 
criminals.  And  m  the  majority  report  of  the  Judiciary  Committee 
of  the  House  on  the  first  attempt  to  impeach  President  Johnson  the 
doctrine  was  advanced  (which  was  afterwards  the  principal  reliance 
of  counsel  for  Judge  Swayne)  that  an  oflScer  of  the  United  States 
may  not  be  impea<med  for  any  crime  not  committed  in  connection 
with  the  performance  of  the  duties  of  his  office. 

And  IM&nager  Knott,  in  the  Belknap  trial  (p.  46),  said: 

We  may  concede,  if  we  see  proper,  tliat  a  person  can  be  impeached  for  no 
offense  unless  it  be  committed  while  in  office.  We  may  even  go  farther;  w< 
may  admit  that  the  offense  must  be  under  color  of  the  office  or  in  some  manner 
connected  with  the  discharge  of  official  duty. 

And  later  in  his  argument  Manager  Knott  said  (p.  60) : 

Imi)eachable  crimes  as  administered  in  courts  of  impeachment  have  always 
been  official  crimes. 

In  attempting  to  give  a  definition  of  impeachable  offenses  in  the 
Peck  trial  tne  chairman  of  the  managers,  Mr.  Buchanan,  said : 

I  freely  admit  we  are  bound  to  prove  that  the  respondent  has  violated  the 
Ck>nstitution  or  some  known  law  of  the  land.  This,  I  think,  was  the  principle 
fairly  to  be  deducted  from  aU  the  arguments  on  the  trial  of  Judge  Chase  and 
from  the  votes  of  the  Senate  on  the  articles  of  impeachment  against  him  In 
opposition  to  the  principle  for  which  his  counsel  in  the  first  instance  strenuously 
contended,  that  in  order  to  render  the  offense  impeachable  it  must  be  indictable. 
But  this  violation  of  law  may  consist  of  the  abuse  as  well  as  the  question  of 
usurpation  of  authority.    •    *    «    i  make  these  remarks,  not  because  I  enter- 
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tain  the  smallest  doubt  of  being  able  to  establish  that  the  respondent  has  been 
guilty  of  a  total  usurpation  of  power,  in  open  defiance  of  the  Constitution  and 
laws  of  the  land,  but  merely  express  what  I  believe  to  be  the  true  law  of  im- 
peachment 

In  the  trial  of  Andrew  Johnson  there  was  submitted,  on  behalf  of 
the  managers,  an  elaborate  brief  on  the  subject  of  what  constitutes 
an  impeachable  offense.  (Trial  of  Andrew  Johnson  by  Rives  and 
Bailey,  82  to  1020 

This  brief  was  prepared  by  Hon.  William  Lawrence,  formerly  a 
Member  of  Congress,  and  a  learned  lawyer.  Before  it  was  submitted 
to  the  Senate  it  was  revised  on  behalf  of  the  managers  by  Mr.  Benja- 
min F.  Butler.  The  conclusion  reached  in  that  brief  was  submitted 
to  the  Senate  by  the  manajgers  as  their  statement  of  what  constitutes 
impeachable  onenses.    It  is  as  follows: 

The  result  is  that  an  impeachable  high  crime  or  misdemeanor  is  one  In  its 
nature  or  consequence  subversiTe  of  some  fundamental  or  essential  principle 
of  government  or  highly  prejudicial  to  the  public  interest*  and  this  may  con- 
sist of  a  violation  of  the  Constitution,  of  law»  of  an  official  oath,  or  of  duty,  by 
an  act  committed  or  omitted,  or  without  violating  a  positive  law  by  the  abuse 
of  discretionery  powers  from  improper  motives  or  for  an  Improper  purpose. 
(Johnson  Trial,  p.  101.) 

Leaving  these  futile  attempts  at  a  definition  of  that  which  would 
seem  to  be  beyond  definition  if  we  once  leave  the  sure  around  of 
criminal  acts,  let  us  consider  the  nature  of  this  tribimu  and  the 
methods  of  its  procedure  as  throwing  light  upon  the  question  of  its 
prcper  jurisdiction. 

From  the  very  beginning  the  Senate  sitting  in  the  trial  of  an  im- 
peachment has  Deen  a  court  and  has  been  governed  by  judicial  rules 
in  all  its  acts. 

The  very  first  step  taken  by  the  Senate  in  any  impeachment  trial 
was  on  the  17th  or  December,  1798,  when  it  resolved  itself  into  a 
"  Hi^h  Court  of  Impeachment."    (Wharton's  State  Trials,  257.) 

It  is  recorded  that  when  Blount  did  not  appear  he  was  summoned 
by  the  Sergeant  at  Arms  in  the  usual  form.  The  record  then  pro- 
ceeds: 

WUliam  Blount  not  appearing,  the  court  adjourned  until  12  o'clock  to-morrow. 
(Wharton's  State  Trials,  258.) 

On  the  21st  of  December  following,  the  Senate  communicated  to 
the  House  of  Kepresentatives  rules  to  be  observed  on  the  trial  of 
Mr.  Blount,  the  first  of  which  was : 

At  the  next  opening  of  the  court  of  impeachment  the  president  shall  inquire 
whether  the  managers  have  any  request  to  make  before  the  counsel  for  defend- 
ant are  caUed  to  put  in  his  answer.     (Wharton's  State  Trials,  268.) 

On  December  24  a  certain  motion  being  made  b;^  the  managers. 
^^  The  court  was  called  in  order  to  take  into  consideration  the  motion,'' 
and  on  the  motion  it  was  thereupon  ruled — 

That  the  court  having,  on  the  18th  da^  of  this  present  month,  admitted  Jared 
IngersoU  and  A.  J.  DaUas,  Esqa,  to  appear  and  plead  for  William  Blount  to 
the  impeachment  now  pending  against  him;  and  the  court  having  then  been 
satisfied  that  the  said  counsel  were  duly  authorized  to  appear  for  the  said 
Wmiam  Blount,  are  of  opinion  that  it  is  not  necessary  that  any  warrant  of 
attorney  or  other  written  authority  be  now  filed  in  this  court. 

And  this  formula  was  followed  throughout  the  proceedings  in  that 
case. 
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The  Journal  set  forth  on  each  day  "  The  court  being  opened  " — 
"  The  court  adjourned  to,"  etc.     (Wharton's  State  Triate,  269.) 

Finally,  when  Blount's  plea  to  the  jurisdiction  had  been  sostaiiied 
by  a  vote  of  14  to  11,  this  order  was  entered : 

The  court  is  of  opinion  that  the  matter  aUeged  in  the  plea  of  the  defendant 
Is  sufficient  in  law  to  show  that  this  court  ought  not  to  hold  JurisdletioD  of  the 
mid  impeachment,  and  that  the  said  impeadiment  be  dlamlMed. 

Thereupon  the  House  of  Bepresentatives,  having  been  notified  that 
the  Senate  would  receive  its  managers  on  a  ceruin  day  to  render 
judgment  in  the  impeachment  against  Mr.  Blount,  the  manamrs  at- 
tended, the  court  was  opened,  and  the  Vioe  President  made  the  fol- 
lowing announcement  to  the  managers  and  to  the  counsel  for  the 
respondent : 

» 

The  court,  after  having  given  the  most  mature  and  serious  consideration  to 
the  question  and  to  the  full  and  ahle  arguments  urged  on  hotili  aides,  has  come 
to  the  decision  which  I  am  now  ahout  to  deliver. 

The  court  is  of  opinion  that  the  matter  alleged  in  the  plea  of  the  defendant  is 
(TOfficient  in  law  to  show  that  this  court  ought  not  to  hold  jurisdiction  of  tlie 
said  impeachment,  and  that  the  said  impeachment  is  dismissed. 

And  thereupon  "  The  court  adjourned  without  day."  (Whartoo's 
State  Trials,  316  and  317.) 

In  the  next  impeachement  trial,  that  of  Judge  Pickering,  it  was 
resolved  by  the  Senate  on  January  3, 1804 : 

That  at  12  o'clock  to-morrow  the  Senate  will  resolve  Itself  into  a  Court  of 
Impeachment,"  etc.     (Annals  of  Congress,  vol.  13,  p.  818.) 

Kules  were  adopted  for  the  trial  which  provided,  among  other 
things,  for  a  proclamation  requiring  all  persons  to  keep  silent  "While 
the  Grand  Inquest  of  the  Nation  is  exnibiting  to  the  Senate  of  the 
United  States  sitting  as  a  Court  of  Impeachment,"  etc.  (13  Annals, 
818.) 

Proclamation  was  made  in  the  same  language  (319). 

And  on  each  day  the  record  of  the  proceraings  shows  that  "  the 
court '''  met  and  "  the  court "  adjourned.  From  tne  beginning  to  the 
end  of  the  proceeding,  by  all  parties,  the  tribunal  which  was  hearing 
the  case  was  referred  to  as  "the  court."     (13  Annals,  315  to  867.) 

The  last  entries  in  the  Pickering  case  are : 

On  the  question — is  the  court  of  opinion  that  John  Pickering  be  removed 
from  the  office  of  Judge  of  the  District  Court  of  the  District  of  New  Hamp- 
shire?   ♦    •    ♦ 

And  "  The  court  then  adjourned  sine  die." 

And  this  has  been  the  universal  practice  till  and  including  the 
present  trial,  except  that  an  effort  was  made  to  omit  the  word 
"  court "  whenever  possible  in  the  trial  of  Andrew  Johnson.  This, 
it  is  well  known,  was  because  of  the  fear  that  Chief  Justice  CSiase 
would  assume  too  much  authority  in  the  trial.  He  was  bitterlv  op- 
posed to  the  impeachment  of  the  President.  And  in  the  Belknap 
case  the  expression  was  frequently  used,  "The  Senate  sitting  fwr 
the  trial,"  etc. 

It  thus  seems  clear  that  neither  formal  exclusion  from  the  rules  nor 
a  fear  of  "  consequences  "  can  remove  from  the  legal  mind  the  l«gal 
concept  that  the  Senate  is  sitting  as  a  court,  whether  or  not  it  is  called 
by  that  name.  In  England  the  House  of  Lords  in  trying  impeachment 
cases  has  always  been  called  the  "  High  Court  of  Impeachment,"  and 
it  is  difficult  to"  understand  why,  when  we  were  inheriting  the  system, 
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we  did  not  inherit  that  title  with  it,  or  at  least  in  its  essence  the  thins 
for  which  that  title  stood.  As  tersely  stated  by  Prof,  Theodore  ^^ . 
Dwight  (6  Am.  Law  Beg.  (n.  s.),  258-259) : 

Wben  a  criminal  act  bas  been  committed  it  may  eTidently  be  ragarded  in  tbrae 
aspects:  First,  tbe  injury  to  tbe  individual  or  bla  lamily  may  be  considered; 
second,  the  wrong  to  the  executive  officer,  charged  with  tbf  administration  of 
the  laws,  may  be  looked  at;  and,  third,  the  mind  may  dwell  upon  tiie  general 
wrong  done  to  the  State,  or  *'  the  people,"  as  we  say  in  modern  times.  This  view 
was  early  taken  in  the  common  law;  the  injury  to  the  individual  was  redroflsed 
by  a  proceeding  called  an  appeal;  Urn  injuiy  to  the  King  by  a  process  called 
an  indictment ;  the  wrong  to  the  entire  nation  by  a  proceeding  caU^  an  impeach- 
ment In  process  of  time  the  injury  to  the  individual  came  to  be  regarded  as  a 
private  and  not  as  a  public  wrong,  so  that  in  the  i^ogress  of  the  law  there 
i^naioed  two  great  criminal  proceedings— Indk^tment  and  Impeadunent. 

In  this  same  connection  much  has  been  made  at  times  of  the  con- 
stitutional requirements  of  a  new  oath  to  be  taken  by  the  Senators 
prior  to  an  impeachment  trial.  Just  what  weight  should  be  given 
to  that  requirement  is  not  clear ;  but  it  may  be  safely  concluded  tnere- 
from,  and  from  analogy  to  oUier  judicial  proceeain^,  that  it  was 
intended  thereby  to  ^ve  greater  solemnity  to  the  trial,  to  impress 
upon  the  Senators  their  duty  in  the  particular  case,  to  show  that  the 
Senate  is  not  sitting  in  its  ordinary  capacitjf . 

And  the  precedents  in  the  Senate  are  all  m  accord  with  the  conclu- 
sion now  asserted. 

In  the  Blount  impeachment  the  respondent  was  arrested  and 
required  to  mve  bona  just  as  other  alleged  criminals  are.  (Hinds' 
Precedents  of  the  House  of  Bepresentatives  (1907),  vol.  3,  sec.  2296.) 

So,  too^  the  Senate  in  the  Swayne  impeachment,  by  a  vote  of  45 
to  28,  decided  that  the  respondent's  voluntary  statements,  made  before 
a  committee  of  the  House  of  Representatives,  could  not  be  used 
against  him  on  the  trial  of  the  impeachment  because  of  section  859  of 
the  Revised  Statutes,  which  provided : 

No  testimony  given  by  a  witness  before  either  House,  or  before  a  committee 
of  either  House  of  Congress,  shaU  be  used  in  evidence  in  any  criminal  proceed- 
ing against  him  in  any  court,  except  in  a  prosecution  for  perjury  in  giving  soch 
testimony.     (Swayne  Impeachment  Proceedings  in  the  Senate,  pp.  187-109.) 

So,  also,  the  House  of  Representatives,  in  the  proceedings  against 
George  F.  Seward,  looking  to  his  impeachment,  ruled  that  he  could 
not  be  attached  for  contempt  for  declining  to  be  sworn  and  to  pro- 
duce documentary  evidence,  because  of  tne  provision  of  the  nfth 
amendment  to  the  CcMistitution  which  provides  that  no  person  "  shall 
be  compelled  in  any  criminal  case  to  oe  a  witness  against  himself." 
(Hinds^  Precedents  of  the  House  of  Representatives  (1907),  sec. 
1699.) 

So,  too,  all  the  commentators  on  the  Constitution,  when  speaking 
of  the  Senate  in  trying  impeachments,  speak  of  it  as  a  "  court."  The 
references  quoted  in  this  brief  show  that  to  be  so  as  to  the  writers 
quoted,  and  as  to  the  others  an  examination  of  the  citations  will  like- 
wise prove  it.  . 

In  antagonism  to  the  views  above  expressed  it  has  sometimes  been 
argued  that  in  as  much  as  Article  III,  section  1,  of  the  ConstitutioD 
provides  that — 

the  Judicial  powers  of  the  I-nited  States  shall  be  vested  In  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish — 
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that  that  is  a  constitutional  assertion  that  the  Senate  in  trying  im- 
peachments does  not  sit  as  a  court.  But  it  is  clear  from  the  location 
of  the  section  quoted,  as  well  as  from  its  context,  that  it  refers  to  the 
ordinary  or  usual  "  iudicial  powers  of  the  United  States,"  and  does 
not  refer  to  impeachment  trials  any  more  than  it  does  to  courts- 
martial,  though  Doth  were  and  are  well-lmown  methods  for  the  trial 
of  certain  ofifonses. 

It  may  be  said  that  the  similarity  of  the  proceedings  to  those 
in  a  court  may  account  for  the  frequent  use  of  that  word  in  the 
prior  impeachment  trials,  but  if  that  be  true,  it  concedes  all  that 
IS  valuable  in  the  claim  now  made,  for  it  is  or  no  moment  whether 
the  body  which  tries  the  impeachment  is  called  a  Senate  or  a  court, 
if  it  has  the  attributes  of  a  court/.  In  the  one  event,  as  in  the  other, 
the  constitutional  rights  and  privile^s  of  the  respondent  are  pro- 
tected, and  that  is  all  he  has  any  rieht  to  ask.  Happily,  in  this 
country,  though  it  was  not  infrequent^  otherwise  before  the  House 
of  Lords,  no  respondent  has  ever  been  deprived  of  any  of  those  rights 
or  privileges,^  not  even  President  Johnson,  though  partisan  feeling 
reached  its  highest  point  at  that  time. 

The  Senate,  then,  being  a  court,  or  proceeding  as  if  it  were,  cer- 
tain necessary  consequences  follow,  which  have  always  been  recog- 
nized and  accorded: 

First.  The  respondent  is  entitled  ^'to  be  informed  of  the  nature 
and  cause  of  the  accusation  "  against  him.  (Sixth  amendment  to  the 
the  Constitution.) 

Second.  He  is  entitled  ^'  to  have  the  assistance  of  counsel  for  his 
defense."     (Ibid.) 

Third.  He  is  entitled  "  to  be  confronted  with  the  witnesses  against 
him."     (Ibid.) 

Fourth.  He  is  entitled  ''to  have  compulsory  process  for  obtain- 
ing witnesses  in  his  favor."     (Ibid.) 

Fifth.  He  can  not  "be  compelled  ♦  ♦  ♦  to  be  a  witness 
against  himself."     (Fifth  amendment  to  the  Constitution.) 

And  to  those  constitutional  privileges  are  to  be  added  the  follow- 
ing, which  experience  has  demonstrated  to  be  necessary  for  the  just 
tnal  of  causes: 

Sixth.  The  rules  of  evidence  applicable  to  courts  are  adhered  to 
in  these  trials.  It  has  been  many  times  so  held.  In  8  Hinds'  Prece- 
dents of  the  House  of  Representatives  a  whole  chapter  of  illustra- 
tions thereof  is  given,  running  from  page  637  to  page  643. 

Seventh.  A  reasonable  doubt  of  the  respondent's  guilt  must  result 
in  his  acquittal.  This  also  has  been  many  times  decided.  In^  addi- 
tion to  that  which  is  herein  elsewhere  said  upon  this  point,  it  was 
expressly  so  held  in  State  of  Nebraska  v.  Hastings  (87  Nebr.,  96, 
1898) :  in  State  of  Alabama  v.  Robinson  (111  Ala.,  482,  1895) ;  and 
in  Judge  Barnard's  case  (pp.  2070,  2071). 

And  this  is  recognized  to  be  the  law  in  15  American  and  Englisli 
Encyclopedia  of  Law  (2d  ed.,  1070) ,  and  in  Watson  on  the  Constitu- 
tion (1910),  volume  1,  page  214. 

Eighth.  iTie  Senate  must  find  an  intent  to  do  wrong.  It  is  of 
course  admitted  that  a  party  will  be  presumed  to  intend  the  natural 
and  necessary  results  of  his  voluntary  acts,  but  that  is  a  presump- 
tion only,  and  is  not  always  inferable  from  the  act  done.  (Bishop's 
Criminal  Law,  sec.  262.) 
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So  ancient  is  this  principle  and  so  universal  is  its  amplication,  that 
it  has  long  since  ripened  into  the  maxim,  Actus  non  facit  reum  mai 
mens  sit  rea^  and  has  found  its  way  into  Broom's  Lei^al  Maxims 
(8th  Anier.  ed.,  306-326) ,  as  setting  forth  one  of  the  "  ftmdamental 
legal  principles"  of  our  system  of  jurisprudence.  True,  in  many 
cases,  the  circumstances  surrounding  the  performance  of  an  act  may 
be  sufficient  from  which  to  infer  the  intent,  but,  nevertheless,  in  every 
criminal  proceeding,  the  intent  must  be  averred  and  proved  to  the 
satisfaction  of  both  the  trier  of  the  law  and  the  trier  or  the  facts. 

And  finally  recurring  again  to  the  Constitution — 

Ninth.  If  once  acquitted  in  impeachment  proceedings  the  respondent  can  not, 
in  the  Senate,  *'  be  subject  for  the  same  offense  to  be  twice  put  in  Jeopardy." 
(Fifth  amendment  to  the  (Constitution.) 

The  obvious  fact  that  it  is  difficult  at  any  time  to  enumerate  all 
the  offenses  which  may  legally  be  the  subject  of  an  impeachment  does 
not  permit  of  the  conclusion  that  they  are  without  limitation.  If 
that  were  so  then  the  words  "  tr^son.  bribery,  or  other  high  crimes 
and  misdemeanors  "  would  themselves  be  meaningless  words,  and  that 
which  was  intended  to  be  a  protection  to  civil  officers  of  the  Govern- 
ment against  universal  liability  to  prosecution  in  the  Senate  would 
furnish  the  most  dangerous  weapon  ac^inst  them.  As  Judge  Story 
well  says  in  his  Commentaries  on  the  Constitution  (8d  ed.) : 

Seo.  798.  The  doctrine,  indeed,  would  be  truly  alarming  that  the  common 
law  did  not  regulate,  interpret,  and  control  the  powers  and  duties  of  the  Court  of 
Impeachment  What  otherwise  would  become  of  the  rules  of  evidence,  the  legal 
notions  of  crimes,  and  the  application  of  principles  of  pubUc  or  mnnlclpal  juris- 
prudence  to  the  charges  against  the  aecused?  It  would  be  a  most  extraordinary 
anomaly  that  while  every  citizen  of  every  State  originally  composing  the  Union 
would  be  entitled  to  the  common  law  as  his  birthright,  and  at  once  his  pro- 
tector and  guide;  as  a  citizen  of  the  Union,  or  an  officer  of  the  Union,  he 
would  be  subjected  to  no  law,  to  no  principles,  to  no  rules  of  evidence.  It  Is 
the  boast  of  English  Jurisprudence — and  without  it  the  power  of  Impeachment 
would  be  an  intolerable  grievance — that  In  trials  by  impeachment  the  law  differs 
not  in  essentials  from  criminal  prosecutions  before  inferior  courts.  The  same 
rules  of  evidence,  the  same  legal  notions  of  crimes  and  punishments,  prevail. 
For  Impeachments  are  not  framed  to  alter  the  law,  but  to  carry  it  into  more 
effectual  execution,  where  it  might  be  obstructed  by  the  Influence  of  too  power- 
ful delinquents  or  not  easily  discerned  in  the  ordinary  course  of  Jurisdiction,  by 
leason  of  the  peculiar  quality  of  the  alleged  Crimea  Those  who  believe  that 
the  common  law,  so  far  as  it  Is  applicable,  constitutes  a  part  of  the  law  of  the 
United  States  in  their  sovereign  character,  as  a  nation,  not  as  a  source  of 
Jurisdiction,  but  as  a  guide  and  check  and  expositor  in  the  administration  of 
the  rights,  duties,  and  Jurisdiction  conferred  by  the  Constitution  and  laws,  will 
f.nd  no  difficulty  in  affirming  the  same  doctrines  to  be  applicable  to  the  Senate 
as  a  Court  of  Impeachment.  Those  who  denounce  the  common  law  as  having 
no  application  or  existence  in  regard  to  the  National  Oovernment  must  be  neces- 
sarily driven  to  maintain  that  the  power  of  impeachment  Is,  until  Congress 
shaU  legislate,  a  mere  nullity,'  or  that  It  is  despotic,  both  In  its  reach  and  In  its 
proceedings.  It  is  remarkable  that  the  first  Congress,  assembled  in  October, 
1774,  in  their  famous  declaration  of  the  rights  of  the  Colonies,  asserted  "  that 
the  respective  Colonies  are  entitled  to  the  common  law  of  England,  and  that 
they  are  entitled  to  the  benefit  of  such  of  the  English  statutes  as  existed  at 
the  time  of  their  colonisation  and  which  they  have  by  experience  respectively 
found  to  be  applicable  to  their  several  local  and  other  circumstances."  It 
would  be  singular  enough  If  in  framing  a  National  Government  that  com- 
mon law,  so  Justly  dear  to  the  Colonies  as  their  guide  and  protection,  should 
cease  to  have  any  existence,  as  applicable  to  the  powers,  rights,  and  privileges 
of  the  people,  or  the  obligations  and  duties  and  powers  of  the  departments  of 
the  National  Government.  If  the  common  law  has  no  existence  as  to  the 
Union,  as  a  rule  or  guide,  the  whole  proceedings  are  completely  at  the  arbi- 
trary pleasure  of  the  Government  and  its  functionaries  in  all  Its  departments. 
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In  defining  the  power  it  is  clear  that  the  offense  must  be  aw  pi 
a  serious  character.    The  use  of  the  word  "  high  "  imports  that 

As  is  said  by  Bryce  in  The  American  Commonwealth  (1st  ed.)* 
page  208 : 

Impeachmeiit  *  *  *  Is  ttie  heayiest  artUiery  In  the  congreMlonal  arsenal, 
but  because  it  Is  so  heavy  it  is  unflt  for  ordinary  use.  It  is  like  a  hindred4oii 
gun,  which  needs  complex  machinery  to  bring  it  into  position,  an  eniHinoisa 
charge  of  powder  to  fire  it,  and  a  large  mark  to  aim  at  Or  to  vary  the  simile, 
impeflchment  Is  what  the  physicians  caU  a  heroic  medicine,  an  extreme  remedy, 
proper  to  be  appUed  against  an  official  guilty  of  political  crimes,  but  ill  adapted 
for  the  punishment  of  small  transgressioaa 

For  the  same  reason,  even  if  the  misdemeanors  for  which  im- 
peachment will  lie  are  not  necessarily  indictable  offenses,  yet  they 
must  be  of  such  a  character  as  might  proj>erly  be  made  criminiil 
That  far,  at  least,  the  maxim  noscitxir  a  soctis  is  applicable;  for  it  i^ 
inconceivable  that  disconnected  and  unassociated  matters  would  in 
the  same  sentence  be  made  subject  to  the  same  criminal  treatment, 
with  possibly  the  sam6  measure  of  punishment  in  case  of  conviction. 

Clearly  also  the  offense  must  be  one  against  the  United  Stated. 
Article  11,  section  2,  implies  that. 

Clearly  also  the  offense  must  be  one  in  some  way  affecting  the 
administration  of  the  office  from  which  it  is  sought  to  exclude  tiie 
offender. 

In  endeavorinff  to  define  this  power  one  naturally  turns  to  the 
Constitution  itself  to  see  if  there  is  anything  therein  which  will  aid 
in  the  definition.  In  viewing  the. matter  from  that  high  plane  it 
must  be  admitted  that  the  limits  are  negatively  rather  than  positively 
expresvsed.  For  instance,  the  first  amendment  would  be  construed  to 
debar  an  impeachment  on  religious  grounds,  or  for  freedom  of  speech 
or  of  printing,  or  for  peaceably  assembling  to  petition  for  redress  of 
grievances,  notwithstanding  the  numerous  instances  of  impeachment 
therefor  in  England. 

The  assertion  so  frequently  made,  that  in  the  case  of  judges  Article 
III,  section  1,  which  says  that  "the  judges  both  of  the  Supreme  and 
inferior  courts  shall  hold  their  offices  during  good  behavior"  fur- 
nishes the  guide  is  necessarily  a  fallacious  one  for  two  reasons: 

(1)  It  would  exclude  "  good  bdiavior  "  as  a  test  in  the  case  of  those 
officers,  like  the  President  and  Vice  President,  specifically  nanied  in 
the  impeachment  clause,  because  they  hold  for  a  term  and  not  simply 
"  during  good  behavior."  The  phrase  "  other  high  crimes  and  misde- 
meanors,'" being  applied  in  that  clause  to  all  classes  of  officers  alike, 
must  be  defined  alike  in  its  application  to  all.  If  we  assume  that  the 
standard  of  conduct  would  vary  with  the  different  offices,  yet  that 
would  result  by  reason  of  the  character  of  the  offices  and  not  by  rea- 
son of  the  fact  that  one  class  held  "  during  good  behavior,"  even 
though  it  be  said  that  the  difference  in  the  term  of  office  is  a  consti- 
tutional recognition  of  a  difference  in  the  classes.  Would  anyone 
pretend  that  if,  by  constitutional  amendment,  the  judges  would  hold 
their  offices  for  a  term  of  years  that  the  character  of  offenses  tw 
which  they  could  be  impeached  would  thereby  be  changed  t  Yet  so  it 
must  be  if  the  effect  claimed  shall  be  given  to  the  words  "good 

behavior." 

(2)  It  is  only  by  reasoning  in  a  circle  that  even  a  specious  character 
can  be  given  to  the  argument.    Judges,  like  other  civil  officers,  can 
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be  impeached  only  for  "  treason,  bribery,  or  other  high  crimes  and 
misdemeanors."  Their  tenure  of  office  is  "  during  good  behavior." 
To  say,  then^  that  a  Judge  is  entitled  to  retain  his  office  because  of 
"good  behavior."  so  long  as  he  has  not  been  impeached  and  convicted 
of  "  treason,  bribery,  or  other  high  crimes  and  misdemeanors,"  clearly 
leaves  us  wnere  we  were  when  the  argument  began. 

Nor  is  the  matter  at  large,  as  has  sometimes  teen  argued  because  of 
the  word  "sole "  in  Article  I,  section  2^  which  provides: 

The  House  of  Representatives  *  *  *  shaU  have  the  sole  power  of  im- 
peachment— 

and  in  Article  I,  section  3,  which  provides  that — 

The  Senate  shall  have  the  sole  power  to  try  all  Impeachments. 

Those  words  simply  emphasize  the  fact  that,  as  to  officers  of 
the  United  States,  those  powers  are  exclusively  in  the  House  and  Sen- 
ate. Opponents  of  the  Constitution,  when  it  was  before  the  various 
States  for  ratification,  argued  that  they  might  be  held  to  exclude  the 
right  of  impeachment  in  the  States  as  against  State  officers  for 
onenses  against  the  States.  The  friends  of  the  Constitution  as 
strenuously  denied  this^  and  argued,  from  the  character  of  the  Gov- 
ernment itself,  as  a  federated  Government — ^the  amendments  not  hav- 
ing then  been  adopted — ^that  only  those  powers  were  vested  in  it  which 
were  granted  expressly  or  by  necessary  implication,  and  hence  as  the 
Constitution  was  int^ded  to  secure  the  United  States  as  such,  the 
language  used  could  not  be  held  to  refer  to  the  States  or  State  officers. 
The  answer  was :  "  But  here  it  is  expressly  granted  in  most  exclusive 
terms."  ^  This  contention  was  one  reason  tor  the  immediate  adoption 
of  the  ninth  and  tenth  amendments  to  the  Constitution. 

The  ar^ment  upon  which  the  claim  is  made  that  the  matter  is  in 
the  sole  discretion  of  the  House  and  Senate  is  substantially  as  follows. 
Article  II,  section  4,  which  says — 

The  President,  Vice  President,  and  all  civil  officers  of  the  United  States  shall 
be  removed  from  office  on  Impeachment  for,  and  conviction  of,  treason,  bribery, 
or  other  high  crimes  and  misdemeanors — 

is  only  a  designation  of  the  minimum  punishment  which  must  be 
imposed  in  case  of  a  conviction  in  impeachment  proceedings  of  the 
particular  officers  named  for  the  particular  offenses  named,  and  is  not 
a  designation  either  of  who  may  be  impeached  or  the  offenses  for 
which  the^  may  be  impeached,  and  hence  as  the  House  has  the  sole 
power  to  mipeach  and  the  Senate  the  sole  power  to  try  the  impeach- 
ment, necessarily  those  matters  are  in  the  discretion  of  those  two 
bodies. 

If  this  be  so,  then,  as  the  Constitution  contains  no  other  provision 
on  the  subject,  every  citizen  is  subject  to  impeachment,  just  as  in 
England.  In  that  event  trial  by  jury  may  be  rightfully  abrogated 
at  me  option  of  the  House  and  Senate  in  all  cases  of  crimes  charged 
against  either  &  citizen  or  an  official,  and  the  citizen  is  powerless,  for 
the  Constitution  provides  no  means  for  a  review  of  a  conviction  by 
the  Senate ;  and  me  nonoffioe-holding  citizen  may  be  impeached  for 
any  nonindictable  offense,  and  debarred,  upon  conviction,  of  ever 
thereafter  holding  office  under  the  United  States.  Were  this  so  it 
would  be  easy  for  the  House  and  Senate  to  prevent  the  inauguration 
of  an  antagonistic  President-elect.    Happily,  however,  all  the  author i- 
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ties,  both  in  and  out  of  the  Senate,  disagree  with  that  view,  and  it 
was  admitted  to  be  incorrect  by  the  managers  of  the  House  in  the 
Belknap  impeachment,  and  also  in  the  Swajne  impeachment. 
(Hinds^  Precedents  of  the  House  of  Representatives  (1907),  voL  8, 
sees.  2007  and  2016.) 

In  Story's  Commentaries  on  the  Constitution  of  the  United  States, 
(3d,ed.)  it  is  said: 

Sec.  790.  From  this  clause  It  appears  that  the  remedy  by  impeachment  Is 
strictly  confined  to  civil  officers  of  the  United  States,  including  the  President 
and  Vice  President.  In  this  respect  it  differs  materially  from  the  law  and 
practice  of  Great  Britain.  In  that  Kingdom  all  the  King's  subjects,  whether 
peers  or  commoners,  are  impeachable  in  Parliament;  though  it  is  asserted  that 
commoners  can  not  now  be  Impeached  for  capital  offenses  but  for  misdemeanors 
only.  Such  kinds  of  misdeeds,  however,  as  peculiarly  injure  the  common- 
wealth by  the  abuse  of  high  offices  of  trust  are  the  most  proper,  and  have  been 
the  most  usual  ground  for  this  kind  of  prosecution  in  Parliament  There  seems 
a  peculiar  propriety,  in  a  republican  Government  at  least,  in  confining  the 
impeaching  power  to  persons  holding  office.  In  such  a  Government  all  the  citi- 
zens are  equal,  and  ought  to  have  the  same  security  of  a  trial  by  jury  for  all 
crimes  and  offenses  laid  to  their  charge  when  not  holding  any  official  character. 
To  subject  them  to  impeachment  would  not  only  be  extremely  oppressive  and 
expensive.,  but  would  endanger  their  lives  and  liberties  by  exposing  them 
against  their  wills  to  persecution  for  their  conduct  in  exercising  their  political 
rights  and  privileges.  Dear  as  the  trial  by  jury  justly  is  in  civil  cases,  Its 
value  as  a  protection  against  the  resentment  and  violence  of  rulers  and  factions 
in  criminal  prosecutions  makes  it  inestimable.  It  is  there,  and  there  only,  that 
a  citizen,  in  the  sympathy,  impartiality,  the  intelligence,  and  incorruptible  in- 
tegrity of  his  fellows  impaneled  to  try  the  accusation,  may  indulge  a  weU- 
founded  confidence  and  sustain  and  cheer  him.  If  he  choose  to  accept  office  he 
would  voluntarily  incur  all  the  additional  responsibility  growing  out  of  it  If 
impeached  for  his  conduct  while  in  office  he  could  not  justly  complain,  since  he 
was  placed  in  that  predicament  by  his  own  choice,  and  in  accepting  office  he 
submitted  to  all  the  consequences.  Indeed,  the  moment  it  was  decided  that 
the  judgment  upon  impeachment  should  be  limited  to  removal  and  disqualifica- 
tion from  office  it  followed,  as  a  natural  result,  that  it  ought  not  to  reach  any 
but  officers  of  the  United  States.  It  seems  to  have  been  the  original  object 
of  the  friends  of  the  National  Government  to  confine  it  to  these  limits,  for  In 
the  original  resolutions  proposed  to  the  convention  and  in  all  the  subsequent 
proceedings  the  power  was  expressly  limited  to  national  officers. 

The  same  thing  is  said  in  Rawle  on  the  Constitution  (2d  ed.), 
page  213;  Pomeroy's  Constitutional  Law   (9th  ed.),  section  716; 


Precedents  of  the  House  of  Representatives  (1907),  volume  8,  section 
2816. 

Those  authorities  quote  the  Senatorial  decisions  of  this  question, 
and  preclude  the  necessity  for  repeating  them  here. 

The  same  conclusion  must  necessarily  be  reached  when  the  Consti- 
tution is  considered  in  the  light  of  the  tenth  amendment,  which  says : 

The  powers  not  delegated  to  the  United  States  by  the  Constitution  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people. 

The  maxim  expressio  vmvs  est  exchisio  oZ^mtM  applied  to  Article 
II,  section  4,  necessarily  excludes  the  claim  that  citiasens  may  be  im- 
peached, for  impeachment  is  therein  limited  to  civil  officers.  More- 
over, as  only  officeholders  can  be  removed  from  office,  it  necessarily 
follows  that  the  provision  applies  to  them  only.  If  this  be  not  so, 
then  the  decision  in  the  Blount  impeachment  is  incorrect,  whether 
it  be  treated  as  deciding  that  a  Senator  is  not  within  the  category  of 


IMPEACHMENT  OF  ROBERT  W.   ARCHBALD.  1101 

^'  civil  officers  of  the  United  States,"  or  as  deciding  that  one  not  in 
office  when  the  proceedings  began  is  not  amenable  to  the  action,  for 
Howell's  State  Trials  are  full  of  impeachment  of  membei-s  of  the 
House  of  Lords. 

III. 

The  last  six  articles  of  impeachment  in  this  case  micst  fail,  if  for  no 
other  reason^  because  they  relate  to  a  time  when  the  respondent 
held  the  oMce  of  district  judge  of  the  United  States.  He  may  not 
he  imrpeached  for  aUeged  offenses  com/mitted  prior  to  January  SI, 
1911,  when  he  ceased  to  be  district  judge  by  appointment  to  a 
different  office. 

Articles  VII,  VIII,  IX,  X,  XI,  and  XII,  and  Article  XIII  in 
part,  charge  offenses  alleged  to  have  been  committed  by  the  re- 
spondent before  he  was  appointed  to  his  present  position  as  circuit 
judge  and  assigned  to  duty  on  the  Commerce  Court.  He  was  a 
district  judge  of  the  United  States  from  March,  1901.  until  the 
31st  day  of  January,  1911.  The  matters  referred  to  in  Articles 
VII,  VIII,  IX,  X,  and  XI  are  charged  to  have  occurred  in  1908, 
1909,  and  1910.  The  appointment  of  Woodruff,  referred  to  in 
Article  XII,  was  made  in  1901. 

In  Article  XIII  an  attempt  is  made  to  cover  a  series  of  transac- 
tions beginning  on  the  29th  day  of  March,  1901,  when  the  respondent 
was  appointed  district  judge,  and  continuing  apparently  until  the 
time  of  the  finding  of  the  articles.  No  specific  date  or  place  is  given, 
but  the  articles  refer  to  "  divers  times  and  places  "  and  "  divers  other 
times  and  places." 

We  submit  that  as  to  Articles  VI  to  XII,  inclusive,  the  impeach- 
ment must  fail,  because  the  respondent  had  ceased  to  be  United  States 
district  judge  when  the  impeachment  proceedings  against  him  were 
begun. 

And  it  is  further  submitted  that  Article  XII  must  fall,  because  it 
undertakes  to  mingle  alleged  offenses  committed  while  the  respondent 
held  the  office  or  district  judge  with  those  alleged  to  have  been 
committed  after  he  had  ceasea  to  hold  that  office  and  had  become 
a  circuit  judge,  assigned  to  the  Commerce  Court. 

No  useful  information  on  this  subject  can  be  obtained  from  the 
English  precedents,  because  in  England  a  private  citizen  could  be 
impeached  as  well  as  officers  of  the  5ovemment. 

In  this  country  there  have  been  two  attempts  to  impeach  persons 
who  had  ceased  to  be  officers  for  acts  done  by  them  wnile  they  were 
officers.  One  of  these  cases  was  that  of  William  Blount  in  1798; 
the  other  that  of  William  W.  Belknap  in  1876. 

In  Blount's  case  when  he  was  called  upon  to  answer  the'  articles 
he  filed  a  plea  which  set  up  in  substance  these  two  defenses :  (1)  That 
a  Senator  is  not  impeachable,  and  (2)  that  he  had  ceased  to  be  a 
Senator.     (3  Hinds'  Precedents,  663.) 

This  double  plea  was  sustained  bv  the  Senate  by  a  vote  of  14  to 
11.     (3  Hinds'  Precedents,  679.) 

There  is  nothing  in  the  record  of  the  case  to  enable  us  to  determine 
whether  all  the  14  Senators  who  voted  to  sustain  the  plea  did  so 
because  they  held  that  a  Senator  is  not  impeachable,  or  because 
Blount  was  out  of  office  at  the  time.    And,  of  course,  it  may  be  that 
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some  voted  to  sustain  the  plea  on  one  of  those  grounds  and  some  on 
the  other. 

The  arguments  of  the  manageiis  and  of  the  counsel,  respectively, 
on  the  sufficiency  of  the  plea  are  given  in  1  Wharton's  State  Trials, 
pages  261  to  315. 

It  will  be  seen  that  the  managers  in  that  case  actually  contended 
that  in  the  United  States,  as  in  England,  private  persons  may  be  im- 
peached as  well  as  officers.  It  is  not  thought  necessary  to  consider 
that  question,  because  that  contention  has  never  been  made  since  it 
was  made  by  the  managers  in  Blount's  case.  Mr.  Ingersoll,  of  coun- 
sel for  Blount,  said  in  the  course  of  the  argument  that  he  would  not 
contend  that  an  officer  might  escape  an  impending  impeachment  by 
residing  his  office  for  that  purpose. 

This  admission  of  Mr.  IngeirsolPs  gave  great  comfort  to  the  man- 
agers and  some  embarrassment  to  the  counsel  for  the  respondent  in 
Belknap's  case.  In  that  case  the  respondent  filed  a  plea  in  which  he 
averred: 

That  this  honorable  court  ought  not  to  have  or  take  further  cognisflnce  of  the 
said  articles  of  impeachment  *  *  *  because  he  says  that  before  and  at  the 
time  when  the  said  House  of  Representatives  ordered  and  directed  that  he, 
the  said  Belknap,  should  be  impeached  at  the  bar  of  the  Senate,  and  at  the  time 
when  the  said  articles  of  impeachment  were  exhibited  and  pireeented  against 
him  *  *  *  he,  the  said  Belknap,  was  not,  nor  hath  he  since  becoi,  nor  is 
ho  now,  an  officer  of  the  United  States;  but  at  the  said  times  was,  ever  since 
hath  been,  and  now  is,  a  private  citizen  of  the  United  States  and  of  the  State 
of  Iowa.     (3  Hinds'  Precedents,  919.) 

To  this  plea  the  managers  for  the  House  of  Kepresentatives  filed  a 
replication,  in  which  they  set  up:  (1)  That  at  the  time  the  acts 
charged  in  the  articles  of  impeachment  were  c(Mnmitted,  Belknap 
was  Secretary  of  War;  and  (2)  that  Belknap  had  resigned  to  escape 
impeachment,  after  he  had  learned  tbat  the  House  of  Representatives, 
by  its  proper  committee,  had  completed  its  investigation  into  his 
omcial  conduct,  and  was  considering  the  report  it  ^ould  make  to 
the  House  upon  the  same.  There  were  further  pleadings,  but  those 
above  stated  set  forth  sufficiently  what  the  issues  were.  (8  Hinds' 
Precedents,  921.) 

After  much  discussion  the  Senate  determined  to  hear  first  the  ques- 
tion of  the  sufficiency  of  the  replication.  After  a  long  debate,  it  was 
decided,  by  a  vote  of  37  to  29,  that  Belknap  was  amenable  to  trial  bj 
impeachment  for  acts  done  as  Secretary  of  War,  notwithstanding  his 
resignation  before  he  was  impeached.     (3  Hinds'  Precedents,  964.) 

Belknap  was  called  upon  to  plead  to  the  merits,  but  declinea  to  do 
so  on  the  ground,  as  set  forth  on  the  record  by  his  counsel,  that,  as  less 
than  two-thirds  of  the  Senate  had  sustained  the  jurisdiction,  the  re- 

»ondent  was  entitled  to  be  discharged,  without  further  proceedings. 
>  Hinds'  Precedents,  936-937.) 

The  Senate,  however,  went  on  and  took  evidence  in  the  case,  with 
the  result  that  Belknap  was  acquitted.  The  vote  on  the  several  ar- 
ticles ranged  from  35  to  87  for  conviction.  On  each  article  26  voted 
not  guilty.  Most  of  those  who  voted  not  guilty  stated  that  they  did  so 
because  they  believed  the  court  was  without  jurisdiction,  for  the  rea- 
son that  the  respondent  had  ceased  to  be  a  civil  officer  of  the  United 
States  at  the  time  he  was  impeached  by  the  House  of  Kepresentatives. 

Hence,  in  Belknap's  case,  as  in  Blount's  case,  it  will  be  seen  that 
the  final  vote  does  not  indicate  that  any  of  the  Senators  who  voted 
"  guilty,"  did  so  on  the  ground  that  one  who  has  been'  a  civil  officer 
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remains  liable  to  impeachment  as  long  as  he  lives,  for  acts  done  dur- 
ing the  time  he  held  the  oifice.  The  evidence  in  the  case  showed  that 
Belknap  was  advised  at  10  o'clock  of  the  morning  of  the  day  that  he 
resigned,  that  the  Judiciary  Committee  of  the  House  was  about  to 
report  a  resolution  recommending  his  impeachment.  He  hurried  to 
the  President,  tendered  his  resignation,  and  had  it  accepted,  a  few 
hours  only  before  the  Judiciary  Committee  did  present  to  the  House 
the  resolution  recommending  his  impeachment.  There  was  mudi 
controversy  in  the  discussion  of  the  case  before  the  Senate  by  the 
managers  and  counsel  respectively  as  to  whether  Belknap  was  an  officer 
when  the  resolution  of  impeachment  was  presented  to  the  House,  on 
the  theory  that  the  Jaw  takes  no  notice  of  fractions  of  a  day.  But, 
aside  from  this,  it  was  strenuously  contended  by  the  managers  that 
even  if  the  general  rule  be  that  an  officer  ceases  to  be  subject  to  im- 
peachment when  he  leaves  the  office,  there  should  be  an  exception  to 
that  rule  when  the  officer  resigns  for  the  very  purpose  of  escaping 
impeachment. 

It  is  impossible  to  determine  what  proportion  of  the  Senators  who 
voted  agamst  Belknap  at  the  conclusion  of  the  trial  did  so  on  the 
ground  that  he  could  not  escape  impeachment  by  resigning  for  that 
purpose,  even  if  he  would  not  oe  subject  to  impeachment  had  he  not 
vacated  the  office  in  that  way  and  for  that  purpose.  In  other  words, 
the  case  is  not  a  precedent  for  the  proposition  that  one  whose  term 
of  office  has  expired  remains  subject  to  impeachment  during  the  whole 
of  his  life  for  acts  done  while  he  held  the  office. 

The  proceedings  in  Belknap's  case  are  contained  in  full  in  a  sepa- 
rate volume  of  the  Congressional  Record,  published  by  authority  of 
Congress  in  1876.  The  debates  on  the  question  of  the  sufficiency  of 
the  plea  of  Belknap — or  rather,  upon  the  sufficiency  of  the  replication 
to  the  plea — will  be  found  on  pt^ges  28  to  72  of  that  volume. 

Counsel  for  Belknap  cited  what  Story  sjEiys  on  this  subject  in  sec- 
tion 803  of  his  Commentaries  on  the  Constitution,  as  follows: 

It  would  seem  to  follow  that  the  Senate,  on  the  conviction,  were  bound  in  all 
cases  to  enter  a  judgment  of  removal  from  office,  thouph  It  has  a  discretion  as 
to  the  inflicting  of  punishment  of  disqualification.  If.  then,  there  must  be  a 
judgment  of  removal  from  office,  it  would  seem  to  follow  that  the  Ck)nstitutlon 
contemplated  that  the  party  was  still  in  office  at  the  time  of  impeachment. 
If  he  was  not  his  ofTense  was  still  liable  to  be  tried  and  punished  in  the  ordi- 
nary tribunals  of  justice,  and  it  might  be  argued  with  some  force  that  it  would 
be  a  vain  exercise  of  authority  to  try  a  delinquent  for  an  impeachable  offense 
when  the  most  important  object  for  which  the  remedy  was  given  is  no  longer 
necessary  or  attainable.  Although  a  judgment  of  disqualification  might  be 
pronounced  the  language  of  the  Constitution  may  create  some  doubt  whether  it 
can  be  pronounced  without  being  coupled  with  a  removal  from  office.  There  is 
also  much  force  in  the  remark  that  an  impeachment  is  a  proceeding  purely  of 
a  political  nature.  It  is  not  so  much  designed  to  punish  an  offender  as  to  secure 
the  State  against  gross  official  misdemeanors.  It  touches  neither  his  person  nor 
his  property,  but  simply  divests  him  of  his  political  capacity. 

In  the  discussion  of  this  question  Mr.  Manager  Knott  said  (p.  48) : 

On  the  other  hand,  if,  after  the  commission  of  an  impeachable  offense,  no 
life  of  purity,  no  years  of  penitent  grief,  no  deeds  of  patriotic  devotion  can 
efface  the  stain,  but  the  citizen  must  forever  be  at  the  mercy  of  the  prosecuting 
tribunals  until  only  in  the  grave  rest  is  found,  an  official  life  is  one  of  grave 
responsibility. 

And  Manager  Knott  further  said  (p.  68) : 

The  question  Is  simple,  whether  the  guilty  official  can  resign  his  office  and 
by  that  act  rob  the  House  of  Representatives  of  Its  prerogative  to  impeach 
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him  and  take  awuy  the  jurisdictlou  of  tlie  Senate,  and  thus  escai)e  the  i)eualty 
due  to  his  crimes. 

Mr.  Black,  in  making  the  closing  argument  on  this  subject  for 
Belknap,  referred  to  a  very  striking  remark  made  by  Gov.  Johnston, 
of  North  Carolina,  in  the  debate  in  the  State  convention  which  rati- 
fied the  Constitution.    On  that  occasion  Gov.  Johnston  said: 

I  never  thought  that  impeachments  extended  to  any  but  officers  of  the  United 
States.  When  you  look  at  the  judgment  to  be  given  on  impeachments  you  will 
see  that  the  punishment  goes  no  further  than  to  remove  and  dlsquality  civU 
officers  of  the  United  States  who  shall,  on  impeachment,  be  convicted  of  high 
misdemeanors.  Removal  from  office  is  the  punishment,  to  which  is  added 
future  disqualification.  How  could  a  man  be  removed  from  office  who  has  no 
office?     (4  Elliott's  Debates,  36.) 

When  Manager  Hoar  was  making  his  argument,  a  Member  of  the 
Senate  interrupted  him  and  propounded  the  following  question : 

There  are  no  doubt  several  Members  of  the  Senate  who  have  been  in  past  years 
civil  officers  of  the  United  States.  Are  they  liable  to  impeachment  for  an  alleged 
act  of  guilt  done  in  office? 

The  manager  did  not  flinch  at  this  (j^uestion,  but  said,  as  he  was 
evidently  required  to  say,  or  abandon  his  contention :  "  The  logic  of 
my  argument  brings  us  to  that  result.'^ 

It  will  be  seen  that  the  contention  which  was  made  on  behalf  of  the 
House  in  Belknap's  case,  and  which  we  understand  is  maintained  hy 
the  mana^rs  in  the  case  at  bar,  is  far-reaching.  The  present  Presi- 
dent of  me  United  States  at  one  time  held  the  office  of  Solicitor 
General ;  at  another  time  he  was  a  circuit  jud^  of  the  United  States ; 
at  another  time  he  was  governor  of  the  Phflippine  Islands;  at  an- 
other time  he  was  Secretary  of  War.  Is  it  possible  that  he  can  now 
be  the  subject  of  impeachment  for  any  act  committed  by  him  at  the 
time  he  held  either  one  of  those  offices?  If  so,  he  may  be  removed 
from  his  present  office  as  President  of  the  United  States  by  a  majority 
of  the  House  and  two-thirds  of  the  Senate  for  alleced  offenses  charged 
to  have  been  committed  while  he  held  any  one  of  the  other  positions 
above  mentioned. 

And  so  of  any  other  public  man  who  has  ever  held  office  under  the 
United  States. 

It  would  seem  that  a  contention  which  leads  to  such  absurd  results 
can  not  be  sustained. 

In  conclusion,  the  Senate  is  reminded  that  the  questions  discussed 
in  this  brief  apply  not  to  judges  alone,  but  to  all  civil  officers  of 
the  United  States ;  and  that  to  sustain  the  contentions  of  the  mana- 
gers as  to  what  constitute  impeachable  offenses  would  in  substance 
and  effect  make  the  vital  clause  of  the  Constitution  on  this  subject 
read  "  Treason,  bribery,  or  other  high  crimes  or  maladministration," 
thus  undoing  the  work  of  the  men  who  framed  that  clause  and  giving 
it  precisely  the  meaning  which  they  solemnly  declared  it  must  never 
have. 

R.  W.  Abchbald,  Jr., 
M.  J.  Martin, 
Alexander  Simpson,  Jr., 

A.  S.  WORTHINOTON, 

Attorneys  for  the  Respondent. 

o 


1 


I 


t 

i 


i 


3  bios  Qb  130  2*15  a 


